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OF THB 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 
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HOB. OLIVER WBNDELL HOLMES, Circuit Justice Washington, D. O. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM. Circuit Judge Portland, M». 

Hon. FRANCIS C. LOWBLL, Circuit Judge Boston, Masa. 

Hon. CLARENCE HALB, District Judge, Maine Portlanfl, Me. 

Hon. FREDERIC DODGB. District Judge, Massachusetts Boston, Hass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. Arthur L. BROWN, District Judge, Rhode Island Providence, B. I. 
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Hon. RUPtlS W. PECKHAM, Circuit Justice Washington, D. 0. 

Hon. E. HENRY LACOMBB, Circuit Judge New York, N. T. 

Bon. ALFRED C. COXB, Circuit Judge Utloa, N. T. 

Hon. HENRY G. WARD, Circuit Judge New York, N. T. 

Hon. WALTER C. NOYES, Circuit Judge New London, Conn. 

Hon. JAMES P. PLATT, District Judge, Conneotlcut Hartford, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. T. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. T. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. T. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUQH, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL. District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt, 
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Hon. WILLIAM H. MOODY, Circuit Justice Washington, D. C. 
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Hon. JOSEPH BUPFINGTON, Circuit Judge Plttsburgh, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmlngton, DeL 
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Hon. JOSEPH CROSS, District Judge, New Jersey EUzabeth, N. J. 

Hoa. JOHN B. MoPHERSON, District Judge, B. D. Pennsylvanla Phlladelphla, Pa. 
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Boa. JAMES B. HOLLAND, District Judge, S. D. PennsylTanla PMlaiJelphl», F». 

non. ROBERT WODEOW ARCHEALD, District Judge, M. D. Peiinsylvaiila..Soranton, Pa. 
Hon. NATHANIEL BWING, District Judge, W. D. Pennsylyanla PUtaburgli, P». 
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Hon. JETER C. PRITCHAKD, Circuit Judge Asheville, N. 0. 

Hon. THOMAS J. MORRIS, District Judge, Maryiand Baltimore, Md. 

Hon. THOMAS R. PUENBLL, District Judge, E. D. North CaroUna Raieigli, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, B. and W. D. South Car, .Charleston, S. O. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KBLLBR, District Judge, S. D. West Virginia Bramwell, W. Va. 
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Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge Huntsvllle, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama....Montgoniery, Aia. 

Hon. OSCAR R. HUNDLEY, District Judge, N. D. Alabama Birmingham, Aia. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florlda Jacksonvllie, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Qa. 

Hon. BMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hoa EUGENE D. SADNDBRS, District Judge, B. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana.... Shreveport, lA. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosclusko, Mis». 

Hon. DAVID B. BEYANT, District Judge, E. D. Texas Sherman, Tex. 

Hon. BDWAED R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT. 



HoB. JOHN M. HARLAN, Circuit Justice Washington, D. 0. 

Hon. HORACE H. LURTON, Circuit Judge Nashvllle, Tenn. 

Hon. HENRY F. SEVBRENS, Circuit Judge Kaiamazoo, Mloh. 

Hon. JOHN K. RICHARDS, Circuit Judge Cincinnati, Ohlo. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentuclty Maygville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentuoky Loulsvllle, Ky. 

Hen. HENEY H. SWAN, District Judge, B. D. Michlgan Détroit, Mlch. 

Hon. LOYAL B. KNAPPBN, District Judge, W. D. Michlgan Grand Raplds, Mlch. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. ALBERT C. THOMPSON, District Judge. S. D. Ohlo Cincinnati, Ohlo. 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo ColumbUB, Ohlo. 

Hon. CHARLES D. CLARK, District Judge, B. and M. D. Tennessee Chattanooga, Tenn. 

Hen. JOHN B. McCALL, District Judge, W. D. Tennesseï .„ Memphis, Tens. 
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SEVENTH CIRCUIT. 

HoB. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

HoB. PETER S. GROSSCUP, Circuit Judge Cliicago, lU. 

Hou. FRANCIS E. BAKER, Circuit Judge Inaianapolla, lud. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Slieboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

HoJi. KBNBSAW M. LANDIS, District Judge, N. D. IllinolB Chicago, 111. 

Hon. SOLOMON H. BETHBA, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge. E. D. lUinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Sprlngfleld, III. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolia, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wlsconsln Milwaukee, Wls. 

Hon. ARTHUR U. SANBORN, District Judge, W. D. Wlsconsln... Madlson, Wls. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIS VAN DEVANTBR, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. BLMBR B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District .ludge, W. D. Arkansas Pt. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHBRSON, District Judge, S. D. lowa Red Oak, lowa 

Hon, JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Mlnn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN P. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma ' McAlester, Okl. 

Hon. JOHN H. COTTBRAL, District Judge, W. Oklahoma ^ Guthrie, Okl. 

Hon. JOHN B. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINEK, District Judge, Wyomlng Cheyenne, Wyo 



NINTH CIRCUIT. 



Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hou. WM. C. VAN PLEET, District Judge, N. D. Californla San Francisco, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. CaUtornla San Francisco, Cal 

Hon. OLIN WBLLBORN, District Judge, S. D. CaUtornla Los Angeles, Cal. 

Hon. FRANK S. DBITRICH, District Judge, Idaho Boise, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Portland. Or. 

Hon. EDWARD WHITSON, District Judge, B. D. Washington Spokane, Wash. 

Hou. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle. Wash. 

•Appolnted November 16, 1907. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



BUTLER BROS. SHOB CO. t. UNITED STATES RUBBER CO. 

(Circuit Court of Appeals, Elgbth Circuit October 25, 1907.) 

No. 2,496. 

1. HQUITT— PUCA OB ANSWEB— OBJÏXjrlONS— Waiveb. 

Fillng a replicatlon and taking the proofs walves no substantial In- 
Bufficiency of the facte set fortli in a plea or answer to constltute a dé- 
fense. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 19, EJqûlty, {§ 664, 
665.] 

2. COBPOBATIONS— FOEEIGN COBPOEATION— POWEE OF STATB TO EXCLUDB OB 

Condition Its Business Not Unlimited— Exceptions. 

The broad statement in Paul v. Virginia, 8 Wall. 168, 181, 19 L. Ed. 
357, that a state may exdude a foreign corporation from business, or 
may condition its admission to do business wltUn Its borders by such 
terms as it may deem proper, has been quallfled by the décisions of the 
Suprême Court, and the followlng exceptions to it are established: 

(a) Bvery corporation empowered by the state of its création to engage 
In Interstate commerce may carry on tliat commerce in sound and recog- 
nlzed articles of commerce In every other state in the Union. Every pro- 
hibition, obstruction, or burden which the other states attempt to im- 
pose upon such business is unconstltutlonal and void. 

(b) Bvery corporation of every state which is in the employ of the 
United States, has the rlght to exercise the necessary corporate powers 
and to transact the requislte business to discharge the duties of that 
employment in every other state in the Union, wlthout let or hlndrance 
from the latter. 

(c) B3very corporation of every state has the absolute rlght to institute, 
malntain, and défend In the fédéral courts, and to remove to those courts 
Its sults in any other states in the cases and on the terms prescrlbed by 
the acts of Congress. 

[Ed. Note. — For cases in point see Cent Dig. vol. 10, Commerce, U 
7, 100 ; vol. 13, Courts, S 860 ; vol. 42, Removal of Causes, g 64.] 

I. Baue— Pbohibition WrrHOiJT Disobimination of Aix Business, Uncon- 
BTiTtrrioNAL AS TO Intebbtate Couuebce. 

Where a corporation of one state is engaged in both Interstate and in- 
trastate commerce in any other state, the prohibition or the conditloning 
by the latter state of its exercise of its rlght to do business wlthin it» 
borders, wlthout dlscrlminating between that which constltutes Interstate 
commerce and that which constltutes Intrastate commerce^ la nnconiti- 
tutlonal and void, so far as it relates to the former. 
186 F.— 1 



2 156 FEDERAL REPORTER. 

4. COMMKEOE— IHTEESTATK COUMEBCE IN SOUND AeTICTLES FBEE FEOM STATŒ 

Begulàtion Wheee Gonobess Has Not Acted. 

Interstate commerce In sound and well-recognized articles of commerce 
must be free, and any prohibition, obstruction, or burden of It by a state 
by any method Is unconstltutlonal. Such commerce may not be regulated 
by a state at ail. The exclusive power to regulate commerce among the 
States Is vested in the Oongress. 

[Ed. Note. — For cases In point, see Cent DIg. vol. 10, Commerce, S T.] 

6. Samb— Faotokagb Contbacts Betweeh Citizens or Diffeeent States 
ARE Transactions of— Conditional Sale and Factoeage Oonïbact 

DiSTINGUISHED. 

A manufacturlng corporation of New Jersey made annual contracts; 
wlth a corporation of Colorado engaged In the vsrholesale business in 
that state, whereby the foralei: àgreed to send from Its mill and ware- 
house in Bastern states to the latter in Colorado, upon Its orders, rub- 
ber boots, shoes, and other rubber goods durlng the year for sale, and 
the latter agreed to receive^ to store, and to sell them In its name as con- 
signée, and to pay to the former for the gooda whlch the latter sold cer- 
tain agreed priées, which were so much less than its selUng priées to its 
enstomers thàt It secured thereby the expenses of carrylng on the busi- 
ness and a libéral commission. The contracta provlded that the latter 
was àppolnted the agent of the former to sell the goods, that the latter 
should make advances when reguested, that to the amount of Its profits 
It guaranteed the sales, that the goods and their proceeds, until the lat- 
ter paid the agreed priées, should be the property of the former, and 
that the : latter assumed the rlsk of the recelvlng, storing, handling, and 
selling. The manufactùring corporation shipped the goods as agreed. 
It had no office, vcarehouse, or place of business in Colorado, and it nel- 
ther in(Airred nor paid any of the expenses of recelvlng, storing, and sell- 
ing the goods. The Colorado corporation ordered, recelved, stored, and 
sold the merchandise at its own expense. In considération of the factorage 
secured to it by the çontracts. Eeld : 

(a) The agreements were factorage çontracts, and they were not çon- 
tracts for conditional sales. 

(b) The maklng of the çontracts and their performance by the New 
Jersey corporation were transactions of Interstate commerce, whlch 
could not be lawfuUy prohiblted or trammeled by the législation or action 
of the state of Colorado. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 43, Sales, § 1335; 
vol. 10, Commerce, S 29.] 

8. OOBPOEATIONa— FOEEIQN COBPOEàTION— CONSTITUTION AND' StATUTES OS 
COLOEADO REGAEDINQ, IP LiTEBALLY CONSTEUED, UNCONSTITUTIONAI/— 

They Should be iNTKEPEja'ED xo Relate to Inteastate Oommeece and 

THE OOLOBADO COUETS ONLT. 

The Constitution and statutes of Colorado by their plaln terms prohibit 
every forelgn corporation from doing any business whatever, from exer- 
cising any corporate power, and from prosecuting or defending any suit 
in that state, nnless it Aies certain wrltings, pays certain fées to certain 
ofiBcers and an annual license fee of 2 cents for each $1,000 of its capital 
stock, aad they provide that a fallure to pay the annual license fee shall 
constitute an absolute défense to ail actions and proceedings brought by 
It In any court wlthin the llmits of the state, upon any transaction grow- 
Ing out of such business, until the license fee is paid. Eeld : 

(a) This législation, if llterally interpreted, is unconstltutlonal and 
void, in so far as It prohibits or conditions the exercise by a corporation 
of another state of Its right to carry on the business of Interstate com- 
merce in Colorado, and in so far as it prohibits or limits the exercise in 
that state by a forelgn corporation of its right to Institute and défend 
In the national courts suits for and against it arising out of that com- 
merce. 

(b) The true construction of this législation is that It was Intended to 
govem intrastate commerce and suits in the state courts in Colorado only. 
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and It Is Inapplicable to the business of Interstate commerce In that 
State and to the right of a forelgn corporation to instltute, maintaln, 
and défend sults in the fédéral courts. 

(c) In the mailing and performance of ttie factorage contracts in suit 
the New Jersey corporation was not doing business in Colorado withln 
the true meanlng of the Constitution and statutes of that state. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 12, Corporations, J8 
2519, 2524.] 

7. Courts— JuEisDicTioN of National Coxjets— Statk Législation Mat Not 

Revoke ob Impaib. 

While the national courts may enforce rights created and remédies 
granted by state statutes according to their terms, the jurisdiction and 
power of those courts was not granted by, and It may not be revolied, an- 
nulled, or impaired by, state législation. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 13, Courts, g 795.1 

8. OOBPOBATIONS— POBEIGN COBPOEATION— CONSIGNMENT OF GOODS TO PAO- 

TOB IN Anotheb State Not Doino Business Theeein. 

A forelgn corporation, whtcb bas no warehouse, ofiBce, or place of busi- 
ness, and whlch neither incurs nor pays any of the expenses of recelving, 
haadllng, storlng, or selling its goods, in a state to which it conslgns them 
to its factor, who conducte ail the business there, assumes and pays ail 
the expenses of recelving, selling, handling, and storlng the goods, Is not 
âolng business in tbe latter state wlthin the true meanlng of the stat- 
utes relative to the admission of forelgn corporations. 

[Ed. Note. — ^Por cases In point see Cent Dig. vol. 12, Corporations, 
S 2524] 

0. EQUITT— JUEISDICTION— OONTEOVBEST OVEB BXTENDED AOCOUNT INVOKES. 

An action at law is not as practicable, eflacient, or adéquate a remedy 
as a suit in equlty, where the controversy Involves an account whlch 
consists of many items, and a fédéral court bas jurisdiction of It in 
equlty. 

[Ed. Note. — For cases in point see Cent Dig. vol. 19, Equlty, f 151; 
vol. 1, Account S 65.] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

See 132 Fed. 398. 

The United States Rubber Company, a corporation of New Jersey, was a 
large manufacturer of rubber goods, and its principal office was in New York. 
It had a factory in one of the Eastem states and a warehouse in Chicago, 
from whlch it shlpped its merehandise to consignées and purchasers. The 
Butler Bros, Shoe Company, a corporation of Colorado, was a wholesale 
merchant engagea in the purchase and sale of rubber goods and other mer- 
ehandise at Denver, in that state. In January, 1901, In January, 1902, and 
in January, 1903, It made slmilar factorage contracts with the rubber Com- 
pany for the shipment of the goods of the latter from its mlll and warehouse 
to the shoe company at Denver upon Its orders. By the contract of January, 
1903, the rubber company appointed the shoe company its agent to sell, and 
agreed to consign to it at Denver, certain of its goods at agreed priées, and 
the shoe company agreed to receive the goods and assume the risk thereof; 
to pay freigbt and expenses of handling, carting, storlng, selling, and deliver- 
ing to its custoraers ; to make advances to the rubber company in cash, or in 
notes. If requested; to guarantee the rubber company against ail losses from 
sales to the extent of the shoe company's profits; to pay the rubber company 
at agreed priées, which were so much below the priées at whlch the shoe com- 
pany Bold to its customers that It thereby secured a libéral factorage or com- 
mission, and at speeifled times, for ail consigned goods it sold to its cus- 
tomers ; to purchase, at the option of the rubber company, at the tei-mination 
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of tie amtract, ail of the conslgned goods then In its possession, except origi- 
nal hïiO. unbroken packages, at the priées that should then be rullng ; to keep 
«eparafe account books of the goods, of thelr receipt and sales; to keep a 
séparât© bank account under the name of thé "Butler Bros. Shoe Company 
Consignée Account," In which the proceeds of the sales, Including the con- 
Blgnee's profits or factorage should be deposlted, and from whlch the con- 
signée should check out the amounts due the consigner, the freight charges, 
and the consignee's profits or factorage ; to blll the goods to the purchasers as 
consignée, and that ail goods then on hand and those subsequently conslgned 
should bi« the property of the conslgnor until they were sold to the consignee's 
purchasers; and that the books, accounts, bills recelyable, and cash derlved 
from the sales of the conslgned property should be the property of the con- 
slgnor. Pursuant to thls contract the consignée ordered for sale to Its eus- 
tomers, omd the conslgnor shlpped from its warehouse in Chicago, and from 
its mill, to Denver, Colo., goods of the value of many tens of thousands of 
dollars. After a few months the rubber company demanded an advance in 
cash fr(wn the factor. The latter failed to make this advance, but at the 
same tline ordered tUe rubber company to send to it from $15,000 to $20,000 
worth of rubber goods to fill orders It had previously taken from its customer» 
therefor. In this state of the case, on October 22, 1903, the parties made a 
supplemental agreement to the effect that the conslgnor would waive its de- 
mand for the advance and would flll the factor's orders, and that the factor 
would pay the conslgnor for ail thç goods which It sold to Its customers 60 
days after the accounts for them fell due. The contracts provided that they 
should termlnate at the end of one year from January, 1903. At the end of 
the year the factor made default in its payments, and in March, 1904, the 
rubber company exhlblted its blll against the shoe company in the court 
below for an accounting, for a receiver of the property In the hands of the 
factor under the contract, for an In.lunction, for a recovery of its property 
remaining In the possession of the shoe company, and for a recovery of the 
moneys which the shoe company owed to it. The défendant answered, among 
other things, that the complalnant had not qualifled itself to do business in 
Colorado and had not paid the annual llcense tax preacribed by the stat- 
ntes of Colorado for the dolng of business in that state by a forelgn. corpora- 
tion. To thls portion of the answer the complalnant excepted, its exception 
was overruled, and it then fijed a gênerai repllcation. Evidence was taken, 
there was a final hearlng on the mérita, and the court below rendered a decree 
that the complalnant should reçoive $8,276.47 which remained in the bank in 
the "Butler Broa Shoe Company Consignée Account," $29,647.09 which the 
receiver had reallzed from the goods, bills receivable, and accounts that ac- 
crued under the consignment and were taken from the shoe company by the 
receiver, and that the rubber company should reeover of the shoe company 
$14,856.27 whlch the latter owed it, and the costs of the suit From this de- 
cree the shoe company appealed. 

J. E. Robinson (Charles J. Hughes, Jr., on the brief), for appellant. 
Henry T. Rogers (Lucius M. Cuthbert, Daniel B. Éllis, and Pier- 
pont Fuller, on the brief), for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliver- 
ed the opinion of the court. 

Counsel for the appellant first assail the decree on the ground that, 
by filing the replication after its exception to the défense that the 
complainant had been doing business in the state of Colorado with- 
out a license was overruled, the complainant estopped itself from 
again questioning the sufficiency of that défense. This is not a case 
in which complainant waived its objections to the answer by failing 
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to file any exception to it (Story's Equity Pleading [lOth Ed.] § 877; 
Slater v. Maxwell, 73 U. S. 268, 275, 18 L. Ed. 796 ; Hughes v. Blake, 
6 Wheat. 463, 472, 5 L. Ed. 303 ; Farley v. Kittson, 120 U. S. 303, 
314, 7 Sup. Ct. 534, 30 L. Ed. 684) ; and, even if it were, the facts 
alleged therein, if proved, would avail the défendant, under equity 
rule No. 33, only so far as in law and equity they ought to avail it. In 
the national courts the complainant in equity does not waive any sub- 
stantial insufficiency of the facts set forth in a plea or answer to con- 
stitute a défense by filing a replication and taking the proofs. Pearce 
V. Rice, 142 U. S. 28, 42, 12 Sup. Ct. 130, 35 L. Ed. 925 ; Green v. 
Bogue, 158 U. S. 478, 500, 15 Sup. Ct. 975, 39 l,. Ed. 1061 ; Soder- 
berg V. Armstrong (C. C.) 116 Fed. 709. 

The second and chief objection of counsel to the decree is that the 
contracts of factorage were illégal, and therefore void, because the 
complainant was a foreign corporation, and it carried on business in 
the State of Colorado without a license in violation of the statutes of 
that State. The contract of January, 1903, when reduced to its lowest 
terms, was that for one year the complainant would send on the or- 
ders of the défendant from its factory and warehouse in Eastern 
States shoes, boots, and rubber goods to the shoe company in Colorado, 
that the latter would make such advances to the complainant as it 
requested and would conduct the business and pay ail the expenses 
of selling the goods for the factorage or commission, which consisted 
of the différence between the agreed priées between the parties to 
the contracts and the selling priées to the purchasers from the factor. 
The question has been exhaustively argued whether this was a con- 
tract for a conditional sale or a contract of agency. It did not évi- 
dence a conditional sale, because there was no obligation of the rub- 
ber company to transfer the title to the shoe company for an agreed 
price, and no obligation of the shoe company to pay an agreed price 
for the goods. There was no vendor or vendee named in the agree- 
ment. It was a contract of bailment for sale, not a contract of sale. 
In re Columbus Buggy Co., 143 Fed. 859, 74 C. C. A. 611. It was a 
contract of factorage. The supplemental contract of October, 1903, 
relieved the factor of making advances and bound it to guarantee pay- 
ment for the goods it sold. It transformed the factor into a del 
credere factor. Were thèse contracts illégal and void? 

The Constitution and the statutes of Colorado by their terms pro- 
hibit any foreign corporation from doing any business, exercising 
any corporate power, acquiring or holding any property, or prosecut- 
ing or defending any suit in the state, unless it has first filed with the 
Secretary of State a certificate of its incorporation, a written appoint- 
ment of an agent in the state to accept service of process, and a writ- 
ten spécification of a principal place of business in the state, has paid 
to the Secretary of State $30 for its first $50,000 and 50 cents for 
each additional $1,000 of its capital stock, a fee of $5, and numerous 
other fées for filing papers and issuing his certificate, and has paid to 
the Auditor of the State an annual license fee of 2 cents for each 
$1,000 of its capital stock. Const. Colo. art. 15, § 10; 1 Mills' 
Ann. St. §§ 499, 500; Sess. Laws Colo. 1901, p. 121, c. 52, § 10; 
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Sess. Laws 19,03, p. 73, c. 3, § 64. The statutes of Colorado further 
provide that a failure to file this certificate of incorporation shall ren- 
der each officer, agent, and stockholder of the foreign corporation li- 
able for ail contracta made in Colorado while it is in default (1 Mills' 
Ann. St. § 501), and that a failure to pay the annual license tax shall 
deprive the corporation absolutely of ail rights and privilèges to do 
business in the state, and shall constitute an absolute défense to ail 
actions, suits, and proceedings in law or equity brought by the cor- 
poration in any court of compétent jurisdiction within the limits of 
the State, until the tax is paid. Sess. Laws Colo. 1903, p. 74, c. 3, § 
66. It is obvious that by the literal terms of this Constitution and 
thèse statutes no foreign corporation may lawfully exercise any cor- 
porate power, maintain any suit in any state or fédéral court, or do 
any business of any kind whatever in the state of Colorado, unless it 
first pays the license fées which that state has prescribed for permis- 
sion to do business therein. Is this the true meaning of this statute? 
Is a contract by a manufacturer or owner of articles of commerce to 
send them from one state to a factor in another to be sold by him for 
an agree4 commission doing business in the latter state, within the 
true intent and meaning of such laws? If a California corporation 
ships a car load of fruit to a commission merchant in New York to 
be sold by him on agreed factorage, is the California corporation do- 
ing business in New York within the meaning of its statutes of this 
character? If it contracts to ship 1,000 car loads during a year on 
the same terms, is it violating the statutes of New York, unless it ob- 
tains a license to do business there? Counsel for the appellant insist 
that the appellee was doing business in Colorado under thèse con- 
tracts, and that they were void because it thus violated the laws of 
that state. They quote and rely upon the remarks of Mr. Justice 
Field, in Paul v. Virginia, 8 Wall. 168, 181, 19 L. Ed. 357, where he 
said: 

"Now a grant of corporate existence Is a grant of spécial privilèges to the 
corporators, enabllng them to act for certain deslgnated purposes as a single 
Indlvldiial, and exemptlng them (unless otherwlse speclally provided) from In- 
dlvldual liablllty. The corporation, belng the mère création of local law, 
can hâve no légal existence beyond the llmlts of the soverelgnty where creat- 
ed. As sald by this court In Bank of Augusta v. Earle, 13 Pet. 519, 10 L. 
Ed. 274: 'It must dwell in the place of Its création, and cannot migrate to 
another soverelgnty.' The récognition of Its existence even by other states, 
and the enforcement of its contracts made therein, dépend purely upon the 
comlty of those states — a comity which is never extended where the exist- 
ence of the corporation or the exercise of Its powers is prejudicial to thelr 
interests or répugnant to thelr pollcy. Havlng no absolute right of récogni- 
tion In otheir states, but depending for such récognition and the enforcement 
of its contracts upon their assent, it follows, as a niatter of course, that such 
assent may be granted upon such terms and conditions as those states may 
thlnl£ proper to impose. They may exclude the foreign corporation entirely, 
they may restrict Its business to particular localities, or they may exact such 
securlty for the performance of its contracts with thelr eltlzens as in thelr 
judgment will best promote the public interest The whole matter rests in 
thelr discrétion." 

From the statements in this quotation, counsel argued that the power 
and purpose of the state of Colorado were unrestricted, and that a for- 
eign corporation cannot lawfully exercise any corporate power or do 
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any business whatever in the state of Colorado without a compliance 
with the requirements of its statutes. But the contention fails to 
give due weight to the Constitution of the United States, to the opin- 
ions of the Suprême Court which hâve construed it, and to the actual 
décision in Paul v. Virginia. In that case Paul had been convicted 
of delivering an insurance policy as agent of a foreign corporation in 
violation of the laws of the state of Virginia, which prescribed the 
terms on which such corporations might do business in the state. He 
insisted that thèse laws were unconstitutional, because they deprived 
the foreign corporation of the privilèges and immunities of the citi- 
zens of the several states, and because they constituted a régulation of 
commerce among the states. The Suprême Court decided that a for- 
eign corporation was not a citizen, within the true intent of the clause 
of the Constitution which déclares that "the citizens of each state shall 
be entitled to ail the privilèges and immunities of citizens in the sev- 
eral states" (8 Wall. 177-180, 19 L. Ed. 357) ; that such a corporation 
was within the provision of the Constitution that Congress shall hâve 
power "to regulate commerce with foreign nations and among the 
several states," but that an issue of a policy of insurance was not a 
transaction of commerce. "It is undoubtedly true, as stated by coun- 
sel," said the court, "that the power conferred upon Congress to reg- 
ulate commerce includes as well commerce carried on by corporations 
as commerce carried on by individuals. * * * The language of 
the grant makes no référence to the instrumentalities by which com- 
merce may be carried on. It is gênerai, and includes alike commerce 
by individuals, partnerships, associations, and corporations." 8 Wall. 
182, 183, 19 L. Ed. 357. 

In Pensacola Telegraph Company v. Western Union Telegraph 
Company, 96 U. S. 1, 8, 24 L. Ed. 708, the state of Florida had grant- 
ed to the Pensacola Telegraph Company the exclusive right to estab- 
lish and maintain lines of electric telegraph in certain counties of the 
state, and the Western Union Telegraph Company, a foreign corpo- 
ration, sought to erect a line of telegp-aph therein. Chief Justice Waite 
opened the opinion of the court in that case in thèse words : 

"Congress has power 'to regulate commerce with foreign nations and among 
the several states' (Cîonst. art 1, § 8, par. 3) and 'to establlsh post offices and 
post roads' (Id. par. 7). Tlie Constitution of the United States and the laws 
made In pursuancè thereof are tbe suprême law of the land. A law of Con- 
gress made In pursuauce of the Constitution suspends and overrides ail state 
statutes with which It Is In conflict. Since the case of Glbboas v. Ogden, 9 
Wheat. 1, 6 L. Ed. 23, it has never been doubted that commercial Intercourse 
is the élément of commerce which cornes within the regulating power of Con- 
gress." 

And he announced the unanimous opinion of the court that the 
grant of the exclusive right by the state of Florida to the Pensacola 
Company, and its attempt thereby to exclude the foreign corporation 
from certain portions of the state, were futile. Of the case of Paul 
v. Virginia he said: 

"We are aware that in Paul t. Virginia, 8 Wall. 168, 19 L. Ed. 357, this court 
decided that a state might exclude tbe corporation of anotber state from Its 
jurlsdiction, and that corporations are not within the clause of the Constitu- 
tion which déclares that 'the citizens of each state shall be entitled to ail 
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prirlleges and Immunltles of dtlzens In the several states.' Article 4, § 2. 
That was not, however, the case of a corporation engagea In Interstate com- 
merce; and enough was sald by the court to show that, If It had been, very 
différent questions would bave been presented." 

In Cooper Manufacturing Company v. Ferguson, 113 U. S. 727, 
5 Sup. Ct, 739, 28 L. Ed. 1137, a corporation of the state of Ohio, in 
the face of the constitutional and statutory prohibition against doing 
business in Colorado, without filing its certificate of incorporation, ap- 
pointing its agent for service, and specifying its principal place of busi- 
ness in that state, made a contract in the state of Colorado, with citi- 
zens of that state, to sell and deliver to them in Ohio a steam engine 
and other machinery for an agreed price. The purchasers refused 
to pay the price, and pleaded in answer to an action for it the invalid- 
ity of the contract, because the Ohio corporation had failed to comply 
with the qualifying statute, and thé court dismissed the action. The 
Suprême Court reversed that judgment. It held that the Constitu- 
tion and the statutes of Colorado could not be so literally construed 
as to prohibit a single act of business within the state, and added : 

"So It Is clear that the statute cannot be construed to impose upon a forelgn 
corporation limitations of Its right to make contracta In the state for carry- 
Ing on commerce between thé states, for that would make the act an invasion 
of the exclusive rlght of Congress to regulate commerce among the severaS 
states." 

Mr. Justice Matthews and Mr. Justice Blatchford delivered a con- 
curring opinion (pages 736, 737, of 113 U. S. page 742 of 5 Sup. 
Ct. [28 L. Ed. 1137]), in which they announced the rule upon this 
subject which has ever since prevailed in that court. They said: 

"In the présent case, the construction claimed for the Cîonstltution of Colo- 
rado and the statute of that state passed in exécution of It cannot be extended 
to prevent the plalntiff in error, a corporation of another state, from transact- 
Ing any business In Colorado which of itself is commerce. The transaction 
in question was clearly of that character. It was tbe making of a contract 
In Colorado to manufacture certain machinery in Ohio, to be there delivered 
for transportatlon to the purchasers In Colorado. That was commerce; and 
to prohibit It, except upon conditions, Is to regulate commerce between Colo- 
rado and Ohio, which is within the exclusive province of Congress. It is quite 
compétent, no doubt, for Colorado to prohibit a forelgn corporation from ac- 
qulring a domicile in that state, and to prohibit it from carrylng on within 
that state Its business of manufacturing machinery. But It cannot prohibit 
It from selling in Colorado, by contracts made there, Its machinery mann- 
factured elsewhere, for that would be to regulate commerce between the 
states." 

In Pembina Mining Company v. Pennsylvania, 135 U. S. 181, 190, 
8 Sup. Ct. 737, 741, 31 L. Ed. 650, the Suprême Court held that a 
state might exact a license fee for allowing a corporation, which was 
not engaged in interstate or foreîgn commerce, to maintain an office 
for its officers, stockholders, agents, and employés, but added that the 
power to exclude a foreign corporation from doing business within 
its limits, or to exact conditions ifor allowing it so to do, or for allow- 
ing it to hire offices therein did not exist, "where the corporation is 
in the employ of the fédéral government, or where its business is 
strictly commerce, interstate or foreign. The control of such com- 
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merce, being in the fédéral government, is not to be restricted by state 
authority." 

In Fritts v. Palmer, 132 U. S. 282, 283, 10 Sup. Ct. 93, 33 L. Ed. 
317, a foreign corporation which was not engaged in commerce pur- 
chased, took, and conveyed a title to real estate in Colorado without 
filing the certificate of incorporation and appointments required by 
the Constitution and statutes of that state, and the Suprême Court sus- 
tained the title upon the ground that the only penalty for the viola- 
tion of the statutes was the liability of the officers and stockholders 
imposed in such cases. 

In Lyng v. Michigan, 135 U. S. 161, 166, 10 Sup. Ct. 725, 736, 34 
L. Ed. 150, the state of Michigan imposed an annual tax of $300 up- 
on the business of selling brewed or malt liquors. Citizens of Wis- 
consin were engaged in manufacturing such liquors at Green Bay, in 
that state. They owned a warehouse at Iron River, in the state of 
Michigan, to which they shipped and in which they stored their liquor 
for sale in the original padcages, and they employed Lyng as their 
agent to sell it there. Neither they nor their agent paid the tax ; but 
he sold the liquor, and was arrested and convicted for a violation of 
the law. The Suprême Court reversed the conviction, citing Le Loup 
V. Mobile, 127 U. S. 640, 648, 8 Sup. Ct. 1380, 32 L. Ed. 311, and 
Bowman v. Chicago & Northwestern Railway, 125 U. S. 465, 8 Sup. 
Ct. 689, 31 L. Ed. 700, and said: 

"We hâve repeatedly held that no state bas the rlght to lay a tax on In- 
terstate commerce In any form, whether by way of dutles laid on the trans- 
portatlon of subjects of that commerce, or on the recelpts derlved from that 
transportatlon, or on the occupation or business of carrytng It on, for the rea- 
son that such taxation Is a burden on that commerce, and amounts to a régu- 
lation of It, which belongs solely to Congress." 

« 

In Norfolk & Western R. R. Co. v. Pennsylvania, 136 U. S. 114, 
115, 118, 120, 10 Sup, Ct. 958, 960, 34 L. Ed. 394, the state of Penn- 
sylvania had prohibited every foreign corporation, except insurance 
companies, which did not invest and use its capital in that common- 
wealth, from having any office or offices in that state, unless it paid an 
annual tax or license fee of one-fourth of a mill upon each dollar of its 
authorized capital to the auditor of the state. The Norfolk & Western 
Railroad Company was a foreign corporation. It had no railroad, and 
with trifling exceptions no capital, in the state of Pennsylvania ; but its 
line of railroad in Virginia and West Virginia connected with other 
railroads, so that it formed a link in a through line of railroad over 
which, as a part of the business thereof, freight and passengers were 
carried into and out of the state. It had offices in Pennsylvania for 
the use of its officers, stockholders, agents, and employés. The Au- 
ditor assessed the annual tax upon it, and the state recovered a judg- 
ment therefor, which was affirmed by the Suprême Court of Penn- 
sylvania. The Suprême Court of the United States reversed that 
judgment and said: 

"It Is well settled by nnmerous décisions of thls court that a state cannot, 
under the guise of a license tax, exclude from Its jurlsdictlon a foreign corpo- 
ration engaged In Interstate commerce, or Impose any burden upon such com- 
merce wlthln its limlts. • * * Que of the tenus of the contract by whiiâi 
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the plalntlfl In error became a llnk in the through Une of road referred to In 
the flndlngs of fact provlded that 'It shall be the duty Of each Initial road; 
member of the Une, to soliclt and procure trafic for the Great Southern De- 
spatch [the name of sald through Une] at Its own proper cost and expense.' 
Again, the plalntifif In error does not exercise, or seek to exercise, in Pennsyl- 
vanla any privilège or franchise not immedlately connected wlth Interstate 
commerce and required for the purposes thereof. Before estabilshlng Its office 
in Philadelphie it obtained from the Secretary of the Commonwealth the 
certiflcate required by the act of the state Législature of 1874 enabling It to 
malntaln an office In the state. That office was malntalned because of the 
nècessities of the Interstate business of the company, and for no other pur- 
pose. A tax upon it was, therefore, a tax upon one of the means or instru- 
mentalities of the company's Interstate commerce, and as such was in violation 
of the commercial clause of the Constitution of the United States. Gloucester 
Ferry Go. v. Pennsylvania, 114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158 ; Phlla- 
delphla Steamship Go. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. 1118, 30 L. 
Ed. 1200, and cases clted; McCall v. Callfornia, 136 U. S. 104, 10 Sup. Ct 881, 
34 L. Ed. 892." 

In Crutçher v. Kentucky, 141 U. S. 47, 57-59, 11 Sup. Ct. 851, 853, 
854, 35 L. Ed. 649, the Législature of that state had prohibited any 
agent of a foreign express company from doing business in the state 
uniess the express company first filed with the Auditor of the State a 
statement of its articles of association and satisfactory évidence that 
it had $150,000 invested in some safe dividend paying stock and had 
paid to the Auditor of State fées to the amount of $20. Crutçher, the 
agent of a foreign corporation which was engaged in both Interstate 
and intrastate commerce in Kentucky, was convicted and fined for a 
violation of this statute, and his conviction was affirmed by the Su- 
prême Court of the state. But the Suprême Court of the United States 
reversed that conviction, and held that the state statute was unconsti- 
tutional and void, with déclarations 6î the law which bear with com- 
pelling force upon the issue in this case. It said : 

"If a partnershlp flrm of Indlvlduals should undertake to carry on the busi- 
ness of Interstate commerce between Kentucky and other states, It would not 
be wlthln the province of the state Législature to exact conditions on which 
they should carry on their business, hor to requlre them to take out a llcense 
therefor. To carry on Interstate commerce is not a franchise or a privilège 
granted by the state. It Is a rlght which every citizen of the tJnlted States 
is enôtled to exercise under the Constitution and laws of the United States ; 
and the accession of mère corporate faclllties, as a matter of convenlence In 
carrylng on thelr business, cannot hâve the efCect of depriving them of such 
right, uniess Oongress should see fit to interpose some contrary régulation on 
the subject It bas frequently been laid down by this court that the power 
of Congress over Interstate commerce Is as absolute as it Is over foreign com- 
merce. Would any one prétend that a state Législature could prohlblt a 
foreign corporation — an Bngllsh or a French transportatlon company, for ex- 
ample — ^from coming Into its borders and landlng goods and passengers at its 
wharves, and soliciting goods and passengers for a return voyage, without flrst 
obtalning a license from some state offlcer, and flllng a swom statement as to 
the amount of Its capital stock paid in? And why not? Evidently because 
the matter Is not within the province of state législation, but within that of 
national législation. • • » And the same thing Is exactly true with re- 
gard to Interstate commerce as it is with regard to foreign commerce. * * • 
We do not think that the difflculty is at ail obviated by the fact that the 
express company, as incidental to its main business (which Is to carry goods 
between différent states), does also some local business by carrylng goods from 
one point to another within the state of Kentucky. This is, probably, qui te as 
much for the accommodation of the people of that state as for the advantage 
of the company. But, whether so or not, it does not obviate the objection 
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that the régulations as to liceuse and capital stock are imposed as conditions 
on tlie conipany's earrylng on the business of Interstate commerce, wbich 
was manifestly tlie principal ol)ject of its organization. Thèse régulations are 
dearly a burden and a restriction upon that commerce. Whether intended as 
such, or net, they operate as such." 

In Hom Silver Mining Company v. New York State, 143 U. S. 305, 
315, 12 Sup. Ct. 403, 405, 36 L. Ed. 164, a corporation of Utah, which 
alleged in its answer that it was a manufacturing corporation carry- 
ing on manufactures in the state of New York, and which was found 
by the courts to hâve been engaged in business independently of inter- 
state commerce, was held to be subj ect to a franchise tax levied upon 
ail corporations, domestic and foreign, by a law of the state of New 
York. But Justice Field, who delivered the opinion of the court in 
that case and also in Paul v. Virginia, after quoting the unrestricted 
terms he used in the latter case, declared that two qualifications or ex- 
ceptions to the power of a state to destroy or limit the right of a for- 
eign corporation to do business within its limits had been established — 
one, that it could not exclude or condition the right of a foreign corpo- 
ration to transact the business of interstate or foreign commerce witiiin 
its borders; and another, that it could not exclude or condition the 
right of such a corporation to do business in the state when it was in 
the employ of the gênerai government. 

In Osborne v. Florida, 164 U. S. 650, 655, 17 Sup. Ct. 214, 41 L. 
Ed. 586, the Suprême Court of that state held that one of its statutes, 
which imposed a license f ee upon ail express companies doing business 
in the state, did not apply to or aiïect in any manner the business of a 
Company which was interstate in its character, and that, so long as an 
express company confined its opérations to interstate or foreign com- 
merce, it was whoUy exempt from this statute, and the Suprême Court 
sustained that décision, and in reviewing Crutcher v. Kentucky, 141 U. 
S. 47, 11 Sup. Ct. 851, 35 Iv. Ed. 649, made thèse remarks which are 
pertinent to the Colorado Constitution and statutes hère under consid- 
ération : 

"The statute herein diflfers from the cases where statutes upon thls subject 
hâve been held roid, because in those cases the statutes prohibited the doing 
of any business in the state whatever, unless upon the payment of a fee or 
tax. It was said as to those cases that, as the law made the payment of the 
fee or the obtaining of the license a condition to the right to do any business 
whatever, whether interstate or purely local, It was on that account a régula- 
tion of interstate commerce, and therefore void. Hère, however, under the 
construction as given by the state court, the company sufCers no harm from 
the provisions of the statute. It can conduct Its interstate business without 
paylng the slightest heed to the act, because It does not apply to or In any 
degree afCect the company in regard to that portion of its business which it 
has the right to conduct without régulation from the state. The company In 
this case need take ont no license and pay no tas for doing interstate business, 
and the statute is therefore valld." 

In Miller v. Ammon, 145 U. S. 431, 422, 12 Sup. Ct. 884, 36 L. Ed. 
759, cited by the appellant, a citizen of Wisconsin purchased of the 
plaintiff in Chicago, on crédit, and the plaintifï delivered to the pur- 
chaser in Chicago, wine, in violation of the ordinance of the city of 
Chicago, which prohibited such a sale in that city without a license, un- 
der a penalty of from $50 to $100. There was no interstate commerce 
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in the transaction, and the Suprême Court held that the lîquor traffic 
was freighted with péril to the gênerai welfare, that the contract o£ 
sale was unlawful, and that the plaintiiï could not recover the pur- 
chase price. 

In Missouri, Kansas & Texas Trust Company v. Krumseig, 173 U. 
S. 351, 19 Sup. Ct. 179, 43 L. Ed. 474, the Suprême Court of Minne- 
sota had held that a statute of that state which declared that, when- 
ever it satisfactorily appeared to a court that any évidence of debt was 
usurious, the court should déclare it void, required the court to dé- 
clare it void, without requiring the moneys borrowed upon it to be 
repaid, and the Suprême Court held that this construction must be 
given to the statute in a suit in equity in the fédéral court, based upon 
the statute. But that court added : 

"Of course, thèse vlews are not applicable to cases arising eut of Inter- 
state commerce, wtiere the poUcy to be enforced Is fédéral." 

In Diamond Glue Co. v. U. S. Glue Company, 187 U. S. 611, 33 
Sup. Ct. 206, 47 L. Ed. 3S8, a foreign corporation, without qualify- 
ing to do business according to the law of the state of Wisconsin, made 
a contract to supervise the plans for a glue factory to be built upon a 
site in that state, to manage the raanufacturing in the factory, to oper- 
ate it for the défendant, and to do varions other things. After the 
factory had been erected and put in opération, the défendant failed to 
comply with some of its terms, and the foreign corporation brought a 
suit upon it. The Suprême Court held that the contract was not for 
the carrying on of Interstate commerce, but for the doing of a local 
business in the state of WÎsconsin, and that it could not be enforced. 
This case is cited and much relied upon by counsel for the appellant; 
but it fails to govern the issue hère in controversy, because the con- 
tract of the foreign corporation in that case was to carry on a local 
business in the state of Wisconsin. 

In Chattanooga Building & Loan Ass'n v. Denson, 189 U. S. 
408, 23 Sup. Ct. 630, 47 L. Ed. 870, cited by appellant, no question of 
Interstate commerce arose, and the Suprême Court followed tiie opinion 
of the highest judicial tribunal of Alabama, to the effect that loaning 
money and taking a mortgage upon property in that state constituted 
doing business therein, and made the note and mortgage void where 
it had been taken by a foreign corporation without complying with the 
qualifying statute of the state. 

In Pennsylvania Lumbermen's Mutual Pire Insurance Co. v. Meyer, 
197 U. S. 407, 25 Sup. Ct. 483, 49 h. Ed. 810, and Board of Trade v. 
Hammond Elevator Co., 198 U. S. 424, 441, 25 Sup. Ct. 740, 49 L. 
Ed. 1111, no question of the régulation of Interstate commerce arose, 
and the only issue was whether the foreign corporations had been doing 
business in the state to such an extent that the service of process upon 
one of their directors or agents therein was a lawful service upon the 
corporation. 

In Caldwell v. North Carolina, 187 U. S. 622, 623, 23 Sup. Ct. 229, 
47 L. Ed. 336, an ordinance of the city of Greensboro prohibited every 
person from engaging in the business of selling or delivering picture 
frames, pictures, photographs, or likenesses of the human face, unless 
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he first paid a license tax of $10 for each year. A foreign corpora- 
tion, without paying this license tax, obtained contracts for pictures 
and f rames through its solicitors in the city of Greensboro. «It secured 
rooms in a hôtel in the dty, and shipped the pictures and frames f rom 
Chicago in large and separate packages to itself at Greensboro, where 
one of its agents took the packages from the railway freight station to 
the company's rooms, broke them open, put the pictures in their re- 
spective frames, and then delivered them to the purchasers. He was 
convicted of a violation of the ordinance, and the Suprême Court of the 
State sustained his conviction on the familiar ground thaf the ordinance 
made no discrimination between foreign and domestic corporations, or 
between interstate and intrastate commerce. The Suprême Court an- 
swered this contention in thèse words, quoted from an çarlier opinion : 

"It is strongly urged, as If It were a materlal point In the case, that no dis- 
crimination is made between domestic and foreign drummers — ^those of Ten- 
nessee and tliose of other states; that ail are taxed alike. But that does not 
meet the difflculty. Interstate commerce cannot be taxed at ail, even though 
the same amount of tax should be laid on domestic commerce, or that which 
Is carried on solely within the state. This was decided in the case of The 
State Freight Tax, 15 Wall. 232, 21 L. Ed. 146. The negotiation of sales of 
goods which are in another state, for the pnrpose of Introducing them into 
the state in which the negotiation Is made, is interstate commerce. A New 
Orléans merchant cannot be ta^ed there for ordertng goods from Iiondon or 
New York, because in the one case It is an act of foreign and in the other 
of interstate commerœ, both of which are subject to régulation by Ck>ngress 
alone." 

It then quoted the opinion of the Suprême Court of North Carolina, 
that the transaction was not interstate commerce because the pictures 
and frames were shipped to the foreign corporation itself in Greens- 
boro, were taken to its rooms in the hôtel, there taken out of their orig- 
inal packages and put together, and then delivered by its agent, al- 
though it conceded that if the pictures had been placed in their frames 
in Chicago, and then shipped directly to the purchasers in original 
packages, that business might hâve been interstate commerce, and said : 

"We are not persuaded by their reasoning. It seems to proceed upon two 
propositions: First, that the pictures in question were not completed before 
they were brought to- Greensboro; and, second, that the articles were not 
shipped directly to the purchasers, but to an agent of the sender in Greensboro. 
But it certalnly cannot be pretended that, if the pictures and the dlscon- 
nected frames had been directly shipped to the purchasers, the license tax 
could hâve been Imposed, either on the vendor out of the state, or on the pur- 
chaser within the state. If the pictures and the frames intended for them 
had been shipped directly to the purchasers, whether in the same or separate 
packages, such a transaction would, beyond question, be interstate commerce, 
beyond the reach of the taxlng power of the state. It is too plaln for argu- 
ment that the supposed incomplète condition of articles of commerce, if ship- 
ped directly to the purchasers, cannot subject them to the license tax. • • * 
Nor does the faet that thèse articles were not shipped separately and directly 
to each Indlvldual purchaser, but were sent to an agent of the vendor at 
Greensboro, who delivered them to the purchasers, deprive the transaction of 
Its character as Interstate commerce. • • • That the articles were sent 
as freight by rail, and were recelved at the railroad station by an agent who 
delivered them to the respective purchasers, in no wlse changes the character 
of the commerce as Interstate. Transactions between manufacturlng com- 
panies In one state, through agents, wlth citlzens of another, constitute a large 
part of Interstate commerce; and for us to hold, wltb the court below, tbat 
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the same articles, If sent by rail directly to the purchasers, are free from state 
taxation, but, If sent to an agent to délirer, are taxable through a license tax 
upon the agent, would evldently take a considérable portion of such trafflc eut 
of the salutàry protection of the Interstate TOmmerce clause of the Constitu- 
tion." 

In the light of the foregoing décisions there can be no doubt that no 
State in the Union retains the power to exclude a foreign corporation 
from, or to condition or burden its exercise of its constitutional right 
to carry on interstate commerce in recognized staple articles of com- 
merce within the limits of the state. 

There is yet another exception to the power of a state to condition 
the right of a foreign corporation to do business within its borders. It 
may not lirait thàt right by requiring the corporation, as a condition 
of doing business, to waive or surrender its right to a détermination of 
its controversies with citizens of other etates in the national courts. 

In Insurance Company v. Morse, 20 Wall. 445, 455, 456, 22 L. Ed. 
365, the state of Wisconsin had enacted a law which by its terms condi- 
tioned the exercise by an insurance corporation of its right to do busi- 
ness in the state by requiring a contract on its part not to remove any 
suit against it to the fédéral court. The corporation made the agreement, 
but subsequently fîled a pétition and gave a bond for the removal of 
the action against it, brought by a citizen of Wisconsin, from the 
state court to the fédéral court. The court of the state denied the péti- 
tion and gave judgment for the plaintiff, which was affirmed by the 
Suprême Court of the state. The Suprême Court of the United States 
again quoted and qualified the broad statement of the power of a 
state to exclude a foreign corporation, found in Paul v. Virginia, 8 
Wall. 168, 19 Iv. Ed. 357. It said of that statement: 

"The gênerai language of the learned Justice is to be ezpounded wIth référ- 
ence to the judgment before hlm." 

Speaking of the case of Paul v. Virginia, it declared that: 

"It had no référence to the clause giving to dtlzens of other states the right 
of Iltigatlon In the United States courts, and certalnly had no bearlng upon the 
right of corporations to resort to those courts, or the power of the state to 
Umit and restrict such resort" 

Discussing the question upon its merits, the opinion proceeded in 
this way: 

"The Constitution of the United States déclares that the Judiclal power of 
the United States shall extend to ail cases In law and equlty arlsing under 
that Constitution, the laws of the United States, and to the treatles made or 
which shall be made under thelr authorlty, • * * and to controversies be- 
tween a state and citizens of another statie and between citizens of différent 
states. The jurisdiction of the fédéral courts under this clause of the Consti- 
tution dépends upon and Is regulated by the laws of the United States. State 
législation cannot confer Jurisdiction upon the fédéral courts, nor can it limit 
or restrict the authorlty glven by Congress in pursuance of the Constitution. 
This bas been held many tlmes. Eailway Company v. Whitton, 13 Wall. 270, 
20 L. Ed. 571 ; Payne v. Hoolc, 7 Wall. 427, 19 K Ed. 260; The Moses Taylor, 
4 Wall. 411, 18 L. Ed. 397, and cases eited. It bas also been held many times 
that a corporation is a citizen of the state by which it is created and in which 
Its principal place of business is situate, so far as that it can sue and be 
sued in the fédéral courts. This court bas repeatedly held that a corporation 
was a citizen of the state creatlng it, within the clause «f the Constitution. 
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extending the jurisdlctlon of the fédéral courts to dtlzens of différent states." 
20 Wall. 453, 22 L. Ed. 365. 

The Suprême Court reversed. the judgment below, and held (1) 
that the Constitution of the United States secured to corporations of 
other states the absolute right to remove their cases into the fédéral 
courts upon compliance with the national statutes, and (2) that the 
statute of Wisconsin was an obstruction to that right, was répugnant 
to the Constitution of the United States and the laws in pursuance 
thereof, and was illégal and void. 

■ The question arose again in Barron v. Burnside; 121 U-. S. 186, 
200, 1 Sup. Ct. 931, 936, 30 L,. Ed. 915, and the former décision was 
afhrmed. The court said: 

"As the lowa statute makes the right to a permit dépendent upon the sur- 
render by the foreign corporation of a privilège secured to it by the Consti- 
tution and laws of the United States, the statute requirlng the permit must 
be held to be void. • • * In ail the cases in •whïch thls court has con- 
sldered the subject of the grantlng by a state to a foreign corporation of Its 
consent to the transaction of business In the state, It has uniformly asserted 
that no conditions can be Imposed by the state which are répugnant to the 
Constitution and laws of the United States." 

The review of the décisions of the Suprême Court relating to the 
power of a state to trammel or destroy the right of a corporation of 
another state to do business within its borders in which we hâve in- 
dulged may hâve been tedious ; but it may be profitable, if it serve to 
correct the erroneous view that such a corporation has no such right, 
and that ail its powers and privilèges without the limits of the state 
of its création are at the mercy of any state in which it attempts to do 
business. It is not now, and it never has been, the law that no cor- 
poration of one state has any absolute right of récognition in other 
states, or that other states may exclude ail the corporations of any 
state from doing any business within them, or that they may condi- 
tion their transaction of such business by such terms as they may 
think proper to impose. 

The Constitution of the United States and the acts of Congress in 
pursuance thereof are the suprême law of the land. Under that Consti- 
tution and those laws a corporation of one state has at least three abso- 
lute rights which it may freely exercise in every other state in the 
Union, without let or hindrance from its législation, or action: 

(1) Every corporation, empowered to engage in Interstate commerce 
by the state in which it is created, may carry on interstate commerce 
in every state in the Union, free of every prohibition and condition 
imposed by the latter. Pensacola Telegraph Company v. Western 
Union Telegraph Company, 96 U. S. 1, 8, 24 L. Ed. 708; Cooper 
Manufacturing Company v. Ferguson, 113 U. S. 727, 736, 737, 5 
Sup. Ct. 739, 28 L. Ed. 1137; Pembina Silver Mining Company v. 
Pennsylvania, 125 U. S. 181, 190, 8 Sup. Ct. 737, 31 L. Ed. 650; 
Lyng V. Michigan, 135 U. S. 161, 166, 10 Sup. Ct. 725, 34 L. Ed. 
150 ; Norfolk, etc., Ry. Co. v. Pennsylvania, 136 U. S. 114, 115, 118, 
120, 10 Sup. Ct. 958, 34 L. Ed. 394 ; Crutcher v. Kentucky, 141 U. 
S. 47, 57, 59, 11 Sup. Ct. 851, 35 E. Ed. 649 ; Horn Silver Mining 
Company v. New York, 143 U. S. 305, 315, 12 Sup. Ct 403, 36 L. 
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Ed. 164; Osborne v. Florida, 164 U. S. 650, 655, 656, 17 Sup. Ct. 
314, 41 L. Ed. 686 ; Missouri, K. & T. Trust Co. v. Krumseig, 173 
U. S. 361, 19 Sup. Ct. 179, 43 h. Ed. 474; Caldwell v. North Caro- 
lina, 187 U. S. 633, 633, 33 Sup. Ct. 339, 47 h. Ed. 336. 

(3) Every corporation of any state in the employ of the United 
States has the right to exercise the necessary corporate powers and 
to transact the business requisijte to discharge the duties of that em- 
ployment in every other state in the Union without permission grant- 
ed, or conditions imposed by the latter. Pembina Mining Co. v. 
Pennsylvania, 135 U. S. 181, 186, 8 Sup. Ct. 737, 31 L. Ed. 650; 
Horn Silver Mining Co. v. New York, 143 U. S. 305, 315, 13 Sup. 
Ct. 403, 36 L. Ed. 164. 

(3) Every corporation of each state has the absolute right to in- 
stitute and maintain in the fédéral courts, and to remove to those 
courts for trial and décision, its suits in every other state, in the cases 
and on the ternis prescribed by the acts of Congress. Insurance Com- 
pany V, Morse, 87 U. S. 445, 453, 456, 33 L. Ed. 366 ; Barron v. Burn- 
side, 131 U. S. 186, 300, 7 Sup. Ct. 931, 30 L. Ed. 915. 

Every law of a state which attempts to destroy thèse rights or to 
burden their exercise is violative of the Constitution of the United 
States and void. The Constitution and statutes of Colorado pro- 
hibit every foireign corporation from doing business and from exer- 
cising any corporate power in that state until it pays the fées and the 
annual license tax and compiles with the other requirements of its 
statutes. The resuit is that in so far as this Constitution and thèse 
statutes forbid or obstruct the exercise by a foreign corporation of 
it right to use the necessary corporate powers to carry on Interstate 
commerce and to maintain and défend its suits in the fédéral courts, 
they are répugnant to the Constitution and laws of the nation and 
ineiïective. 

We come, then, to the question: Were the contracts in suit trans- 
actions of in ter state, commerce? The contract of January, 1903, was 
made in New York, and that of October, 1903, in Colorado; but the 
place of their exécution is immaterial hère, because the right of the 
rubber company was as absolute to make and to perform a contract 
of interstate commerce in Colorado as in New Jersey. 

The contention that the rubber goods ceased to be articles of inter- 
state commerce, and became a part of the mass of the property in the 
state, upon their delivery to the consignée, is likewise immaterial. The 
soundness of this contention is not conceded. But, if it were, neither 
that concession nor the numerous authorities upon the taxation of prop- 
erty in the state would be either décisive or persuasive hère, for the 
question is, not whether or not the goods were taxable within the state, 
but whether or not the state could lawfully prohibit their importation 
and annul ail contracts therefor. If a part of the goods or of the busi- 
ness of the rubber company has been or is within tihe state of Colorado, 
there are adéquate methods of taxing it, without restraining or prohib- 
iting its interstate commerce, and that fact fumishes no support for 
such a prohibition. Le Loup v. Port of Mobile, 137 U. S. 640, 647, 8 
Sup. Ct. 1380, 33 L. Ed. 311 ; Crutcher v. Kentucky, 141 U. S. 47, 59, 
11 Sup. Ct. 851, 36 L. Ed. 649. 
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Nor is the fact that thèse contracts did not évidence sales of the 
goods determinative of this; question. A sale is not the test of inter- 
state commerce. Ail sales of sound articles of commerce, which neces- 
sitate the transportation of the goods sold from one state to another, 
are interstate commerce; but ail Interstate commerce is not sales of 
goods. Importation into one state from another is the indispensable 
élément, the test, of interstate commerce ; and every negotiation, con- 
tract, trade, and dealing between citizens of différent states, which 
contemplâtes and causes such importation, whether it be of goods, per- 
sons, or information, is a transaction of interstate commerce. "Since 
the case of Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23," said Chief 
Justice Waite in Pensacola Telegraph Co. v. Western Union Telegraph 
Co., 96 U. S. 8, 24 L. Ed. 708, "it has never been doubted that com- 
mercial intercourse is an élément of commerce which cornes within 
the regulating power of Congress." The contracts before us consti- 
tuted and caused commercial intercourse between citizens of différent 
States. Their chief purpose and their principal effect were the impor- 
tation of sound articles of commerce itito the state of Colorado from 
other States, and they necessarily constituted transactions of interstate 
commerce. Caldwell v. North Carolina, 187 U. S. 622, 629, 23 Sup. 
Ct. 229, 47 L. Ed. 336 ; Wagner v. Meakin, 92 Fed. 76, 33 C. C. A. 
577, 581, 684; Allen v. Tyson-Jones Buggy Co., 91 Tex. 22, 40 S. 
W. 393, 714; Chattanooga R. & C. R. Co. v. Evans, 66 Fed. 809, 
814, 14 C. C. A. 116 ; Gunn v. White Sewing Machine Co., 57 Ark. 
24, 20 S. W. 591, 18 L. R. A. 206, 38 Am. St. Rep. 223 ; Keating Im- 
plement & Machine Co. v. Favorite Carriage Co., 12 Tex. Civ. App. 
666, 35 S. W. 417. The décision of the Suprême Court of Kentucky 
to the contrary in Commonweaith v. Parlin & Orendorff Co., 118 Ky. 
168, 80 S. W. 791, has been thoughtfully read, but it does not com- 
mend itself to our judgment. 

As the contracts were transactions of interstate commerce, any pro- 
hibition or obstruction to the making of them, or to the enforcement 
of them in the national courts, by the législation or action of the state 
of Colorado, was beyond the power of the state and futile. Where 
the Congress has passed no law regulating interstate commerce in 
well-recognîzed articles of commerce, that fact is conclusive évidence 
that it intends such commerce to be free, and any law of a state which 
prohibits or restrains it at ail is unconstitutional and void. Caldwell 
v. North Carolina, 187 U. S. 622, 629, 23 Sup. Ct. 229, 47 L. Ed. 336 
Brown v. Houston, 114 U. S. 622, 631, 5 Sup. Ct. 1091, 29 L. Ed. 257 
Bowerman v. Rogers, 125 U. S. 585, 687, 8 Sup. Ct. 986, 31 L. Ed. 815 
Walling v. Michigan, 116 U. S. 455, 456, 6 Sup. Ct. 454, 29 L. Ed. 691 
Welton V. The State of Missouri, 91 U. S. 275, 282, 23 L. Ed. 347 
State Freight Tax, 15 Wall. 232, 21 E. Ed. 146 ; Brennan v. Titus- 
ville, 153 U. S. 289, 302, 14 Sup. Ct. 829, 38 L. Ed. 719 ; Robbins v. 
Shelby County Taxing District, 120 U. S. 489, 493, 7 Sup. Ct. 592, 30 
E. Ed. 694 ; Le Loup v. Mobile, 127 U. S. 640, 647, 648, 8 Sup. Ct 
1380, 32 L. Ed. 311 ; Lyng v. Michigan, 135 U. S. 161, 166, 10 Sup. 
Ct. 725, 34 L. Ed. 150 ; Leisy v. Hardin, 135 U. S. 100, 119, 10 Sup. 
Ct. 681, 34 L. Ed. 128. 
156 F.— a 
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The déclaration of the Colorado statute that the fact that a foreign 
corporation has been doing business in the state without its license shall 
constitute an absolute défense to any action arising out of such busi- 
ness is inefïectual to restrain or modify the power or duty of the na- 
tional courts to hear and décide the controversies of such corpora- 
tions arising from its transactions of interstate commerce according to 
the very right of the matter. A Circuit Court of the United States 
may administer a new right or remedy granted by the statute of a 
State to its citizens according to the terras of that statute. Missouri, 
K. & T. Trust Co. V. Krumseig, 172 U. S. 351, 19 Sup. Ct. 179, 43 h. 
Ed. 474; National Surety Co. v. State Bank, 130 Fed. 593, 603, 56 
C. C, A. 657, 61 L. R. A. 394 ; Barber Asphalt Paving Co. v. Morris, 
133 Fed. 945, 949, 66 C. C. A. 55, 67 L. R. A. 761. But the power 
of the Circuit Courts of the United States to administer rights and rem- 
édies in equity was vested in them as part of the judicial power of 
the nation under the Constitution of the United States and the judi- 
ciary act of 1789, and as it was not granted by, it may not be revoked, 
impaired, or destroyed by, the législation cr act of any state. Payne v. 
Hook, 7 Wall, 435, 430, 19 L. Ed. 360; Green's Adm'x v, Creighton, 
33 How. 90, 105, 16 L. Ed. 419; Insurance Co. v. Morse, 87 U. S. 
446, 458, 33 L. Ed. 365; Suydam v. Broadnax, 14 Pet. 66, 74, 10 L. 
Ed. 357 ; Union Bank of Tennessee v. JoUy's Adm'rs, 18 How. 603, 
507, 15 L. Ed. 473; Hyde v. Stone, 30 How. 170, 175, 16 h. Ed. 874; 
Blodgett V. Lanyon Zinc Co., 130 Fed. 893, 897, 898, 58 C. C. A. 79 ; 
National Surety Co. v. State Bank, 130 Fed. 593, 603, 56 C. C. A. 657, 
ei L. R. A. 394; Hervey v. Illinois Midland Co. (C. C.) 38 Fed. 169, 
176; Farmers' Loan & Trust Co. v. Chicago & N. P, R. Co. (C. C.) 
68 Fed. 413, 417; Sullivan v. Beck (C. C.) 79 Fed. 300, 303; Jarvis- 
Conklin Mtg. Trust Co. v. Willhoit (C. C.) 84 Fed. 514, 517; Eastera 
B. & L. Ass'n V. Bedford (C. C.) 88 Fed. 7, 13. The unavoidable re- 
sult is that, if the Constitution and statures of Colorado are to be in- 
terpreted to mean, as they clearly read, to prohibit every foreign corpo- 
ration from exercising any corporate power whatever, or doing any 
business whatever, in the state, unless they pay the fées and the annual 
license tax which this législation requires as a condition thereof, they 
are unconstitutional and void, so far as they apply to interstate com- 
merce conducted by foreign corporations or suits for and against them 
in the national courts, 

There is, however, another view of this case which is both reason- 
able and persuasive. The law upon the subject which has been con- 
sidered was the same when the Colorado Constitution was adopted and 
when her statutes were enacted that it is to-day, and the légal pre- 
sumption, in the absence of persuasive évidence of another purpose, is 
that the people and the Législature of that state intended in liie adop- 
tion of this Constitution and the enactment of thèse laws to obey the 
suprême law of the land, that they intended to prohibit the doing of 
intrastate business only, and the exercise by foreign corporations of 
corporate power unauthorized by the Constitution and laws of the 
United States, and that only, without a license from their state. Hence 
this Constitution and thèse statutes should be read and interpreted, if 
possible, in the light of this presumption, so that they will not conflict 
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with the Constitution and the laws of the United States. The Suprême 
Court seems to hâve been inclined to a libéral interprétation of this 
nature, for in Fritts v. Palmer, 132 U. S. 282, 10 Sup. Ct. 93, 33 L. 
Ed. 317, the foreign corporation had clearly violated the plain terms 
of the Colorado statute. It had exercised corporate power in that 
State. It had acquired, held, and conveyed real estate in violation 
of the législation of that state, and yet the court sustained the title. 
The Suprême Court of Colorado construed this législation in this ra- 
tional spirit when it held that a single act of business did mot come 
within the purview of some of thèse statutes ( Kindel v. Lithographing 
Co., 19 Colo. 310, 35 Pac. 538, 34 L,. R. A. 311 ; Roseberry v. Valley 
Building & L,oan Ass'n, 83 Pac. 637), although by their express terms 
they prohibited a single exercise of corporate power and a single act 
of business as imperatively as they forbade many. An interprétation 
of this législation so that it may conform to the national law, and so 
that acts donc in undoubted violation of its plain terms may be held to 
be without its true meaning and purpose, is rational and just, and it is 
supported by high authority. Harris v. Runnels, 12 How. 79, 84, 13 
Iv. Ed. 901 ; National Bank v. Matthews, 98 U. S. 621, 25 L. Ed. 188 ; 
Coit v. Sutton, 102 Mich. 324, 60 N. W. 690, 25 L. R. A. 819 ; Oakland 
Sugar Mill Co. v. Fred W. Wolf Co., 118 Fed. 239, 243, 65 C. C. A. 
93 ; Watrous & Snoufïer v. Blair, 32 lowa, 58 ; Pangbom v. West- 
lake, 36 lowa, 546, 548 ; Chattanooga, R. & C. R. Co. v. Evans, 66 
Fed. 809, 815, 816, 14 C. C. A. 116, 121, 122. 

Let us now tum to the contracts, observe what the rubber company 
agreed to do and what it actually did under them, and détermine, if 
possible, whether or not in making or in performing thèse agreements 
it was guilty of doing any business within the meaning of the Con- 
stitution and statutes of Colorado. It agreed to ship the goods from 
its warehouse, or its mill, upon the orders of the appellee, to that 
company in Denver; and it did so. It contracted to do, and it did, 
nothing more. It never had any ofHce or place of business in Colo- 
rado. It never received, stored, handled, or sold any goods, or col- 
lected any money for the sales of any goods, in that state under this 
contract. It never incurred, assumed, or paid any expenses of doing 
ail thèse things, or of conducting any of the business. The shoe 
company had and maintained a place of business in Colorado, it rent- 
ed or owned the place in which the business in Colorado was done, 
and it agreed to bear ail the expenses and losses of receiving, storing, 
and selling the goods; and it did so. The purchasers of the goods 
were purchasers from it, solicited and secured by it. They were its 
customers, and liable to it for the purchase price of the goods. The 
goods were billed. to them in the name of the shoe company as con- 
signée. The profits of the business and the work of the business, the 
labor of receiving, storing, and selling the goods, were the shoe com- 
pany's. The profits constituted its factorage, its compensation, for 
carrying on the business.. There is no question hère between the 
state and the shoe company, or between the shoe company and the 
purchasers of the goods, or between the rubber company and the pur- 
chasers of the goods. The question hère is between the consignor 
and the factor, and it is whether the consignor, which did not agrée 
to do, and did not in fact, do the business of receiving, storing, and 
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selling thèse goods, or the factor who did contract to do, and did ac- 
tually do, the business of receiving, storing, and selling thèse goods,- 
in Colorado, and who received the factorage therefor, was doing that 
business. In a simple transaction the true answer seems clear. A 
farmer sends to a commission merchant in a city a dozen barrels of 
apples for him to selL, The factor puts them in his store, sells them, 
receives the proceeds, and remits them, less his factorage. The far- 
mer from time to time sends 1,000 barrels during the season, and they 
are sold and the proceeds are remitted in the same way. The farmer 
is not carrying on the business of selling apples in the dty, but the 
factor is. The transaction in hand is larger, but in every élément 
which conditions its légal character and effect it is not différent. The 
transaction between the parties to this suit was interstate commerce. 
The rubber company did not agrée to do, and did not actually do, 
any of the business of receiving, storing, and selling the goods in 
Colorado. The shoe company did agrée to do, and did do, that busi- 
ness. Thèse facts hâve driven our minds with compelling force to 
the conclusion that, within the true intent and meaning oi the Con- 
stitution and, statutes of Colorado, the rubber company was not doing 
business in that state, and the contracts between thèse litigants are 
valid and enforceable. 

Many authorities hâve been examined which relate in some degree to 
the question which bas now been decided. They are numerous, various, 
and conflicting, and any attempt to reconcile them must fail. The rea- 
sons for the conclusion reached hâve been stated, and some of the au- 
thorities examined are hère cited for référence : Nutter v. Wheeler, 2 
Ivowell, 346, 18 Fed. Cas. 497 ; In re Hovey's Estate, 198 Pa. 385, 48 
Atl. 311, 315 ; Chattanooga, R. & C. R. Co. v. Evans, 66 Fed. 809, 815, 
816, 14 C. C. A. 116, 121, 133 ; Allen et al. v. Tyson- Jones Buggy Co., 
91 Tex. 33, 40 S. W. 393, 714; Keating Implement & Machine Co. 
V. Favorite Carriage Co., 13 Tex. Civ. App. 666, 35 S. W. 417 ; Gunn 
V. White Sewing Machine Co., 57 Ark. 34, 30 S. W. 591, 18 L. R. A. 
306, 38 Am. St. Rep. 233 ; Bertha Zinc & Minerai Co. v. Clute, 27 N. 
Y. Supp. 343, 7 Mise. Rep. 133 ; U. S. v. American Bell Teleph. Co. 
(C. C.) 29 Fed. 17, 40; Wolff Dryer v. Bigler, 193 Pa. 466, 43 Atl. 
1093; Ammons v. Brunswick Co., 141 Fed. 570, 575, 72 C. C. A. 614; 
Blodgett V. Lanyon Zinc Co., 130 Fed. 893, 68 C. C. A. 79 ; lowa Lil- 
looet Gold Mining Co. v. U. S. F. & G. Co. (C. C.) 146 Fed. 437; Os- 
borne & Co. V. Josselyn, 92 Minn. 267, 99 N. W. 890 ; Davis & Rank- 
in Building, etc., Co. v. Caigle (Tenn, Ch. App.) 63 S. W. 240; South- 
ern Cotton Oil Co. v. Wemple (C. C.) 44 Fed. 24; People ex rel. v. 
Wemple, 131 N. Y. 64, 69, 29 N. E. 1003, 27 Am. St. Rep. 642; Chi- 
cago M. & L. Co. V. Sims, 101 Mo. App. 669, 74 S. W. 128; Fer- 
tilizer Co. v. Kelly, 10 Pa. Super. Ct. 665 ; Elliott v.' Parlin & Oren- 
dorff Co., 71 Kan. 666, 81 Pac. 600, 503; John Deere Plow Co. v. 
Wyland, 69 Kan. 255, 76 Pac. 863 ; D, M. Osborne & Co. v. Shilling 
(Kan.) 88 Pac. 258; Pennsylvania L. M. Fire Ins. Co. v. Meyer, 197 
U. S. 407, 415, 25 Sup. Ct. 483, 49 L. Ed. 810 ; Commonwealth v. Parlin 
& Orendorff Co., 118 Ky. 168, 80 S. W. 791; New Haven Pulp & 
Board Co. v. Downingtown Mfg. Co. (C. C.) 130 Fed. 605 ; Wilson 
Moline Buggy Co. v. Priebe (Mo. App.) 100 S. W. 668; Pittsburgh 
Const. Co. V. West Side Belt R. Co. (C. C.) 151 Fed. 125; Brewing 
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Co. V. Peimeisl, 85 Minn. 121, 88 N. W. 441; Nursery Co. v. Au- 
ghenbaugh, 93 Minn. 201, 100 N. W. 1101; Thomas Mfg. Co. v. 
Knapp (Minn.) 113 N. W. 989. 

Finally, counsel for the shoe company argue that the decree should 
be reversed and the bill dismissed because the complainant had an 
adéquate remedy at law. The adéquate remedy at law which will 
deprive a fédéral court of jurisdiction in equity must be as certain, 
practical, prompt, efficient, and complète as the remedy in equity. 
Boyce's Executors v. Grundy, 3 Pet. 210, 215, 7 L. Ed. 655 ; Castle 
Creek Water Co. v. City of Aspen, 146 Fed. 8, 14, 76 C. C. A. 516. 
The relief which the complainant sought was the immédiate possession 
and ultimate recovery of the goods in the hands of the défendant 
which subsequently realized $39,647.09, the recovery from the bank 
of the $8,276.47 which it owed upon the "Butler Bros. Shoe Company 
Consignée Account," and the recovery from the shoe company 
of the $14,856.27 which it owed on account of the goods it had sold. 
The shoe company denied by its answer that the complainant was en- 
titled to any of this relief. To obtain such relief at law an action of 
replevin and of assumpsit against the défendant, and an action against 
the bank, would hâve been necessary, and the remedy by two or three 
actions at law might not bave been as prompt and efficient as a single 
suit in equity. In order to détermine the issues presented by the 
pleadings it was necessary to take and state an account of many items, 
to the end that the quantities and selling priées of the goods which 
the défendant had sold and the amounts due to the complainant there- 
for might be determined. No action at law furnishes as efficient, 
practical, or adéquate a remedy for the décision of such a controversy 
as a suit in a court of equity, which, with its deliberate methods, its 
power to sélect men trained in the science of accounting to take the 
évidence and state the resuit, its authority to consider and modify 
their reports after exceptions and hearings, is alone really compétent 
to justly détermine such an issue. Gunn v. Brinkley Car Works & 
Mfg. Co., 66 Fed. 382, 384, 13 C. C. A. 529, 531 ; Hayden v. Thomp- 
son, 71 Fed. 60, 64, 17 C. C. A. 592, 595 ; Fechteler v. Palm Bros. & 
Co., 133 Fed. 462, 465, 66 C. C. A. 336; M'MuUen Lumber Co. v. 
Strother, 136 Fed. 295, 303, 304, 69 C. C. A. 433. 

The complainant had no adéquate remedy at law, and the decree 
below must be affirmed. 

It is so ordered. 



NATIONAL SURBTT CO. v. STATE SAVINGS BANK. 

(Circuit Court of Appeals, Blghtb Circuit June 18, 1907.) 

No. 2,478. 

1. OODNTIES— DKPDTT ATJDITOB— lilABILITY ON OFFICIAI. BOHDS— MlSCONDUCT 

IN Officw. 

A deputy county audltor in Minnesota, authorized by law to act In the 
name of tais principal and for whose officiai acts tlie audltor and bis bonds- 
men were responsible, not only to the county, but to any person Injured 
by bis "misconduct In office" (Gen. St Mhrn. 1894, tS 710^ 5951), issued 
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spurlous refund orders on the county treasurer In favor of flctltious payées, 
purportlng to be for the refundlng of taxes recelved through rédemption 
from tax sales. He procured tlie orders to be authentlcated by the chair- 
man of the board of county commlssioners, forged the names of the flctl- 
tious payées to asslgnments thereof, and sold the same to a bank. Held, 
that any loss sustalned by the bank through its purchase of the orders 
could not be attrlbuted to the officiai mlsconduct of the deputy In Issning 
the same, but that Its proxlmate cause was his Indivldual aets In forglng 
the assignments and selUng the orders as genuine; that, the orders 
belng nonnegotiable, the bank was put on Inquiry, and acquired no greater 
rights than the supposed payées, and had no clalm to recover any sueb 
loss, elther from the county or the surety on the audltor's bond. 

2. SUBBOGATION— PATMENT OF DKBT BT SUBETT. 

A year after the Issuance of such orders they were presented to the 
county treasurer and pald, with Interest Upon the dlscovery of their 
fraudulent character the county brought milt agalnst the audltor on his 
bond, and by the final Judgment of the Suprême Court of the state reeover- 
ed a Judgment, which was pald by the surety. Beld, that the bank was 
primarlly liable to the county for the amount recelved from Its treasurer 
as money had and recelved to the county's use, and that the surety of the 
audltor, havlng pald the debt to the county, was entltled by équitable sub- 
rogation to enforce Its rlght of recovery agalnst the bank. 
8. Same— Scopi! op Doctbine— Rights of Subktt. 

Subrogation Is not a matter of strict rlght, but Is purely équitable ta Its 
nature, dépendent upon the facts and clrcumstances In each partlcular 
case, and Intended to serve the purpose of compelUng the ultimate dis- 
charge of a debt or obligation by him who in good conscience ought to pay 
It The doctrine is suffleiently broad to entitle a surety who bas pald the 
debt of his principal to the remédies which the credltor had, not only 
agalnst the principal, but againat others. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 44, Subrogation, {{ 
17, 18.] 

Hook, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

W. B. Bourne havlng been duly appointed deputy aui^itor of Ramsey coun- 
ty, Minn., by W. R. Johnson, the audltor, and belng as such authorized to slgn 
ail papers and do ail otber things that the auditor himself lulght do, pur- 
porting to act by authority of the statute of that state providing for refund- 
lng to the holders of invalld certlflcates of sale for nonpayment of taxes the 
amounts paid by them therefor, drew seven spurlous refundlng orders, some 
purportlng to be in favor of William Mannerlng, a flctltious person, and some 
purportlng to be in favor of E. J. Trowbridge, another flctltious person, upon 
the treasurer of the county, requlring him to refund to those flctitlous per- 
sons the différent sums specifled in each order, which aggregated in ail $7,- 
352.49. Bourne in some way procured the chalrman of the board of county 
commlssioners to authentlcate the orders as genuine. They dld not purpart 
to be negotiable or transférable. One of them, which may be referred to as 
a sample of ail, is In the followlng words : 
"Treasurer of Bamsey County, Minnesota: 

"Refund to William Mannering, the sum of flfteen hundred and ''*/ioo dol- 
lars as follows: [Hère appears a description of the lands agalnst which the 
taxes purported to hâve been assessed and a statemeut of several particulars, 
includlng the amount assessed agalnst each tract, the penaltles, costs, ete.1 
—belng tax refunded Sec. 1697, Laws of 1894. 

"[SIgned] W. R. Johnson, Auditor of Ramsey County, MInn. 

"Per W. B. Bourne, Deputy. 

**By order of Board of Oo. Cioni. 

"[Signed] A. B. Kiefer, Chalrman." 
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The deputy sold the flctltlous orders, wlth an asslgnment on the back of 
each of them, signed by hlm In the names of the myths to whom they were 
payable, to the State Savings Bank, for their full face value, which was, In a 
way unnecessary now to state, paid to hlm. They bore Interest at the rate 
of 7 per cent, per annum. T^e bank held them for about a year, then pre- 
sented them to the county treasurer for payment, and recelved from hlm thelr 
fnll face value, wlth accrued interest, amountlng to $7,866. Thereafter, on 
dlacovering the fraud perpetrated upon It, the county instituted Its suit against 
the National Surety Company, surety on the audltor's officiai bond, and re- 
covered judgment for the amount pald the State Savings Bank. After paylng 
the judgment the surety eompany flled Its blU In the court below to be sub- 
rogated to the rights of Ramsey county against the State Savings Bank and 
to recover the amount it had been requlred to pay as surety for the audltor. 
From an order sustaining a demurrer to the bill, and dlsmisslng the same, the 
surety eompany prosecutes Its appeal to this court 

Edmund S. Durment (Albert R. Moore and W. J. Griffin, on the 
brief ) , for appellant. 

John D. O'Brien, for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge (after stating the facts as above) , The bank 
purchased nonnegotiable orders or drafts upon the county treasurer, 
payable to fictitious persons, and by them apparently assigned to it. 
The orders being nonnegotiable, the bank acquired no, greater right to 
them than its assignors had. The assignors being fictitious persons, and 
the orders themselves without considération, fraudulent, and void, the 
assignée acquired no right against the county. When it presented the 
orders to the treasurer for payment, and secured payment thereof, it 
received moneys of the county without considération, and unquestion- 
ably thereby became liable to the county for money had and received to 
its use. The surety eompany, as surety for the auditor, whose officiai 
misconduct, through the act of his deputy, subjected it to liability 
(Board of Co. Com'rs v. Sullivan, 89 Minn. 68, 93 N. W. 1056), hav- 
ing restored to the county the amount of its loss, now claims to be sub- 
rogated to the county's right of action against the bank to recover from 
the latter the amount paid by it to the county. Can this be done? The 
bank places some reliance, in denying the claim of the surety eom- 
pany, upon section 5951, Gen. St. Minn. 1894, which reads as foUows : 

"The oflOiclal bond or other securlty of a publie offlcer to the state or any 
municipal body or corporation, whether wlth or without sureties, Is to be con- 
strued as securlty to ail persons severally for the officiai delinquencles against 
which It is intended to provide as well as to the state, body or corporation 
deslgnated thereln." 

This section is in pari materia with section 710 of the same Statutes. 
The latter reads as f ollows : 

"An action may be brought against the county auditor and his sureties in 
the name of the state of Minnesota and for its use or for the use of any coun- 
ty or person injured by the misconduct in office of the auditor or by the omis- 
sion of any duty required of hlm by law." 

Thèse sections of the statute must be read into and treated as a part 
of every officiai bond contemplated by them. Accordingly, if the bank 
had been injured by reason of its purchase of the orders from Bourne, 
and that injury had been occasioned by Bourne's officiai delinquency or 
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misconduct in office, it might hâve recovered its loss from the surety 
Company. If, by virtue of thèse statutes, the bank could hâve recov- 
ered from the surety company, as a matter of course the surety Com- 
pany cannot now recover from the bank. 

We are therefore to inquire whether, if the bank had failed to secure 
payment of its refunding orders from the county treasurer, its loss or 
injury would hâve been so produced by the misconduct in office of 
Deputy Auditor Bourne as to subject the surety of the auditor to lia- 
bility for it. It is true the bank could not bave lost any money, or 
could not hâve been injured, if Bourne had not in his officiai capacity 
signed the spurious refunding orders. That act, being performed in 
the line of his officiai duty, was a misconduct in office, within the mean- 
ing of the statutes referred to ; but the question still remains whether 
it or some other cause produced the bank's assumed injury. 

The misconduct of Bourne in much of what he actually did and in 
what was necessarily involved, namely, in falsely representing to the 
bank that the orders were genuine, that the payées had paid money to 
the county treasurer for taxes, and were entitled under the law to an 
order refunding the amount so paid, that they were actual persons, in- 
stead of myths, and his further misconduct in fraudulently signing the 
mythical names to the assignments, in negotiating with the bank, and 
wrongfully securing its money, were altogether personal in their char- 
acter. They were in no sensé représentative or officiai. No duty aris- 
ing out of his officiai relation required him to make any of the repré- 
sentations or commit any of the crimes just alluded to. On the con- 
trary, the nonnegotiability of the orders, and possibly the intervention 
and activity of Bourne, as shown by the bill, should hâve attracted the 
attention of the bank, and warned it against purchasing the orders 
without making diligent inquiry concerning their validity. Boume's 
Personal représentations and acts were well adapted to be the effective 
cause of the bank's injury, and, giving to the original officiai misconduct 
its natural force and effect only, were, in our opinion, the direct moving 
cause of the injury, without which it could not bave occurred. They 
did not in a mère incidental and subordinate way work out the natural 
and probable conséquences of the original officiai misconduct^ but were, 
as between the deputy and the bank, the proximate and all-sufficient 
cause of the latter's injury. An act is the proximate cause of those ré- 
sulta only which are its natural and probable conséquences, and which 
ought to bave been foreseen in the light of the attending circumstances. 
Milwaukee, etc., Railway Co. v. Kellogg, 94 U. S. 469, 474, 24 L. Ed. 
256 ; Travelers' Ins. Co. v. Melick, 12 C. C. A. 544, 63 Fed. 178, 184, 
185, 27 L. R. A. 629 ; Citizens' Gas & Electric Co. v. Nicholson (C. C. 
A.) 152 Fed. 389, and cases cited. Within the fair and reasonable 
meaning of the bond and statutes in question, Boume's personal, as dis- 
tinguished from officiai, acts caused the assumed injury which the bank 
sustained. 

But it is urged that the Suprême Court of Minnesota in Board of 
Com'rs v. Sullivan, supra, sustained a recovery by the county against 
the surety company for its loss made in paying the forged orders o» 
the ground that Bourne's wrongful acts constituted "misconduct in of- 
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fice," within the meaning of the Statutes of Minnesota, and that the 
same rule of law would hâve been applicable if the bank had sued the 
surety company for its assumed loss. We cannot agrée to this. The 
orders in question were apparently lawfully drawn, lawfuUy counter- 
signed, and genuine. The natural and probable conséquence of their 
issue was their présentation to the treasurer, to whom they were ad- 
dressed, and paynient of them by him. The statutes of the state made 
it his duty to pay authorized orders of that kind. The surety company 
was liable to the county, because the présentation to the treasurer and 
the payment of the orders by him were the natural and probable con- 
séquence of their issue, and might hâve been reasonably anticipated by 
any prudent person. Right hère is the radical and décisive différence 
between the position of the county and that of the bank. While the 
payment by the county was, in the ordinary course of business, reason- 
able and probable, the purchase of the orders by the bank on the assign- 
ments made in the name of myths by Boume was not the natural or 
probable conséquence of their issue. No one could hâve reasonably an- 
ticipated that a bank or any rational person would disregard the law 
which makes a nonnegotiable chose in action in the hands of an assignée 
subject to every défense existing in favor of the maker against the as- 
signor, purchase a nonnegotiable order of the kind in question, and 
pay the purchase price thereof to one who was not the payée named 
therein, without inquiring into the genuineness of the assignment and 
the genuineness of its exécution. Such a purchase would be out of the 
ordinary course of business, unnatural, improbable, incapable of antic- 
ipation, and in no légal sensé the natural and probable conséquence of 
tiie issue of the orders. For thèse reasons the purchase by the bank can- 
not be held to hâve so resulted from the "misconduct in office" of 
Bourne as to subject the surety company to liability to the bank for 
any loss it might bave sustained by reason of its purchase. 

Again, it is elementary that no liability could exist in favor of the 
bank against the surety on the bond of the auditor, unless it existed 
against the principal in the bond, the auditor himself, or the county of 
Ramsey, for which he was acting. If any argument is necessary to 
demonstrate that the bank never could hâve recovered its loss from 
the auditor himself, the foUowing observations will be sufficient : The 
bank purchased nonnegotiable refunding orders, made nonnegotiable 
obviously for the purpose of preventing f raudulent practices and fraud- ■ 
ulent dealings with them, and took them by assignment of the rights 
of the supposed payées. AU it got by such assignment was the right 
which the supposed payées themselves had; and that, according to 
the undisputed facts in this case, was nothing. The bank took them 
subject to ail the equities existing between tfie supposed payées and 
the auditor, or the county, whom the auditor represented; and those 
equities, according to the undisputed facts of the case, were unquestion- 
ably sufficient to defeat any claim of the bank against either of them. 
Taïcing an assignment of nonnegotiable securities, it was bound to in- 
quire, not only whether ail steps had been taken to create a légal liabil- 
ity against the county, but also as to the genuineness of the assignment 
of the right of the original payées. If such inquiry had been made 
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at the places and of the officers plainly suggested on the face of the 
securities themselves, thè bank would hâve unquestionably leamed the 
fact that they were bogns and fraudulent, and saved itself from any 
possible loss. In such circumstances failure to make inquiry was cul- 
pable négligence. In no view, thereîore, could the bank, by virtue of 
the statutes referred to, hâve maintained an action against the surety 
Company, which incurred no greater liability than the principal in the 
bond, to recover its loss, if the county treasurer had not honored and 
paid the orders. 

Having now disposed of the proposition that défendant is not pro- 
tected by the Minnesota Statutes relied on, we are brought to the mcr- 
itorious équitable question in the case, whether the surety company, 
which, as surety for the auditor, paid the county the amount of its 
loss, is entitled to be subrogated to the rights of the county against the 
bank, which improperly received its money and occasioned its loss. 
Subrogation is not a matter of strict right, but is purely équitable in 
its nature, dépendent upon the facts and circumstances of each partic- 
ular case, and intended to serve the purpose of compelling the ultimate 
discharge of a debt or obligation by hira who, in good conscience, ought 
to pay it. American Bonding Co. v. National Mechanics' Bank, 97 
Md. 698, 65 Atl. 395 (see note to same case in 99 Am. St. R. 474) ; 
Crippen v. Chappel, 35 Kan. 495, 499, 11 Pac. 453, 57 Am. Rep. 187; 
Barnes v. Mott, 64 N. Y. 397, 401, 21 Am. Rep. 625 ; Arnold v. Green, 
116 N, Y. 566, 571, 23 N. E. 1 ; McCormick's Adm'r v. Irwin, 35 Pa. 
111. The bank had a fund in its possession, so obtained from the 
county that it became liable to the latter as for money had and received 
to its use. Most naturally the county, when it found its money was 
gone, should hâve proceeded against the person or persons who had it, 
and thus simply bave retaken its own ; but, instead of doing so, it re- 
sorted to and recovered from the surety company on its contract of 
indemnity. Had the county, upon receipt of its money from the surety 
company, assigned its claim against the bank which had the lost money 
(a thing which equity and good conscience certainly would hâve ap- 
proved, if not required), no one could doubt the right of the surety 
company to recover on the claim so assigned ; and, inasmuch as in eq- 
uity and fair deâling such an assignment should hâve been made, we 
cannot doubt the justice and equity of treating that done which ought 
'to bave been done. Subrogation is nothing more than an équitable 
assignment. When equity and good conscience requires the assign- 
ment to be made, subrogation, if necessary, will be allowed. 

The gênerai proposition that a surety, upon paying to a creditor 
the debt of his principal, is entitled to be subrogated to ail the rights of 
the creditor against the principal, and to the benefit of ail securities for 
the debt held by the principal, is universally acknowledged. Accord- 
ing to this doctrine the surety company in the présent case could hâve 
proceeded against the auditor to enforce any rights or securities held 
by the county against him. But the question now is whether its rights 
can be extendéd beyond the gênerai rule, and it be subrogated to a 
claim and cause of action which the county had against the bank for 
appropriating the monêy which made the surety company liable to 
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the county. However limited the right of subrogation originally was, 
tiie remedy now has been so broadened that it bas been called — 

"the mode whlch equity adopts to compel the ultlmate payment of a debt 
hy one who In equity, justice, and good conscience should pay it" Arnold v. 
Green, 136 N. Y. 566, 571, 23 N. B. 1, and cases cited 

In Baylies on Sureties and Guarantors, p. 358, it is said: 

"The right of subrogation to the remédies of the créditer on payment of 
the debt of the principal is not restricted to the remédies which the créditer 
had as against the principal, but extends to ail the remédies whlcli he had 
against the principal and others liable for the debt." 

In the case of Lidderdale v. Robinson, 12 Wheat. 594, 6 L. Ed. 740, 
the Suprême Court, after referring to the principle that a court of eq- 
uity lends its aid to compel a créditer to assign a cause of action which 
it has against a third person to sureties who hâve paid the debt of their 
principal, says: 

"Thls fully afflrms the rigjit to succeed to the légal standing of their prin- 
cipal ; aud, after establishing that principle, It is golng but one step farther 
to conslder that as done whlch the surety has a right to bave done in hls 
favor, and thus to sustaln the substitution, without an actual assignment" 

In Rooker v. Benson, 83 Ind. 250, 255, the doctrine as announced by 
Baylies (supra) is held to be the law. 

In Fox V. Alexander, 1 Ired. Eq. (N. C.) 340, it is held that a surety 
of a guardian, who pays a debt of the guardian to the ward, stands 
in the shoes of the ward, and may foUow the trust fund wherever it 
goes. 

In Blake v. Traders' Bank, 145 Mass. 13, 12 N. E. 414, the facts 
are that a trustée pledged to a 'bank certain shares of stock belonging 
to a trust estate as security for the payment of his individual debt to 
the bank. The bank, or its successor, afterwards sold the shares and 
applied the proceeds on the debt of the trustée. The bank knew, or 
could hâve known from an inspection of the papers, that the shares 
were held by its debtor as trustée. A surety on the trustee's bond was 
compelled to pay to the trust estate the value of the stock converted 
by the bank. It was held that the surety was subrogated to the rights 
of the trust estate and could maintain a bill in equity against the bank 
to recover the amount paid by him. The court in its opinion, among 
other things, said : 

"In thls case the défendant and the surety were both liable to the trustées 
for the amount of the trust property — the former, In conséquence of par- 
ticlpating In the wrongful act of Ôie flrst trustée ; and the latter, by hls con- 
tract to indemnlfy the estate against such act. The cases are analogous where 
one owner of property has claims for a loss against an Insurer and a tort- 
feasor. The insurer is In the nature of a surety, and, upon paying the loss, he 
is subrogated to the rights of the owner to recover for the tort" — clting Hart 
V. Western Railroad, 13 Mete. (Mass.) 99, 46 Am. De& T19 ; Olarli v. Wllson, 
103 Mass. 210, 4 Am. Rep. 532; Mercantile Ina. C!o. v. Clark, 118 Mass. 288. 

See to the same efltect, Sheldon on Subrogation, § 89. 
It is said in American Bonding Co. v. National Mechanics' Bank, 
97 Md. 599, 606, 55 Atl. 395, 397, 99 Am. St. Rep. 466 : 

"That the doctrine of subrogation does go to the extent of glvlng to the 
surety, who has paid the debt of the principal, the beneflt of the right» and 
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remédies of the credltor agalnst ail pensons who were llable for the debt la 
both asserted by text-wrlters and sustalned by the authorlty of many declded 
casea • • ♦ This îs espeeially held to be true of the suretles of a fldu- 
dary -who are compelled to answer for his breach of trust, and they hâve 
repeatedly been subrogated to the rlghts and remédies of both the trustée 
and the cestul que trust agalnst the flduclary and those partldpating In the 
wrongful art." 

It is held in an elaborate and well-considered opinion (Railway Com- 
pany V. Fire Association, 55 Ark. 163, 175, 18 S. W. 43) that an in- 
surance Company, after paying the amount of a fire loss, may be sub- 
rogated to the assured's right of action against the person or corpora- 
tion who caused the fire. The court said : 

"Both were responslble to the assured. The loss for which they were re- 
sponsible was one and the same, and the assured was entitled to but one 
satisfaction. It had a right to demand and receive payment of the loss from 
the insurer by virtue of Its contract, as It did, without seeking to reoover It 
of the wrongdoer. As it dld so, and reeelved payment of the insurer, the 
wrongdoer was not thereby dlscharged from llabllity; but the Insurer sue- 
ceeded to and beeame entitled to the assured's rights to relief against him 
to the estent of the amount pald as an Indemnity, he being prlmarlly llable, 
and the assured holds the clalm against him in trust for the Insurer." 

The same conflagration which was the subject of the last-mentioned 
case was considered by the United States Suprême Court in St. Louis, 
etc., Railway Co. v. Commercial Ins. Co., 139 U. S. 223, 11 Sup. Ct. 
564, 35 h. Ed. 154, and Mr. Justice Gray, speaking for that court, said : 

"In flre Insurance, as in marine Insurance, the insurer, upon payIng to the 
assured the amount of a loss of the property Insured, is doubtless subrogated 
in a corresponding amount to the assured's right of action against any other 
person responslble for the loss." 

In Boone Co. Bank v. Byrum, 68 Ark. 71, 56 S. W. 532, the facts 
are that a collector of state taxes deposited money in a bank, which, 
with knowledge that the deposit consisted of taxes coUected by him, 
appropriated a part of it to satisfy the collector's individual debt. The 
surety on his officiai bond, after paying to the state the amount of 
the misappropriation, was subrogated to the right of the state to the 
deposit against the bank. 

Reason and authority, as disclosed by the foregoing citations, con- 
duce to only one resuit ; and that is that a surety, after paying the debt 
of his principal, is entitled to be subrogated to remédies which the 
principal had against third parties for the claim which the surety paid. 

But it is argued, that, because the bank did not hâve actual knowl- 
edge and did not participate in the wrong perpetrated upon the coun- 
ty by Boume, it is not brought within the principle of the foregoing 
cases, and should not be held liable to the surety. This view seems 
to hâve been adopted by the leamed trial judge; but, after a full 
and patient considération of the subject, we are unable to give it our 
sanction. The bank may not hâve been morally culpable ; but its 
failure to discharge the duty of making inquiries suggested by the 
nonnegotiable character of the orders which it purchased, and by oth- 
er circumstances attending the transaction, was an act of omission 
equally as effective to occasion injury to the county as many affirma- 
tive acts of commission could hâve been. Such inquiry at the audit- 
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or's or treasurer's office would hâve quickly disclosed that the payées 
were entitled to nothing, that they were myths, and that misrepre- 
sentation, fraud, and forgery were being practiced upon the county. 
Ignorance in fact occasioned by indulging indifférence to almost ob- 
vious danger and négligence of the grossest sort is entitled to little 
considération by a court of conscience. The bank's négligence op- 
erated as effectually to def raud the county as any willful or intentional 
participation in the fraudulent scheme could hâve done. If the bank 
did not hâve actual knowledge of the fraud, it did hâve, under well- 
recognized law, constructive knowledge of ail the facts which rea- 
sonable inquiry would hâve disclosed, and therefore of the fraud itself. 
Such knowledge in ordinary civil actions subjects its possessor to ail 
the conséquences of knowledge in fact, and we see no reason why it 
should not do so in the présent case. Notwithstanding the contrary 
contention, we think a brief référence to the authorities will support 
our conclusion. 

In Hall & Long v. Railroad Companies, 13 Wall. 367, 370, 372, 20 
L. Ed. 594, it is held that an insurer of goods destroyed by fire in 
course of transportation by a common carrier is entitled, after he has 
paid the loss, to recover what he has paid by suit against the carrier. 
In delivering the opinion of the court, Mr. Justice Strong makes use 
of the following language : 

"Standing thus, as the Insurer does, practically. In the position of a surety, 
stlpulating that the goods shall not be loat or Injured In conséquence of the 
péril Insured against, -whenever he has Indemnlfled the owner for the loss, 
he Is entitled to ail the means of indemnlty whlch the satisfled owner held 
against the party prlmarlly liable. Hls right rests upon familiar princlples 
of equity. It is the doctrine of subrogation, dépendent not at ail upon prlvlty 
of contract, but worked out through the right of the credltor or owner. » • • 
It has been argued, however, that thèse décisions rest upon the doctrine that 
a wrongdoer is to be punished ; that the défendants against whom such ac- 
tions hâve been maintained were wrongdoers; but that, in the présent case, 
the flre by which the insured goods were destroyed was accidentai, without 
fault of the défendants, and therefore that they stood, in relation to the 
owner, at most in the position of double Insurers. The argument wlll not 
bear examlnatlon. • ♦ * The law raises against him [the carrier] a con- 
clusive presumptlon of miseonduct, or breach of duty, In relation to every loss 
ttot caused by excepted périls." 

In The Potomac, 105 U. S. 630, 634, 26 L. Ed. 1194, considering a 
similar subject, the Suprême Court makes the following observation: 

"The mère payment of a loss by the Insérer does not, Indeed, afford any 

défense. In whole or In part, to a persou whose fault has been the cause of 

the loss, in a suit brought against the latter by the assured. But upon 

familiar prlnciples, often recognized by thls court, the insurer aequlres by 

Buch payment a corresponding right In any damages to be recovered by the 

aasured against the wrongdoer, or other party responsible for the loss. 
• * * •' 

To the same effect are Phœnix Ins. Co. v. Erie & Western Trans- 
portation Co., 117 U. S. 312, 320, 6 Sup. Ct. 750, 29 L. Ed. 873 ; Wa- 
ger v. Providence Ins. Co., 150 U. S. 99, 108, 14 Sup. Ct. 55, 37 L. 
Ed. 1013; Norwich Union Fire Ins. Soc. v. Standard Oil Co., 8 C. 
C. A. 433, 59 Fed. 984; Chicago, etc., Railroad Co. v. Pullman Car 
Co., 139 U. S. 79, 11 Sup. Ct. 490, 35 L. Ed. 97; Atlantic Ins. Co. v. 
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Storrow, 5 Paige (N. Y.) 285. In the last-mentioned case it is held that 
where the master or shipowners are liable for a loss by thcft for which 
underwriters are also liable, if the underwriters pay the loss to the 
assured, they are entitled in equity to be subrogated to his rights against 
the master or shipowners ; and this, notwithstanding the fact that the 
thieves were in no way connected with the ship. 

In Browne v. Fidelity & Deposit Co. of Maryland, 98 Tex. 55, 80 
S. W. 593, the facts are that a guardian sold real estate belonging 
partly to himself and partly to his wards, and took notes payable to 
his own order for deferred pajnnents, then sold and assigned the notes 
to a third party (Lee), and converted the proceeds to his own use. 
He was afterwards removed, and a new guardian appointed, who 
coUected the amount of the défalcation from the Fidelity & Deposit 
Company, a surety on the defaulting guardian's bond. Thereupon 
the surety brought his action against Lee, the purchaser of the notes, 
claiming that the assignment of the notes to Lee were forbidden by 
statute, and therefore that he did not get good title by his purchase. 
The court held that, the assignment to Lee being unauthorized, the 
title to the notes did not pass, and he was liable to the new guardian 
for the value thereof, notwithstanding the fact he had paid the same 
to Lee. In that case there was no showing that Lee, the purchaser 
of the notes, was a party to the guardian's wrong, or that he had ac- 
tual knowledge that the notes purchased were the property of the 
ward. He was affected with constructive knowledge only. 

In Skiff V. Cross, 21 lowa, 459, the facts are that the sheriff levied 
an exécution in favor of Cross against John Mosier on a county war- 
rant as the property of the défendant in exécution and delivered the 
same, as permitted by lowa statutes, to Cross, who received it in 
full satisfaction of the exécution. Daniel Mosier claimed the war- 
rant as his property, and sued the sheriff and sureties on his officiai 
bond for conversion of it, and recovered judgment, which the sure- 
ties paid. It was held that the sureties were entitled to be subro- 
gated to the rights of Daniel Mosier against Cross, who got his prop- 
erty. Dillon, Judge, afterwards United States Circuit Judge for this 
circuit, delivered the opinion of the court. He said as follows: 

"Now, If Oross would be liable In respect to the order If he had been pro- 
ceeded against directly by Daniel Mosier, what good reason can be given why 
he should not be liable to the plaintifCs? We can dlscover none. Daniel 
had his élection to go against Cross or against the sherifC and his sureties. 
He chose to proeeed against the sheriff and his sureties, and the sureties 
were compelled to pay him. Is it any greater hardshlp on Cross to pay the 
amount of the order to the sureties than It would hâve been to hâve paid It 
directly to Daniel? Is it not équitable to treat the sureties who hâve paid 
to Daniel, as substltuted by opération of law to Daniel's rlght as against 
Cross? The ground of Cross' llability is that he ixas received money to which 
he has no rlght or clalm, and for which plalntiffs hâve been compelled to ae- 
count." 

The case does not disclose that défendant Cross had any actual 
knowledge of the ownership of the warrant in question when he took 
il in satisfaction of his exécution. Whether he knew it or not seems 
from the opinion to hâve been quite immaterial, as the court appears 
to be totally indiffèrent to that fact. 
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In Edmunds v. Venable, 1 Patt. Sz: H. (Va.) 121, a trustée or com- 
mittee, holding two bonds showing on their face that they belonged 
to the estate of a lunatic, sold them to a third person, who thought 
he was engaged in an innocent and lawful transaction. The pur- 
chaser afterwards realized on them, and was held bound to account 
to the estate for what he received, notwithstanding the fact he had 
paid for them their full value; and it was further held that sureties 
Df the trustée, who had been decreed to answer for his defaults, were 
tntitled to be subrogated to the rights of the lunatic against the pur- 
chaser. The Court of Appeals held, in the language of one of the 
judges, that the right of subrogation existed, although the purchaser 
of the bonds — 

"did not Intend to commit a fraud, and dld net suspect that he was engaged In 
a transaction not perfectly innocent, but unwarily had done that whlch may 
subject him to loss, but to no imputation upon hls motives." 

It appears from the foregoing that what seems to us to be the natural 
equities between the parties is supported by abundant authority. The 
case was disposed of below on demurrer to the bill, which set out the 
facts as already discussed. The trial court sustained the demurrer, 
and entered a final decree dismissing the bill. This, from what has 
been said, was error. 

The decree is reversed, anà the cause remanded to the Circuit Court, 
with directions to permit an answer to be filed and otherwise proceed 
in harmony with this opinion. 

HOOK, Circuit Judge (dissenting). The case in brief is this: A 
deputy county auditor of Ramsey county, Minn., for whose officiai 
conduct and integrity the surety company stood sponsor, fabricated 
some orders on the county treasurer payable to fictitious persons. He 
forged the names of the payées to indorsements of the orders and dis- 
posed of them to the bank for face value. In form the orders were 
nonnegotiable, but it is conceded that in fact the bank acted innocently 
in buying them. Afterwards the county treasurer, being in funds, paid 
to the bank the amount of the orders and accrued interest. When 
the criminal conduct of "the deputy auditor was discovered, the coun- 
ty, acting through its board of county commissioners, cast about to 
recover its loss. It sued the auditor and the surety company, his of- 
ficiai bondsman, and obtained judgment which met with the approval 
of the Suprême Court of Minnesota. Board of Co. Com'rs v. John- 
son, 89 Minn. 68, 93 N. W. 1056. The surety company paid the 
judgment and now seeks reimbursement from the bank. It invokes 
the équitable doctrine of subrogation, and claims that the county could 
hâve maintained an action against the bank for the recovery of the 
money paid on the spurious orders, and therefore it should be put in 
the place of the county. It is admitted at the threshold of this proposi- 
tion that if the bank had sustained the loss, instead of the county, and 
could in such case hâve recovered from the surety company, of course, 
the latter cannot now recover from the bank. 

Could the bank hâve recovered from the surety company? I said 
at the beginning that the surety company stood sponsor for the of- 
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ficial conduct and integrity of the deputy. The Minnesota court so 
decided, and its décision to that effect lies at the root of the judg- 
ment which the county obtained and the surety company paid. A 
statute of Minnesota made the bond of the surety company avail- 
able, not only to the county, but also to every person damaged by 
the officiai misconduct of the auditor; and in this connection we 
may substitute the deputy for the auditor, because the auditor and 
the surety company were responsible for whatever the deputy did 
by virtue of his office. The sole test of the liability of the surety com- 
pany to the county was loss resulting from officiai misconduct of the 
deputy, Precisely the same test applies between the surety com- 
pany and the bank and every other person seeking indemnity for loss 
caused by the deputy. Now the Suprême Court of Minnesota held 
in effect that the loss sustained by the county by the payment of the 
money to the bank in rédemption of the orders was due to the of- 
ficiai misconduct of the deputy. The recovery by the county upon the 
bond of the surety company could hâve proceeded upon no other the- 
ory. The swindling scheme of the deputy commenced with his for- 
gery of the spurious orders, and it must be conceded that this was 
done under color of his office; in other words, that it was officiai 
misconduct. He was convicted and sent to prison for it. State v. 
Bourne, 86 Minn. 426, 90 N. W. 1105. The final act in the transac- 
tion was the payment by the county treasurer to the bank; and the 
Suprême Court of Minnesota in effect held in the action brought by 
the county that the loss of funds so caused was likewise due to the 
officiai misconduct of the deputy, and for tiiat reason a recovery by 
the county upon the bond was sustained. The conclusion of my as- 
sociâtes, 'Iherefore, exhibits this situation: The surety company, being 
answerable to every person injured by the officiai misconduct of the 
deputy auditor, is liable for loss caused by the forging of the orders, 
and also for loss caused by the payment of them by the county to the 
bank; but it is not liable for any intervening loss, because ail inter- 
vening acts of the deputy were his personal acts, not done under color 
of his office. It seems to me that this is a short-circuiting that is not 
at ail in harmony with the décision of the highest court of the state 
upon a matter peculiarly within its province to décide. If the county 
could recover from the surety company for the loss of the money it 
paid to the bank, and it was held that it could, I am unable to see why 
the bank, equally protected by the bond, would not, if the orders had 
remained on its hands, be entitled to recover the money it paid to 
the deputy auditor. That the bank might recover from the surety 
company seems clear, unless it is held that the décision of the Su- 
prême Court of Minnesota is wrong, and that no recovery by the coun- 
ty from the surety company should hâve been allowed because, after 
the deputy, acting under color of his office, had forged the orders, he 
did some personal acts in furthering his scheme of obtaining moneys 
from the treasury, such as indorsing and selling them, which were not 
covered by the bond. That is what we are brought to. Can the con- 
duct of the deputy properly be characterized as officiai delinquency 
towards the county, and at the same time be called mère personal, un- 
official conduct as to third persons, who are equally protected by the 
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bond? What is there that makes the same conduct officiai in one 
view and personal in the other? Ordinarily the test is the scope of 
the officer's powers and' duties and the nature of the transaction in 
question. 

jlt is also said that loss by the bank could not hâve been caused by 
the officiai misconduct of the deputy, because such loss does not nat- 
urally follow the forgery of nonnegotiable orders. With the greatest 
respect for the views of my associâtes, I think this conclusion results 
from a misapplication of an admixture of rules of commercial paper 
with the doctrine of remote and proximate cause. They say in efïect : 
If a county officer forges negotiable bonds and sells them the pur- 
chaser who sustains loss may recover from a surety which has con- 
tracted to protect everyone against officiai misconduct; but if he 
forges nonnegotiable county orders the purchaser who sustains loss 
may not recover. It cannot be denied that the officer is equally guilty 
of officiai misconduct in each case ; but it is said that in the latter case 
the loss is too remote from the original cause, for the reason that it 
could not reasonably bave been foreseen in the light of attending cir- 
cumstances. This latter proposition is qualified by the observation 
that a purchase of nonnegotiable orders without inquiry as to their 
genuineness is out of the ordinary course of business, unnatural, 
improper, and incapable of anticipation. If this observation is vital 
to the position taken, it may be said that two answers suggest them- 
selves: (a) The case before us is presented upon bill and demurrer. 
There is not the remotest suggestion in the bill that the bank pur- 
chased the orders without making inquiry as to their genuineness. 
(b) Nor is it averred that the purchase of such orders Vas not pursu- 
ant to a well-known business custom. I take it that every banker 
acquainted with the conduct of the fiscal afïairs of counties knows that 
the purchase for investment of county orders which the county issu- 
ing them is not ready to pay is a common course of business. So in 
the last analysis the proposition is reduced to this: A loss sustained 
by the purchaser of forged nonnegotiable county orders is as a mat- 
ter of law so remote from the act of forgery that the latter cannot 
be regarded as an efficient cause of the loss ; that the mère fact that 
the orders were not payable to order or bearer breaks the otherwise 
obvious causal connection between the officiai misconduct and the 
loss. Even if the case before us can properly be reduced to this 
status, it seems to me to leap to the common understanding that the 
conclusion is unsound. It was just as likely that the orders would be 
dealt in by innocent parties as it was that the county treasurer would 
be finally so deceived as to pay them ; and it is admitted that the pay- 
ment by the treasurer was a proximate resuit of the forgery. 

There is another view of the case : Even conceding that the sure- 
ty Company would not be liable to the bank, it does not necessarily 
follow that the former is entitled to the subrogation sought and to 
a recovery from the latter, There remain to be considered the equi- 
ties of the parties as between themselves, in view of their relations 
to the entire transaction. The final question in a case of this char- 
acter is: Who in good conscience ought to stand the loss? In an- 
swering it, I am unwilling to say that the surety for a forger shoold 
156 F.-8 
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bé allowed to indemnify himself at the expense of an innocent victim. 
Thë surety company says to the bank: 

"The Indorsement and sale of the orders by the deputy were hls personal 
acte, I am mot responslble for them. Therefore, because you bought the or- 
ders, you shoiild etanà the loss." 

But the bank may reply: 

"Tou are responslble for hls forgery, wblch was the flrst act and the domi- 
nant one In hls scheme to defraud. Wlthout It no one would hâve suffered 
loss. For a pald considération you guaranteed the county and the public, 
Includlng myself , against hls officiai mlsconduct ; and as between us you should 
not vlslt ;the loss upon one who acted Innocently, and so wholly escape every 
conséquence of a conceded breach of your bond." 

The bank, which is a défendant hère, is in possession of and holds 
the légal title to the money it got from the county. At law the sure- 
ty company has no right against the bank, but must màke a case that 
challenges the conscience of a court of equity — not one that merely 
follows the devions technicalities of the law. When équities are equal- 
ly balanced, the position of the défendant or the possessor of the thing 
in controversy is the better. The légal title added to an èquity pre- 
vails over an equal equity that is not so supported. In Insurance Co. 
V. Clark, gO? U. S. 64, 37 Suf). Ct. 19, 51 L. Ed. 91, a man and his 
sister conspired to defraud an Insurance company. The former, hav- 
ing iiisured his life, disappeared. The latter, as beneficiary, sued and 
obtained judgment, which was paid. Interests in the policies had 
been assigned to attorneys under contingent fee conti-acts, and they 
got their portions of the judgment. It was afterwards discovered 
that the insured was living and that a gross fraud hâd been perpetrated. 
The company brought suit in equity against thé beneficiary and the 
attorneys to recover the money paid. In fact, the attorneys acted in- 
nocently and hâd paid for their shares by their services. Recovery 
from the beneficiary was allowed, but denied as to the attorneys, who 
held under the assignments from the guilty beneficiary. The com- 
pany sought to charge the attorneys with notice because of the non- 
flegotiable character of the policies. The Suprême Court said : 

"But notice eannot be establlshed by thè' mère fact that, whlle the appel- 
lèes (the attorneys) held an Interest In the policies, tlwy were assignées of 
choses In action, and took them subject to the équities. Thls Is due to a chose 
in action not being negotiable. It does not stand on notice.'' 

In a considération of the équities of the parties, an important fea- 
ture of the position of the bank is its innocence aiid good faith. Réf- 
érence is made in the foregoing opinion to supposed négligence of 
the bank în buyirig the orders. The case cornes hère on bill and de- 
murrer, and if the bank is to be charged with négligence the foun- 
dation for it must be found in the bill. I can find ho averment in the 
bill directly or indîrectly charging the bank with any négligent con- 
duct whateVér. It is not even said that in purchasing the orders it 
actéd irreguiârly or oùt of the usual well-known course of business. 
On the contrary, there is an affirmative admissioii that it knew noth- 
ing of the frâudulent character of thé' orders. Moréover, the ab- 
sence of any charge of négligence against the bank is givèn emphasis 
by the fact that there are dfirihative charges of riegligcnce against 
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the county treasurer, the chairman of the board of county commis- 
sioners, and the depositary of the county funds. It is true that it ap- 
pears from the bill that the bank purchased nonnegotiable orders and 
obtained payment of them by the county treasurer; but the status 
of the parties in such a case results from a fixed rule in the law of 
choses in action, and not from any supposed négligence of the pur- 
chaser in failing to make inquiries. Insurance Co. v. Clark, supra. 
As bearing upon the assumption of négligence, it is said that an in- 
quiry at the auditor's or treasurer's office would hâve quickly dis- 
closed the fraud; but the bill fails to charge either that such inquiry 
was not made or that, if it had been made, it would hâve resulted 
in the information. So how can we assume this fact prejudicial to 
the bank? On the ccmtrary, we know from the averments of the 
bill and the statutes of Minnesota (Gen. St. Minn. 1878, c. 8, § 169) 
that about the time of the purchase of the orders they were taken to 
the treasurer, who indorsed on them a récital of lack of funds for 
their payment. We also know that about a year later thèse very or- 
ders were paid by the treasurer without question of their validity. 
The orders were fair on their face, every written évidence of their 
validity being genuine. When the bank secured them they bore the 
genuine signature of the deputy auditor, who had authority to exécute 
valid orders; also an impression of the officiai seal of the auditor's 
office; also the genuine signature of the chairman of the board of 
county commissioners to a récital that they were issued by the au- 
thority of the board. Under thèse circumstances, would it not hâve 
been an unusual exhibition of diligence had the bank ignored thèse 
évidences of regularity and instituted an independent investigation 
of its own? Are we to say, in the absence of information from the 
pleader, that the bank omitted to do what ordinarily prudent men 
engaged in that business would hâve done under the same circum- 
stances? It is a matter of common knowledge that such orders are 
widely dealt in by investors, much the same as spécial tax warrants 
are in the larger cities. If, when they are presented to the county 
treasurer, there is no thoney in the fund upon which they are drawn, 
the treasurer indorses that fact upon them, and thenceforth they draw 
interest until funds are available for their rédemption. The interest 
is the inducement to the investors. State v. Bourne, 86 Minn. 432, 
90 N. W. 1108. 

It is suggested that, if the bank did not hâve actual knowledge of 
the fraud (and the bill admits it did' not) it had constructive knowledge 
of ail the facts which reasonable inquiry would hâve disclosed, and 
therefore of the fraud itself . As to this I need only refer to the rule 
applied by Mr. Justice Brewer in United States v. Détroit Lumber Co., 
200 U. S. 321, 333, 26 Sup. Ct. 282, 285, 50 L. Ed. 499, a case in which 
confiicting equities were weighed: 

"When a person bas not actual notice, he ought not to be treated as If he 
had notice, unless the circumstances are such as enable the court to say, not 
only that he mlght bave acquired, but also that he ought to bave acqulred, It 
but for bis gross négligence in the conduct of the business in question. The 
question, then, when It is sought to affect a purchaser wltu constructive 
aotlce, is not wbether he had the meana ^f obtainlng and mlght by prudent 
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caution bave obtalned the knowledge In question, but wliether not obtalnlng 
was an act of g^ross or culpable négligence." 

So when it is said that the orders, being nonnegotiable, were taken 
subject to the défenses of the county, ail is saîd that is relevant. Nég- 
ligence, ordinary or gross, and notice, whether actual or constructive, 
hâve nothing to do with the case made by the bill in this cause. They 
are not for our considération in weighing the equities of the bank, and 
were not considered by the trial court. 

In my opinion the decree should be affirmed. 



McEIiROY V. MASTBRSON. 

(Circuit Court of Appeals, Elghth Circuit June 27, 1907.) 

No. 2,532. 

1. Canctxlation or Instbuments— Oeounds— Impeovidœnoe ob TJnoowsotoh- 

ABLENESS. 

An unmarrled man 77 years old, and In feeble health, deeded bis farm 
to bis nephew on the expressed considération of $1 and other considéra- 
tions, the deed reservlng to the graritor a llfe estate. It was also orally 
agreed that the grantee should fumish support to the grantor at the gran- 
tee's ovm home, which he dld so long as the grantor remained wlth him, 
and also pald the Interest on a mortgage on the farm. Subsequently the 
grantor returned to the farm and commenced suit for cancellatlon of the 
deed. He was shown to bave been mentally compétent, and there was 
no évidence to establlsh coerclon or undue Influence. Eeld, that the fact 
that the deed did not Impose a positive obligation on the grantee for the 
grantor's care and support did not authorlze the court to set it aslde as 
Improvldent and unconsclçnable. 

. [Ed. Nota — For cases in point, see Cent Dlg. vol. 8, Cancellatlon of 
Instruments, § 3.] 

2. Equitt— PowBBS or Chanoeixob— Oontbaot Eights. 

There Is no comprehensive discrétion reposed In the chancellor by 
modem eqiilty jurisprudence to make and unmake contracts of parties sul 
juris subject to such limitations only as meét the approval of his con- 
science, but courts of equlty are now requlred as much as courts of law 
to enforee contracts free from frand, and to refrain from making contracta 
for the parties on which their mindâ never met 

8. Same— MoDBEN Jubispeudence. 

In the process of development, equity jurisprudence bas assuiùed the 
qualities of a composite System of settled rules and prlnciples by whicb 
the property rlghts of parties are measured and' Ilmlted, and are ren- 
dered more certain and stabl& 

Appeal from the Circuit Court of thé United States for the District 
of Minnesota. 

William D. Mitchell and Pierce Butler (Jared How, on the brief), 
for appellant. 
A. A. Stone and Thomas Hessian, for appellee. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. This is a suit in equity to set aside 
and annul a deed executed by the appellee to the appellant February 
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3, 1903. The land conveyed consists of àbout 194 acres, valued at be- 
tween $9,000 and $10,000. The grounds of attack on the deed are 
that it was given without considération and obtained thtough undue 
influence and misrepresentation. At the time of the conveyance the 
appellee was about 77 years of âge, and the appellant was about 58. 
The appellee is the uncle and godfather of the appellant. They were 
bom in Ireland, immigrating to America in 1850. In the party was 
the sister of the appellee, and mother of appellant, and her husband 
and perhaps some children. The appellant's parents established a 
home in the city of New York, and the appellee was a guest in their 
home for about a year. After that he drifted for a number of years, 
working as a common laborer, attempting once to establish a home- 
stead in Illinois, until finally, in 1865, he pre-empted the land involved 
in this suit, in NicoUet county, Minn. Neither he nor this nephew ever 
married. The latter continued to live in the city of New York, en- 
gaged in the trade of a hatter, and succeeded in earning an independent, 
respectable compétence. 

While there were other near relatives — a brother and some nièces 
— the appellee had no communication with them. The father and 
mother of the appellant died several years prior to 1903. While the 
said nièces Hved in the city of New York, ail the information the ap- 
pellee seems to hâve had about them came f rom occasional corres- 
pondence with this nephew, the appellant. So much of the corres- 
pondence between them as was preserved, ranging from perhaps 1885 
to January, 1903, shows that an unusual relation of affectionate at- 
tachment existed between this uncle and nephew. In his isolation, in 
the far away Northwest, the uncle's heart went eut with an unceasing 
tenderness towards this nephew. He seemed to hâve regarded him 
as indeed his godchild. He was an illiterate man, and his letters 
bear évidence that to him writing was indeed a severe labor, and he 
seems to hâve assumed the burden of writing only when prompted 
thereto by the yearning désire to keep in touch with this nephew. 
Though expressed in crude form, his letters were invariably charac- 
terized by a sentimental feeling of unafifected regard for the appel- 
lant. He nearly always addressed him as "Dear Patrick," and closed 
his letters with the words "I remain your loving uncle to death." The 
solicitation for this correspondence, as a gênerai rule, came from the 
uncle. He often chided the appellant when he neglected writing to 
him for a considérable length of time, and expressed himself as be- 
ing delighted whenever he did receive a letter from him. This fact 
is of especial moment as indicating the entire absence of any selfish 
or sinister motive on the part of the appellant in maintaining a cor- 
respondence with his uncle. While his letters breathed the most kind- 
ly and considerate spirit and a tender solicitude for his uncle's welfare, 
there does not appear in one Une of any of them a word or thought 
that should suggest to a reasonable, candid person a lurking purpose 
in the mind of the appellant to obtain aught from his uncle save a 
continuance of their affectionate relation. Any contrary suggestion 
is a perversion of the language of a simple-hearted, sincère man. Sev- 
eral years prior to 1903, the appellant visited his uncle, evidently on 
invitation, and certainly to the deep pleasure of the latter. In his 
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testimony the appellee himsélf does not attach to this visit any other 
motive than that of sincerity and kindness. There was not an inci- 
dent connected with this visit to justify any imputation of an ulterior 
design to subserve any selfish purpose on the part of the appellant. 

The évidence shows that the appellee was not a successful f armer. 
Early after the acquisition of this land he placed upon it a mortg-age 
for $1,400. This incumbrance accumulated until, at the time of the 
exécution of the deed in question, the debt amounted to about $3,- 
900. The increase in the value of the farm was despite the appel- 
lee's improvidence, and his> rétention of it intact was attributable to 
the indulgence of the mortgagee, whô was content to let the mortgage 
run solong as the interest was paid, as the increasing value of the 
security resulting from the development of the country was deemed 
ample protection. As appears from the correspondence between thèse 
parties, the maintenance of the farm was becoming somewhat of a 
burden to the appellee, and it is to be gathered from the correspondence 
that the appellant had suggested to him the advisability of selling it ; 
but he seemed to be adverse to parting with it, and it is quite infer- 
able from the évidence that the underlying purpose of the appellee 
ail the while was to retain this land to the end, and that he designed 
after his death it should go to the appellant. In 1903, by reason of 
physical infirmity and business incapacity, the burden of this farm 
and the loneliness of his situation became such as to induce the appel- 
lee to remove from it to a nearby town, and board with some friends. 
He wa.s sick, and evidently became apprehensive that he was approach- 
ing the end of life. Naturally enough in such situation his mind turned 
to the appellant ; and on December 34, 1903, he wrote to him, saying : 

"It Is 60 long since 1 heard from you i thought 1 would try to wrlte ,you a 
few liiies: to yet you know how i feel 1 am very f eeble this winter i hâve lef t 
my bouse 1 was not able to care for myself 1 hâve went to stay with a 
nelghbor that bas my place rented so there Is no person In my house Patrict 
i velsh' to heré from you If you are allve but 1 would like much better to see 
you you tOld me when you were [hère] If anythlng happened that you would 
corne hère to me and i thlnk It very near the time 1 thlnk i will not be long 
hère 1 thlnk you had better corne on If you are allve so we can talk to each 
othere do not delay as 1 cannot tell how 1 am going to last 1 bave no more 
to say as 1 do not feel able to wrlte any more 1 remala your loving uncle to 
Death." 

It is inferable that the appellant- answered this letter expressing the 
wish that his uncle should go to New York and live with him, as he 
could better take care of him. On the 9th of January, 1903, the ap- 
pellee wrote the appellant as follows : 

"1 wlsh to Inform you that 1 recel ved your very klnd and wejcom letter 
It gave me great comfort to ' beat that you are still llvlng i thought you 
were dèad it was so long slnee 1 beard from you you sald In your letter 
you wlshed me to go there my business In such shape that It Is pretty bard 
for me to go away and leave everythlng behind me and bas no body to look 
after It It is a very cold winter and 1 am not able to go out and see aiiyone 
about the matter If I llve to sprlng I hope to be able to flad' gomeone that will 
rent It for à number of years as I would wish to go there and be burled with 
my' people 1 am staying in lesueur this winter I locked the house 1 did not 
waht to be found dead there :lf 1 flnd that 1 get any worse 1 will let you know 
80 that you will look after my /place so that there will be nobody to make any 
trouble i bad a letter froiq f^ther cauley be sald be lived with roberts 
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daughter Brldget and that she was married to a relation of hls he sald she 
would meet me with open arms if 1 would go there 1 dld not anawer hls let- 
ter as 1 dld not feel good 1 wlsh you would let me know If my brothers and 
sisters are living or dead If 1 flnd 1 cannot stand It thls wlnter 1 wlll wrlte to 
you or hâve somebody else wrlte to you for me so thaf you can come on me 
fis mattera 1 do not Intend to give what Uttle there wlll be to anyone else 
1 think 1 hâve no more to say at présent 1 remain your loving uncle to Death." 

On receipt of this letter it is but just to say that, prompted by a hu- 
mane and commendable spirit, the appellant left his business, and on 
or about the 19th day of January, 1903, arrived at his uncle's boarding 
house to look after him and take him home with him. Their meeting 
was mutually most cordial. While somewhat feeble, the appellee was 
sitting up and was able to move about. It was concluded that he 
should retum to New York City with the appellant and make his home 
with him. Assisted by the appellant he busied himself in closing up 
his business affairs, disposing of a little grain and some personal prop- 
erty on the farm, and settling up some debts owing by him. 

The only witnesses to what led up to the incident of the exécution 
of the dee'd are the parties to this suit. There is nb essential conflict 
between them as to the fact that it was the long entertained purpose of 
the appellee that on his death the land should go to this nephew. He 
had every reason to so remember and reward him. The appellant had 
remembered and administered to him in the past when he hungered 
for sympathy and needed care. He had sent him raiment that pro- 
tected hiiii in winter. He had sent him clothing that made him présent- 
able in public ; and he had come to him in the hour of his extremity tô 
render him needful assistance and cheer. The subject of who should 
be the beneficiary of the landed estate after the old man's death was 
broached by him. The only material matter about which they differ in 
the testimony as to what occurred between them just prior to the exé- 
cution of the deed is the contention, now advanced on behalf of the ap- 
pellee, that his plan was to give the land by will to the appellant, that 
the appellant objected to this as it might be attacked by dissatisfied rel- 
atives, and that it was better at once to convey by deed. The testi- 
mony of the appellee in chief was that he consented to the substitution 
of the plan of making the deed on the assurance of the appellant that 
whenever requested thèreto he would reassign the property to the 
grantor. This is denied by the appellant. On cross-examination the 
appellee twice stated and admitted that the matter of the reassignment 
of the land on his request was not broached until some time after they 
were in the city of New York. He also testified that he made the 
same statement to Mr. Smullen, who drew the deed in question, that 
he had made to the appellant. Smullen's testimony was that he drew 
the deed precisely as directed by the appellee, reserving to him therein 
a life estate in the land, and that after it was written he read it over to 
him, that he fully understood it, and he thereupon signed and acknowl- 
edged it as his final act and deed. Everything was harmonious when 
the appellee accompanied the appellant to the city of New York. The 
former admits in his. testimony that in respect of his treatment arid com- 
fort the appellant f ulfilled his expectatîons. He was given a comforta- 
ble room, wholesome food, $2 per week for spending money, ail the 
whisky he wanted, and was kindly treated. He was left free in the 
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use and perception of whatever rents accrued from the land. The ac- 
crued interest on the mortgage the appellant cared for. 

Two causes supervened, in our opinion, to create discontent and this 
la^vsuit: (1) The nièces met the uncle and displayed an inquisitive 
interest in his landed estate. He had to tell them of the conveyance 
to this favored nephew. (2) He began to tire of city life and to long 
for the purer air of Minnesota and the associations of the old home. 
The appellant thought this was not the best course for the old man, 
then 78 years of âge. But he (the latter) demanded a reconveyance, 
or reassignment of the land, as he termed it. A wordy altercation en- 
sued. The appellee asjced for money to return to Minnesota, and the 
appellant, who had fumished the money to take him to New York, 
refused to send him back. Thereat one of said nièces, who had never 
hitherto given him water or bread, provided him money with which 
he returned, in August, 1903, to the town from whence he came to 
New York. He could not hâve felt seriously angered at anything his 
nephew said to him in New York, for soon after his return he wrote 
him a kindly letter, a part of it relative to the condition of the land. 
He found the income from the land wholly inadéquate to his support, 
and he became almost an object of charity. Some of his neighbors, 
more lavish with advice than with any serviceable bestowments, made 
suggestions to him. As soon as he coUected the little money arising 
from the year's rental of the land he invested it in légal advice, the re- 
sult of which was this lawsuit, the success of which would doubtless 
further resuit, after paying the lawyers, in bestowing the remaining 
interest in the land upon other relatives, leaving the appellant, the 
hitherto cherished and deserving relative, entirely out of considération. 

There was no tangible évidence of the want of suflfîcient mental ca- 
pacity to enable the appellee to fully comprehend and understand the 
force and légal efïect of the deed he was executing. His testimony 
quite demonstrates that in mentality and quickness of perception, even 
at the time of the hearing, he was rather the superior of the appellant. 
He exhibited instances of marked aptitude in the fence and foil of the 
alert witness on cross-examination. It is the settled law, as expressed 
in Russell's Appeal, 75 Pa. 269, that a man is permitted "to dispose of 
ail his property by way of bounty to others, and his gifts when made 
with full intention and knowledge of the act are irrévocable." And 
time and again the Suprême Court of the United States has declared 
that: 

"The xmdue Influence for which a wlll or deed will be annulled inust be such 
as that the party maklng It has no free wlll, but stand In vlnculls. It must 
amount to force or coerclon, destroylng free agency." Conley v. Nallor, 118 
O. S. 134, 6 Sup. Ot lOOl, 80 L. Ed. 112; Ralston v. Turpln, 129 U. S. 663, 9 
Sup. Ot 420, 32 L. Ed. 747; Mackall ▼. Mackall, 135 U. S. 167, 10 Sup. Ot 
705, 34 h. Ed. 84; Towson v. Moore, 178 U. S. 17, 19 Sup. Ot 332, 43 L. Ed- 
597; Kennedy y. Bâtes, 142 Fed. 52, 56, 57, 73 a O. A. 237. 

The law sets its face stemly against that insidious insîstence of dis- 
appointed relatives that a preierential donation or bequest of property 
should be regarded with suspicion when induced by considerate at- 
tentions and tender manifestations of the beneficiary toward the bene- 
factor. Any other spirit of the law would transforra exhibitions of 
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affection into sinister hypocrisy, and needful attentions and helpfulness 
by a near relative to the agedinto a badge of fraud. Mr. Justice 
Brewer, in Mackall v. Mackall, supra, said: 

"It would be a great reproach to the law If, In Ita jealous watchfulness over 
the f reedom of testamentary disposition, it should deprlve âge and Inflrmlty of 
the klndly mlnistratlons of affection, or of the power of rewarding those who 
bestow them. * • * It would hâve been strange If such a resuit had not 
followed ; but such partiality towards the one, and influence resulting there- 
from, are not only natural, but just and reasonable, and corne far short of 
presentlng the undue Influence which the law denounees. Right or wrong, 
It is to be expected that a parent wlll favor the child who stands by him, and 
give to hlm, rather than the others, hls property. To defeat a conveyance 
under those clrcumstances, something more than the natural influence sprlng- 
Ing from such relationship must be shown. Imposition, fraud, Importunlty, 
duress, or something of that nature, must appear ; otherwise that disposition 
of property which accords wlth the natural inclinations of the human heart 
must be sustained." 

The leamed trial judge in his opinion found that there was no undue 
influence exerted or fraudulent représentations made, within the recog- 
nized rules of law, by the grantee to persuade the grantor to the ex- 
écution of this deed. But he placed his action in decreeing the annul- 
ment of the deed principally upon the ground that the making of the 
deed, although the grantor reserved to himself a life estate in the prop- 
erty, was improvident, because it failed to incorporate into it a positive 
obligation on the part of the grantee to care and provide for the grantor 
during his life ; and for that reason he concluded that the transaction 
was unconscionable and ought not to be sustained. 
The considération expressed in the deed is as foUows : 
"For and in considération of the sum of other considérations and one dollar." 

Without deciding whether or not the express understanding between 
the parties that in considération of the making of the deed the grantee 
was to share his home with the grantor and take care of him during 
his life was enforceable, as the proof of such considération would in 
no wise contradict or be inconsistent with the written instrument, the 
évidence shows that in every particular the grantee kept his promise, 
and there is every reason to believe that he would hâve done so to the 
end had the uncle been content to remain at his home. The obligation 
rested upon the owner of the estate in remainder to take care of the 
mortgage on the land and the taxes thereon, to prevent the destruction 
of his estate. The interest thereon was being paid by the appellant. 
So that as the matter stood the appellee had the use and profits of the 
land during his life, and a home provided for him without charge. 
And to meet the criticism of the absence in the deed of an express 
obligation to so care for him, at the hearing before the circuit court, 
the appellant oflFered to enter into obligation, to be expressed in the 
decree of the court, to pay to the appellee in money $300 per annum, 
or $25 per month, during his natural life. This the trial judge thought 
ought to be satisfactory to the appellee, and suggested to his counsel 
its acceptance. This provision could hâve been made effective by a 
consent decree of the parties. But it was declined by the appellee's 
counsel, and the judge feit that he could not so decree against the as- 
sent of the complainant 
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_Thç bill pf complaint should be dismissed, utiless ît can be main- 
tained that there is a comprehçrisive discrétion reposed by modem 
equity jurisprudence in the chancellor to make and unttiake contracts 
of parties sui juris, constrained only by no other limitations than those 
which meet the approval of his conscience. Courts of equity are now 
as much required as courts of law to enforce contracts free from viti- 
ating éléments ôf fraud, and to refrain from making contracts for the 
parties on which ,tl?eirminds never met. 

In the formative period of equity jurisprudence the English Chan- 
cellors, in the absence of established principles and recognized sensible 
précédents, were much given to the pufsuit of their own sensé of abso- 
luté right and the dictâtes of their own individual conscience. But in 
the process of development equity jurisprudence has assumed more the 
qualities of a composite System of settled rules and principles, by which 
the property rights of parties are measured and limited, and are ren- 
dered more certain and stable. Pomeroy's Eq. Jur. § 48, etc. ; Rober- 
son V. Rochester Folding Box Company, 171 N. Y. 538, 64 N. E. 443, 
59 l,. R. A. 478, 89 Am. St. Rep. 8S8. 

The decree of the Cjrcuit Court njust be reversed, and the cause 
remanded, with directions to dismiss the bill of complaint. 



In re EPPSTEIN. 
(Circuit Court of Appeals, Elghth Circuit September 2, 1907.) 

No. 62. 

1. BaNKBTJPTCT— JUBISDIOTION— SUMMAET PSOCEEDINO. 

A court Of bankniptey may by summary process requlre those who as- 
sert tltle to, or an Interest In, property which has rightfully come Into 
Its possession and control as part of the bankrupt's estate, to présent their 
clalms to that court, and, the notice belng reasonable, may proceed to ad- 
Judlcate the merits of such claims. 

a. SaME— PBOPBBTT in OPSTODIA LBOIS— iNTEErBEENCE WITH MUST BE WITH 

Ooubt's Sanction. 

Whlle property In the course of administration under the bankruptcy 
act is not exempted from taxation, or freed from tax liens or claims there- 
tofore fastened upon It, It Is nevertheless In custodia legis, and a pre- 
exlsting tax lien or claim cannot be cOnverted Into a full tltle by the pro- 
curement of a tax deed wlthout the court's sanction, 

(Syllabus by the Court) 

Pétition for Revision of Order of the District Court of the United 
States for the District of Colorado, in Bankruptcy. 

Ernest Morris, Alfred Muïler, and M. Summerfield, for petitioner. 
E. W. Hurlbut, for respondent. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHIUPS, District Judge. 

VAN DEVANTER, Circuit Judge. The Colorado Carlsbad Water 
Company, a corporation existing under the laws of Colorado, was ad- 
judged a bankrupt upon the pétition of creditors. Before the pétition 
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was filed certain real property of the bankrupt had been sold for taxes, 
but the title, the right of possession, and the actual possession rçmained 
with the bankrupt, and lîiese passed to the trustée upon his qualifica- 
tion. After the lapse of the three years designated in the rédemption 
statute, and while the property was yet in the custody and control of 
the court of bankruptcy as part of the bankrupt's estate, the holder 
of the tax sale certificate, without the leave of that court, applied to 
the county treasurer and obtained a tax deed purporting to invest him 
with ail the right, title, and interest of the bankrupt as the former 
owner. Thereafter the trustée, leaming of the sale and deed, tendered 
to the claimant thereunder the amount for which the property had 
been sold, with statutory interest, penalties, and costs, and demanded 
a surrender of the tax title. The tender and request were refused, 
and, upon the trustee's pétition, the claimant was ordered to show 
cause why the deed should not be set aside. He appeared and ob- 
jected that his right çould not be adjudicated in a summary proceed- 
ing, whereupon the objection was sustained and the pétition dismissed. 
A pétition for révision brings the matter hère. 

The question of jurisdiction is not free from doubt, but we are of 
opinion that the resuit of the cases is that a court of bankruptcy may 
by summary process require those who assert title to, or an interest 
in, property which has rightfuUy corne into its possession and control 
as part of the bankrupt's estate, to présent their claims to that court, 
and, the notice being reasonable, may proceed to adjudicate the merits 
of such claims. In re Kellogg, 121 Fed. 333, 57 C. C. A. 547 ; In re 
Rochford, 124 Fed. 182, 59 C. C. A. 888. 

The question of the merits must also, upon authority, be ruled in 
favor of the trustée. Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 
322 ; Taylor v. Carryl, 20 How. 583, 15 L,. Ed. 1028 ; Barton v. Bar- 
bour, 104 U. S. 126, 26 L. Ed. 672 ; In re Tyler, 149 U. S. 164, ,13 
Sup. Ct. 785, 37 L. Ed. 689 ; Ledoux v. La Bee (C. C.) 83 Fed. 761 ; 
Clark V. McGhee, 87 Fed. 789, 31 C. C. A. 321 ; Virginia, etc., Co. v. 
Bristol Land Co. (C. C.) 88 Fed. 134; Johnson v. Southern, etc., Ass'n 
(C. C.) 132 Fed. 540. We do not mean that property in the course of 
administration under the bankruptcy act is exempt from taxation, or 
freed from tax liens or claims theretofore fastenëd upon it (Swarts v. 
Hammer, 194 U. S. 441, 24 Sup. Ct. 695, 48 L. Ed. 1060, and cases 
supra) , but that it is in custodia legis, and that any act interf ering with 
the court's possession, or with its power of control and disposai, and 
done without its sanction, is void. The gênerai rule is practically 
conceded, but it is said that the procurement of the tax deed was not 
such an interférence, because it merely perfected an incipient title, 
and did not disturb the possession. The distinction does not impress 
us. The issuance of the deed was the principal act connected with the 
sale. If effective, it extinguished the right of rédemption, which was 
still alive, transferred to the vendee the title and right of possession, 
became prima facie évidence of the validity of the sale and the pro- 
ceedings anterior to it, and started the statute of limitations to running 
against any claim to the contrary. The attempt to thus strip the court 
of ail but the naked possession was plainly an interférence with its 
power of control and disposai, and consequently was of no efïect with- 
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ont its sanction, although the possession was not then disturbed. Such 
is the effect of the ruling in WiswaH v. Sampson, and Barton v. Bar- 
bour, supra, the cases of Rice v. Jérôme, 97 Fed. 719, 38 C, C. A. 
388, and Whitehead v. Farmers' Loan & Trust Co., 98 Fed. 10, 39 
C. C. A. 34, relied upon as expressing a contrary conclusion, do not, 
as we think, go further than to hold that when the question is pre- 
sented to the court before the tax deed is issued, and it appears that 
there is no lawful objection to the récognition of the tax claim and 
that there has been no ofïer to redeem, the fact that the property is in 
custodia legis is not of itself enough to warrant the court in withhold- 
ing its sanction to, or in enjoining, the issuance of the deed. 

We are accordingly of opinion that the dismissal of the trustee's 
pétition was error, and the case is remanded to the District Court with 
directions to vacate the order of dismissal, to grant the clainiant rea- 
sonable time within which to meet the pétition upon the merits, and to 
take such other proceedings as may be proper in>the prcmises. 



MUNSON V. STANDARD MABINH INS. CO., Limited. 

(Circuit Court of Appeals, First Circuit August 2, 1907.) 

No. 679. 

1. INSUBANCE— MABINE POLIOT INSUBING TUG AOAINST LiABiriTT FOE LoSS 

CI- TOWS— EXPENSB OF SUOCESSFtTL DEFENSE. 

A marine poHcy Insurlng a tng rnerely against légal Ilablllty for loss or 
damage caused to Its tows by collision or stranding créâtes no Uabllity on 
the part of tbe Insurer for the expansé of successfully defendlng the tug 
against a suit to recover for the stranding of tows. 

2. Same— Sue and Labob Clause. 

In a marine poUcy Insurlng a tug against légal Uabllity for loss or dam- 
age caused to Its tows or other vessels through collision or stranding, the 
' usual "sue and labor" clause has référence only to the subject-matter of 
!the Insurance, and has no application to expenses incurred in defending tlie 
tug itself against an unsuccessful suit to establlsh its liabilHy. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

For opinion below, see 145 Fed. 957. 

G. Philip Wardner (Edward E. Blodgett, on the brief), for plain- 
tiff in error. 

James E. Carpenter (Samuel Parle, on the brief), for défendant in 
error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a suit at common law on a marine 
însurance policy attaching on the steamtug Carbonero, indemnifying 
against liability to her tows. One or more barges in her tow were lost. 
The tug was libeled. The ultimate décision was in favor of the tug, 
and this suit was brought to rhake good the expenses of the litiga- 
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tîon. The Circuit Court decided in favor of the underwriters, where- 
upon this writ of error was sued out. The only question we need con- 
sider is whether, inasmuch as the resuit showed that the tug was riot at 
fault, any claim can arise on the policy for reimbursement of the ex- 
penses of the litigation or any part thereof. As the plaintiff, in the 
Circuit Court is the plaintifî in error, and the défendant in that court 
is the défendant in error, we will refer to them as plaintiflf and défend- 
ant respectively. 

We désire to remove at the outset from our considération claims 
made by the plaintiff to the foliowing effect: He says that, when the 
tug was Hbeled, it would hâve been sold unless stipulated for, and he 
was obliged to secure a surety on the stipulation at considérable ex- 
pense. Also, the libel was originally brought in the District Court for 
the District of Massachusetts, and then appealed to the Circuit Court 
of Appeals, both courts dedding in favor of the tug; but the Circuit 
Court of Àppeals found that the tug was not free from négligence, 
though it also found that it was not proven that the loss of the tows 
was in conséquence of that négligence. Under those circumstances, 
the Circuit Court of Appeals refused costs to the tug. Therefore the 
plaintifî says that the défense was unsuccessful to some extent. AU 
thèse propositions are easily disposed of, because whatever may hâve 
occurred with référence to thèse détails were but the incidents of liti- 
gation, and go the same way as the major éléments thereof. 

Of course, this policy, like ail marine policies, was built up histor- 
ically on the ancient f orms ; and so, instead* of being drawn strictly 
as a policy of.indemnity, it was undoubtedly adapted from the well- 
known policies on hull, cargo, or freight. Under such circumstances, 
some expressions will be found to be inconsistent with the main pur- 
pose of the policy, and not easily reconciled with other strong and clear 
îanguage w.hich it contains which must guide us. Thèse facts are so 
far from embarrassing the court in its décision that they are easily dis- 
posed of by being referred to the historical nature of the policy sued 
on, by virtue of which old material always remains into which the 
new is inserted, although the new ordinarily controls the old. There 
are some expressions which raise a suggestion that it was intended that 
always, whenever a claim of liability was made, the suit was to be de- 
fended at the cost of the underwriters. Many policies of indemnity 
expressly provide to that efïect, especially the usual policies which 
insure casualties in manufacturing establishments, and other casualties 
appertaining to varions buildings, and liabilities from employers to 
the cmployed. What there is in this policy, however, is carefuUy so 
expressed as to leave it entirely to the option of the underwriters 
whether or not they would elect to assume the défense of any litiga- 
tion which might arise. With thèse explanations, practically ail we 
need say is that, on their face, the terms of the policy are clear that 
there is no liability on the part of the underwriters when there is no 
liability on the part of the tug or its owner. The various portions 
thereof expressing what we refer to were carefuUy pointed out in the 
opinion of the leamed judge of the Circuit Court, and need not be 
rehearsed by us. 
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Nëither doeS the plaintifif show us any marine insurance usages, or 
any décisions 6f the courts, whicH justify us in relieving him from 
the express Wrms of the policy. On the other hand, thé only déci- 
sions of the court in point are in favor bi the defeiidant. The last 
case of authority cited by either party is a décision of thé Court 
of Appeal. Cùnard Steamship Company v. Marten (1901) 2 K. B. 
611. The latei leading case may be said to be Xerios v. Fox (1868) 
L. R. 3 C. P. 630, 4 C. P. 665, also finally decided by the Court of Ap- 
peal. We will reîer to thèse again, merely adding hère that their true 
relation to the làvir of marine ihsUrance can be best understood, as 
cases can ordinarily bé best underStbod, by examining them as they 
appear in their proper setting in Arnold on Marine Insurance (7th 
Eng. Ed., 1901), beginiiîng with section 863 and endirig with section 
876. . _:^; 

The question we hâve bêfore us telates to marine insurance, which, 
although it requires in many respects a broad and libéral treatment, 
is also in some respects technical, sp'thàt attempted analogies to other 
departmeiits of the law may aid but little, and even not at ail, in solv- 
ing the issue which présents itself. Aà îUustrating this proposition, we 
refer especially to what is said in Arnbld on Insurance in the sections 
we hâve cited, and we might, if nécessàry, take time ift;referring to 
other writers on that subject with the sàmé resuit The marine insur- 
ance doctrine of contributions to "particular averages" and "particu- 
lar charges," with which. averages or charges the clâirtr now presented 
must classify itself, if it can be recognized at ail, might well hâve 
been laid ûpon a broad foundatiori, so as tô be governed by the same 
rules whidh apply to contributions to gênerai averages, or to the ad- 
justment of hiarine salvages; but they never hâve been. One has 
always been distinguished from the other in usages of marine insur- 
ance by a broad Une. "Particular averages" and "particular charges" 
must sometimes be contributed to by the underwriters, although bring- 
ing their liability in excess of the face of the policyy while not neces- 
sarily so with référence in gênerai averages and saîVages. There- 
fore even the rules applicable to gênerai averages and salvages can- 
not beavailed of, and so much less càn the cases and principles brought 
to oûr attention by the plaintiff, but drawn from other departments 
of the law. For example, he relies on 1 Brandt's Suretyship and Guar- 
anty (3d Ed., 1905) § 238, as establishîng a proposition that whefe a 
surety is sued on account of an alleged liability for his principal, and de- 
feats the action, he may récover from thé principal the expansés in- 
volved in defending the suit. Unfortunatély the citation he makes 
does not sustaiil him, although prôbably his proposition is sound to à 
véry considérable extent. This arises beéause, within certain Unes, 
the surety is régarded as the agent of thé principal, and entitled to 
stich protection as an ordînary agent is" entitled to; and. also tecâuSe 
equity, which for the most part is looked to to prbtect thé siiréty, has 
libérai rules and effective remédies with regard tô the entire topic 
of suretyship. On the othèr hand, thé question before us being pe- 
cuUar to rnârine iilSurance, it happens, as was said by Lord Justice 
Lindiey, in Johnston v. Salvage Association, 19 Q. Bv D. 4S8y 460 
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(1887), that contracts like that before us are not contractsof îndemnity 
in any proper sensé of the terra. What the learned lord justice was 
considering particularly was the sue and labor clause, which we will 
presently take up ; but his observation applied to this class of policies 
at large. He said : 

"Such a contract is not a contract ot Indemnity In any proper sensé. It Is 
a contract to pay the assured expenses whlch he mlght Incur, but not t» In- 
demnlfy hhn against any claims made by other people agalnst hlm." 

He then distinguished the broader rules of the equity courts to 
which we hâve already referred. AU that he said is in line with the ob- 
servations we hâve made, that analogies governing this case cannot 
safely be Jound in other departments of the law. 

The plaintifï, however, relies more especially on the sue and labor 
clause contained in this policy. That clause is quoted by him as foUows : 

"It shall be lawful and necessary for the Insured, hls, her or thelr agents, 
factors, servants and assigns, to sue, labor, travel for and make ail reasonable 
efforts In and about the défense, safeguard and recovery of such vessels, crafts 
and cargoes, or any part thereof, wlthout préjudice to this Insurance, and the 
acts of the Insured or this eompany or thelr agents, In recoverlng, savlng and 
preservlng the property In case of disaster shall not be a walver or an accept- 
ance of an abandonment, or as afflrming or denying any Uability under this 
poUcy, but such acts shall be consldèred as done for the beneflt of ail con- 
cerned, and wlthout préjudice to the rlghts of elther party." 

It is fîrst of ail to be noticed that this is not the true ancient sue and 
labor clause. It omits that portion by which the underwriters agrée 
to contribute. It reta:ins only that which the rigid ancient law thought 
necessary in order to préserve to the insured his right to abandon. 
Mr. Phillips seemed to think that possibly the underwriters might 
be held to contribute under the fundamental rules governing marine 
insurance, or as an implication f rom the license to sue and labor. Phil- 
lips on Insurance (5th Ed., 1867) par. 1742. We do not find that his 
suggestion is sustained. In fact, the sue and labor clause is so ancient 
that it is impossible to go back of it. Owen's Marine Insurance Notés 
and Clauses (3d Ed., 1890) speaks of it as of great antiquity, and al- 
ways embodied in the polîcy. Gow's Insurance (1895) 120, places it as 
far back as the London policy of 1613, and merely adds that it seems 
to be indigenous to England. It certainly is so ancient that no trace 
of the English law of contribution goes back of it, so that it is not 
possible to sustain Mr. Phillips' suggestion. However, this is not 
important, because the fact that the présent policy made a departure 
from the ordïnary policy in this respect indicates a purpose that the 
underwriters should not contribute. In this particular the case is 
less favorable to the insured than Cunard Steamship Company v. Mar- 
ten (1903) 2 K. B. 511, 512, already referred to, where the sue and 
labor clause contained the usual agreement to contribute. Moreover, 
a very common running-down clause contained a stipulation for the pay- 
ment of costs, meaning the expenses of litigation, in resisting claims of 
the vessel collided with, whether successful or unsuccessful. Owen, 
ubi supra, 96. The omission of any such provision in the policy before 
us is a warning that it ought not to be lightly inserted. Therefore, 
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on thèse grounds alone, we might properly reject the plaintîff's propo- 
sition in référence to this clause. 

However; the authorities are ail against him. We will not rely 
on Cunard Steamship Company v. Marten, just referred to, because 
that décision was put on narrow grounds. Lord Justice Roemer, at 
page 515, does, indeed, restate what we hâve already said with référ- 
ence to the historical construction to be given insurance policies, with 
regard to the fact that language intended to accomplish a peculiar 
purpose is inserted in the printed parts of the customary form not- 
withstanding the printed parts may hâve little or no application to 
the précise risk insured. But he let the case turn on the fact that the 
sue and labor clause ordinarily does, and then did, refer to "the said 
goods and merchandise and ship," and indicated that it could hâve no 
relation, and is inapplicable, to an indemnifying policy. In the présent 
case, Cunard Steamship Company v. Marten, if literally accepted, might 
compel us to hold that, if the tug had been liable for stranding the 
tows in question, the tug could not recover from the underwriters any 
expenditure ma'de in relieving the tows from their stranded position. 
This we would be reluctant to do. It is sufficient for us that. we dé- 
termine that the sue and labor clause has relation only to the subject- 
matter of insurance, which in the présent case was the liability of the 
tug to the stranded tows, and nothing else. The cause of the légal 
expenses involved hère arose, not out of the fact that the policy at- 
tached, but out of the fact that somebody claimed that it attached when 
in fact it did not. 

Not only does the positive language of the policy lead to the con- 
clusion we hâve stated, as explained by the learned judge of the Cir- 
cuit Court, but we repeat that the authorities are décisive, and this 
even when the complète sue and labor clause is présent. They are 
well sunlmed up in the sections of Arnold on Insurance to whidi we 
bave referred, and are very crisply stated in Tyser's Marine Insurance 
Losses (189é) p. 51, as f ollows : 

"The underwrlter is not liable under this clause [meanlng the sue and labor 
clause], unless he would be liable for the loss to avert which the labor or ex- 
pense Is incurred." 

The earliest case to which we may refer is Biays v. Chesapeake Insur- 
ance Company, 7 Cranch, 415, 419, 3 L. Ed. 389 (1813). That was 
a suit on a mémorandum policy limiting liability to a total loss. The 
court held that the sue and labor clause did not apply, unless, perhaps^ 
in case where the services might hâve prevented an actual total loss. 
The principle involved was ànnounced as follows : 

"If this clause [meanlng the sue and labor clause] be construed with référ- 
ence to what Is most evidently its subject-matter — that Is, a loss within the 
policy — and in connection with other parts of the instrument, It seems impos- 
sible to misunderstand it, or that it should receive so extensive an applica- 
tion as the plalntlff is desirous of giving to it. The parties certainiy meant t» 
apply it only to the case of those losses or injuries for which the assurera, if 
they had happened, would hâve been responslble." 

Thèse observations were recognized as representing the law by 
Mr. Phillips in his work to whidh we hâve referred at section 1777, 
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We can pass over more than half a century to Xenos v. Fox, L,. R. 
4 C. P. 665, 667 (1869), already referred to. Hère the sue and labor 
clause was in a policy which had a running-down clause. Xenos v. 
Fox bas been many times relied on, both by the courts and the text- 
writers. Chief Justice Cockburn there said that the sue and labor 
clause applied to a loss or misfortune happening to the thing insured ; 
and it was held that the underwriters were not liable for the ex- 
penses of a suit brought against the owners of the vessel in whose be- 
half the policy issued, which suit was unsuccessful. We might well 
hâve disposed of this case on the authority of the décisions last cited, 
namely, Biays v. Chesapeake Insurance Company and Xenos v. Fox, 
which hâve stood unquestîoned ; but the propositions submitted to us 
were of sufficient interest and importance to justify the considération 
which we hâve given them. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers its costs of appeal. 



WESTERN TDBH 00. V. RAINEAK. 
(Circuit Court, B. D. Pennsylvanla. August 8, 1907,) 

1. Patents— Inventioh—Stjbstitution of Mateeiam. 

Whlle the substitution of one materlal for another Is not as a raie pat- 
entable, there may be Invention In substltuting a différent métal In one 
member of a devlce where both were previously made of the same, when 
by the union of the two metals certain hltherto Imperfectly attalned re- 
Bults are accompUshed. 

[Ed. Note.— For cases In point, see Cent Dlg. yol. 38, Patents, { 23.] 

2. Same— AwncrPATioN— Ohahoe Combination. 

Prior knowledge and use which wlU antlclpate a later patent Is not to 
he made out by a chance combination made without appréciation of the 
prlnelple upon which the patent is based. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 38, Patents, S 10.] 
8. Same— Initîinqeimeht. 

The spllttlng up or multiplication of parts of a patented devlce without 
any new functlon or resuit does not avold Infrlngement. 

[Ed. Note.— For cases In point see Cent Dlg. voL 38, Patents, S 378.] 
4. Sahe— Pipe Oottpling. 

The Hewlett patent No. 640,197, for a pipe coupUng, which consista 
essentlally in the combination In a pipe couplhig of ordlnary constrac- 
tlon of a brass spud and an Iron nut and tallplece, whereby there Is brass 
to Iron at the screw Joint and at the opposlng ends of tallplece and spud, 
thereby avoldlng the rustlng of the Joint and securlng a doser union of 
Buch opposlng ends, was not antlclpated and discloses Invention; also 
held infringed. 

In Equity. Bill in equity to restrain the infrlngement of letters 
patent issued to Alfred M, Hewlett of Kewanee, 111., January 2, 1900, 
for a pipe coupling. 

On final hearing. 

Thomas W. Bakewell and Charles MacVeagh, for complainant 
Philip C Dyrenforth, for défendant, 
156F.-4 
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ARGHBALD, District Judge.* The patent in suit is for a pipe 
coupling, to JQJn together the ends of steam, water, or other similar 
pipes, Sic connections of which hâve to be frequently detached or 
broken, It is made up of the usual three parts or members, con- 
sisting of twoicnd pièces, familiarly known as thé "spud" and the 
"tailpiece," which are brought togeâier to form the connection by a 
coupling ring, nut, or coHar; the ring and the tailpiece being pro- 
vided, respectively, with an opposing flange and shoulder, and the ring 
and spud having appropriate exterior and interior screw-threads, which 
fit each other. Accordihg to the common construction of such coùp- 
lings, ail the members, indiscriminately, are made of the same ma- 
terial, and when this is iron or steel the several parts are liable to 
become so fastened together by rust, as to be very difficult to un- 
couple, the act of uncoupling also frequently causing injury, so that, 
when put together again, the joint is not tight. To make it tight and 
prevent leakage, a gasket is also frequently necessary between the 
abutting ends of the pipe, within the coupling ring, and this, in turn, 
gathers rust and destroys the efficiency of the union. If the coupling 
ends are of brass instead of iron, while this avoids the rusting, either 
a gasket has still to be used, or the abutting ends hâve to be carefully 
ground to a fit, which may operate well enough to form a water or 
steam tight connection at first, but upon repeated screwing and un- 
screwing, the ends are liable to be worn unevenlj^, and the tightness 
of the joint be afïected accordingly. AU this is set forth in the 

patent, and the object of the in- 
vention is to meet and remedy 
it. This is accomplished by hav- 
ing the nut or ring and the one 
coupling-end or tailpiece of a rel- 
atively hard material, such as 
wrought iron or steel, and thé oth- 
er coupling-end or spud of a rela- 
tively softer and substantially non- 
oxidizable métal, such as brass, tin, 
copper, bronze, aluminum, and the 
like, brass being usually selected, 
and the opposing surfaces where the 
coupling ends corne together being 
preferably beveled, the action of 
the harder métal on the softer, 
when they are brought to bear 
against each other, by the screw- 
ing up of the nut or ring, causing them to grind, one on the other, 
and make a tight joint. By this adaptation of the différent materials 
«mployed, not only is the coupling easily loosened and detached, the 
ring being readily unscrewed by reason of the spud being of brass 
and there being in conséquence no rusting of the screw-threads, but, 
for the same reason, the opposing ends of spud and tailpiece not only 

1 Speclally assigned. 
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drop apart when the coupling is unscrewed, but bind upon ieach other 
and bear closely together when it is screwed up, without their having 
to be machine finished or supplied with a washer or gasket, and with- 
out their becoming pitted or eaten with rust. The invention thus 
consista primarily in the sélection of certain materials for certain 
parts ; no other arrangement yielding the same results. Its utility is 
shown by its complète commercial success, it having virtually sup- 
planted ail other similar previous devices, of which there hâve been 
not a few, and that, too, with customers who are little influenced by 
anything except reaî merit, such as engine works and railroads. 

There are three claims to the patent, ail of which are relied on, as 
foUows: 

"1. In a plpe-eoupUng, the comblnatlon with a member made of relatlvely 
hard material and constructed for attachment to the end of a pipe, sald 
member belng provlded with an Intégral bearlng-surface, of a second coupling 
member composed of relatlvely softer and substantîally non-oxldlzable métal 
and having formed Integrally therewlth a bearlng-surface arrangea to bear 
agalnst the bearlng-surface of the member formed of harder métal, and a 
coupUng-ring also formed of relatlvely hard métal and detachably connected 
to the member of softer métal, sald ring operatlng when rotated to bring the 
bearlng-surfaces of the two members Into close contact, substantîally as de- 
Bcrlbed. 

"2. In a plpe-coupUng, the comblnatlon of a member constructed to be se- 
cured to the end of a pipe and composed of a relatlvely hard material, sald 
member belhg formed with a bearlng-surface and a clrcumferentlal, external 
ahoulder, a coupllng-rlng also composed of relatlvely hard métal and pro- 
vlded with a shoulder arrangea to bear on the shoulder of sald member, and a 
second member composed of relatlvely softer and practlcally non-oxldlzable 
material constructed to be screwed into sald coupllng-rlng and having a bear- 
lng-surface formed Integrally therewlth, , sald ring when rotated operatlng to 
draw the sald bearlng-surfaces Into close contact, substantîally as described. 

"3. In a plpe-eoupllng, the comblnatlon with a coupling member of relatlve- 
ly hard material and constructed for attachment to the end of a pipe, sald 
member belng provlded with an Intégral bearlng-surface, of a coupllng-rlng 
rotatably arranged on sald coupling «nember, sald ring belng also composed of 
a relatlvely hard material and Interlorly screw-threaded, and a second coupling 
member of relatlvely softer and substantîally non-oxldlzable material and ex- 
temally screw-threaded to engage the Internai screw-threads of the coupUng- 
ring, sald softer member belng provlded with a bearlng-surface arranged to 
closely béar agalnst the bearlng-surface on the harder member when the coup- 
llng-rlng Is screwed up, substantîally as described." 

Stripped pf verbiage, the invention as so specified may be said to con- 
sist in the combination, in a pipe coupling of ordinary construction, of a 
brass spud and an iron nut and tailpiece, whereby there is brass to iron 
at the sçrew joint, and iron to brass at the opposing ends of tailpiece 
and spud. The défendant dénies that there is anything patentable or 
novel in this, or that he infringes upon it, if there is, and thèse, there- 
fore, are the questions to be disposed of. 

That there is no patentable invention in the device is maintained 
upon the ground that it consists in the mère substitution or inter- 
change of materials, the principle made use of, that iron in contact 
with brass will not rust, being old and well-known, as it is said, and 
having been constantly employed for the same purpose, in similar 
joints and eouplings, for a long period. No doubt the mère substi- 
tution of one material fèr another is not, as a rulè, patentable. Hotch- 
kiss V. Greenwood, 11 How. 248, 13 L. Ed. 683; Hicks v. ÏCelsey, 
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18 Wall. 670, 31 L. Ed. 852; Brown v. District of Columbia, 130 
U. S. 87, 9 Sup. et. 437, 32 L. Ed. 863. But there is something more 
than that hère; the contiguous materials for the différent members 
of the coupling bèing selected and arranged because of their ability 
to accomplish certain useful and hitherto imperfectly attained re- 
sults. It may seem a small thing, involvirig no great ingenuity, in an 
ordinary pipe coupling to merely make the spud o£ brass, leaving the 
other parts unchanged; but, considering the efforts of others in the 
same direction, and the varions expédients resorted to, to obtain an 
easily détachable, and at the same time a steam and water tight joint, 
the simplicity of the device cônfirms rather than detracts from the 
invention, something more than ordinary mechanical skill being re- 
quired to go so directly to the mark. Nor is it of any conséquence 
that the well-known prindple is made use of, that iron against brass 
will not rust. It is not necessary, in order to make out invention, tiiat 
new qualîties shall be evolved. It is sufficîent if old ones are novelly 
and inventively applied. The case in this re- 
spect is clearly within the décision of Judge 
Butler in Paynter v. Devlin (C. C.) 63 Fed. 
122, affirmed by the Court of Appeals of this 
circuit in 64 Fed. 398, 12 C. G. A. 188. The 
patent there as hère was for a pipe union, 
the device consisting simply in having the heàd 
and tailpieces with concave and convex in- 
terfitting surfaces, respectively, and providing 
the former with an inserted seat of sOft métal, 
such as lead, against which the end of the tail- 
piece should abut and bind, The ingenuity so 
displayed was certainly no greater than in the 
présent instance, and it was sustained. 

There are a number of devices, paténted and unpatented, which are 
relied on to négative the novelty of the one in suit. The Dart (1890), 

coupling is not perhaps insisted on 
as one of thèse, although the pat- 
ent at first was rejected on the 
strength of it; but, as one of the 
best of previous contrivances, it 
will not be out of the livay to refer 
to it. The three principal mem- 
bers of this coupling were ail of 
the same material — iron or steel — 
but at the meeting or seat ends of 
the head and tailpiece soft métal 
bushings of brass were screwed 
into each end, having concave 
and convex surfaces, respectively, 
which bore against each other 
forming the union. When new, this arrangement no doubt makes a 
close joint ; but the o'bjection to it is that, as brass under beat expands 
faster than iron, by being successively expandcd and contracted when 
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used with steam, the brass seats become loose and leak. Except so far 
as the head and tailpieces are made to fit into each other — which is 
really no part of the présent invention — ^there is no correspondence in 
this with the device in suit. Not only does brass bear upon brass, in- 
stéad of brass upon iron, at the meeting surface of the two ends, but the 
screw-thread connection between ring and ^^ Muraock Hydrant Bottom. 
headpiece is iron to iron, which inevitably 
rusts, with ail the attendant disadvantages ; 
and it also takes five différent parts to make 
up the union, instead of three. The dis- 
tinctions are obvions and nothing more 
need be said. 

In the Murdock hydrant-bottom (1895) 
however, as it is claimed, there is a combi- 
nation closely approximating the one in suit. 
This is a device for Connecting hydrants and 
lines of water pipe, the hydrant bottom con- 
sisting of an elbow, a tailpiece, and a cou- 
pling-ring; the tailpiece in practice being 
made of brass and the other parts of iron, 
the ends of the elbow and tailpiece being 
also beveled to fit together. By this ar- 
rangement, an iron to brass contact was 
secured at the meeting ends of bottom 
and tailpiece, the avowed object of which 
was to avoid rust, as well as to get a tight joint by the harder 
métal bearing on the softer. But the ring and elbow were both 
of iron, and the screw connection between the two was bound to rust, 
thus difïering materially from what we hâve hère. A modification of 
this was introduced by Nichol, manufacturing under the same 
patent, by which, at first, on account of delay in getting iron cast- 
ings, ail the parts were made of brass, but ^^ ^^^^^, ^^^^^^ ^^^ 
later the bottom or elbow was made of 
iron, the other two parts remaining un- 
changed, an iron nut, however, at times 
being also used. Nichol thus put out four 
différent combinations, an iron nut with an 
iron elbow, an iron nut with a brass elbow, 
a brass nut with an iron elbow, and a brass 
nut with a brass elbow; the tailpiece in 
. each case being of bràss. In none of thèse 
is the précise arrangement of the présent 
patent realized, although with a brass nut, 
an iron elbow, and a brass tailpiece there 
is an iron to brass contact at the meeting 
ends as well as at the screw joint, avoid- 
ing rust and making the same character of 
union, as hère, at both. This is only 
brought about, however, by a decided in- 
crease in the amount of brass used, there 
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beîhgi two membérs of that material which, if adopted jn; the device 
in suit, would add some 40 per cent, to the cost and be practically 
prohibitive, the same advantagesbeing secured as the case stands 
by having the screw-thread and the bearing surface of one and the 
same pièce of ■ brass,: and the inventive idea consistingin seeing that 
this could be donc. It is to be noted,, moreover, that the Nichol-Mur- 
dock combination, which is relied upon, was somewhat a matter of ac- 
cident, influenced by expediency rather than design ; thé only thing 
that can be said to the contrary being that the desirability of avoiding 
rust at the screw joint was apprecîated and a brass nut apparently 
preferred on that account. 

The IngersoU-Sergèant Hose coupling for steam drills in its orig- 
inal form, came the nearest of any to being an anticipation, having 

an iron nut, an iron tailpiece, 
and a brass «pud, the exact com- 
bination, changing spud and tail- 
piece, which is found hère. But 
the full possibilities of this were 
not appreciated, and the spud in 
conséquence was not made to con- 
tact with the tailpiece, the screw- 
threads being only carried to a 
certain point, and a space purpose- 
ly left between the two ends for 
the insertion of a washer or gas- 
ket, assumed to be necessary. 
Nor was this relative arrange- 
ment of material persisted in. Be- 
ing designed for use in mines and 
quarries, the iron nuts got broken 
by rough handling, and brass 
nuts, as more durable, were sub- 
stituted, the spud being changed 
at the same time to iron, thus abandoning the whole resemblance. 
While, then, the desirability of having an iron-to-brass contact at the 
screw joint was no doubt appreciated and taken advantage of, in mak- 
ing up this coupling, so much so that when the nut was qhânged from 
oiie métal to the other, vice versa, the spud was also; yet the efïect of 
having the meeting ènds différent, and allowing the harder métal of 
the one to bear upon the softer métal of the other making a tight joint 
at ail times, was'entirely lost sîght of, stopping, short by just so much 
of realizing the device in hand. 

The Giflfard-Sellers-Kneass steam injectors, which are also referred 
to, stand no differently ôf better than the rest. In thèse ,^here is an iron 
arm or branch, coupledto a brass tailpiece by a brass nut, which, no 
doubt, gives brass to Jron at.the meeting faces of the coupling ends, 
as well as at thç screw-thread connection. But, as in the case of the 
Nichol-Murdoc^: hydrant-bottom, this is accomplished at the expense 
of a brass nut in addition to a brass tailpiece, or in other words, with 
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two members of brass, where one would hâve donc, the economy of 
métal being material. 

Nor is anything more to be made out of the several Moran devices if 
indeed so much, their sole relevaiicy consisting in showing, in some of 
their forms, a brass to iron contact 
between the members. The oil All- 
er joint was the first of thèse ; the 
whisky fiUer and the steam joint 
being developed from it, It con- 
sisted of a dôme or bell, fitting 
down upon a hollow bail or sphère, 
the two being united and held to- 
gether by a cap or ring fitting 
around and screwing ovér the point 
of union, making a flexible bail and 
socket joint with two extended 
arms. As originally constructed, 
ail the parts were of brass, but, 
this being expensive, they were 
subsequently made of iron, after 
which, there being parts of each 
material in stock, they were put to- 
gether somewhat indiscriminately, 
particularly when certain parts 
were renewed or old ones sent in 
for repair, with the resuit at times 
that a brass bell and an iron bail, 
with an iron cap or ring, would be 
brought together, thus realizing the 
arrangement of material found in 
the patent. But, even if the me- 
chanical structure of this device 

were nearer than it is, the normal arrangement was ail brass or ail 
iron, and such a haphazard assemblage of material, varying from this, 
as is now relied upon, is of no practical sîgnificance hère. The ad- 
vantage of an iron to brass contact, which was thus secured, was not 
appreciated, nor was anything useful deduced from it or contributed 
to the art. The chance combination is simply seized upon to meet the 
exigencies of the présent case, in the hope that it may do duty as an 
anticipation. Prior knowledge and use negativing novelty is not, how- 
ever, to be made out in any such way. Tilghman v. Proctor, 103 U. 
S. 707, 26 L. Ed. 279; Ajax Métal Co. v. Brady Brass Co., 155 Fed. 
409. The whisky filler and steam joint evolved from this were of a 
slightly différent structure ; the bail and socket being made to fit closely, 
so as to be steam and water tight ; the whisky filler beîng ail brass, 
except as the ring, which did not come in contact with the liquor, was 
sometimes for economy made of iron; and the steam joint being ail of 
one material. Eut, as is évident from this description, they are neither 
of them of any relevancy hère. And the same is true of the automatic 
steam drip, by the same inventor, which is apparently referred to sim- 
ply to show that the advântage of an iron to brass contact to avoid rust 
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was well known, of which there is already abundant évidence in this 
record and which no one will deny. 

From this review, therefore, it will be seen that the want of novelty 
which is charged has not been made ont. Not only is not the précise 
combination of materials shown, except hère and there by accident, 
which is of no account ; but there is nothing upon which the device in 
suit is not a substantially inventive advance. It may be that the bene- 
fit of an iron to brass contact which is made use of, as well as the effect 
of iron bearing upon brass to make a tight joint, was known. But in 
the way that both principles are employed, at one and the same time, 
to accomplîsh bénéficiai results, with economy of material and of parts, 
the device stands unanticipated and alone, and must be sustained. 
It is possible that représentations Were made in argument before the 
examiner, which went beyond the real state of the art as so found, 
without which the patent would not hâve been allowed. But that is 
past, and its validity is to be determined, not by what the examiner 
may hâve thought of it, if otherwise informed, but by what is disclosed 
with regard to it hère. Nor would that seem to affect the presumption 
in favor of the patent, if that were material, as it is not. 

The question of infringement remains, in which connection it may be 
observed that there is nothing in the file wrapper to Umit the inven- 
tion as specified and claimed in the patent, and it is therefore to be tak- 
en as it is there set forth, It may hâve been eut down in its course 
through the Patent Office from its original form. Most inventions 
are. But nothing is put forward now which was rejected then, which 
is ail with which we are concerned. . The device sold by the défendant 
is manufactured under the Dart (1902) patent not the one spoken of 
above but a later one, which is also subséquent to the one in suit. 

But, aside from the presumption of 
legality which this may give (Mil- 
ler V. Eagle Mfg. Co., 151 U. S. 
186, 208, 14 Sup. Ct. 310, 38 L. Ed. 
121), it is of no conséquence if in- 
fringement actually appears. The 
gênerai structure of the coupling is 
the same as that of the complain- 
ants, and there is the same relative 
arrangement of materials and of 
parts, there being an iron nut, and an 
iron tailpiece, but the spud, instead 
of being of brass, is also of iron, an 
iron to brass contact at the screw 
joint, as well as at the pipe ends, 
being secured by means of a brass 
ring or bushing screwed onto the 
end of the spud, giving it a brass 
face, and being further held in place 
by means of a pin. But the splitting 
up or multiplication of parts in this way, without any new function or 
resùlt, does not avoid infringement, if it is otherwise made out (Eck 
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V. Kutz [C.,C.] 132 Fed. 758), and that is the case hère, at least as 
to the third claim. It is contended that, by making this facing ring 
or bushing of brass, there is economy of material, even greater than in 
the complainants' device, upon which, if it is allowed as an élément in 
maintaining the invention, the défendant is equally entitled to rely. 
But economy of material is not ail, although it, of course, plays a part, 
the fuU inventive idea, as already stated, consisting in perceiving that 
an iron to brass contact could be secured at the screw-thread connec- 
tion, as well as at-the face ends, by one and the same pièce of brass, 
economizing not only in material, but in number of parts. With re- 
gard to the first and second claims, however, the case is not so clear. 
Apparently for the purpose of difïerentiating the Paynter as well as 
the first Dart, in each of which a bushing is employed at the face as 
a distinct part, the inventor in thèse claims specifically déclares for a 
second coupling member composed of a relatively softer and non- 
oxidizable métal, having a bearing surface formed integrally therewith. 
There may be a particularity of description hère, which was unnec- 
essary, to which — the invention at the best being a narrow one — the 
complainants should be held down. And there is not a little force in 
the suggestion that the later is merely a rearrangement of the earlier 
Dart. But, however this may be, upon a careful study of the two 
claims in question, and taking them as they read, it will be found that 
in addition to the fact that the défendant has appropriated the princi- 
ple of the invention, the effect of which he should not be permitted to 
évade, the brass ring or bushing, making screw engagement with the 
coupling ring, may well stand as the second member of the combina- 
tion specified, without regard to the pipe end of which it forms the 
face, thus fulfiUing the terms of the first and second.claims, as well as 
the third, and making out the infringement charged. 

Let a decree be drawn in favor of the complainants, sustaining the 
patent, awarding an injunction, arid directing an account, with costs. 



DODGB V. FRANK WATERHOUSE & 00., Inc., et al. 

(Circuit Court, W. D. Washington, N. D. May 14, 1907.) 

No. 1,290. 

1. TBUSTS— OONTBACTS CkBATINQ — VIOLATION OV DOTT BT TRUSTEE. 

Complalnant and défendant were both credltors of a steamshlp company, 
the défendant for a part of the purchase price of a steamshlp which It 
had contracted to sell to the company. The latter had loadM the ves- 
sel at Seattle for a voyage to Nome, but défendant refused to allow her 
to proceed untU the Indebtedness was adjusted. At a meeting at which 
ail three parties were represented, the company by Its président, a wrlt- 
ten agreement was made between complalnant and défendant by which the 
latter agreed to take a mortgage on the vessel securing both claims, act- 
Ing as trustée for complalnant. At the same time the président of the 
company executed a note In ^Its name to défendant as trustée for the 
amount of complalnant's claim, and also an agreement to deposlt one^ 
half the amount to défendants crédit at Nome from the eamlngs of the 
Toyage, to be applied on sach note. He also signed the mortgage, and 
the yessel was dellvered Into the company's possession. The other officers 
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ofthe companj la îîew York havliig refused to exécute the mortgage, 
défendant, withont cpmplalnant's knowledge, entered Intc? an arrange- 
ment with the Company by wlildi they undertook to èancel the sale, 
and défendant executed a release to the Company of ail demanda and 
clàlms Includlng the freîght money whlch was to be deposited for com- 
plalnant's beneflt The vessel was of sufflclent value to pay ail clalma 
agalnst It Held, that the Instruments executed at the meeting con- 
stituted a single contràct to whlch ail three were parties, and which, by 
virtue of the dellvery of the ressel thereunder and Its acceptance and use 
by the company, made a completed sale and rendered the mortgage and 
the note and collatéral agreement blndlng obligations in favor of com- 
plainant, that by discharglng and releasing the same défendant became 
liable to complainant for the full amount of hls debt. 

2. Sams— Equitt— Necbssabt Paeties. 

To a suit in equlty by complainant to recover hls debt from défendant 
as trustée, the steamship company was not a necessary nor proper party, 
havlng been discbarged by the release from any llablllty over to defendr 
ant^ 

In E)quity. 

Geo. H. King, for complainant. 
W. H. Bogie, for respondents. 

HÀNFORD, District Jùdge. I am unable to find în the pleadings 
and évidence in this case any légal or équitable grounds for holding 
the défendant Frank Waterhouse as an individual liable to the com- 
plainant, and I therefore direct that as to him the case be dismissed, 
with costs. 

The other défendant, Frank Waterhouse & Co., Incorporated, will 
hereafter be referred to as the defeiidant, as if it were the sole défend- 
ant in the case. It was formerly the ownèr of the steamship Garonne, 
and in the year 1904 it contracted to sell said steamship to the North 
Alaska Steamship Company, another corporation, which appears to 
hâve beeri organized without any capital other than the hopes of its 
promoters. In the month of June, 1904, the purchaser owed the de- 
fendant $37,671.46 on account of the purchase price for the steamer, 
and owed the complainant $10,000 for borrowed money, and aiso oth- 
er creditors a considérable amount for repairs and betterments made to 
the steamer and supplies for an intended voyage from Seattle to Nome. 

On June 3, 1904, in order to arrange for the payment of the steam- 
ship company's debts to the défendant and to the complainant, and to 
clear the ship so she could proceed immediately on her intended voy- 
age, the three parties, represented respectively by Frank S. Pusey, 
agent for the complainant, Frank Waterhouse, président of the de- 
fendant,; and Charles B. Smith, président of the steamship company, 
held a conférence at Seattle, which culminated in the exécution and de- 
livery of a mémorandum agreement, a promissory note, and an' assign- 
merit of îreight money, w:hich several documents are bf the following 
ténor: 

"Mémorandum between Frank S^ Pusey, Agent for G. M. Dodge, of New Yorli, 

and Frank Waterhouse & Oo., Inc., of Seattle, Washington. 
■ "The North Alaska Steamship Company Is indebted to said Waterhouse & 
Oo., Inc., In the sum of about $37,671.46 belng balance due on purchase prlco 
of the steamship Garonne, and are also Indebted to said Q. H. Dodge In th« 
Bum of about ten thousand dollaW for borrowed money. 
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"It Is agreed that sald Waterhouse & Co., Inc., shall take a mortgage from 
sald North Alaska Steamshlp Co. upon the steamshlp Garonne to seeure both 
claims abovc mentloned. The clalm of sald Waterhouse & Oo., Inc., shall be 
prior and paramount under such mortgage, and the claim of said Dodge shall 
be secondary. Sald Waterhouse & Co., Inc., shall take a note from said North 
Alaska Steamshlp Oo. payable to them as trustée, for the amount so ôwing to 
said Dodge, said note to be payable in two months from date. 

"It is agreed that saîd Waterhouse & Oo., Inc., in actlng as such trustée for 
sald Dodge in the securlng of said indebtedness, assumes no liability what- 
•ever wlth référence thereto, except that it agrées to act in good faith. 

"Frank S. Pusey, 

"Agent for G. M. Dodge. 
"Frank Waterhouse & Co., Inc., 

"By Frank Waterhouse, Président" 

"$10,000.00. Seattle, Wash., June 2nd, 1904. 

"On or before two months after date we promise to pay to the order of 
Frank Waterhouse & Co., Inc., as trustée the sum of ten thousand and o»/ioo 
dollars, wlth Interest at the rate of seven per cent per annum from date, ne- 
gotiable and payable at the Seattle National Bank, Seattle, Wash. If suit is 
brought on thls note or it becomes advisable to place the same in the hands 
of an attomey for collection, we agrée to pay an addltlonal sum equal to flve 
per cent, upon the amount of thls note as an attomey's fee. 

"Nortb-Alaska Steamshlp Co., 

"By Charles B. Smith, Président" 

"Seattle, Washington, June 2nd, 1904. 
"I do hereby agrée to hold ont and deposit flve thousand dollars ($5,000.00) of 
the frelght money collected from first voyage of S. S. Garonne upon its ar- 
rivai at Nome, Alaska, wlth the Bank of Nome,to the crédit of Seattle Nafl 
Bank for use of Frank Waterhouse & Co., Inc.,' trustée. 

"Charles B. Smith." 

A mortgage of the steamship Garonne was also prepared and signed 
by Smith, as président of the steamship company, containing stipula- 
tions in conformity with the above mémorandum, and upon tiiese sev- 
eral documents this suit is founded. 

The following quotations from the defendant's answer are proxi- 
mately a true statement of the transaction and the controUing circum- 
stances which influenced the parties: 

"That on June 2, 1904, there was a balance due respondent company on said 
purchase prlce from said North Alaska Steamship Company of $37,671.46. 
That sald steamer was loaded with cargo and passengers ready to start on 
her voyage to Nome, Alaska. That the représentative of said North Alaska 
Steamship Company reported to respondent company that there were claims 
unpaid agalnst sald steamer for repairs and supplies amountlng to approxi- 
mately thirteen thousand dollars ($13,000.00). That said North Alaska Steam- 
ship Company had failed to fumish a guarantee bond guaranteelng sald ves- 
sel would be kept free of liens, and they had failed to furnish the collatéral 
security for said deferred payments according to the terms of thelr contract 
and stated to respondent that they were unable to fumish such security ; and 
respondent company had notifled them that said vessel would not be permltted 
to sali under thelr charge untll said contract was eomplied with in full. That 
on or about June 1, 1904, one Oiarles B. Smith, président of said North Alaska 
Steamship Company, arrlved in Seattle from New York expecting to go to 
Nome, Alaska, on said steamer, and one Frank S. Pusey, representing himself 
as the agent of said complalnant, also arrlved in Seattle about the same date. 
That sald Smith represented to respondents that his company was prepared to 
pay ofC ail of the claims agalnst said vessel incurred by repairs and supplies 
as Boom as be could notify the New York office of the amount dœ therefor, 
and that they were prepared to pay the balance due reqtondent company on 
i3M purchase price within the next 20 days, and In rlew of sald représenta- 
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tlons, nnû relylng tbereon, tiils respondent company consented to pennlt said 
steamer to make said voyage in charge of eald North Alaska Steamshlp Com- 
pany; That said Smith and said Pusey agreed that said North Alaska Steam- 
shlp Company wâs Indebted to said complalnant, In the sum of ten thousand 
dollars ($10,000.00), and said Smith, on behalf of hls said company, offered to 
take a biU of sale to said steamer and to exécute a mortgage thereon for the 
balance due respondent company, payable in twenty (20) and forty (40) days 
from that date, and to glre a second mortgage to said complalnant to secure 
the ten tliousand dollars ($10,000.00) due hlm payable in sixty (60) days from 
that date; said bill of sale and mortgages to be exeeuted by said company 
as soon as the money wàs received by respondent company wlth whlch to 
pay the daims for labor and supplies agalnst said steamer. That said Smith 
also agreed wlth said Pusey to assign to hlm, and on behalf of said North 
Alaska Steamshlp (Dompany did assign to said Pusey, certain freight due on 
cargo then belng shipped by said steamer to Nome, whlch was payable on de- 
llvery of thé cargo at Nome, ttnd said Pusey appointed said Smith as agent 
to collect said frelghts and remit them to the Seattle National Bank for the 
crédit of said complalnant. That as a matter of convenience It was agreed 
between the said Pusey and the said respondent company that one mortgage 
would be taken on said vessel securlng both claims due said respondent com- 
pany and due said complalnant; said mortgage provldlng for priority in 
favor of the debt due respondent company. That said Pusey stated to re- 
spondents that he did not wish to rémain In Seattle for the length of time 
necessary to get said mortgage exeeuted by said North Alaska Steamshlp Com- 
pany, and reqùested respondent company to act for hlm in recelvlng sucb 
money as might be remltted by said Smith to said Seattle National Bank for 
the crédit of complalnant, and In the acceptance and recording of said mort- 
gage; and the respondent company as a matter of accommodation to said 
Pusey, consented to do so, and the mémorandum set forth in the slxtb para- 
graph of said bill of complalht was exeeuted to évidence said arrangement 

"Respondent further shows that it was agreed that the note to said com- 
plalnant should be exeeuted by said North Alaska Steamshlp Company pay- 
able to thls respondent company as trustée for said complalnant In order that 
the same mlght be deposlted in the Seattle National Bank, and any remittances 
received by said bank from said SmIth could be credited thereon. * • • 

"Respondent states that in thé transactions and conversations with said 
Pusey leading up to said final arrangement the said Pusey was distinctly in- 
formed of the rights of thls respondent and the conditions as they exlsted at 
that time between it and aald North Alaska Steamshlp Company. • • • 
Respondents state that said North Alaska Steamshlp Company was a New 
York corporation, and had its main oflBce and corporate seal In the state of 
New York, and that ail of ItS offlcers except the said Charles B. Smith, vvho 
was président, were then in New York. That respondent company caused to 
be prepared a bill of sale of said steamer from respondent company to said 
North Alaska Steamshlp Company, and also caused to be prepared a mortgage 
from said North Alaska Steamshlp Company to respondent company upon said 
steamer with appropriate conditions and provisions to secure the debt due 
thls respondent company, and also that due complalnant In accordance wlth 
the terms agreed on. That said mortgage was submitted to said Pusey and 
declared by hlm to be satisfactory Ih form. That thereupon respondent com- 
pany procured said Charles B. Smith, président of said North Alaska Steam- 
shlp Company, to sign said mortgage for and on behalf of said company, and 
also to exécute the notes upon behalf of said company. • • • That ao- 
eordingly thls respondent company on June 3, 1904, inclosed said bill of sale 
and said mortgage to the Chase National Bank of New York with directions 
to said bank to deliver said blll of sale to said North Alaska Steamshlp Com- 
pany upon the proper exécution of said molftgage by that company, and on 
the same day respondent company notlfléd Ji B. Leake, the Secretary of said 
company, and also the Occidental Security Company, the flnancial agent of 
said company In New York, of the forwardlng of said papers and reqùested 
prompt exécution thereof . That said North xklaska Steamshlp COmpany falled 
and refused toexecute said mortgage and refused to pay the Claims Incurred 
by It agalnst >8ald steamshlp company for repairs and supplies. • • ♦ Re- 
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si>ondents state In answer to tbe allégations contaln«d In the ninth paragraph 
of said bill of complalnt tbat said steamshlp Garonne on June 2, 1901, was in 
flrst-class condition, and respondent believes tbat sbe was tborougbly Eea- 
wortby, and tbey state that tbe overbauling and repairs made tbereon by 
said North Alaska Steamshlp Company were chargea and done on the crédit 
of thls steamer." 

The North Alaska Steamship Company having failed to meet its 
obligations for repairs, etc., the défendant corporation, disregarding 
the arrangement made at Seattle with the complainant's représentative, 
served a written notice upon the officers of the North Alaska Steamship 
Company in New York, which reads as foUows : 

"New îork, July 8th, 1904. 

"North Alaska Steamship Company — Gentlemen: By the terms of our con- 
dltlonal contract of sale ôf the steamship Garonne to you It was provided that 
deferred payments should be evidenced by notes of your company and se- 
cured by a flrst mortgage on the steamer and by such addltional collatéral 
security as should be satisfactory to us. It was also further provided that 
your Company should glre us a giiaranty company's bond, protectlng us and 
the steamer from any lien or daims for supplies or repairs that might be in- 
curred by you at any time before the payment of our debt in full. It was 
also provided in said agreement that thèse securities and bonds were to be 
fumished to us on or before the lOth day of March, 1904. None of thèse con- 
ditions bave been complied with by you. There is now a balance due us of 
$37,641.00, with interest slnce June 2, 1904, and there are claims and demanda 
outstandlng against the steamer, incurred by you in the purchase of supplies 
and materlal and for repairs, amounting to something over $30,000.00, whlch 
are unpaid and for which the holders claim a lien against the steamer. We 
now notlfy you tliat unless you are prepared to and wiU at once complète the 
performance of your contract by accepting title to tbe steamer, executing a 
mortgage and notes for the deferred payments, fumlsh tbe bond from the 
guaranty company, indemnifying us against any claims against the steam- 
er, and fumlsh the addltional collatéral security for preferred payments due 
us, that security to be to our satisfaction, we will exercise the right reserved to 
us under the contract of cancellng your option of purcbaslng the said steamer 
and déclare a forfeiture of any rlghts you would otherwise hâve in said con- 
tract, and also will retaln the payments heretofore made to us thereon. We 
are now and bave been since the tenth day of March, last, ready and pre- 
pared to exécute a bill of sale to you of the steamer upon your compliance 
with the tenus of said contract, but we are not wllllng to allow the matter 
to stand open in its présent shape, and we require that you either perfonn the 
contract or submit to a forfaiture of your rlghts under it at once. 

"Yours truly, Frank Waterhouse & Oo." 

The response was a notice that said steamship company was unable 
to comply with the terms of said demand, and that it abandoned the con- 
tract to purchase the steamship, and thereupon the président of the de- 
fendant corporation entered into the following written contract with 
Wm. F. King, who had been a financial hacker of the steamship com- 
pany: 

"Mémorandum of Agreement made thls Oth day of July, 1904, between Wm. 
F. King, of New Tork City, Party of the First Part, and Frank Water- 
house, of Seattle, Washington, Party of the Second Part. 

"For and in considération of the mutual covenants and agreementa here- 
Inafter expressed the said parties mutually agrée as follows: 

"First. The said Wm. F. King acting for both parties, will at once organlze 
a corporation under the laws of the state of New York, to be known as the 
Merchants' and Mlners' Steamship Company of New Tork, with a capital 
stock of one hundred thousand dollars ($100,000.00), such corporation to hâve 
ail the powers usual and common to transportation companies. The board of 
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dlrectors shàU be composed of flve members and the board forthe flrst year 
shall conslst Of the followlng i)érsohà : William F. KIng, Wm. E. Corwlne and 
S; Crtâl^ Mead, of the clty of New ïork, and Frank Waterhouse and W. H. 
Bogie, of the. clty of Seattle. For tbe flrst yeàr the président shall be Franfc 
;W«terhdBsej the Tîce président W. H. Bogie and the secretary S. C Mead. 
The sald Wm. F. Klng Is to reeelve fifty thousand dollars par value of the 
capital stock and the sald Frank Waterhouse Is io reeelve the other fifty 
ttioiisaâd dollars par Value of the capital stock. 

''Seeona. tjpon the formation of sald corporation, sald Waterhouse wIU 
hâve FraiM? Waterhouse & Co., Inc., exécute a blll of sale conv^lng to gald 
new çoiflpany the steamshlp Garonne with her equlpment, supplies and ma- 
terial dni Doard and aiso tum Into thé treasury of sald company, the cash In the 
hands of Frank Waterhouse & Co., Inc., received from the last voyage of the 
Garonne. 

"Thlrd. The sald Wm. F, Klng wlll advance to sald new company the sum 
of thlrty thousand dollars ($30,000.00), In cash, to be applled In the payment 
and discharge of the daims now existlng against the steamshlp for supplies, 
materlaly repalrs, etc., sald money to be deposlted by sald Klng In the Chase 
National Bank, New York,, to the crédit of Ftank Waterhouse, flfteen thousand 
dollars ($15,000.00) thereof, on or before July 16th, 1904, and the remalnlng 
flfteen thousand dollars ($15,000.00) on or before July 23d, 1904. 

"Fourtb. Said new company shall exécute a mortgage securlng to sald Wm. 
F. Klng the sald sum of thlrty thousand dollars ($30,000.00) and to sald 
Frank Waterhouse & Go., Inc., the sum of thlrty-seven thousand dollars, wlth 
Interest on sald amounts from July 15th, 1904. Sald mortgage to contaln the 
usual covenants and agreements contalned In such Instruments, but to pro- 
vide speelflcaly against any Personal Uabillty or stock llablllty of elther of 
the parties hereto for any part of the Indebtedness expressed In sald mort- 
gage. Sald indebtedness to be represented by notes glven by sald mortgagor 
company to sald respective parties as above, and each of the notes to be of 
equal ranfe, under the mortgage, and to be payable at such tlme or tlmes aa 
said parties hereto may hereafter agrée, and to bear interest at tbe rate of 6 
per cent, per annum. 

"Fifth. Sald Waterhouse shall advance to sald new company such amount 
as may be needed for the opération of the steamer durlng the présent season. 

"Execnted In dupllcate the date above named. 

"Wm. F. Klng. 
"Frank Waterhouse." 

The scheme outlined in this agreement was subsequeritly carried 
through to completion, and on the same day. that said agreement was 
entered into the défendant executed a release to the North Alaska 
Steamship, Company forever discharging it "of ail and from ail, and 
ail manner of action and actions, cause and causes of actions, suits, 
debts, dues, suffis of money, accounts, reckonings, bonds, bills, special- 
ties, covenants, contracts, controversies, agreements, promrses, vari- 
ahces, trespasses, damages, judgments, expehse, exécutions, claims or 
demands whatsoever in law or in equity, which /against the North 
Alaska Steamship Company, its successors and assigns, ever had, now 
has or which its successors and assigns hereafter can, shall or may hâve 
for, upon or by reason of any matter». cause or thing whatsoever from 
the beginning qi the world to the day of the date of thèse présents." 
A similar release was given to the défendant by the steamship com- 
pany, and the défendant also agreed to relinquish the freight money 
assigned by Smith, the président of the steamship company, to the 
défendant as trustée for the complainaiit. The exchange of releases 
and relinquishment are proved by thetestiraony of Mr. Bogie, given 
in behalf of the défendant, and by a copy of the release executed by 
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the défendant, whîch was introduced in connection with his testimony 
as defendant's "Exhibit Q3." 

Thèse transactions were carried through to completion at the city 
of New York without any notice being given to the complainant. In 
its answer and in the évidence introduced in behalf of the défendant 
there is an attempt to excuse its failure of duty in this regard on the 
ground that its ofïicers did not know the address or whereabouts of 
the complainant. From the testimony of Waterhouse and Bogie it 
appears that the only efforts made to communicate with the complain- 
ant were confined to inquiries directed to persons connected with the 
steamship company, whose interests would not hâve been advanced by 
afïording him a fair opportunity to see to the enforcement of his rights 
in connection with the adjustment made between the two corporations. 
This shows inexcusable négligence on the part of a trustée. The évi- 
dence proves that the complainant is, and has been for many years, a 
man of national réputation, and at the time of the transactions he had 
an office in New York City, which he visited frequently, and when 
absent therefrom he was but a short distance from New York City, 
and was in constant communication with his office. I hâve no doubt 
that any 10-year old boy of ordinary intelligence, if dispatched with 
a message, could hâve readily delivered it to the complainant in per- 
son, and that Mr. Frank Waterhouse, if he had made a bona fide ef- 
fort to do so, could hâve communicated with the complainant by mail, 
telegraph, or téléphone, or personally. 

It is the contention of the complainant that the steamship Garonne 
in the year 1904 was of sufficient value to constitute ample security 
for the entire indebtedness of the North Alaska Steamship Company, 
including the unpaid purchase money, the debts contracted for re- 
pairs, improvements and suppUes, and the debt due to him, and that 
the disposition made of the ship without coUecting said debt consti- 
tutes a breach of trust rendering the défendant corporation liable to 
him for the entire amount of said debt. The défense, appears to rest 
upon a theory that the North Alaska Steamship Company acquired no 
interest in the ship other than an option to purchase, and that the de- 
fendant corporation incurred no liability to the complainant except to 
hand over any àmount of money which might be voluntarily paid by 
the steamship company under the contract of June 2, 1904. In this 
it is assumed that the steamship company was not a party to that con- 
tract and was not obligated to mortgage the steamship to secure the 
money due to the complainant. I hold, however, that the mortgage 
which was signed by the président of the steamship company, the 
promissory noté for $10,000, given to the défendant as trustée for the 
complainant, the assignment of freight money, and the contract signed 
by the défendant and Pusey as agent for the complainant, constitute 
one contract, binding upon ail three of the parties. The documentary 
évidence in the case proves that notice of the transaction was promptly 
sent to the secretary of the steamship company in New York, and that 
Smith's authority as président of the company was not disputed. The 
évidence also proves that there was more than a mère executory con- 
tract to sell the steamship to the North Alaska Steamship Company, 
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because the sale was consummated by complète manual delivery of the 
ship to the purchaser, and she was permitted to leave the port of Seattle 
under the control of the purchaser in considération of said contract, and 
that she earned money for the purchaser. Therefore the défendant 
held the légal title subject to the trust created by said contract, and, 
except as against other creditors and bona fide purchasers, the ship 
was effectually and legally hypothecated for the complainant's debt. 

The évidence proves that the Garonne was surrendered to the de- 
fendant in good condition, and that she was then worth more than the 
amount of the complainant's debt over and above ail other claims 
against her, The défendant was then in the same situation, practical- 
ly, that it would hâve been if the mortgage had been executed and 
foreclosed and the ship sold to the défendant for the amount of the 
debts secured by the mortgage, and the manner in which she was dis- 
posed of by the défendant without notice to the complainant was in- 
compatible with the good faith to which the défendant, as trustée for 
the complainant, became pledged by its agreement with Pusey. The 
évidence aiso proves that the release given by the défendant whîle it 
was the holder of the $10,000 note included the debt evidenced by that 
note, and discharged the North Alaska Steamship Company from its 
indebtedness to the complainant, to the extent of the power of a trus- 
tée, imder the circumstances, and by discharg^ng the steamship Com- 
pany in that manner and disposing of the security without the com- 
plainant's consent the défendant, by the principles of equity, must be 
held to hâve assumed an obligation to pay the note. 

In the argument in behalf of the défendant, it was contended that 
the North Alaska Steamship Company shbuld hâve been joined as a 
necessary party to the suit, and that because of a defect of parties the 
court cannot render a decree, other than a decree of dismissal. If it 
were true that the steamship company is a necessary party, the court 
would be obligated to dismiss the suit, notwithstanding the failure of 
the défendant to set forth this ground of objection to the bill of com- 
plaint, by demurrer, plea, or answer. The défendant, however, by the 
introduction of the release in évidence, has provedaffirmatively that 
the steamship company is not a necessary nor a proper party. It has 
no interest to be affected by the litigation, because the i-elease is an es- 
toppel against any réclamation by the défendant against it 

I direct that a decree be entered in favor of the complainant for the 
amount of the principal and interest of the promissory note, and the 
amount specified in the note for.attoraey's fee. 
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UNITED STATES v. LIPSETT, Sherlfl ot Chippewa Connt^. 

Ex parte GILLETTE. 

CDistrlct Court, W. D. Mlchlgan. September 26, 1907.) 

1. Habea^s OoBPtJS— Poweb or Fedebai Courts— Soldier Chabqed with 

Cbime Undkb State Laws, 

Under Rev. St. §§ 752, 753, 761 [U. S. Oomp. St. 1901, pp. 592, 594], a 
court or judge of the United States has power to Issue a wrlt of habeas 
corpus on pétition o( 'the United States for the purpose of an Inqulry into 
the cause of détention of a prisoner held by a state to answer to a crlm- 
Inal charge, where It is alleged by the petitioner that the aet charged as 
a crime was commltted. by the prisoner in the performance of hls duty as 
a soldler of the United States; and It has authorlty to détermine sum- 
marlly as a fact whether or not such allégation is true, and. If foimd to 
be true, to discharge the prisoner on the ground that the state Is wlthout 
Jurlsdlctlon to try hlm for such act 

[Ed. Note. — Jurisdiction of fédéral courts In habeas corpus proceed- 
Inga, see note to In re Huse, 25 C. C. A. 4.] 

2. HOHICIDE — ËXEBCISE OF AtTTHOBITT — ESCAFINO PBISONEB — AOCIDEHTAL 

KnxTMO oï Thibd Peeson. 

A soldler In the service of the United States was plaœd on gnard over 
prisoners and fumlshed with a gnn and ammunitlon. By the manual of 
guard duty, with whlch he was famillar, It was made hls duty If a 
prisoner attempted to escape to command hlm to hait, and if he falled to 
do so, and there was no other possible means to prevent hls escape, to flre 
npon hlm. One of the prisoners started to run away down a public street, 
and the guard pursued, calllng on hlm to hait, to whlch no attention was 
pald. The guard, belng lame, was unable to overtake the prisoner, and 
after reachlng a place where the street was apparently clear flred upon 
hlm, but the bullet went over hls head and struck and killed a young 
woman who was walklng with others In the street upon higher ground 
and was not seen by the guard. He flred agaln at the prisoner, but the 
latter escaped temporarily, There was no clalm that the killing was In- 
tentional, or that the guard acted maliclously or wantonly, or otherwlse 
than In good falth. Helâ, that under such facts the guard In shooting 
was actlng In the supposed performance of hls duty as a soldler, and 
was not subject to arrest and trial for manslaughter by the state. 

Habeas, Corpus. 

H. C. Carbaugh, Judge Advocate U. S. Army, Jno. A. Hull, Judge 
Advocate U. S. Army, and George G. Covell, U. S. Dist. Atty., for the 
United States. 

George B. Holden, Pros. Atty., for respondent 

KNAPPEN, District Judge (orally). Tlie substantial facts are 
thèse: On or about July 22, 1907, Cyrus Gillette, a private soldier in 
the military service of the United States, and stationed at Ft. Brady, 
adjacent to Sault Ste. Marie, Mich., was acting under orders of his im- 
médiate superior officer as a military sentry over two military prisoners 
(at least one of whom, Hodsdon, was charged with désertion), who 
were engaged in work near the entrance to Ft. Brady Military Réserva- 
tion. While so employed, the prisoner Hodsdon attempted to escape, 
in such attempt running easterly in a public street. Gillette immedi- 
ately called upon the prisoner to hait, and repeated his call two or 
three times. Hodsdon ignored the demand to hait, and continued his 
156 F.- 5 
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flight at full speed; Gillette foUowing him as rapidly as he could 
(having a lame knee/àrid hàving been recently discharged from the 
hospitÈd), loading his gun as he went with the guard cartridge, in préf- 
érence to the service cartridge, the former having a smaller charge of 
explosive and a différent shaped bullet from the latter, so as not to 
carry the bullet to such a great distance as the service cartridge does. 
.Gillette held his lire some distance, while runnîng, because of some 
children whom he sawjn the street down which he was pursuing the 
escàping prisoner. When froni 30 to 100 feet from the réservation 
limits Gillette fired at Hodsdon, who was from 135 to 200 feet in 
advance of him, still running and trying to escape, The bullet passed 
over Hodsdon's head aiïd acciden^àlly struck and killed Miss Elizabeth 
Cadenhead, who, with friènds, was'returning from a visit to Pt. Brady, 
and was walking along tlje street on which Gillette and Hodsdon were 
running and in the same direction, being at the time of the shooting 
from 375 to 475 feet ahead of Gillette, and thus from 250 to 275 feet 
ahead of Hodsdon. There is no claim that Gillette saw Miss Caden- 
head, or any other ilieihbêr of her party, either before ôr at the time 
of shooting; nor thathç knew of.their présence in the street. The 
ppint where Mîss Cadqihçad stood when the shôt was fired was about 
five feet higher than the spot where Gillette stood; the latter spot being 
about two fëet higher than the place occupied by Hodsdon. 

After the firing, Hodsdon continued his flight, tuming from the 
street on which he was running south about 100 feet, and then south- 
easterly about 130 feet, and hid in a clump of bushes and trees on 
a private résidence lot, where he was found two hours later. After 
he had tumed south Gillette âgain fired at him, but without effect. 
Gillette was fainiliar wiîh tiie manual ôf guard duty issued by the Sec- 
retary of War, which contained the provision : 

"If a prlsonef attempts to eBcape, the sentinel wUI call 'hait' If he fails to 
hait when the sentlnel bas once repeateB bis call, and If there be no other pos- 
sible means tô prevent his èsëape, the sentlnel wlU flre upou him." 

Which manual also contained a syllabus of the décision of the United 
States Circuit Court for the Eastem District of Michigan in the case of 
United States v, Clark, 31 Fed. 710, which contained, among other 
things, this siiaténjent: 

"It seems that the sergeant of the gùard bas a right to shoot a mllltary 
convict if there be no other possible means of preventing his escape." 

Said manual also containing the circular of Colonel Morrill, ad- 
dressed to the Assistant A|d jutant General of the Department of Colum- 
bia, contamijigjjthis statement: • 

"A. sentlneljJs; plaçed as guard over prisoners to prevent thelr escape, and 
for thls purpçaç he, Ip furaished a musket with ammunltion. To prevent es- 
cape Is his iBrst and most important duty, • » • l suppose Ihè law to be 
this: That' a sënttnel shall not use morè force or violence to prevent the es- 
cape of a prlaoner than Is necessaiy to effect that object; but, If the prisoner, 
after being -ordered to hait, tontinues ; his flight, tl^e - sentinel may loaim or 
even kill him, «nd, It is his duty to do so." 

Immediàtely after the shooting, Gillette was tried before a gênerai 
court-inartial, at Ft. Brâdy, Mich., on the charge of manslaughter, in 
violation *ol>thèisixty-second article of war; thè spécification being 
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that he did "unlawfuUy, willfuUy and feloniously kill Miss Elizabeth 
Cadenhead, with a United States magazine rifle, loaded with powder 
and bail." He pleaded not guilty, and was acquitted; the findings 
and acquittai being approved by tiie proper officers in liiese words: 

"In the foregoing case of Prlvate Cyrua Gillette, Company M, Seventh 
Infantry, the évidence o( record clearly shows that the accused. In compllauce 
With his orders, pursued and shot at an escaping prlsoner. There is nothing 
that shows that the accused had any cause to believe that the unfortunate v 
accident that took place was liable to occur from hls obeying the provisions of 
the guard manual, and as the shot was flred wlthout elther malice or reck- 
lessness on his part, in the évident belief that he was only discharging his 
duty to the United Statés govemment, the ândings and acquittai are ap- 
proved." 

Gillette was accordingly restored to duty. He was afterwards ar- 
rested on a warrant issued by a state magistrate of Chippewa county, 
Mich., charging him with manslaughter in killing Miss Cadenhead. , 
He waived examination and was held to trial before the circuit court 
of Chippewa county, being, pending trial, committed to jail in default of 
bail. The application for writ of habeas corpus was made by the Unit- 
ed States through its district attomey, under the authority of the At- 
tomey General of the United States, uppn the ground that the state 
court has no jurisdiction to try Gillette for the oflfense charged, be- 
cause the act alleged to constitute the offense was donc by Gillette in 
the performance of his duty under the laws and authority of the United 
States ; it being also contended on behalf of the government that the 
acquittai of Gillette by the court-martial is a bar to further prosecu- 
tion in thè state courts. The prisoner was produced in court in obédi- 
ence to the writ, and hearing was had upon a stipulation of facts ; no 
conflict of testimony being thus prescnted. No claim is made on the 
part of the state authorities that Gillette had any malice or ill will 
towards either Hodsdon or Miss Cadenhead, or that the homicide was 
other than accidentai ; and there is nothing in the évidence presented 
on the hearing reasonably tending to show, nor is it asserted, that 
Gillette, in firing the shot, did not act in good faith and in the supposed 
performance of his duty. 

The défense to the writ, urged on behalf of the state authorities, is 
that upon the record there exists a question of fact whether there was 
any other possible means of preventing the escape of the fugitive than 
by firing, and whether Gillette exercised due care, under the drcum- 
stances disclosed by the record, in firing ; the street being unobstructed, 
and it thus having been possible to discover that Miss Cadenhead and 
her companions were in the line of fire, and it being contended that, if 
it should be found that Gillette acted without the exercise of due care, 
his act became unlawful, and the homicide would be manslaughter, and 
that the state has the right to hâve the questions of fact referred to 
tried by a jury in the state court. 

As to the effect of the former jeopardy : Whatever may hâve beep 
the status of the authorities before the décision in the case of Grafton 
v. United States, 206 U. S. 333, 27 Sup. Ct. 749, 51 L. Ed. 1084, that 
décision leaves open the question of the efïect of a trial and acquittai 
by a United States court-martial upon the right of trial in a state court 
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for the sarae act charged as constituting an offense of the same kînd 
and name. There hâve been two décisions in the District Courts to 
the effect that such acquittai by court-martial is net a bar, viz.. In re 
Clark (C. C.) 31 Fed. 710, and In re Fair (C. C.) 100 Fed. 149, both of 
which cases were decided previous to the récent décision of the Su- 
prême Court in Grafton v. United States. I do not find it necessary 
to pass upon the question of former jeopardy, because, in my judgment, 
this case can be disposed of upon other grounds. 

The jurisdiction of the district judge to act in this matter is undoubt- 
cd. Sections 753 and 753 of the Revised Statutes [U. S. Comp. St. 
1901, p. 592] expressly give the judges of the Circuit and District 
Courts power to grant writs of habeas corpus for the purpose of in- 
quiring into the cause of restraint of liberty when a prisoner is in cus- 
tody for an act donc in pursuance of a law of the United States. This 
statute has been enforced in a vàriety of cases, and there is no ques- 
tion of the power of a fédéral judge under it to inquire whether an act 
of the nature of that hère involved was donc in the performance of a 
duty arising under a law of the United States ; nor is there any ques- 
tion that such act, if donc in the performance of duty as a soldier in 
the military service of the United States, was done in pursuance of a 
law of the United States, and so nôt within the jurisdiction of a state 
court to try. 

In Re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55, the 
petitioner, a deputy mai-shal assigned to protect Justice Field against 
apprehended violence, killed a man claimed to be attempting a deadly 
assault upon the justice. He was arrested by the Califomia state au- 
thorities, and sued out a writ of habeas corpus upon the proposition 
that in killing Justice Field's assailant he was in the discharge of his 
duty as an officer of the United States, and therefore not guilty of mur- 
der; that he was thus held in custody by the state authorities for an 
act done in pursuance of a law of the United States, and was entitled 
to his discharge, which was granted. The décision contains a citation 
of cases amply sustaining the authority of the court. 

In Re Waite (D. C.) 81 Fed. 359, s. c. 88 Fed. 103, 31 C. C. A..403, 
a United States pension examiner had been arrested under a statute 
of lowa, charged with maliciously threatening to accuse a person of a 
crime in order to compêl him to do an act against his will. The act 
which was alleged to cOnstitute an offense was claimed by the prisoner 
to hâve been done while in the discharge of his duty as such examiner, 
in pursuance of a law of the United States, and relief was granted upon 
the ground that the state court had no jurisdiotion tô try the respondent. 

In Re Lewis (D. C.) 83 Fed. 159, spécial employés of the Treasury 
Department were arrested under the laws of Washington for alleged 
robbery, The act was claimed by the prisoner to hâve been done while 
in the discharge of his duty in the service of the United States. It was, 
of course, claimed in each of the cases referred to that no crime had 
been in fact committed, and that the act alleged to constitute a crime 
was in fact lawful. 

In Re Fair (C. C.) 100 Fed. 149, a guard in the military service of 
the United States, at Ft. Crook, Neb., was arrested by the civil authori- 
ties of that state on a charge of murder, alleged to hâve been commilf 
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ted in the killing of a soldier while attempting to escape. It was held 
that he was acting under the authority of the United States, and that 
the State authorities had therefore no jurisdiction to try him. In each 
of the cases cited discharge was granted on habeas corpus. 

Attention is called to the language used in Re Waite (D. C.) 81 Fed., 
at page 365, as fairly illustrative of the current of authorities, which 
seems, indeed, to be uninterrupted. It is there said: 

"AU thèse cases hold clearly, however, that when It Is made to appear that 
an ofiScer ot the United States, or one acting nnder the authority of a law of 
the United States, Is sought to be held In a state court for punlshment under 
provisions of a statute, for an act done while In the performance of a duty he 
owed to the United States, the fédéral courts, elther by removal, where the 
statute provides for that mode, or by wrlt of habeas corpus, must assume 
Jurisdiction over the matter, and prevent further action In the state court, and 
the prlnciple underlylng the case is that the state bas no Jurisdiction over a 
person when he is acting under the authority of the United States." 

It may be urged that the prisoner has a remedy by way of review by 
the Suprême Court of the United States, in case of his conviction in 
the state court, and so should not be given the remedy by habeas cor- 
pus. In Re Waite, supra, the Circuit Court of Appeals thus replied to 
this proposition (88 Fed., at page 107, 31 C. C. A. 403) : 

"Thls contention we thlnk Is wlthout merit. While It is true that the relief 
prayed for by the petitioner could bave been obtained In the usual way, by 
a writ of error, yet, In our judgment, the case at bar does not belong to the 
class of cases in which a person in custody under the warrant of a state court 
should be compelled to seek relief by appeal or writ of error rather than by 
a writ of habeas corpus. * » * The arrest of fédéral ofilcers or other 
persons for acts lawfuUy done In discharge of their dutles under fédéral laws 
Impairs to a certain extent the authority and efticiency of the gênerai govem- 
ment ; and for that reason no court, so far as we are aware, has ever hesitat- 
ed In that class ot cases to discharge a petitioner from custody by writ of 
habeas corpus, when It appeared on a hearing of the case that the petitioner 
was entitled to be released from Imprisonment" 

So while a fédéral court or judge will not, in a habeas corpus pro-' 
ceeding, examine the évidence for the purpose of determining whether 
the prisoner should be found guilty or innocent, yet it is the duty of 
such court or judge to examine the évidence for the purpose of deter- 
mining whether the act alleged to be criminal was done in the perform- 
ance of duty in the service of the United States. 

Attention is particularly called to the language used in the décision 
in the Lewis Case, 83 Fed., at page 160 : 

"It is true that this court could never adjudicate that question (respondents* 
guilt) flnally, so as to convict and punish thèse men for robbery if they were 
robbers; but In a proceeding of this kind it Is absolutely necessary for the 
court to conslder the question so far as to détermine whether the offlcers act- 
ed wantonly and with criminal intent, or whether, in so far as their acts may 
be regarded as wrongful, they were mère errors of judgment. Take, for in- 
stance, the Neagle Case, 135 U. S. 1, 10 Sup. CX 658, 34 L. Ed. 55. It is not to 
be conceived that, if Neagle had actually eommitted a murder, the fédéral 
court would hâve shielded him from punlshment. Suppose that Judge Terry 
had made no assault upon Judge Field, and there were no such appearances 
as to give reasonable ground to a person in the situation that Keagle was In 
to suppose that it was necessary to use a deadly weapon in défense of Judge 
Field, and that while acting as a protector for -Judge Field, in accordance 
with instructions from the Attomey General of the United Statea, he had 
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wantonly shot and killed Judge Terry, or some other man, so that hls act 
would hâve beea actual murder. Certalnly Judge Sawyer and the Suprema 
Court of the United States would net hâve justlfled the use of the wrlt of 
habeas corpus to shteld hlm from punlshmeut" 

Language of similar puqjort is found in several of the cases to which 
I hâve called attention. This does not mean that a soldier is immune 
from punishment under state laws from the mère fact that he is in the 
service of the United States. The distinction is well expressed in Re 
Waite (D. C.) 81 Fed., at page 363, where the court, after holding that 
the State court had no jurisdiction to try a fédéral officer for an act 
doije in the discharge of his duty, said: 

"By thls It is not meant to assert that because a person is an oflBcer or 
agent of the fédéral govemment he Is thereby excepted ont from the Juris- 
diction of the state or the blnding force of its laws. The mère fact that 
when the acts done by hlm were done he was an officer of the United States, 
charged with certain duties to that govemment, wlll not afford hlm Immunlty 
from prosecutlon under the laws of the state. Nor wlll the mère fact that he 
clalms that the acts done were wlthln the Une of his ofllclal duty afford 
hlm protection. If the acts are such as to show that the clalmed Immunlty 
is a mère subterfuge, and that under no falr considération of hls officiai duty 
could he haVe assumed that he was acting In hls officiai capaeity when the 
acts complalned of were done by hlm." 

The fédéral statute confers express power upon a fédéral judge in 
habeas corpus proceedings of this nature to pass upon questions of fact. 
Rev. St. § 761 [U. S. Comp. St. 1901, p. 594], provides: 

"The court, or Justice, or Judge shall proceed in a summary way to déter- 
mine the facts of the case, by hearlng the testlmony and arguments, and 
thereupon to dispose of the matter as law and Justice require." 

In the Neagle, Lewis, Waite, and Fair Cases inquiry was had upon 
the question of fact involved. 

As to the suggestion that a Jury trial is necessary: Attention has 
aiready been called to the fact that in each of the cases referred to an 
inquiry has been entered upon by the court or judge hearing the habeas 
'corpus matter, and that the questions of fact were actually decided by 
the court or judge. Perhaps the most conspicuous case was that of 
Neagle, in which there were tried out vexed questions of fact as to 
whether the United States marshal was justified in killing Judge Ter- 
ry, the assailant of Justice Field. In that case, where the question 
was raised before the United States Suprême Court on appeal from 
the décision of the judge who heard the case below, it was said by the 
Suprême Court (In re Neagle, 135 U. S., at page 75, 10 Sup. Ct. 672, 
34 L. Ed. 55) : 

"To the objection made in the argument that the prlsoner is dlscharged by 
this wrlt from the power of the state court to try hlm for the whole offense, 
the reply is that if the prlsoner Is held in the state court to answer for an 
act whleh he Is authorlzed to do by a law of the United States, which it was 
hls duty to do as marshal of the United States, and if in doing that act 
he did no more than was proper and necessary for hlm to do, he cannot be 
guilty of a crime under the laws of the state of Califomla. • • * The 
Circuit Court of the United States was as compétent to ascertaln thèse facts 
as any other tribunal, and it was not at ail necessary that a Jury should be 
impaneled to render a verdict on them." 

Thèse cases are not in. conflict with the case of Drury v. Lewis, 200 
U, S., at page 1, 26 Sup. Ct. 229, 50 L. Ed. 343, from the fact that in 



UNITED STATES T. LIPSETT. 71 

the case hère presented there is no conflict of testimony as to whether 
or net the act complained of was wanton. 

Coming to the (juestion of whether the prîsoner was in fact acting, 
in fîring the shot, m the supposed performance of his duty: It is well 
settled that if a homicide be committed by a military guard without 
maUce, and in the performance of his supposed duty as a soldier, such 
homicide Js excusable, unless the order or authority relied upon was 
such that a man of ordinary sensé and understanding would know that 
it was illégal. This proposition is affirmed in Re Clark, supra, and 
in Re Pair, supra. As pointed out in Re Clark, it is the duty of the 
guard pursuing a déserter to call "hait," and to repeat the call, and if 
there is no other reasonable means to prevent escape to shoot. A 
guard failing to do so would be guilty of a most serious miUtary of- 
fense, and liable to severe punishment therefor. The manual of guard 
diity, with which the prisoner was familiar, contains an express ruling 
of the military authorities that if a prisoner, after being ordered to 
hait, continues his fîight, it is the duty of the guard to shoot, even 
maiming or killing. By référence to that ruling it is not intended to 
hold that it was the duty of the guard to shoot in any event, without 
exercising his discrétion as to whether it was really necessary to do so 
in order to prevent escape. It should go without saying that the order 
and rulings contained in the guard manual were properly relied upon 
by the guard, because such order and rulings were not in fact illégal, 
but, on'the contrary, were légal. If, therefore, the guard, in shooting 
as he did, was acting in the supposed exercise of his duty, without mal- 
ice or criminal intent — and as already said, there is no claim of such — ■ 
he is not liable to prosecution in the state court f rom the fact that f rom 
misinformation or lack of good judgment he transcended his authori- 
ty, even though he might be liable to a civil action at the suit of the 
injured party. This proposition is sustained by the décisions in the 
cases of Fair, Lewis, and Waite, above cited. 

Does it satisfactorily appear that it seemed to respondent reasonably 
necessary to shoot at the prisoner so attempting to escape? It is my 
duty, sitting as a judge in this proceeding, to détermine this fact. If 
a reasonable question existed, under a conflict of testimony, whether the 
guard was acting wantonly, rather than in the supposed performance 
of his duty, or otherwise stated, whether it was believed by him at the 
time to be reasonably necessary to shoot, I should perhaps exercise the 
discrétion which rests in me in favor of submitting the question to a 
jury in the state court; but there is no conflict of testimony, and the 
suggestion that différent minds might draw différent inferences from 
undisputed facts furnishes no reason why I should abdicate my rc- 
sponsibility to décide in thi's proceeding whether the guard, in shooting 
at the fleeing déserter, acted in the supposed discharge of his duty. 
That he did so act is clear. There is no room for reasonable inference 
to the contrary. It is conceded that he acted without malice or ill will. 
His good faith is not impugned. That he was not criminally reckless 
of the resuit of the shooting is shown by his holding his fire until those 
seen by him in the line of fire werg out of the way. The fact that in 
the excitement of pursuit, with his attention upon the fugitive, then 
on lower ground, he failed to see the pedestrians 400 feet ahead, and 
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on higher ground, does not, under the agreed facts, show recklessness. 
That it seemed to the guard reasonably necessary to shoot is clear. 
The guard was lame and lately discharged from the hospital; the 
déserter was apparently gaining upon him, disregarding the order to 
àalt, determined to escape, and continuing to flee even after the shot 
in question and still another shot was fired, and actually evading dis- 
covery for two hours longer, Even though it might hâve been more 
prudent for the guard to hâve exercised still greater care in the préven- 
tion of this déplorable accident, such fact would not convert this ac- 
cident into a crime, for he was not engaged in an unlawful act. A 
homicide by misadventure, under such circumstances, is not criminal. 
United States v. Meagher (C. C.) 37 Fed. 875. The case presented is, 
to my mind, such that if I were sitting with a jury on a trial of the 
case I should deem it my duty to instruct the jury to acquit the re- 
spondent. 

That the United States may protect itself by bringing this proceed- 
ing through its judicial department is established by authority. It is 
only necessary to cite the matter of Fair, before referred to. Indeed, 
in view of the breadth of the statute, it should scarcely be necessary to 
cite authorities upon that proposition. In my opinion, the state au- 
thorities hâve acted prudently in bringing the matter to the attention 
of the civil tribunals, and thus affording this opportunity for a judicial 
détermination of the prisoner's liability to prosecution. 

Finding, as I do, upon this question of fact, that in firing the* shot in 
question fiie prisoner was acting in the discharge of his duty as a sol- 
dier in the military service of the United States, and that accordingly 
the State authorities hâve no jurisdiction to try him for the homicide 
in question, it becomes my duty to order his release. 

It is accordingly ordered that he be released from confinement, and 
that he be restored to the military service of the United States, accord- 
ing to the terms of his enlistment. 



A. R. BARNES & CO. et al. v. BERRT et al. 

(Circuit Court, S. D. Ohlo, W. D. October 21, 1907.) 

No. 6,295. 

L CoTJETS— Fkdebai, Ootjetb-Jtjeisdiotioh— Diverse Citizknship. 

Wbere a blll for an Injuuction In the fédéral court was snstainable 
only on the ground of diverse cltlzenshlp, and it falled to show that ail 
the parties on one slde of the controversy were entitled because of di- 
verse citizenship to sue ail the parties on thé other side, it did not présent 
a case of fédéral Jurisdiction. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 13, Courts, S 855.] 

2. SAMB— DlSPBNSABLE PABTIBS— DiSMISSAL. 

Where a bill malntainable in the fédéral court only because of diverse 
citizenship did not show that ali the parties on one side of the controvergy 
were entitled by diverse citizenship to sue ail the parties on the other 
side, but could be made sustalna^le if certain défendants of the same 
citizenship as some of the complaïuants were dismissed, and It did not 
appear that they were necessary parties, th^ not havlng entered thelr 



A. E. BAENES A OO. V. BERET. 



73 



appearance, the court was authorized by equlty rule 47 to dlsmiss the 
case as to them. 

IWL. Note.— For cases In point, see Cent Dlg. vol. 13, Cîourts, S 863.1 

8. Paeties— Representatiom. 

Where a voluntary association of business concerna engagea la prlnt- 
Ing, known as the "Typothetœ," executed a contract with the représenta- 
tives of the International Printlng Pressmen and Assistants' Union, also 
a voluntary association, a suit to enforce such contract might be main- 
talned, as provided by equity rule 48, by a few of the members of the 
Typothetœ In behalf of ail the others against the executive offlcers of the 
union, or such members as fairly represented its Interests. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 37, Parties, fi 12, 30.] 

4. MONOPOLIES— IiABOE CONDITIONS— "OLOSED SHOP." 

A demand by laborers for a "closed shop," or that no person, not a 
member of thelr union, should be employed thereln, was contrary to pub- 
lie policy. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 35, Monopolles, S 10.] 

5. Injunction— Stbikes. 

Where the service of members of a trade union was neither spécial, ex- 
traordlnary, nor unique, in the sensé that it could not otherwise be sup- 
plled, and that its loss would cause irréparable Injury, an injunction 
could not be granted to restrain the Individual laborers from striliing. 

[Ed. Note.— For cases in point, see Cent. Dig. voL 27, Injunction, {§ 
117, 118.] 

6. Same— CoNTEACT WITH Tbade Uniows— Enfoeoement. 

The offlcers of the International Printlng Pressmen and Assistants' 
Union, desiring to obtaln a closed shop and an eight-hour day, presented to 
the Typothetse of America, a voluntary association of employlng printers, 
a contract to this effect, which was rejected, and on January 8, 1907, a 
contract between the parties waS ratifled, which was a mère renewal of a 
previous contract and did not provide for a closed shop, but declared 
that wlthin a reasonable time, to wlt, after January 1, 1909, an eight- 
hour day should be granted. Thls contract, havlng been afflrmed by both 
parties, was carried ont for but a short time, when, owing to a change 
of officers of the union, a demand was made that the contract be modifled 
BO as to provide for an immédiate eight-hour day and a closed shop, 
and to enforce this demand, which was denied, the offlcers incited the- 
members of thelr varions local unions to strike against their employers, 
who were various members of the Typothetse. Held, to justify an in- 
junction restrainlng the officers of the union from demanding a modifi- 
cation of the existing contract, from calllng, instituting, or Inciting strikes; 
because of the refusai of the members of the Typothetse to Inetitute an 
eight-hour day and a closed shop, from arranging for a référendum vote 
of the employés on the subject of instituting strikes, and from paying 
Btrike beneflts. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 27, Injunction, §§ 117, 
118.] 

On Motion for an Injunction. 

Charles B. Wilby, Henry Spalding, and Dudley Taylor, for com- 
plainants. 

Kinkead, Rogers & Ellis, for défendants. 

THOMPSON, District Judge (orally). This suit is brought to pre- 
vent the violation of a contract between two voluntary associations, the 
United Typothetae of America and the International Printing Press- 
men and Assistants' Union of North America. The complainants are 
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tnembers and officers of the Typothetae, suing "in their own behalf and 
as représentatives of and in behalf of ail other members" of the Ty- 
pothetae, a:gainst Berry, the président, William L. Murphy, John G. 
Warrington, and Peter J. Breen, the vice présidents, and Patrick J. 
McMullen, secretary and treasurer of the union, "and ail other officers 
and agents" pf the Union, "and of the local and subordinate branches 
and unions thereof." The members and officers of the Typothetae, 
named, are citizens of-states other than Ohio, and the président and 
the secretary and treasurer of the Union are citizens of Ohio, and the 
vice présidents are citizens of Montana, Missouri, and New York; 
but it is not shown by the bill who the other members, officers, and 
agents of the Union are, or of vs^hat state or states they are citizens. 
It is shôwn, however, that the complainants Théodore L. De Vinne & 
Co., Publishers' Printing Company, I. H. Blanchard & Co., William 
Green, and John Macintyre are citizens of New York, and that the 
complainant the Franklin Hudson Publishing Company is a citizen of 
Missouri. The bill therefore fails to show that ail the parties on one 
side of the controversy hâve a right by diverse citizenship to sue ail 
the parties on the other side, and thereby fails to bring the controversy 
within the jurisdiction of the court. But the complainants now move 
the court to dismiss the défendants Murphy, Warrington, and Green, 
upon the ground that they are not indispensable parties, and that it 
proceed in the cause without them, in conformity with the provisions 
of equity rules 47 and 48, and the question presented is whether thèse 
rules are applicable to this controversy. 

In the opinion of the court thèse rules are applicable. The junsdie- 
tion of the court dépends upon the citizenship of the parties before the 
court, and not of those whom they may represent under rules 47 and 
48. In Great Southern Fireproof Hotél Company v. Jones, 177 U. S. 
449, 20 Sup. Ct. 690, 44 L. Ed. 482, the suit was brought by Benjamin 
F. Jones and George M. Laughlins, Henry A. Laughlins, Jr., and Ben- 
jamin F. Jones, Jr., as "members of a limited partnership association, 
doing business under the firm name and style of Jones & Laughlins, 
Limited, * * * which association is a citizen of the state of Penn- 
sylvania." The citizenship of the members composing the partnership 
was not set forth in the bill. The court held that the partnership could 
not be a citizen, and that, as the citizenship of the partners was not 
shown, dismissed the bill, saying: 

"We therefore adjudge that, as the bill does not make a case arlslng under 
the Constitution and laws of the United States, It was necessary to set ont the 
citizenship of the Indlvidual members of the partnership association of Jones 
& Laughlins, Limited, which brought this suit." 

Hère the suit was not brought by the Typothetae, but by a few of 
the members thereof, on behalf of themselves and the others, and their 
citizenship was set forth in the 'bill. The Typothetae is composed of 
persons, partnerships, and corporations, and the Union of subordinate 
unions, and under rule 48 a few of the members of the Typothetas may 
sue in behalf of ail the others against such members of liie Union as 
may fairly represent its interests. Its interests are fairly represented 
by its executive officers, the président and the secretary and treasurer, 
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and the only remaining question is whether, under rule 47, the three 
vice présidents, as «parties, sliould be dismissed f rom the case. They 
are not within the jurisdiction of the court, they hâve net entered their 
appearance, they are not indispensable parties, and their voluntary ap- 
pearance, if permitted, would oust the jurisdiction of the court, and 
the mdtion, therefore, to dismiss them from the case, will be sustained. 

That brings us to the main question. The real parties in interest are 
the employers and the employés. They are the constituents of the two 
organizations. In their associated capacity they act through officers 
and agents selected by them. The contract in question was made by 
the constituent members of thèse associations, acting through their offi- 
cers and agents. The employers now seek to enforce practically the 
spécifie performance of the contract by enjoining the officers and agents 
of the employés from: (1) Violating the contract by demanding a 
modification thereof whereby the "eight-hour day" and the "closed 
shop" may be institut ed; (é) calling, instituting, or inciting strikes 
or otherwise hindering, interfering with, obstructing, or stopping the 
business of the employers because of their refusai to institute the 
"eight-hour day" and the "closed shop"; (3) arranging for a référen- 
dum vote of employés upon the subject of instituting strikes; (4) 
paying strike benefits. 

The purpose of the contract or agreement is set forth in the first 
paragraph thereof, as follows: 

"For the purpose of establlshlng between the employlng prlnters of the 
United States and their pressmen and feeders unlform shop practlces and 
fair scales of wages, settlement of ail questions arising between them^ and 
the abolition of strikes, sympathetic or otherwise, lockouts and boycotts." 

It is charged in the bill that at a convention of the Union held at 
Pittsburg, in June, 1906, the board of directors of the Union were au- 
thorized and instructed to meet a committee of the Typothetse and se- 
cure a renewal of the contract expiring May 1, 1907, which action of 
the directors should be final without ratification by the Union, and that 
the agreement of January 8, 1907 (Exhibit No. 2) so made by them is 
binding upon the Union and its constituents, without their ratification, 
although ratification thereof by the convention of the Typothetœ was 
necessary to make it effective. On the other hand, Berry, the président 
of the Union, by affidavit, sets forth a copy of the report of the "com- 
mittee on officers' reports," based upon the recommendation by the 
président of the Union, and which was adopted by the convention, in 
which it is stated that : 

"The TOmmittee are pleased to coïncide wlth the recommendatlons of the 
board of directors, Inasmuch as they are of such a nature that the committee 
hâve seen fit to indorse the plan of assessment as formulated by the board, 
and that we recommend that thls convention déclare in favor of the eight- 
hour day immediately after the expiration of the agreement now existing be- 
tween the U. T. A. and the I. P. T. and A. U., provlded it is not within the 
scope of possibllitles of having same arranged amieably and equltably be- 
tween the U. P. A. and I. P. T. and A. U., within a reasonable time after the 
expiration of the agreement now existing between thèse two respective or- 
ganizations." 

If there was a prospect that an arrangement could be made for the 
adoption of the "eight-hour day" within a reasonable time, they would 
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wait; otherwise, if there was no such reasonable prospect, tHen de- 
mand should be made for the immédiate adoption of the "eight-hour 
day." The suggestion is that it was not the understanding of the par- 
ties that the time should be fixed as set forth in the agreement, but that 
a reasonable time was to be agreed upon, and that it was open for fur- 
ther considération ; that is, the suggestion conveyed by what I hâve 
just read, but in that connection I will read from the afïidavit of Mac- 
intyre. iËe says : 

"I iave also examlned The American Pressman' (volume 16, No. 10), Is- 
sued at St Louis, September, 1906, which purports to set forth the officiai pro- 
ceedlngs of the 18th annual convention of the International Prlntlng Press- 
men and Assistants' Union, held at Pittsburgh, Pennsylvanla, June 18-23, 
1906. • • » I hâve also examlned the same publication (volume 17, No. 
10), issued September 20, 1907. • * * Sald Issue of September 20, 1907, 
of sald publication, purports to cover the oflScial proceedings of the 19th an- 
nual convention of the International Prlntlng Pressmen and Assistants' Union 
of North America, held at Brlghton Beach, N., Y., June 17-23, 1907. That on 
page 28 of sald number there Is set out under the heading 'Bxhlblt II' a form 
of agreement purportlng to be an agreement between the sald Union and sald 
Typothetoe, whlch sald agreement contained a provision for an eight-hour 
day beginning July 1, 1908. That at the end of sald Exhlblt II, on page 29 
of sald publication, the following note appears: 'The above agreement was 
gone over carefully by the Typothet» committee, and after considérable dis- 
cussion over Its merlts, as well as the eight-hour day, they flat-footedly re- 
fused to consider It. We then presented the old agreement of the past flve 
years as the only solution of the matter, and after several hours of confér- 
ence It was flnally agreed to and adopted, as foUows, marked as "Bxhibit 
Iir" — ^whlch follows sald note on sald page 29, and hâve compared it with 
complalnants' Bxhlblt No. 2, attached to the bill for Injunctlon, In support of 
whlch blll thls afiadavlt is made, and I flnd that sald agreements are Identlcal ; 
that Is to say, the 'Exhlblt III' Is the same agreement as set forth In com- 
plalnants' Bîxhlblt No. 2, and Is the same agreement referred to In sald note 
In whlch it Is sald that 'It was flnally agreed to and adopted.' That on the 
same page, and referring to the same agreement referred to as complalnants' 
Exhlblt No. 2, the following paragraphs appear: 

'The above agreement is practlcally the old agreement of the past flve years ; 
the changes in It belng in hours after January 1, 1009, with a method of 
formlng a record as to complaints agalnst elther slde should occasion war- 
rant it. 

'As stated In the flrst of thls article, the board of dlrectors had decided 
that they had by vote of the convention full power to renew the agreement. 
Thls goes without question, as the signatures of ail flve members of the board 
are attached to the Newspaper Publlshers* Agreement; Flrst Vice Président 
Murphy refusing to slgn the Typothetœ agreement for reasons of his own 
unknown to the wrlter, until the flnal agreement was drawn up and abont to 
1)6 slgned, although he voted with the board as a unit In their Chicago meet- 
ing In presenting the old agreement to the Typothetse as good enough for 
another flve years. Seelng that the convention made no changes in it other 
tthwn eight hours wUMn a reasonable Urne, he agreed to January 1, 1909, as a 
ireascmable time.' " 

The italics are mine. 

Now, it seems to hâve been a discussion as to what would be a rea- 
sonable time within which the "eight-hour day" should be adopted. 
The Union, of course, sought to hâve it established at once, and the 
Typothetae would not agrée to that. As a resuit of the conférence — 
and it seems to hâve been earnestly urged — they finally agreed upon 
îthe provision that is contained in the contract of January, 1907 (Ex- 
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hibit No. Z to this bill). So far as we are advised, the contract was 
duly made by the two associations, and its validity bas not been ques- 
tioned; but since its exécution Président Higgins, Vice Président 
Gordon, and Secretary and Treasurer Webb bave been succeeded by 
Berry as président, by Breen as vice président, and by McMullen as 
secretary and treasurer, and the new officers and directors hâve de- 
manded that the contract be modified .in the respect already mentioned, 
and, to enforce the demand, bave, as alleged in the bill, incited strikes 
against members of the Typothetse who hâve refused to accède to the 
modifications, and hâve threatened to pursue the same policy against 
ail other members thereof who so refuse., 

The "closed shop" is contrary to public policy, and the demand for 
the immédiate adoption of the "eight-hour day" is violative of the 
contract. Now, this is the situation as I see it. This contract was 
made. The old ofBcers were succeeded by new ones, who were dis- 
satisfied with it. They insisted upon a modification of it which would 
recognize the "closed shop" and adopt at once the "eight-hour day." 
The Typothetse stood upon its contract rights and refused to make this 
concession, refused to change and modify the contract made, and it 
is alleged in the bill that in conséquence thereof strikes hâve been de- 
clared against certain members of the Typothetae in différent parts of 
the country, and that strikes are threatened as against ail members of 
the Typothetae who may refuse to accède or consent to the modifica- 
tion of the contract as demanded. Practically the Union is insisting 
upon a new contract. 

The service of the employés, members of the Union, is neither spé- 
cial, extraordinary, nor unique, in the sensé that it could not other- 
wise be supplied, and that its loss would cause irréparable injury, and 
it is not sought to restrain them f rom quitting the service of their em- 
ployers, but only that their officers, agents, and représentatives be re- 
strained from inciting them to strike, unless the contract be so modi- 
fied as to make provision for the "eight-hour day" and "closed shop," 
and to make it effective at once. It is not a question, therefore, of 
whether the men who work shall be enjoined from striking, but it 
is a question whether the officers, agents, and représentatives of thèse 
men, who represent the organization and control it, shall be permit- 
ted to incite the men to strike, to induce them to strike, and thereby 
repudiate the contract which was made by them through their agents 
at the January convention of 1907. The bill charges that the executive 
officers and directors hâve conspired to force the making of a new 
contract which will embody thèse two demands, and, in the event of 
the refusai of the Typothetse to agrée thereto, then to enforce thèse 
demands by strikes, and that they are using their position, power, and 
authority to control and induce the men to strike. That, in substance, 
is the allégation of the bill. 

The court is not asked to make an order enjoining the men from 
striking, and, if it were asked, would refuse to grant it, because, as 
already stated, no case is made, nor can be made, in which the court 
would compel the men to labor. They cannot be made slaves. They 
cannot be compelled to work, and it is not sought by this bill to compel 



78 ■' 166 FEDERAL EHPORTBH. 

them to work; but ît îs sought to prevent the ofBcers of the organiza-, 
tiôn from using their power àïid influence to induce the men to strike 
in violation of their Coîitract. 

It is plain that thèse officers bave great influence and power with 
the body of men composing this association, and if they exercise it un- 
lawfuUy — exercise it for the pùrpose of repudiating the contract— they 
may be restrained f rôm eitercisirig; such power and influence, although 
thé men themselves cannot be restrained from striking, or from walking 
out, at any time, and refusing to work. In a word, the proposition 
dealt with is this: May the officers of this organization, in violation 
of this contract, induce, influence, incite, or coerce the men into re- 
sorting to a strike to compel a modification of the contract? Shall 
they be permitted to do that ? 

Now, after having carefully read thèse pleadings, the aflidavits, and 
the différent exhibits, it seems to me plain that in January, 1907, a 
contract was completed between thèse two associations, after a con- 
test over thèse very questions that are now raised, and it was believed 
by those representing the Union at that time that the best thing they 
could do would be tb accept the proposition to make the "eight-hour 
day" operative in 1909. They felt compelled to accept that as a rea- 
sônable tme. It was a question as to what would be a reasonable 
time, and from their point of vieW a reasonable time was at once. The 
other side sought to postpone it as long as possible, and finally a com- 
promise was reached fixing 1909 as the time. When the new oflScers 
came in, they were dissatisfied with the action of the old board of 
diréctors and of the officers and with thç convention. They thought 
that those men should hâve made a stronger fight. They felt that 
the Union had not been fairly treated ; that if they had stood out as 
they should hâve dorie they coûld hâve shortened the time. They felt 
aggrieved. Then they made thé demand that this contract, which 
had been made by the ôld board àiid officers, should be modified to 
meet their wishes, or that they would not abide by it. 

I am compelled to dispose of thîs case upon what appears in the bill 
and the accompanying affidavits. There is no answer, and no affi- 
davits on behalf of the défendants, except the ones I hâve read. I am 
now disposing of the application practically upon what is shown 
by this bill. It is shown by the bill that, being advised of this con- 
tract, they advised the men to repudiate it, to demand that the "eight- 
hour day" bé made operative at once, and also the "clôsed shop," and 
to enforce the demand they threatened strikeis, and it is alleged that 
strikes hâve been entered upon in Chicago, and other places throughout 
the country, and that a strike will be instituted against every member of 
thé Typothetae unleSs it consents to this modification of the contract. 

Now, so far as the men are éoncemed, if they take it into their own 
hands, they may walk out, but this court is àsked to stay the hands 
of the officers who mànagé ànd control this organization, who hâve 
power to influence' *to incité, to put on foot thèse strikes, who hâve ail 
the machinéfy in tlieir hands, and Who seek tô' use it to induce and in- 
cite thèse men toviolate a contract that was fairly made. 

I am of the opinion, theréfore, that a case is made requiring that 
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thèse officers, named, be énjoined, in the respects prayed in the bill, 
from exercising their power, their control, and their influence to in- 
duce strikes for that purpose. 



SABRB y. UNITED TEACTION & HLECTTRIC CO. et aU 

(Circuit Court, D. Rhofle Island. September 10, 1907.) 

No. 2,694. 

1. OoHPOBATioNs— Actions bt Stookholder Againbt Oobpoeation— Pabtiks. 

To a suit by a stockholder of a holding corporation whlch holds ail ot 
the stock of certain street rallway companles agalnst such holding Com- 
pany for relief agalnst Its action In leasing the property of the street rall- 
way companies, and In taklng other action alleged to hâve been wlthout 
authority, and to hâve deprlved complalnant of his right to share ratably 
wlth other stockholders the entlre net eamlngs of the street rallway com- 
panies, the latter companles are not necessary parties ; no question of their 
Internai management belng Inyolved. 

[Ed. Note. — For cases In polat, see Cent Dlg. vol. 12, Corporations, { 
719.] 

2. Same— Su» BT Stockholder— JUBiSDionoH. 

Such a suit Is not one relating to the internai management of the de- 
fendant corporation which can only be brought In the state of its Incor- 
poration, but Is one to protect the Indlvldual rlghts of complalnant, and 
may be maintalned lu any court having Jurisdlction over the défendant. 

S. Blqurrr— Pleading — Défense of IiAches, 

Where a suit In equlty is brought wlthin the time flxed by the analogous 
statute of limitations, the bill is not demurrable for lâches because of de- 
lay alone, but such défense, if not apparent on the face of the bill from 
other cireumstances than such delay, must be made by answer setting up 
other facts which make the doctrine of lâches applicable. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 19, Equlty, S 498.] 

4. Samb— BiGHT oF Action— FoBM of Relief. 

A complalnant Is not debarred from ail relief In equlty agalnst a vold- 
able transaction by which others besides hlmself are affected, and In 
which they bave acquiesced because he does not seek to hâve such trans- 
action avolded as to them, but asks only équitable compensation for the 
Injury resulting to hlmself. 

In Equity. On demurrer to bill. 

Gardner, Pirce & Thornley, Rathbone Gardner, and Lewis A. Wa- 
terman, for complainant. 
Edwards & Angell and Walter F. Angell, for défendants. 

BROWN, District Judge. The bill allèges that the complainant is a 
stockholder of the United Traction & Electric Company, a New Jersey 
corporation, which owned and held ail the shares of capital stock of 
the foUowing street railway corporations of Rhode Island: Union 
Railroad Company, Pawtudtet Street Railway Company, and Provi- 
dence Cable Tramway Company, and of other similar corporations — 
that said United Traction & Electric Company up to June 24, 1902, 
was entitled to receive and did receive ail the earnings and profits of 
each and ail of said corporations over and above the expense of op- 
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erating and maintaîning the same, by way of dividends upon the capital 
stock of said corporation; and that moneys so received were ap- 
plicable to the payment of dividends upon the capital stock of the 
United Traction & Electric Company. On the défendants' brief, this 
Company is described as a mère holding company,' having no property 
in the state of Rhode Island and deriving no powers from the Légis- 
lature of this State. 

On or about April 3, 1903, the General Assembly of Rhode Island 
incorporated the Rhode Island Company, which was given authority 
to acquire, by lease, purchase, or otherwise, the property of any gas 
companies, electric lighting companies, and street railway companies 
incorporated under the laws of Rhode Island. On or about June 24, 
1903, thé United Traction & Electric Company, as the owner and 
holder of ail the capital stock of the various street railway companies, 
voted that each of said street railway corporations should lease to the 
Rhode Island Company for a period of not less than 99 years ail its 
property, rights, and franchises, upon the terms that the Rhode Island 
Company as lessee should pay a sum suificient to enable the United 
Traction & Electric Company to pay to its stockholders dividends at 
the rate of 5 per cent, per annum, and should guarantee the payment 
of dividends at said rate to stockholders of said United Traction & 
Electric Company. 

The bill avers, upon information and belief, that the action of the 
United Traction & Electric Company, in voting to make said lease, 
"was eitlier without authority, or was solely by the pretended author- 
ity of the board of directors of said United Traction & Electric Com- 
pany, and that the stockholders of said United Tractîop & Electric 
Company were not notified of said proposed action, and had no op- 
portunity to vote upon the same"; that the Rhode Island Company 
as lessee has since received ail the net profits and earnings of said 
Rhode Island street railway corporations over and above the amount 
of rental reserved by such lease. It further allèges: The incorpora- 
tion under the laws of the state of New Jersey on or about May 31, 
1903, of a corporation by the name of the Rhode Island Securities 
Company, authorized by its charter to acquire, hold, and dispose of 
any or ail of the capital stock of other corporations. That said Rhode 
Island Securities Company has acquired and holds ail the shares of 
capital stock of the Rhode Island Company — 

"and, as the bolder of such stock, clalms the right to recelve and does recelve 
ail the net eamings of said Bhode Island Cîompany, and that said Rhode Is- 
land Securities Company ha» and owns no other assets whatever." 

"That elther by vlrtue of said lease or leases or by the action of the re- 
spective boards of directors of the said United Traction & Electric Cbmpany 
and said Rhode Island Securities Company, each stockholder in said United 
Traction & Electric Company was ofCered one share of the capital stock of the 
Rhode Island Securities Company for every four shares of the capital stock 
of the United Traction & Electric Company held by such stockholder, • » • 
that ail the stockholders of the United Traction & Electric Company, other 
than hlmsflf, hâve accepted the shares of said Rhode Island Securities Com- 
pany allotted to them as In this paragraph set out" 

For the purposes of the demurrer, we may assume that ail the stock- 
holders of the United Traction & Electric Company other than the 
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complainant hâve assented to the arrangement which the complainant 
coiitends is an infringement of his right as a stockholder of the United 
Traction & Electric Company, 

The complainant avers that as a stockholder of the United Traction 
& Electric Company he is justly entitled to his proportionate share of 
the entire net earnings of the Rhode Island street railway corpora- 
tions whose stock is held by said United Traction & Electric Com- 
pany, and that by the lease of the properties of the Rhode Island cor- 
porations to the Rhode Island Company he is limited practically for 
ail time to an annual dividend of 5 per cent, upon the par value of his 
said stock, and that the value of his stock has been thereby greatly 
diminished. 

The bill difïers from the ordinary stockholder's bill, in that it con- 
tains no spécifie allégations of fraud or conspiracy. It is apparently 
based upon the theory that the transfer to the Rhode Island Coni- 
pany was unlawful and unauthorized, and that he is entitled to équi- 
table relief in conséquence of the dépréciation of the value of his 
stock by acts which were without authority, and legally nuU and void. 
He prays for discovery as to the terms and détails of the transac- 
tions between the United Traction & Electric Company and the Rhode 
Island Company, and that the défendants "may account to the plain- 
tif! for the value of his said stock in the United Traction & Elec- 
tric Company, and, upon an accounting, may be decreed to pay to the 
plaintîfï the fuU and fair value of his said four hundred shares of said 
stock as shown by such accounting, or, in lieu thereof, to issue to the 
plaintiflf the same proportional part of ail the stock of said Rhode Is- 
land Securities Company that your orator holds in the stock of the 
United Traction & Electric Company," and for further relief. 

The bill contaîns other material allégations, but the nature of the 
principal questions may, perhaps, be understood from the foregoing 
statement. While it is true that the bill is in some respects indefinite, 
it seems sufficient to apprise the défendants of the nature of the claim 
when read with a fair degree of liberality. See Swift & Co. v. United 
States, 196 U. S. 375, 395, 35 Sup. Ct. 276, 49 L. Ed. 518. 

The first and second assigned causes of demurrer raise the ques- 
tion whether the Union Railroad Company, the Pawtucket Street 
Railway Company, the Providence Cable Tramway Company, and 
the Rhode Island Company, ail Rhode Island corporations, are indis- 
pensable parties. If so, and if any of said Rhode Island corporations 
should be joined as parties défendant, it is contended that this court 
would be without jurisdiction, since citizens of the state of Rhode 
Island would be complainant and défendants. 

It is conceded by the défendants that both of the défendant corpora- 
tions are mère holding companies. Their shares represent rights to 
the earnings of the various Rhode Island corporations and to control 
of the corporate action of those corporations. That thèse Rhode Is- 
land Street railway corporations, ail of whose shares are held or voted 
by holding companies, and whose corporate action is merely in obé- 
dience to the action of holding companies, hâve such independent ex- 
istence as to render them indispensable parties, is doubtful. Viewing 

i56P.-e 
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the bjll as relating prineipally :to transactions between holding com- 
panifis, it doçs not at présent seem essential that thèse Rhode Island 
corporations be made active parties in this litigation. The présent 
controversy apparently does not in substance relate to the internai rnan- 
agement oi the street railway corporations, but rather to the disposition 
of their earnings, and to the right of holding companies to exercise an 
extemal control. Unless the theory upon which thèse holding compan- 
ies hâve proceeded should be regarded as unsound, we may dispense 
with parties whose independent rights may .not be substantially af- 
fected by this litigation. 

The third cause of demurrer is that the bill relates solely to the 
management of the internai affairs of foreign corporations, and to 
the relations of the complainant with said corporations as a stockholder 
therein. This does not seem to me to be well grounded. The com- 
plainant is proceeding solely for the protection of his individual rights. 
The bill shows that he is the only nonassenting stockholder of the 
United Traction & Electric Company, and, in substance, allèges that 
the securities company has gained possession of assets which legally 
and equitably belong to him. His rights against the securities company 
could not be worked out through an appeal by him, a stockholder in 
the United Traction &, Electric Company, to the Rhode Island Secur- 
ities Company, in which he is not a stockholder, since he has refused 
to accept stock of the latter company ; and, in face of the assent of ail 
other stockholders of the United Traction & Electric Company, he 
could hardly obtain relief by an appeal to them or to officers elected 
by them. 

The fourth cause of demurrer is for lâches. The bill was fîled on 
May 14, 1906. The transactions complained of were on or about June 
34, 1903. There are no allégations of ignorance or excuses for delay. 
The period of time which has elapsed is nearly 3 years and 11 months. 
This period is within the statute of limitations ; and, when this is the 
fact, it is held by good authority that the bill is not demurrable in the 
absence of other circumstances than mère delay, but the défense of 
lâches must be set up in the answer. 

In Kelley et al. v. Boettcher et al., 85 Fed. 55, 62, 29 C. C. A. 14, 
21, it was said by the Circuit Court of Appeals for the Eighth Circuit : 

"When a suit Is brought within the time flxed by the analogous statute, the 
burden is on the défendant to show, either from the face of the bill or by his 
answer, that extraordinary clrcumetaiices exlst which require the application 
of the doctrine of lâches ; and, when such a suit is brought after the statutory 
time has elapsed, the burden is on the complainant to show, by sultable aver- 
ménts in his bill, that It would be Inéquitable to apply it to his case." 

See, aiso, Boynton v. Haggart, 120 Fed. 819, 57 C. C. A. 301. 

While it is true that "courts of equity often treat a lapse of time, 
less than that prescribed by the statute of limitations, as a presumptive 
bar, on the ground 'of discouraging stalé daims, or gross lâches, or 
unexplained acquiescence in the assertion of an adverse right' " (see 
Hayward v. National Bank, 96 U. S. 611, 617, 24 L. Ed. 855; Har- 
wood V. Railroad Company, 17 Wall. 79, 21 L. Ed. 558), I am of the 
opinion that it is not clear, upon the face of the bill, that the com- 
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plainant's delay disentitles him to any form of relief, and the question 
of lâches may be reserved for answer. 

The fifth cause of demurrer is for lack of equity. The questions of 
law which arise upon the allégations of the bill are numerous, and I am 
of the opinion that this is a proper case for overruling the fifth cause of 
demurrer, with liberty to the défendants to insist upon the same défense 
by answer. See Kansas v. Colorado, 185 U. S. 125, 144, 23 Sup. Ct. 
552, 46 L. Ed. 838. The question of the right of this complainant to 
set aside entirely the various transactions as null and void, and of his 
right to obtain for himself some form of compensation with the least 
possible disturbance of existing arrangements, are quite distinct. The 
complainant's failure to attempt to set aside completely transactions to 
which so many hâve agreed is not necessarily a reason for denying ail 
relief. A court of equity does not feel itself bound to a rigid applica- 
tion of a rule that an invalid conveyance must be altogether set aside 
in order to give proper relief to one who has sufïered thereby. Equi- 
table relief may at times be worked out more efïiciently by allowing a 
voidable transaction to stand, upon condition that équitable compensa- 
tion be made, than by avoiding it absolutely. Jones v. Missouri-Edison 
Electric Co., 144 Fed. 765, 75 C. C. A. 631 ; Southern Pacific v. United 
States (No. 1) 200 U. S. 341, 26 Sup. Ct. 296, 50 L. Ed. 507. 

Demurrer overruled. 



In pe TOLEDO POKTLAND OHMBNT C». 

plstrict Court, B. D. Mlchlgan, S. D. Marcb 8, 1907.) 

No. 1,127. 

1. BaNKEUPTCY— COEPOEATIONS SlJBJECT TO ADJUDICATION — "EnGAGED IW 

Manuïactubinq." 

In the phrase "engagea In manufacturing," as used In Bankr. Act July 
1, 1898, c. 541, S éb, 30 Stat 647 [U. S. Oomp. St. 1901, p. 8423], the word 
"engagea" means oceupied, employed, busy, and the word "manufactur- 
ing" means the maklng of an article, either by hand or machlnery, into 
a new form capable of belng -used In ordlnary llfe, or the fashlonlng of 
raw materlals Into a change of form for use; and a corporation which, 
altbough authorlzed to manufacture an article of commerce, has not the 
means for Buch manufacture, and has taken no step In the process of man- 
ufacturing, Is Dot engaged In any proper sensé In the manufacturing of 
such article, and Is not subject to adjudication as an Involuntary bank- 
rupt under said section. 

[Ed. Note. — What persons are subject to bankrnptcy law, see note to 
Mattoon Nat Bank v. First Nat Bank, 42 C. C. A. 4.] 

2. Saub. 

A corporation incorporated for the sole purpose of maklng and selling 
cernent, which has not completed Its buildings nor Its railroad from them 
to the mari beds from which it was to obtain Its materlals, nor in fact 
acquired ail of the right of way therefor, and which has taken no step 
in the process of manufacture, is not subject to Involuntary proceed- 
ings In bankrnptcy, under Bankr. Act July 1, 1898, c. 541, S 4b, 30 Stat. 
547 [U. S. Comp. St 1901, p. S423], as a corporation engaged In manu- 
facturing. 

In Bankruptcy. On exceptions to findings of référée. 
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H. E. Bodman, George D. Welles, H. A. Conlin, and King & Tracy, 
for petitioners. 
A. F. & F. M. Freeman and A. J, Waters, for respondent 

SWAN, District Judge. An involuntary pétition was filed in the 
above-entitled cause against respondent, a Michigan corporation, pray- 
ing that an adjudication of bankruptcy be entered against it for the 
matters charged in the pétition. The référée has returned his find- 
ings of fact and law, which need not be hère repeated at length. The 
référée held, upon the authority of In re White Mountain Paper Com- 
pany, 137 Fed. 180, 11 Am. Bankr. Rep. 491, and White Mountain Pa- 
per Co. V. Morse, 11 Am. Bankr. Rep. 633, 127 Fed. 643, 62 C. C. A. 
369, that the respondent was engaged in manufacturing, and therefore 
amenable to the bankrupt act. 

Upon the facts found by him and recited in his report I cannot 
agrée with his conclusion of law that the corporation came within the 
provisions of Bankr. Act July 1. 1898, c. 541, § 4, subd. "b," 30 Stat. 
547 [U. S. Comp. St. 1901, p. 3423], The opinion in the case first 
cited, notably that in the Circuit Court of App'eals in the Second Cir- 
cuit, is by Judge Putnam, and is expressly predicated upon the facts 
of that case, in which the corporation proceeded against had taken the 
first step in the business of manufacturing and was proceeding in that 
business with a view to the ulterior steps necessary to complète the 
product which it was its purpose to manufacture; in other words, it 
had stepped into the domain of manufacturing. In this case the référée 
finds expressly that the buildings are uncompleted, right of way was 
not ail obtained, no manufacturing has ever been donc, the railroad 
was never completed from the factory to the mari beds, and, in fact, 
a portion of thè right of way was never acquired. The case at bar dif- 
fers widely in its facts from that upon which the référée relied. In 
the latter case the company's défense to the pétition for bankruptcy 
was that, inasmuch as it had not commenced in its mill the production 
of either pulp or paper or any other article named in its charter, it was 
not, at the time the pétition was filed against it, engaged at ail in man- 
ufacturing. This proposition was overruled by the court, which found 
that the getting out of the required lengths of lumber for use in the 
manufacture of pulp, with a design to manufacturing them, was man- 
ufacturing, though in its earlier stage. The court, protesting that this 
proposition "was a narrow aspect, to which we are not limited," says : 

"The question Is a question purely of fact, • ♦ * so that we are bouDd 
to hold that on any fair construction of the statute, and In every application 
of the facts as applled thereto, the corporation was not prlndpally, but wholly, 
engaged In manufacturing, although in the earlier stages of It • ♦ ♦ We 
may well further state that the cireumstances of the proceeding before us, as 
applled to the statute we are conslderlng, are so very pecullar that no précè- 
dent cited flts properly into It, or can be expected to do so. The view we take 
of this proceeding résolves It malnly into questions of fact • • • " 

This question of fact is not in this case, and is negatived expressly 
by the référée in his finding of fact. The respondent hère was incor- 
porated to make and sell but one product — cément The power to 
manufacture implies of necessity the power to sell, or there would be 
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no object for incorporating it for the production of cément. Upon this 
record it is clear that it was not engaged in mercantile pursuits, for it 
never produced cernent, nor ever sold any. While it was organized 
to make and sell that product, it had never become industrially or com- 
mercially active. Financial embarrassment arrested the progress of 
the worics necessary to enable it to exercise its corporate franchise for 
the manufacture and sale of cernent, and the enterprise has ever since 
remained dormant. Nearly two years after respondent came into this 
condition this pétition in bankruptcy was filed, which allèges that the 
respondent is engaged in manufacturing pursuits. The truth of this 
allégation is the hinge of jurisdiction of the court of bankruptcy. Can 
it be said, upon thèse facts, which are not controverted, that respondent 
is within the letter or spirit of the bankrupt act? 

As held in United States Hôtel Company v. Niles, 134 Fed. 335, 67 
C. C. A. 153, 68 L. R. A. 588, 13 Am. Bankr. Rep. 403, and In re Sure- 
ty, Guaranty & Trust Company, 121 Fed. 73, 56 C. C. A, 654, 9 Am. 
Bankr. Rep. 139, the présent bankruptcy act is more restrictive than 
that of 1867, which applied to ail moneyed interests or commercial 
corporations. The language of the présent act descriptive of the cor- 
porations amenable to involuntary proceedings is spécifie It means 
that the corporation's business must not only be that of one or more of 
the classes designated, but it must be "engaged in" such business, 
or, if carrying on more than one business, it must be "principally en- 
gaged" in one at least of the commercial or industrial pursuits desig- 
nated in section 4b. Can a corporation having the authority, but not 
the means, to manufacture an article of commerce, which has taken no 
step in the process of manufacturing, be properly said to be engaged in 
"manufacturing" that article? "Engaged" means, in that connection: 

"Occupied, employed, busy. * • *" Webster. 

"(1) To busy oneself -, (2) to be occupied or devoted; (3) to take part, as to 
engage In trade; (4) employ the tlme of. • • •" Standard Dlctionary. 

See State ex rel. Dawson, 39 Ala. 383 ; In re Ralph's Trade-Mark, 
«5 Ch. Div. 194. 

A corporation in that stage of its existence cannot be truthfuUy said 
to hâve a manufacturing business, pursuit, or employment. The érec- 
tion of buildings necessary to the exercise of its authorized powers is 
neither a manufacturing, trading, printing, publishing, mining, or mer- 
cantile pursuit. "In the more modem idea attached to the word [man- 
ufacture!, it is making an article either by hand or machinery into a 
new form, capable of being used and designed to be used in ordinary 
life." Lawrence v. Allen, 7 How. 794, 13 L,. Ed. 914. In Kidd v 
Pearson, 138 U. S. 30, 9 Sup. Ct. 10, 33 L. Ed. 346, it is said: 

"Manufacture Is transformation; the fashlonlng of raw materlals Into a 
change of form for use." 

The internai revenue law abounds with provisions fixing the tax to 
be paid by those who carry on business as dealers of liquor, tobacco, 
cigars, or manufacture and deal in oleomargarine and other commodi- 
ties, and imposing penalties for nonpayment of the tax. The language 
of thèse statutes defining the persons taxable is équivalent to that hère 
under discussion, and the taxes and penalties for their nonpayment are 
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predicated expressly on activity in the particular industry, manufac- 
ture, or business upon which the tax is imposedi 

The argument for petitioners is practically that the word "engaged" 
is used as a synohyn for organized or incorporated. This ignores the 
ruies of statutory construction. The ordinary and natural meaning of 
words in a statute is to be adopted, unless the context indicates or it 
otherwise appears that they are ta hâve a technical meaning, or that 
another construction is required to avoid injustice or absurdity. The 
cardinal rule of interprétation is that, when the language of the stat- 
ute is clear, it is not open to construction, and that efféct must be given 
to every word of the statute if it can be done without violating the 
intention of the Législature. Market Company v. Hofïman, 101 U, S> 
115-119, 25 L. Ed. 782. 

In Columbia Iron Works v. National Lead Co., 127 Fed. 99, 62 C. 
C. A. 99, 64 L. R. A. 645, respondent denied thàt it wasa corporation 
engaged principally in manufacturing. Discussing this contention, 
Judge Severens said (page 101 of 127 Fed., 62 C. C. A. 99, 64 L. R. A. 
645) : 

"No doubt the Question Is to be determlned upon the considération of what 
the corporation actually does, rather than what It Is authorlzed by Its char- 
ter to do." 

In United States Hôtel Company v. Niles, 134 Fed. 228, 67 C. C. 
A. 153, 68 L. R. A. 588, Judge Lurton says : 

"The Congress bas not seen fit to idëflne the occupations whlch are meant 
to be Included trader the description of corporations 'engaged principally In 
trading.' That Its principal business shall be trading Is required ; for if trad- 
ing be a mlnor objèet, wholly Ineidental to some greater purpose, it is not 
then embraced among the corporations subject to the law." 

As it is undisputed that the respondent never made or sold a pound 
of cément, how can it be said to be or to hâve been at any tinie sub- 
ject to be proceeded against in bankruptcy? 

In Re New York & W. Water Company (D. C.) 98 Fed. 711-714, 
District Judge Brown said : 

"No doubt the powers of a corporation are to be determlned by Its charter 
and by the statutes applicable to it. The amendaient of the charter of this 
coritoration authorlzed it to buy, sell, use, and deal in water for power, manu- 
facturing, and hydraullc purposes. As above stated, howerer, the évidence 
is that it dld not fumish water for thèse purposés; and under the bankrupt 
aCt the question Is, not how extensive the company's powers may be, but In 
what pursults the corporation is in f act principally engaged, and whether 
thèse pursuits are principally trading or mercantile." 

With like reason it may be well said that a company may be organiz- 
ed for manufacturing and selling certain products, but neither its or- 
ganization nor powers make it subject to proceedings in bankruptcy 
unless it can be truly said, under the construction of this statute, that 
the word "engaged" has no significànce whatever, but tiiat the décisive 
fact in determining the liability of such a corporation to involuntarv 
bankruptcy is the purpose .for which it was ipcorporated. If the busi- 
ness in which it was proposed to engage in was authorized by its char- 
ter, it would follow from this reasoning that any of the corporations 
designated as amenable to bankruptcy proceedings might be proceed- 
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ed against upon its organization, and is engaged in manufacturing 
business when it purchases land preparatory to the construction of its 
works. It seems clear that if Gongress meant to make corporations 
incorporated for the conduct of any of the Unes of business mentioned 
in section 4 of the act subject to adjudication as involuntary bankrupts, 
before they began the business for which they were created, the most 
natural expression of that intent would hâve been the phrase "incor- 
porated for," or "organized for manufacturing or mercantile pursuits." 
Either would hâve demonstrated an unmistakabie purpose to bring 
them within the scope of the act immediately upon incorporation or or- 
ganization. It is said in Mtirphy v. Utter, 186 U. S. 111, 33 Sup. 
Ct. 782, 46 L. Ed. 1070: 

"Bvery word or clause used lu a statute Is presumed to hâve a meanlng of 
tts own Independent of other clauses. • • « " 

If the contention of the petitioners can be msûntained under the 
first clause of section 4, one who has bought or leased a farm with 
the ulterior purpose of farming, but who is not engaged either per- 
sonally or by his employés in that vocation, is a person "engaged" chief- 
ly in farming or tillage of the soil. The contrary is held in Re Mat- 
son (D. C.) 133 Fed. 743. 

In Tiffany v. La Plume Condensed Milk Co. (D. C.) 141 Fed. 448, 
Judge Archbald held that: 

"The llabillty of a person, whether natural or artlflclal, to bankruptcy, Is to 
be judged by the character of the pursult In whlch such person was engaged 
at the tlme the debts due the petltlonlng credltors were incurred, with respect 
to whlch It may be coneeded that as to a corporation Its actual business Is to 
be considered, and not that which it mlght hâve possibly undertaken by vlrtue 
of any authorized power." 

It is évident that a contrary construction would subject a corpora- 
tion of either of the classes mentioned in section 4 to bankruptcy pro- 
ceedings, although it had not yet commenced the building of its plant, 
but had borrowed money for that purpose. 

In Warren v, Shook, 91 U. S., 711, 23 L. Ed. 421, the court, con- 
struing section 90 of the internai revenue act of 1864, as amended (13 
Stat. 253, c. 173), which imposed a tax on "ail brokers and bankers 
doing business as brokers," held that it was intended to compass the en- 
tire class of persons engaged in the business of buying and selling 
stocks and coin and (top page 711 of 91 U. S. [33 L. Ed. 421]) : 

"It is only when making sales and purchases in his business, his trade, his 
profession, his means of gettlng his Uving or of making his fortune, that he be- 
comes a broker within the meanlng of the statute." 

By a parity of reasoning it would seem that until a corporation of 
the classes described has become a factor in the activities of the com- 
mercial or industrial world for the purpose of its organization, it is not 
engaged in manufacturing, trading, or other pursuits. For thèse rea- 
sons I am constrained to overrule the finding of fact and law of the 
référée which sustains the jurisdiction of the court of bankruptcy over 
the respondent in this case. 

The finding of the référée (17 Am. Bankr. Rep. 375) is reversed, 
and the pétition is dismîssed, with costs against petitioners. 
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TWBEDIB TRADING 00. T. PITOH PINB LUMBEE 00. 
(District Cîonrt, S. D. New York. October 1, 1907.) 

t SHIFPINO— CONTBAOT OF ATFBIilGHTMENT— OOMMENCKMENT OF IJAT DATS ^O» 
DiSOHABGIRG— "ABBIVAI," OÏ VBSSKL. 

Under a clause In a blll of lading whlch entltles the shlp to "commence 
discbarglng Immedlately upon arrivai," her "arrivai" dates from the tlme 
she actually reaches a berth v^bere she can unioad, provlded there ha» 
been no delay on- the part of the consignée in provldlng such berth, and 
the lay days for dlscharglng commence to run from that tlme. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 44, Shlpping, § 592.] 

2. Saub— DisoHASOiNG "Continuouslt"— "WoEKiNo Dats" Dkfined. 

In a provision of a blll of lading which entltles the ship to discharge 
"contlnuously," the word must be construed to mean contluuously dur- 
Ing worklng days, and "vrorking days" exclude Sundays and holldays usu- 
ally observed, and Include only the usual worklng hours of days on whlch 
osual work Is only prevented by weather. 

In Admiralty. On exceptions by both parties to commissioner's re- 
port on référence pursuant to décision reportcd in 146 Fed. 613. 

Mr. Haight, for libelant. 

Mr. Burlingham, for respondent 

HOUGH, District Judge. Of some of the arguments at bar, it 
is enough to say that the interlocutory decree entitles libelant to some 
demurrage, assessable against respondent as for a breach by it of the 
contract of carriage and of section 9 of the bill of lading (both set 
forth at length in the décision on the merits). 

The exceptions filed, and the lang^age of the instruments referred 
to, require considération of two légal queries: (1) When does the 
laying time begin of a ship entitled "to commence discharging imme- 
diately upon arrivai"? And (3) how is the laying time to be com- 
puted if the ship be entitled to "discharge continuously * * * any 
custom of the port to the contrary notwithstanding," and if the 
consignée is bound to receive cargo "as fast as steamer can deliver 
* * * working ail hatches at once"? 

The conduct of parties to a contract, contemporary with the exécu- 
tion or breach thereof, frequently waives some strict légal right or fur- 
nishes a rule of construction of the parties' own création, and as bind- 
ing upon them as any part of the contract itself. Perhaps this resuit 
occurs more frequently in contracts relating to shipping than in any 
other départaient of the law. But the testimony in this case is s& 
fragmentary and unsatisfactory that in my opinion it ofïers no assist- 
ance in the construction of a somewhat unusual agreement. 

1. "Arrivai" must mean arrivai at a place where discharge is pos- 
sible. A loaded ship has not arrived at her destination in respect of 
the discharge of her cargo until she is where the work of unloading 
may be actually begun. Charterers and consignées frequently incur 
liability before that time, by neglecting or refusing to give the ship 
an opportunity to unioad ; but ordinarily the ship must first give formai 
notice of her readiness to proceed to an appropriaté unloading place, 
and must actually go there when duly assigned, before her laying time 
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begins. And the burden of proving compliance with thèse require- 
ments is on the ship. There is hère no proof at ail regarding notice 
by ship to consignée ; but, as the vessel did go to a berth selected by 
consignées, it is inferable that before so doing notice was either given 
and acted upon or waived. The évidence warrants no more definitc 
finding. Nor is there any évidence of delay caused by consignées in 
getting to a discharging berth, and it therefore results that September 
5, 1905, at 8 a. m. (that being the day and hour when the Sangstad 
got to her berth), marks the moment after which she was entitled to 
discharge in compliance with the contracts first above referred to. 

2. I know of no litigation arising ont of an unloading clause provid- 
ing for continuons discharge except Maclay v. Spillers, 6 Com. Cases, 
217. The discussion there reported is not serviceable hère; but the 
facts seem to me to show that it occurred neither to court nor counsel 
that "continuously" meant every hour of the 24 and every day of the 
week. Yet to that extent must the argument go if the word is to be 
taken literally. In my opinion the phrase must be interpreted with a 
reasonable regard for human weakness and human habits of alternat- 
ing rest and work. This method of construction was adopted in For- 
est Steamship Co. v. Iberian Iron Ore Co., 5 Com. Cas. 83, regarding 
the singular phrase "working day of twenty-four hours." In like 
manner, the phrase "running days" was denied the meaning of consécu- 
tive days in Nielsen v. Wait, 16 Q. B. D. 77, while "forthwith" bas 
been held to mean no more than without unreasonable delay. Hud- 
son v. Hill, 43 L. J. C. P. 273. (Cf. Forest Oak Steam Shipping Co. 
V. Richard, 6 Com. Cases, 100, as to the meaning of the charter party 
words "proceed immediately.") I do not think there is any tenable 
ground between the literal (and impossible) meaning of the contract 
and holding that this vessel was entitled to discharge "continuously" 
during working days, and I therefore so hold. Clearly "working days" 
exclude Sundays, and holidays usually observed, and include days on 
which usual work is only prevented by weather (Sorensen v. Keyser, 
53 Fed. 163, 2 C. C. A. 650 ; Holman v. Peruvian Nitrate Co., 5 Sess. 
Cas. [4th Ser.] 657) ; and a holiday is one created by gênerai acceptance 
and observance, to which dignity it may arrive without the aid of statute 
law, e. g., the Welsh Eisteddfod (Deniston & Co. v. Zimmerman, 11 L. 
T. R. 113). 

Before thèse légal rules can be applied to the case at bar, the ques- 
tion of fact must be settled: How much lumber was the Sangstad 
entitled to discharge per working day with the work proceeding "as 
fast as she could deliver * * * working ail hatches at once"? 
To this point the évidence submitted bas been directed, and in my 
opinion it is nearly ail guesswork. The estimâtes range from 200,000 
feet per diem to more than twice that amount, and the direct évidence 
regarding one extrême is as untrustworthy as that regarding the other. 
I think the matter is controlled by a few facts concerning which there 
is no contradiction. It is admitted that there was delay at Buenos 
Ayres in unloading this cargo; the fact of that delay was observed 
and |-eported by the libelant's agents in that port ; it is to be presumed 
that they were quite as well informed regarding the steamship's rights 
and possibilities as the court can be at the distance of so many months 
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and miles jaiid thèse agents fixedthe rate of desired discharge at 200^-^ 
000 feetper Buenos Ayres working day. 

The action of thèse agents is, of course, not conclusive upon the 
libelant, ]î)Ut ail the testimony does not disturb the presumption of fact 
that thèse men, iaterested to get as much demurrage as they could, 
were right in fixing that amount. I accordingly hold that the Sangstad 
was entitled to discharge at thé rate of not less than 200,000 feet per 
workjng day of eight hours, and that the only permissible interruptions 
were Sundays and holidays, and not rainy days. 

There will be filed with this opinion a computation based upon it. 
Unless error therein is discovered, a final decree will be entered in ac- 
cordance therewith, and the commissioner's report modified accordingly. 



STBVENSr. OSCAE HOLWAT CO. 
SAME T. DOTBN GRAIN CO. 
(District: Court, D. Maine. September 7, 1907.) 
■ ■''',; Nos.' 63, 64. 

BAIfKBTTPTCT— VOIDaBLE PSEFERENCEig— PaYMKNTS TO CbEDITOES. 

Evidence eonsldered, and Tielâ to show that a bankrupt at the tlme he 
made payments to two credltors wlthln four months prlor to hls bankrupt- 
cy , knew hlmself to he hopeleasly . Insolvent and Intended such payments 
as préférences ;, th^t, when the flrst of such payments was made, the 
credltbr recelvlng It dld not hàye knowledge of the tosolvency, nor rea- 
■ eonable cause to beliéve that à préférence was Intended, so as to render 
ItTOldable nnder Bànkr. Act July 1. 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. 1,801, p. 3446], as ameaded February 5, 1903 (32 Stat. 799, c. 
487 [D. S. OoBip. ^t. Supp. 19()5, p. 689]), but that as to ail subséquent pay- 
ments wiilch were made after the debtor had repeatedly made defaults and 
glveh checks, which Were pirotested, both credltors were put upon In- 
qnlry, whlch, If niàdei would hare dlsclosed thé fnsolrency, and had 
reasonable cause to'believe that préférences were Intended. 

In Equit)r. Suî^ by,J;rustee in bankruptcy to recover préférences. 

Robert T. ^VVhjtehouâe, for Stevens, trustée. 

, Qeo. C- Wing, for Q?çar Holway (io. 

iîoster & Foster aud Chas. A, Strout, for Doten Grain Co. 

HAIyE, District Judge. Each of the above causes in equity is heard 
upon bil|, aijswer, replicatipn, and proofs. By agreement of coun- 
sel, the twp cases are tried and argued together. In both cases the 
trustée seeks tp recover, for tihe. benefit of credltors, certain payments 
made by the bi^nkrupt to the several respondents, within four months 
next preceding the filing of a pétition in bankruptcy against him, on 
the ground that the payments were voidable préférences. The answers 
of.the respondents admit the bankruptcy of the debtor and the re- 
ceipt of the yarious payments on the dates alleged; but deny the in- 
solvency of tfie debtor at the dates of the several payments, his knowl- 
edge of his insolvency, his intent to prefer, and that the respondents 
had any knowledge pf the bankrupt's insolvency, or had reasonable 
cause to bdieve that he intended a preferenceby the payments. 

Sections :60a and 60b of the bankruptcy act of July 1, 1898 (30 Stat. 
562, c. 54JL [Û. S. Comp. St. .1901, p. 3445]), as amended February 
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5, 1903 (32 Stat. 799, c 487 [U. S. Comp. St Supp. 1905, p. 689]), pro- 
vide that: 

(a) "A persoD shall be deemed to hâve glven a préférence If, belng insol- 
vent, he bas, withln four months before the flUng of the pétition, or after tbe 
flUng of the pétition and before the adjudication, procured or sufCered a judg- 
ment to be entered against himself In favor of any person, or made a trans- 
fer of any of his property, and the efCect of the enforcement of such judgment 
or trànsfer wlll be to enable any one of his credltors to obtain a greater per- 
centage of his debt than any other of such credltors of the same class. Where 
the préférence conalsts In a trànsfer, such perlod of four months shall not 
expire until four months after the date of the recording or registerlng of the 
trànsfer, If by law such recording or registerlng Is requlred." 

(b) "If a bankrupt shall bave glven a préférence, and the person reeelvlng 
It, or to be benefited thereby, or his agent actlng therein, shall bave had rea- 
sonable cause to belleve that It was Intended thereby to give a préférence, It 
shall be voldable by the trustée, and he may recover the property or Its value 
from such person. And, for the purpose of such recovery, any court of bank- 
ruptcy, as herelnbefore deflned, and any state court which would bave had 
jurlsdlctlon 1( bankruptcy had not Intervened, shall bave concurrent Jurisdie- 
tlon." 

The payments in question were as follows: A payment of $688.19 
made to the Doten Grain Company on February 20, 1906, and $330 
paid to the same respondent company on May 5, 1906 ; and the fol- 
lowing payments made to the respondent, the Oscar Holway Company : 
$176 on April 12, 1906, $150 on April 13th, $135.02 on April 14th, and 
$43.02 on April 25th. It is admitted that ail thèse payments were made 
within four months before the filing of the pétition in bankruptcy. 

1. The testimony shows that, at the time when ail of the above pay- 
ments were made, the debtor, William W. Blanchard, was insolvent, 
within the meaning of section 1, par. 15, of the bankruptcy act, which 
provides that: 

"A person shall be deemed Insolvent within the provisions of this act when- 
ever the aggregate of his property, exclusive of any property which he may 
bave conveyed, transferred, concealed, or removed, or permitted to be con- 
cealed or removed, with intent to defraud, hinder, or delay his credltors, shall 
not, at a falr valuation, be sufficient in amount to pay his debts." 

The testimony of the trustée establishes the fact that on February 20, 
1906, the liabilities of the debtor were about $11,333, and that his as- 
sets amounted to $3,491, exclusive of the mill, which was mortgaged 
to its fuU value, and that there was therefore an excess of $8,844 of 
liabilities over assets, that on April 12th the total liabilities of the debtor 
were $13,385, and that his assets were about $3,000, showing a total 
excess of more than $10,000 liabilities oyer assets. On May 5, 1906, 
the liabilities, shown by the daims proven, were $12,220 ; and this sum 
is exclusive of $350 of unproved claims listed by the debtor as justly 
due. On lilay 9th a voluntary assignment was made at common law, 
and the inventory of the common-law assignée shows that the assets 
were about $3,000, leaving an excess of over $9,000 of liabilities at 
that time. 

2. The testimony in the record shows that the efïect of the enforce- 
ment of the several payments or transfers would be to enable the re- 
spondent creditors to obtain a greater percentage of their debts than 
any other of the creditors of the same class. 
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3. Did the debtor, knowing that he was insolvent, intend a préfér- 
ence by the said several payments? 

In his testimony the bankrupt testified that he was insolvent, and 
that he knew he was insolvent, during the period of time covered by 
said payments. But the respondents contend that there is not suffi- 
cient évidence to prove that when he made the said several payments, 
or any of them, the bankrupt intended to create a préférence to either 
of the several creditors. 

Before discussing the several payments in détail, it is necessary to 
consider the law with référence to a bankrupt's intention to make a 
préférence. In the Andrews Case, 144 Fed. 923, 75 C. C. A. 562, it 
was held by the Circuit Court of Appeals in this circuit that the inten- 
tion to prefer must be an actual intent, and not an attributed one, 
and that it cannot be presumed from the fact alone that the debtor 
knew he was insolvent when he made the payment of a pre-existing 
debt. In speaking for th& Court of Appeals, Judge Putnam said: 

"It Is tnie that the ordinary rule that a person who does an act Is sup- 
posed to cantemplate what résulta therefrom applles to cases of this class, 
but only as an' élément, and it cannot apply even as an élément, imless the par- 
ty who does the act bas a knowledge of the essential facts which tend to 
produce the reaultlng conséquences, or at least has a reasonable cause to be- 
lieve them, or purposely shuts hls eyes." 

In the case at bar the testimony convînces me that, at the time when 
ail the several payments were made, the bankrupt knew he was insol- 
vent ; that he knew the great excess of his liabilities over his assets ; 
that his property was fully mortgaged; that his paper was long 
overdue; and that his creditors were "declining to wait any longer." 
The testimony is not so clear with référence to his intention to pre- 
fer when he made the payment of February 30, 1906, as when he made 
the subséquent payments ; but, even when he made the earliest payment, 
I must conclude that he knew he was "hopelessly insolvent," and 
that he did, as a matter of fact, intend a préférence in making such 
payment. And, in respect to the latter payments, the testimony does 
not leave room for the slightest question upon this point. I bave no 
hésitation, then, in coming to the conclusion that, at the time when he 
made each one of the several payments, he, in the language of Judge 
Putnam, "had knowledge of the essential facts which tend to produce 
the resulting conséquences." 

I conclude in respect to each one of the several payments that the 
debtor, knowing he was insolvent, intended a préférence. 

4. It now becomes my duty to inquire, in respect to the several 
payments, whether or not each one of them was made by the debtor 
with the knowledge on the part of the créditer, or with a. reasonable 
cause to believe, that it was intended thereby to give a préférence. 

Each payment présents a question of fact for the court to pass upon. 
The law is clear and undisputed. In the case of each payment, in 
order to sustain the complainant's allégation upon this point, he must 
show that, at the time the pa)mîent was made, the créditer had reason- 
able cause to believe the debtor to be insolvent. If facts in respect 
to the debtor's financial condition are brought home to the créditer, or 
such information is brought home to him as would put an ordinarily 
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prudent man upon his inquiry, then the creditor is chargeable with 
knowledge of the facts which such inquiry would reasonably be ex- 
pected to disclose. Upon this point, the Andrews Case, supra, is 
controlling, especially when taken in connection with the décisions 
cited therein. Since that case, I do net find that the Suprême Court 
has given any décisions which throw any light upon the question; 
but, in the several circuits, there hâve been important décisions to the 
same eflfect. 

In Hussey v. Richardson-Roberts Dry Goods Co., 148 Fed. 598, 
78 C. C. A. 370, the Circuit Court of Appeals for the Eighth Circuit 
passed upon a case where a mercantile creditor had sold bankrupt 
goods only a few ihonths prior to bankruptcy. The debtor was slow 
in making payments. The creditor learned that the debtor had placed 
a mortgage on his stock, and sent an attorney to look after the claim. 
The bankrupt stated to the attorney that he did not hâve sufficient 
capital to meet his bills promptly, but was doing a profitable busi- 
ness, and was entirely solvent; that he had an offer for his stock in 
cash and land amounting in value to a sum largely in excess of his 
indebtedness, which he could accept at once. The attorney advised 
its acceptance, and meantime took a chattel mortgage on the stock for 
the amount of his claim. The debtor was, in fact, insolvent and became 
a bankrupt within four months thereafter. The court held that such 
facts supported the finding of the District Court that, when the mort- 
gage was taken, the creditor did not hâve a reasonable cause to believe 
a préférence was intended, and that, hence, it was not voidable under 
section 60b of the bankruptcy act. It points eut that while the giving 
of a préférence by an insolvent, as defined by section 60a, afïords suffi- 
cient ground for adjudication of bankruptcy against him, it may not be 
sufficient to make a transf er void under section 60b ; but that, to ac- 
complish the latter purpose, the additional fact must be shown that the 
one receiving the transfer had reasonable cause to believe it to be a 
préférence. In that case the court held that the circumstances did not 
charge the creditors with sufficient knowledge to hold them with hav- 
ing accepted a préférence. The same is true of the leading case, In re 
Eggert, 102 Fed. 735, 43 C. C. A. 1, which contains a valuable state- 
ment of the law and of the décisions up to June, 1900. 

In Pittsburg Plate Glass Co. v. Edwards, 148 Fed. 377, 78 C. C. A. 
191, the Circuit Court of Appeals for the Eighth Circuit passed upon 
a State of facts where the intention of the bankrupt to make a préfér- 
ence was inferred as a necessary conséquence of his act in giving a 
mortgage while in financial embarrassment, and where an examination 
of the record impressed the court with tire beUef that the attorney 
was so well satisfied of the bankrupt's insolvency and its eflfect uporf 
the mortgage he was about to take that he purposely "traveled as 
close to the edge of actual knowledge as he could without obtaining it." 

In the case before me, the following facts appear in référence to 
the first payment, namely, that of February 20, 1906 : Before October, 
1905, the Doten Grain Company had no considérable amount of trou- 
ble with the debtor, Blanchard, in the matter of payments, although he 
had occasionally failed to meet his notes at maturity. There is testi- 
mony tending to show that checks of Blanchard were charged back 
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and protested in October and December, 1905 ; that a note fell due in 
December, 1905, which was unpaid until some weeks later; that in 
January, 1906, the créditer wrote to Blanchard, demandihg payment 
by return mail of the balance of the note which had matured some 
weeks before; that the creditor wrote somewhat sharply, "We can- 
not allow thèse notes to get behind in this way." I will not détail ail 
the évidence touching this payment. It is enough to say that the évi- 
dence tended to show that the debtor was under greater financial em- 
barrassment than he had ever been before; that he was becoming 
slower in his payments. I hâve already found that, at the time 
of this payment, the debtor knew that he was hopelessly insolvent, 
and that he actually intended the payment as a préférence; but the 
testimony does not fuUy show the knowledge of the bankrupt's con- 
dition on the part of the creditor which the bankrupt himself pos- 
sessed. It is my duty to give the bankrupt the benefit of the doubt 
which arises in my mind as to whether the transaction of February 
20, 1906, does not come within that class of cases where mère slow- 
ness of payment is held insufficient to put a creditor upon his inquiry 
as to the financial afïairs of the debtor. I conclude that there is not 
sufBcient évidence to hold the payment of February 20, 1906, to the 
Doten Grain Company to be a voidable préférence; and I so décide. 
5. On May 5, 1906, the debtor paid to the Doten Grain Company 
$330. The following facts appear in regard to this payment: That 
the last car of grain sold by the Doten Grain Company was on Janu- 
ary 11, 1906 ; that in payment for this a note was given for $368.68 
payable February 20th ; that this note was not paid at maturity, but 
remained overdue and unpaid for over a month, during which time 
the creditors wrote late in February and late in March demanding 
pajmient; that on April llth the creditors wrote ag^in, threatening 
to take other measures unless the amount was paid; that on April 
17th a check was sent by Blanchard for the amount; that the check 
was dated ahead to April 23d, and was protested for nonpayment on 
April 28th ; that at that date the creditors again wrote to the debtor, 
stating that they were very much surprised, after the long time they 
had waited on the old note, to hâve the check protested for nonpay- 
ment ; that the creditors further demanded that the debtor should im- 
mediately send them bills or a certified check for the amount, saying 
that they did not want the debtor to send them another check dated 
ahead, and that they would not wait any longer, but would take further 
steps ; that, receiving no reply to this, on April llth the président of 
the respondent company, by téléphone, demanded payment of the debtor, 
and the debtor promised to send in the amount within a very f ew 
days; that, without giving the debtor an opportunity to fulfill his 
promise, the respondent sent its treasurer, Foster, to Canton. There 
is testimony on the part of the respondent that Foster was sent for 
the purppse of conferring with the debtor as to his habit of buying 
on sight drafts, and for the further purpose of inducing him to buy 
more goods. The whole testimony, however, convinces me that Fos- 
ter was sent in order to obtain a payment. The testimony tends to 
show that the debtor told Foster that he was in good financial con- 
dition, and that he oflfered his books and invoices for examination; but 
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that, while Poster made inquiries of other persons as to the finan- 
cial condition of the debtor, he did not examine the books and in- 
voices which were tendered for hîs examination. Foster himself ad- 
mits that his expérience with Blanchard would ordinarily lead him to 
apprehend insolvency; and he détails no facts whidh should be held 
to distinguish the case from the ordinary one. The testimony leads 
me to believe that, if he had examined the books and invoices which 
were tendered for his examination, he would hâve found the property 
fuUy mortgaged; that a récent mortgage had been put upon it; that 
cars had been ot)liged to stand on the track for 30 days before the 
debtor could obtain the money to pay his sight drafts; and that his 
creditors were generally demanding payment. In fact, he would 
hâve found a condition of affairs which resulted within four days in 
a voluntary assignment by the debtor. 

The whole testimony in regard to this payment induces the belief 
in my mind that there were sufficient facts brought to the attention of 
the agent of the respondent corporation to put a reasonable man upon 
his inquiry ; and that, if due inquiry had been made, facts would hâve 
been shown which would bave made it apparent to the creditor that 
the payment was intended as a préférence. 

I hold, then, that the payment of May 5, 1906, to the Doten Grain 
Company, was a voidable préférence. 

6. Payments were made to the Oscar Holway Company on April 
12, April 13, April 14, and April 25, 1906. The total amount of thèse 
payments is $504.04. The testimony tends to show that the Oscar Hol- 
way Company began to sell goods to Blanchard when he first started in 
business ; that, up to the last part of 1905, ail notes and checks were 
paid; that on November 15, 1905, he gave four notes of $500 each 
to apply to his account, which left a balance on open account of $332.32 ; 
that two of thèse notes were paid when they matured, and the others 
were not so paid ; that the date of the last sale of goods to Blanchard 
by this respondent was August 25, 1905 ; that from this time the re- 
spondent Company refused to do business with him. Mr. Martin, the 
treasurer, says the reason they ceased to do business with him was 
"because his payments were not satisfactory" ; that his salesman, 
Mr. Webster, repbrted that the man was an expensive liver ; and that 
as early as June, 1905, he had instructed his agents to eut down Blan- 
chard's crédit. In March, 1906, the debtor wrote, sending check 
in payment for the last of the four notes, and asking the creditors to 
hold same until the Monday following. This check was protested for 
nonpayment. Blanchard then wrote a letter, asking the creditors to 
send back the check to the Rumford Falls National Bank, so that 
it would be paid as his deposits went in. The company did as re- 
quested; but the check remained in the bank up to April 12th, and 
no deposits were made on it. The testimony shows that Martin knew 
that Blanchard had arranged to secure an additional loan upon his mill 
property from the Auburn Building & Loan Association, and that 
the property was then fully mortgaged. He knew also that creditors 
were pressing Blanchard everywhere, and, as he puts it, "other cred- 
itors were having great difficulty in collecting their debts from him." 
In this condition of affairs, Martin, the treasurer, sent Webster to 
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the debtor "to see what could be donc about collecting the money." 
Webster testifies in regard to his attempts to obtain the payments. 
From his testimony it appears that he knew his corporation had stop- 
ped selling goods to Blanchard on account of his overdue bills ; that 
the debtor was getting more and more behind in his accounts; that 
no attempts had been made to sell the debtor anything on crédit after 
the fall of 1905 ; that he did not meet his notes when tiiey became due ; 
that he was an expensive liver ; that ail thèse facts had been reported 
to Martin, the treasurer, and that Martin had requested that no more 
goods be sold Blanchard on crédit. Being asked, "When did you 
lose confidence in his ability to pay his debts in fuU ?" Webster replied : 
"When he failed to meet his notes." With ail this knowledge, Web- 
ster was sent by Martin to Canton with particular instructions to col- 
lect the money to pay the check which had been protested and which 
was lying in the bank waiting for deposits to take it up. He was 
sent a few days after the additional mortgage on the mill property 
was placed with the Auburn Building & L^an Association. The tes- 
timony convincea me that Webster was sent to collect the balance, or 
so much of it as he could. When he arrived, he told Blanchard that 
the payment must be made. Blanchard promised to pay him some at 
that time, but failed to do so. He then promised to pay him something 
the next day, but did not, as he says, "meet it at ail." The next day, 
April 12th, he paid him $76. Webster then went home and came 
back the next day, called on Blanchard at least tihree times in succes- 
sion that week, and obtained three payments, namely, on April 12th, 
13th, and 14th. He finally went away leaving a balance unpaid, which 
he says he was unable to get; and he says further that he had lost 
confidence in Blanchard's ability to pay his debts. The testimony, 
then, tends to show that Blanchard's position was regarded as so 
hopeless that it was useless to attempt to obtain payment of any bal- 
ance, and that two agents of this respondent corporation knew that the 
debtor's mill property was mortgaged to its full value, that he was un- 
able to meet his protested dieck, and that he was being pressed every- 
where. 

ïn tRe case of the Mayo Contracting Company, in the Massachusetts 
District, in an opinion as yet unpublished, Judge Dodge holds that the 
same circumstances, which establish an intent to prefer on the debt- 
or's part, also establish, on the part of the creditor, reasonable cause 
to believe that the debtor intended a préférence. In the case at bar, 
with référence to the payments to this respondent, the same évidence 
which leads me to believe that the bankrupt intended to make a préf- 
érence induces the belief, also, that this respondent had reasonable 
cause to believe such to be the debtor's intent. The whole évidence, 
taken together, leads me to the conclusion that an authorized agent 
of the respondent corporation had reasonable grounds to believe that 
the debtor was insolvent, and that, in making the payments to this 
respondent, he intended a préférence. The payments to the Oscar 
Holway Company are held to bave been voidable préférences. 

A decree may be drawn in accordance with this opinion, with costs 
for complainant in each case. 
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UNITED STATES T. CHABX.BS H. WYMAN & CO. 

(Circuit CJourt of Appeals, Eaghth Circuit July 22, 19OT.) 

Nos. 1,798, 2,580. 

L OosTOMS DuTiEB— Pbotkrt— Pebiod FOB FII-INO. 

Customs Administrative Act June 10, 1890, c. 407, S M, 26 Stat 13T 
[U. S. Comp. St 1901, p. 1933], permltting protests agalnst décisions of col- 
lectors of customs to be flled "wlthln ten days after but not before" liqui- 
dation of the entries, fixes definitely the time wlthln wblch a protest must 
be flled ; and. If not flled wltliln thls perlod, a protest Is Invalid. 

[Ed. Note. — For cases in point, see Cent Dlg. vol, 15, Customs Dutles, 
( 198.] 

2. Saub— Extension 07 Tiue— CnsTOUHouBE E}bbob. 

By a customhouse error the date of liquidation was stated in an entry 
as belng later than It was in fact, and a représentative of the importer was 
thereby misled; but the correct date was given in both a notice sent to 
the importer and the liquidation bulletin posted for Inspection by im- 
porters. Held, that the error dld not bave tfae effect of extendhig the 
perlod for flling protests, prescribed by Customs Administrative Act June 
10, 1890, c. 407, § 14, 26 Stat 137 [U. S. Comp. St 1901, p. 1933]. 

[Ed. Note. — For cases in point see Cent. Dlg. vol. 16, Customs Dutles, 
1 198.] 

3. SaMK— lilQtriDATIOW— DiSCEEPANOT IN DATE. 

For the purpose of ascertalnlng the date for flling protests, Importera 
are bound to take notice of the dates given In the liquidation bulletin pub- 
Ucly posted as prescribed by tlie customs r^ulatlons; and. In case of com- 
fllct between the bulletin and notations on the entry, they should be gov- 
emed by the former. 

[Ed. Note. — For cases In point see Cent Dlg. vol. 15, Customs Dutles, 
i 198.] 

Appeal from the Circuit Court of the United States for the Eastem 
District of Missouri. 

Edward P. Johnson, Asst U. S. Atty. (Henry W. Blodgett, U. S. 
Atty., on the brief), for the United States. 

Clinton Rowell and Joseph H. Zumbalen, for importers. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

RINER, District Judge. This is an appeal from an order of the Cir- 
cuit Court for the Eastem district of Missouri, reversing the action 
of the Board of United States General Appraisers in overruling the 
protest of Charles H. Wyman & Co., a corporation, importer, and 
further ordering that the surveyor of customs at the port of St Louis 
reliquidate the entry in controversy according to certain findings made 
by the court. 

It appears from the record that Wyman & Co. imported on the 
steamer Wilhelm der Grosse from Bremen two cases, numbered 531 
and 535, containing millinery, buckles, and omaments valued at $135. 
The importation was entered on the 3d day of July, 1900, at the port 
of St. Louis as No. 17. The duty thereon was fixed at 60 per cent 
ad valorem, under parag^aph 434 of the tariflE act of 1897. Act July 
24, 1897, 30 Stat 151, c. 11 [U. S. Comp. St 1901, p. 1676]. The en- 
156 F,— 7 
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try was liquîdated July 6, 1900. The liquidating clerk, by mistake, 
made the date of liquidation July 7, instead of July 6, 1900, the figure 
"7" bemg in red ink. He then passed the entry back to the entry clerk, 
who discovered the error in the date and corrected it by drawing a line 
through the figure "7" and writing over it in black ink the figure "6." 
It was admitted by the importer that the change was not made with 
the iritent to injure or beftefit afty one. The record of the liquidation 
of this entry, No. 17, in thé entry clerk's office, shows that it was liqui- 
dated July 6, 1900. The évidence shows that the entry was placed 
upon the bulletin of liquidations, which is posted for tiie inspection 
of importers ; and it is stipulated between the parties that the bulletin 
sheet of July 6, 1900, shows this entry to hâve been posted as liquidated 
July 6, 1900. The importer also received notice dated July 6, 1900, 
from the entry clerk, advising it of the liquidation of this entry; and 
the mémorandum on the baclc of this notice setting forth the data from 
which to prépare a protest was admitted to be in the handwriting of 
Mr. Hollman, acting for and on behalf of the importer. The protest 
was presented to the surveyof of customs on the 17th of July, 1900, 
who declined tô receive it on the ground that it was not presented in 
time. It was thén presented to the Boatd of United States General 
Appraisers, who, after hearing, on the 17th of October, 1905, sustained 
the décision of the surveyor. An application was then made, within 
the time allowed by law, to the Circuit Court for the Êastem district 
of Missouri, for a review of the questions of law and fact involved in 
the décision; and upon considération of the évidence taken by the 
Board of General Appraisers, together with some additional évidence 
taken pursuant to an order of court, the Circuit Court entered the order 
hère complained of. 

Two questions are presentied by this record: First, was the protest 
presented in time; and, second, if so, was the merchandise properly 
assessed at 60 per cent, ad valorem, as jewelry, under paragraph 434 
of the actof 1897? 

Section 14 of an act of Congress (Act June 10, 1890, 26 Stat. 137, 
c. 407. [U. S. Comp. St. 1901, p. 1933]), entitled "An act to simplify 
the laws in relation to the collection of revenue," approved June 10, 
1890), so far as it becomes necessary for the détermination of the ques- 
tion first suggested, is as foUows: 

"That the décision of the collector as to the rate and amount of dutles 
ehargeable upon Imported merchandise, Includlng ail dutlable costs and char- 
ges, and as to ail fées and esactlons of whatever character (except dutles on 
tonnage), shall be final and conclusive against ail persons Interested therein 
uniess the owner, importer, consignée, or agent of such merchandise, or the 
person paylng such fées, charges, and exactions other than dutles, shall, 
within ten days after 'but not bef ore' such aseertainment and liquidation of 
dutiea, as well in cases of merchandise entered In bond as for consumptlon, or 
within ten days after the payment of such fées, charges, and exactions, If 
dissatisfled vlth such décision glve notice In wrltlng to the collector, setting 
forth therein dlstlnctly and speclflcally, and in respect to each entry or pay- 
ment, the reasons for hls objections therèto, and If the nierchandise Is en- 
tered for consumption shall pay the full amount of the dutles and charges as- 
certained to be due thereon." 

Wé ihink the provision of the statute above quoted fixes definitely 
the tihie within which t^eprdteât must be filed, and that the 10 daya 
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begins to run from the date of final liquidation. Prior to thîs act of 
1890, a protest could be filed at any time after entry and duties esti- 
mated thereon; the final liquidation being regarded only as fixing 
the lirait beyond which notice could not be given. Davies v. Miller, 
130 U. S. 284, 9 Sup. Ct. 560, 33 L. Ed. 932. The case of Davies v. 
Miller was decidcd in 1889, and the statute in force at that time pro- 
vided that the décision of the collector should be final unless the own- 
er, importer, agent, or consignée of the merchandise — "shall within 
ten days after the ascertainment and liquidation of duties * * * 
give notice in writing to the collector on each entry, if dissatisfied with 
his décision, setting forth therein distinctly and specifically the grounds 
of his objection thereto." This provision, as already suggested, the 
Suprême Court held, only fixed the limit beyond which notice could 
not be given; and it was doubtless for the very purpose of avoiding 
the inconvenience arising from this practice that in the act of 1890 the 
words "but not before" were inserted in section 14, thus confining 
the time of the protest to within 10 days from final liquidation and to 
prevent it from being filed either before the final ascertainment or 
after the expiration of the 10 days from such final ascertainment. In 
re Guggenheim Smelting Company, 112 Fed. 617, 60 C. C. A. 374; 
In re Bailey et al., 112 Fed. (C. C.) 413. 

It is admitted that this entry, No. 17, was as a matter of f act liqui- 
dated on the 6th of July, 1900, but it is insisted that, because the liqui- 
dating clerk by inadvertence indorsed upon the entry in red ink the 
words "liquidated July 7th, 1900," the time for filing tfie protest began 
to run from that date. While it is true that Mr. HoUman, represent- 
ing the appellee, stated in his affidavit that he obtained possession of 
entry No. 17 in order to get the détails of the assessment for the pur- 
pose of filing protest if necessary, and that he did not observe any 
date other than the date of July 7, 1900, as indicating the date of liqui- 
dation ; yet in our judgment the fact, if it was a fact, that the correc- 
tion of the date on the entry had not been made until after Mr. HoU- 
man's examination, which he states in his affidavit was made July 7, 
1900, would not hâve the efïect to extend the time, for the importer 
was not bound to take notice of the notations made by the liquidating 
clerk on the entry, but was bound to take notice of the liquidation bul- 
letin sheet posted for inspection by importers and the notice sent to 
the importer by the entry clerk. Article 1417 and article 1460, Customs 
Régulations 1899. It is admitted that both the notice sent to the im- 
porter and the liquidation bulletin sheet in relation to this entry were 
dated July 6, 1900, and that the liquidation bulletin sheet shows the 
entry in question to hâve been posted as liquidated on July 6, 1900. 
We think, too, that the record clearly shows that the correction of the 
date on the entry itself was made on July 6, 1900, the date of liquida- 
tion, and the fact that Mr. HoUman did not see it was due to some 
oversight on his part. Mr. Johnson, the entry clerk, testified that 
entries were recorded the day they were received in a record book 
called "Record of Liquidations," and that this entry. No. 17, appeared 
upon that book as liquidated July 6, 1900, and that no change or cor- 
rection in relation to this entry was made upon the record. Hence the 
correction of the date upon the entry, it is reasonable to présume, was 
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made before the entry was recorded. It foUows from what has been 
said that the décision of the Board of General Appraisers was right, 
and should hâve been afBrmed. 

The conclusion reached upon the first question presented by the 
record renders it unnecessary to consider the second question. 

The order of the Circuit Court is reversed, with directions to affirm 
the décision of the Board of United States General Appraisers. 



STAIE V. KANa 

(Cflrcult CJourt of Appeals, Slxth carcuit October 17, 1007.) 

No. 1,656. 

1. Neoligenob— Action fob Neoliqencje— Question fob Jtibt. 

The pétition, In an action against the lessee of a theater for a Personal 
Injury, alleged that among the appliances of the theater of which de- 
fendant had control Waa a flre eztlnguisher, whlcb was Iiept on the sill 
of an open window at the side of the stairway leadlng to the gallery of 
the theater, that It was imsecured, and was in a place where men and 
boys in crowding down the stairway, as was usual at the close of a per^ 
formance, were liliely to Isnoclc it ont of the window, as they in fact dld, 
and that it fell and Injured plalntifiC, who was on the walk below. There 
was évidence tending to support such allégations. HeU, that the pétition 
and évidence made a case of négligence which was properly submitted 
to the Jury. 

2. Sahe— Evidence to Estabush. 

The accident itself in such case may be regarded, In the absence of 
ezplanatlon, as proof of the négligence charged. 

[Ed. Note. — ^For cases là point, see Cent. DJg. vol. 87, Négligence, H 

218, 271.] , 

S. Evidence— EELEVANOT—SntiLAB Teansactions. 

In such action, évidence was admissible to show that the descending 
crowd had several times previously dislodged the flre extinguisher from 
Its place in the window, and that such fact was known to défendant, as 
material In determining whether or not the flre extingulsher was in an 
unsafe and dangerous place, and whether défendant was négligent In 
placlng and permitting It to remain there on the occasion in issue. 

ïMâ. Note. — For cases In point, see Cent Dlg. vol. 20, Evidence^ {} 
406-418.] 

In Error to the Circuit Court of the United States for the Eastem 
Division of the Northern District of Ohio. 

Wm. B. Beebe and A. W. Lamson, for plaintiff in error. 
R. B. Newcomb, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought by a minor, 
through his mother, for personal injuries against the lessee of the 
Cleveland Theater, in Cleveland, Ohio. The youn^ man, Kane, had 
attended a night performance, and as he was leavmg the theater he 
was struck on the sidewalk in front by a fire extinguisher, which, 
during the performance, and for some time before, had been standing 
in the window on the third or gallery iîoor, next the stairs down which 
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the occupants of the gallery passed to reach the street The case 
went to the jury, and there was a verdict for the plaintiff. 

It was the contention of the plaintiff that the défendant owned and 
controUed the fire extinguisher, that he negligently and carelessly 
placed it in the window unfastened and unsecured, and as a resuit it 
fell from the building and injured the plaintiff. In other words, the 
contention was that the fire extinguisher was unfastened and unse- 
cured, and occupied a dangerous position, and that, although no one 
saw it fall, the jury had a right, under the circumstances, to infer 
that it fell because of the négligence of the défendant in permitting it 
to remain where it was, when he might reasonably anticipate that the 
crowding and jostling of the young men and boys, just out from an 
entertainment and eager to reach the street, would, in their hurry, push 
it from the window onto the fire escape and permit it to fall down upon 
the people leaving the theater below. 

There are really but two questions presented: First, whether the 
pétition stated a case of négligence which was supported by sufficient 
évidence to sustain the verdict; and, second, whether the court did 
right in permitting the introduction of évidence tending to show that 
the fire extinguisher was so placed in the window, unfastened and 
unsecured, and next the stairs which descended from the gallery to- 
wards the street, that on several occasions it was struck by the jostling 
crowd and fell over in the direction of the fire escape, being caught 
and held by an employé then on duty. There are some other ques- 
tions relating to charges given or refused, but they ail really dépend 
upon the disposition of those that we hâve indicated. 

1. As to the pétition and the évidence in its support, we entertain 
no doubt that a case of négligence was stated by the plaintiff, and 
that the évidence was sufficient to warrant the court in leaving to the 
jury the détermination whether the défendant was or was not guilty 
as charged. The pétition states that the défendant had charge and 
control of the fire extinguisher which fell and injured the plaintiff; 
that the défendant negligently placed it in a window next the stairs 
which descended from the gallery, not safely or properly fastened or 
secured, and as a resuit it fell from the window over the fire escape and 
down on to the street, where it struck and injured the plaintiff, who 
was just leaving the theater. We think this states a case in favor of 
thé young man against the lessee of the theater. The latter was com- 
pelled by law to provide a fire extinguisher, but it was his duty to put 
it in a secure place, where it would not be liable to fall out the theater 
and injure a patron or passer-by. This obligation accompanied the 
duty. The pétition charges the violation of the obligation to place 
the fire extinguisher in a secure place. He was négligent in placing it 
where the ordinary movement of a gallery crowd (of which he was 
advised) might jostle it loose and let it fall on to the sidewalk. The 
accident itself might be regarded, in the absence of explanation, as 
proof of the négligence charged. Scott v. London Dock Co., 3 H. & 
C, 596 ; Cinti., etc., Ry. Co. v. South Fork Coal Co., 139 Fed. 528, 
71 C. C. A. 316, 1 L. R. A. (N. S.) 533; Traction Co. v. Holzenkamp, 
74 Ohio St., 379, 78 N. E. 529. 



102 156 FBDBBAL BBPOBTER. 

2. Thfc ruiing on the introduction of certain évidence arose during 
the testimony of Gross and Grussey, employés of the défendant not a 
great while before the accident. Gross was a spécial police officer and 
watchman in charge of the gallery from October 1, 1904, until Feb- 
ruary, 1905. He noticed the fire extinguisher standing in the window 
next the stairway where the crowd descended from the gallery. Asked 
to State what he noticed, if anything, with référence to the fire ex- 
tinguisher when the crowd would be going down stairs, he said, after 
objection: 

"The crowd would rush for the stairs. They would Jam up agalnst the 
window, and, when the window was open, there was twlce that the fire ex- 
tinguisher fell out, and I grabbed It" 

At another place, Gross, in answering as to how the crowd came 
to knock the fire extinguisher out of the window, said: 

"It started to fall, and I grabbed It as It went out, because the crowd came 
rushlng llke a lot of cattle. The small boys especially would fall Into the sUl 
of the window as they went down thoae stairs." 

Grussey was ticket taker in the gallery and night watchman until 
August, 1905. Answering the question: "I wish you would state 
what you noticed when the crowd was rushing out with référence to 
the fire extinguisher in the window," Grussey said: "I hâve noticed 
the crowd bumped up against it and throwed it down several times." 
Grussey testified that he reported the knocking of the fire extinguisher 
out of the window to the manager of the theater, and wanted to put 
up some slats there to keep the crowd from brushing up against the 
window. Cookson, the manager, said this could not be donc; no 
slats could be put up there. 

As stated, the testimony of Gross and Grussey was admitted subject 
to exception, and its use was carefuUy limited in the charge; the 
court saying: 

"I am requested, gentlemen, to charge that It Is only the négligence of the 
défendant on the nIght In question whlch Is to be consldered by you as deter- 
mlnlng Its Hablllty In thls case, and not Its négligence at some otber time. Evi- 
dence of what had occurred with respect to thls flre extinguisher prlor to the 
night when the accident occurred was only admitted in évidence for the pur- 
pose of showing that the flre extinguisher would fall over, and that the de- 
fendant was notifled of the fact that it would so fall over or out as claimed 
by the plalntlfT. Only for that purpose are you to consider the testimony ol 
anything that happened In respect to the fallin.g over of the fire extinguisher 
prlor to that night" 

In other words, the évidence was not used to show négligence on 
the part of the lessee on former occasions, but tended to show the usual 
conduct of the crowd in descending or "piling down" from the gallery; 
and, in view of such anticipated conduct, the fire extinguisher, in being 
placed unfastened in the window next to the descending crowd, was 
bçing left in an unsecure, dangerous, and négligent position. The 
fact that the descending crowd had several times dislodged it from its 
place in the window, and this was known to the lessee, was material 
m determining whether the fire extinguisher was or was not in an un- 
«afe and dangerous place, and the lessee négligent in placing and leav- 



IK BB SITKSBBI. 103 

ing ît there, We think the testimony was propcriy admitted, and we 
find no erroi* in the action of the court below whidi would warrant a 
reversai. 
The judgment is affirmed. 



In re SUNSBBI. 
(District Court, W. D. Pennsylvanla. Febrnary, 19OT.) 

BANKETJPTCT— JtTBlSDICTIOH OF COUBT— SXJMMABT SEIZXJEK OÏ PBOPKRTT. 

Whlle a court of bankruptcy possessea the power to summarily seize 
property In the possession of thlrd persons, but alleged to belong to the 
estate of a bankrupt, when necessary (or the préservation of the estate, 
Buch power should be exerclsed only upon a pétition by credltors deflnlte- 
ly settlng forth ail the facts whlch show the bankrupt's ownershlp and 
the necessity for such action, and on the givlng of a bond to protect the 
rlghts of the person In possession ; and when such i)erson sets up an ad- 
verse clalm to the property whlch Is not merely colorable the bankruptcy 
court is wlthout jurlsdlctlon to adjudlcate the same over hls objection, 
but must leare it to be determined in a plenary suit 

In Bankruptcy. On pétition by receiver and answer thereto. 

Eichenauer & Ache, for receiver. 
E. L. Mattern, for Billante & Co. 
Breck & VaiU, for bankrupt. 

EWING, District Judge. On January 18, 1907, a creditors' péti- 
tion praying for the adjudication of A. Sunseri as a bankrupt was 
filed, and on the same day a pétition of varions creditors praying for 
the appointment of a receiver was presented, whereupon Charles P. 
O'Connor was appointed receiver, with authority to take charge of, 
préserve, and dispose of the assets of said bankrupt, subject to the ap- 
proval of the court. On January 31st the said receiver presented his 
pétition, setting forth the foregoing facts, and alleging that the said 
Sunseri had entered into a conspiracy with P. Billante & Co., of 
Huntingdon, Pa., to defraud the creditors of said Sunseri, and that 
in pursuance of said conspiracy large quantities of goods were shipped 
by Sunseri to P. Billante & Co., at Punxsutawney, Pa., where they 
had a store, and that some of the said goods were transferred and 
shipped by Billante from thère to their store ât Huntingdon, and that 
some goods purchased by Sunseri he had shipped direct to Billante & 
Co., and that thèse goods so disposed of by Sunseri to Billante & Co., 
constituted a large portion of his assets, and that the conduct of thèse 
parties was for the purpose of hindering, delaying, and defrauding the 
creditors of said Sunseri, and praying for an order to seize said goods 
in the hands of P. Billante & Co., in order that they might be pre- 
served to the bankrupt's estate. Said pétition further alleged that 
P. Billante & Co., were financially irresponsible, and that the identity 
of the members of the firm had not been established and was unknown 
in their locality. On the same day the prayer of that pétition was 
granted, and the said O'Connor directed to take into custody, and hold 
gubject to the further order of this court, the merchandise transferred 
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to P. Billante & Co., at Punxsutawney and at Huntîngdon, and the 
said P. Billante & Co., were directed to propound their daim within 
10 days after service of said order. Pursuant to said order the re- 
ceiver took charge of the stores of the said Billante & Co., at Hunting- 
don and Punxsutawney. 

On February 6th Billante & Co., by Philip Billante, one of the part- 
ners, filed an answer to the receiver's pétition in the nature of a 
counter pétition, setting forth that they had no knowledge whatever 
of the financial condition of Sunseri, and never entered into any con- 
spiracy with him, but that the goods so shipped by Sunseri to them 
were purchased by them in the ordinary course of business, for the pur- 
pose of conducting their stores at Huntingdon and Punxsutawney, the 
former of which they opened about the Ist of April, 1906, and the 
latter apparently some time subséquent, and that for ail of said mer- 
chandise the priées paid were fuU and adéquate; that ail of said 
merchandise had been paid for, except one bill for a shipment in 
January, 1907, amounting to about $40.75, against which they haye 
a good défense for shortage and damaged goods; and that said bill, 
together with a bill of January 7, 1907, of $140, had been placed by 
Sunseri in the hands of an attorney for collection from them, pay- 
ment of which they refused, as to the $40 for the reason aforesaid, 
and as to the $140 for the reason it was paid for in cash and they hold 
a receipt therefor, which is attached to their said answer. And the 
said respondents allège that the order of this court was without au- 
thority for the seizure of their property without notice, process, or 
suit; that it was beyond the jurisdiction of this court to seize any 
goods outside its territorial limits (the said town of Huntingdon be- 
ing in the Middle district of Pennsylvania) ; and that for the reasons 
above stated, as to their claiming this property adversely and with 
more than colorable title, this court is without jurisdiction to déter- 
mine the title to it in this summary manner. 

Upon this pétition and answer the case was argued by counsel, with- 
out any testimony having been taken, and upon the facts as set forth 
in said pétition and answer. It will be noted the answer does not 
deny the transfer of the goods from the alleged bankrupt to Billante 
& Co., but does deny explicitly any knowledge of Sunseri's insolvency 
at the time, any conspiracy with Sunseri, any object in the purchase 
of said goods other than for the proper and ordinary conduct of their 
business, and even any indebtedness therefor to said Sunseri beyond 
the controverted claims aforesaid. The pétition of the receiver up- 
on which this order was granted grives no facts for the allégation of 
conspiracy and intent to hinder, delay, and defraud creditors, beyond 
the shipments to Billante & Co. from time to time during the few 
months preceding the filing of the pétition in bankruptcy, and facts 
in regard to the extent of the purchases and sales made by Sunseri 
during the same period, as shown by his books now in the hands of 
the receiver. As the case now stands, it does not seem necessary to 
dispose of the question of extraterritorial jurisdiction, or the question 
of the authority of the court to summarily seize property alleged to be- 
long to the bankrupt in the hands of third persons. When necessary 
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for the préservation of the estate of the bankrupt and the security of 
the creditors, the latter authority can hardly be questioned, under the 
various provisions of the bankrupt act havin^ that object in view; but 
the manner and practice regarding such seizures, as pursued in this 
case, may very well be called into question. I do not think the court 
should authorize such seizure in any case, except upon a pétition very 
clearly and definitely setting forth ail the facts, not merely suspicions, 
and after exacting proper security to protect the rights of the third 
parties in whose hands the goods are alleged to be. Such pétition 
should be presented by the creditors, rather than by any temporary re- 
ceiver, and they should be required to give the bond aforesaid be- 
fore such seizure should be authorized. 

When property alleged to hâve been disposed of by the bankrupt in 
fraud of his creditors is in the hands of third parties, and a seizure 
thereof properly made under authority of the court, if such third par- 
ties set up an adverse claim to said property, which is more than 
merely colorable, and said parties are not merely the agent or rep- 
résentative of the bankrupt, the court can proceed no further than 
the ascertainment of thèse facts, but must relegate the parties to some 
proper plenary action. It will be seen, from the statements contained 
in the pétition and answer, that the claim of Billante & Co. to the 
goods in question is more than merely colorable, and that they are 
claiming in their own right, and are not in any respect holding said 
property as agents or représentatives of Sunseri. It therefore fol- 
lows that this court has no authority to proceed further in the mat- 
ter, or summarily dispose of the question of title, no matter how 
fraudulent the transaction between Sunseri and Billante & Co. may 
eventually prove to hâve been, but that said Billante & Co. are entitled 
to hâve their title to said goods determined in an appropriate plenary 
action. In re Teschmacher & Mrazay (D. C.) 11 Am. Bankr. Rep. 
547, 127 Fed. 728; In re Davis, Taylor & Co. (D. C.) 16 Am. Bankr. 
Rep. 486, 144 Fed. 285 ; Louisville Trust Co. v. Comingor, 184 U. 
S. 18, 7 Am. Bankr. Rep. 421, 22 Sup. Ct. 293, 46 L. Ed. 413. 

Moreover, it appears that the receiver exceeded his authority when 
he took possession of ail the goods of Billante & Co. in their respective 
stores, regardless of the sources from which they obtained them. It 
may be added that in ail such proceedings, unless the property is of 
an exceedingly perishable nature, or the circumstances of the case 
particularly urgent, it would be better, before any order for seizure 
were granted, to give the party in whose hands the property is alleged 
to be prior notice and an opportunity to be heard on a rule to show 
cause. 

The claim of the receiver in his pétition that the disposition of this 
property was in violation of the provisions of the act of assembly of 
Pennsylvania of March 28, 1905, was abandoned on the argument. 

Should the creditors of Sunseri, after further examination, be sat- 
isfied that they are able to show such a transaction between Sunseri 
and Billante & Co. regarding thèse goods as to make the custody of 
Billante & Co. merely that of agents of Sunseri, or to show in tiiem 
nothing more than a merely colorable title, they can présent their pe- 
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tition to court for another order, and for that purpose, and for the 
reasons above given, the order of January Slst last will be vacated, 
without préjudice. But the creditors must understand that in any 
eVent they would be required, before the grant of any order by the 
court, to gfive adéquate bond to protect the rights of said Billante & 
Co., in case it should be found that the proceeding was not well 
founded. 

Therefore it is ordered and directed that the order of seizure of 
January 31, 1907, be vacated, and the custody of the property in ques- 
tion restored to P. Billante & Co., but without préjudice. 



MANNING r. EVANS. 

(District Court, D. New Jersey. August 8, 1907.) 

No. 116. 

1, BANKBUPTOY— VOIDABLE PEErEBENCŒ— DaTB OF FlLINO PETITION. 

Where a pétition In Jnvoluntary bankrnptcy was InsufBclent on Its face 
to atithorlze the court to make an adjudication, becausc It showed less 
than the required nmnber of legally quallfled petltloners, but other credit- 
ors afterward joined thereln, the four months' period wlthin whlch trans- 
fers of property may be arolded as preferential, under Bankr. Act July 1, 
1898, c. 541, § 60b, 30 Stat 562 [U. S. Oomp. St. 1901, p. 3445], or as fraud- 
ulent, under section 6te as amended by Act Feb. 5, 1902, c. 487, S 16, 82 
Stat 800 [U. S. Comp. St Supp. 1905, p. 690], nms back from the tlme 
wben Buch Joinder made the pétition sufflclent, whlch for such purpose 
must be considered as the date of flliiig. 

a. Sahe. 

Under the law of New Jersey, It la not unlawful for an Insolvent debtor 
to prefer a credltor by a transfer of property, if made in good falth and 
for an adéquate considération, and the trustée of a bankrupt cannot set 
aside such a transfer made by him under Bankr. Act July 1, 1898, c 641, 
S 70, 80 Stat 566 [U. S. Oomp. St 1901, p. 345], whlch glves the trustée 
the rlght to avoid any transfer whlch mlght hare beea aroided bj cred- 
itors. 

In Equity. On final hearing. 

John S. Applegate & Son, for complainant. 
Wesley B. Stout and Charles Harvey, for défendant 

LANNING, District Judge. The complainant is trustée of the es- 
tate of William F. Patterson, bankrupt. By his bill of complaint he 
seeks a decree setting aside certain conveyances of lands by Patterson 
to the défendant, George W. Evans. The pleadings and proofs es- 
tablish thèse facts : 

On December 28, 1904, Patterson was indebted to the défendant in 
the sum of $1,130.08 for cash loaned, and the sum of $2,600 on promis- 
sory notes, making in ail the sum of $3,730.08. On thèse sums interest 
had accrued to the amount of $347. Patterson was also indebted to 
the défendant in the sum of $800, seçured by mortgage on a parcel of 
real estate in Monmouth county, N. J., on which interest had accrued 
to the amount of $140. For some months the défendant had been en- 
deavoring, without success, to get a settlement by Patterson. On the 
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date above mentioned, Patterson proposed to convey to the défendant 
the parcel of land covered by the mortgage of $800 at a valuation of 
$1,800, which, after deducting the mortgage debt of $800, the inter- 
est of $140 accrued thereon, and taxes amounting to $34, left the val- 
uation of the equity at $826. On December 30, 1904, Patterson pro- 
posed to convey to the défendant four other parcels of incumbered real 
estate, the equities in which were respectively valued at the sums of 
$21.05, $1,256, $1,065, and $100. The aggregate valuations of the 
equities in the five parcels was therefore $3,268.05, or $462.03 less than 
Patterson's principal indebtedness to the défendant on the promissory 
notes and for cash loaned. There is no dispute concerning the amount 
of Patterson's indebtedness, and none concerning the fairness of tlie 
valuations of the equities in the real estate. The défendant accepted 
from Patterson deeds of conveyance for the five parcels and had them 
duly recorded on December 29 and 31, 1904. At the time of thèse con- 
veyances, Patterson was also indebted to the Second National Bank of 
Red Bank, N. J., on eight promissory notes. 

A pétition to hâve Patterson adjudged an involuntary bankrupt was 
filed against him on March 31, 1905, by the Second National Bank of 
Red Bank, George K. Hopping, and David C. Bennett. The claims of 
thèse petitioners were based by their pétition solely upon the eight 
promissory notes above referred to. The pétition showed that Hopping 
was liable as indorser on fîve, and that Bennett was so liable on one, 
of the eight notes, and that the Second National Bank had recovered 
judgments on ail the notes not only against Patterson as maker, but 
against ail the indorsers, including Hopping and Bennett. There was 
no averment that Hopping or Bennett had paid to the Second National 
Bank any part of the judgments thus recovered against them, or that 
they had in any way whatever become creditors of Patterson, or that 
the bankrupt's creditors were less than 12 in number. On April 15, 
1905, Patterson filed a gênerai demurrer to the pétition, alleging it to 
be insuffident. On June 9th, the demurrer was withdrawn, and a plea 
interposed alleging that Patterson's creditors were more than 12 in 
number, and that the pétition had in fact been filed by but one creditor. 
On June 27th, the petitioners filed a replication to the plea. On July 
3d, before any hearing upon the plea, two other creditors entered af^ 
pearance and joined in the original pétition. On July lOth Patterson 
consented that he be adjudicated a bankrupt, and adjudication was that 
day made. On August llth, the bankrupt filed a schedule of his as- 
sets and liabilities showing that his creditors were more than 12 in 
number, and on August 15th the complainant was appointed trustée. 

This statement shows that, as the pleadings stood up to July 3, 1905, 
this court was without power to adjudge Patterson a bankrupt. Hop- 
ping and Bennett were not shown by the pétition filed on March 31st 
to be creditors of Patterson. They were simply contingently liable up- 
on notes which they had indorsed for Patterson. The pétition there- 
fore had been filed by but one creditor. More than three months were 
allowed to intervene before any other creditor availed himself of the 
privilège contained in section 59f of the bankruptçy act to enter his 
appearance and join in the original pétition. Act July 1, 1898, c. 641, 
30 Stat 662 [U. S. Comp. St 1901, p. 3445]. Until at least three 
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creditors having provable claims amounting in the aggregate in excess 
of the value of securities held by them to $500 or more had joined in a 
pétition to hâve Patterson adjudged a banikrupt, the court was without 
authority so to adjudge him. The contention of the défendant in the 
présent case therefore is that the bankruptcy proceedings must be con- 
sidered as having been commenced on July 3, 1905, more than four 
months after the date of recording the conveyances to him, and too 
late to eflfect the préférences he thus received. 

In the Romanow Case (D. C.) 93 Fed. 510, Judge Lowell said : 

"The respondents further object that Breitsteln's appearance was entered 
more than four months after the aet of bankruptcy complalned of, but this 
seems Immaterlal. Section 3b provides that tlie pétition may be flled with- 
In four months of the act of bankruptcy. The pétition was flled January 29th, 
and that remains the date of Its flling, though some petltioners hâve Joined 
In It subsequently thereto. For Instance, the date of bankruptcy Is deflned 
by section 1, subd. 10, to be the date when the pétition was flled. If an ad- 
judication Is made In this case, the date of bankruptcy wlll be January 29th, 
though the adjudication be made upon the pétition of one or more créditera 
who Joined therein In the montb of February." 

In the Stein Case, 105 Fed. 749, 45 C. C. A. 29, Judge Wallace, 
speaking for. the Circuit Court of Appeals of the Second Circuit, after 
referring to section 69f of the bankruptcy act, which authorizes cred- 
itors pther than original petitioners "at any time" to enter their ap- 
pearance and join in the pétition, said : 

"It Is urged that to permit other creditors to procure an adjudication who 
hâve net sought to do so untll after four months hâve elapsed since the aet 
of bankruptcy would enable them to overhaul conveyances and sales as fraud- 
aient or preferentlal which could not be done otherwlse, and might work In- 
justice to those whose tltles had by lapse of time beeome safe. Nothing In 
the bankrupt act Indlcates a solicitude for the protection of fraudulent ven- 
dees, and. If creditors whose préférences may be dlsturbed hâve any equltles 
to urge agalnst an adjudication, they are authorlzed by section 59 to inter- 
vene and présent them. And, even If Imaginable cases of hardship may arlse, 
the plaln language of the act, authorlzlng creditors 'at any time' to Join in the 
original pétition, cannot be disregarded." 

In each of the above cases, however, the pétition appea,red, on its 
face, to be free from defects. 
In the Bedingfield Case (D. C.) 96 Fed. 190, Judge Newman said: 

"It would be necessary in every case, of course, that a pétition in involun- 
tary bankruptcy should, on the face of It, show that creditors participated to 
the amount of $500, before a pétition could be flled, or a rule obtalned; and 
thèse, of course, would bave to be partlclpatlng in good falth. Then, if after- 
wards, and before adjudication, It should appear that for some reason one 
or more of the petltloning creditors dld not hâve debts, or their debts were 
not provable, and other creditors came In sufflcient to make the amount neces- 
sary, they could be allowed, and the proceedings stand. The court would 
never entertain a mère sham pétition prepared orlginally wlth a vIew to dolng 
this, but It would be only where a pétition was brought In good falth, and some 
Buch contlngency as has been referred to occurred." 

In the Mackey Case (D. C.) 110 Fed. 355, the pétition was correct 
in form. It was shown, however, that the petitioning creditors did not 
hâve provable claims amounting to $500, although in their pétition they 
had averred that they had. Other creditors were thereupon allowed 
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to joïn in the original pétition after the expiration of four months from 
the date of the act of bankruptcy. 

In the Hafï Case, 136 Fed. 78, 68 C. C. A. 646, it appears that the 
original pétition against Hafï was filed by a single creditor, who aver- 
red that the number of creditors was less than 12. Hafï filed an an- 
swer alleging that they were more than 13 in number. Thereafter two 
other creditors intervened in the proceedings under the original péti- 
tion. Later still, Edward Ridgely filed a pétition which the Circuit 
Court of Appeals for the Second Circuit held to be an original pétition, 
but defective because it did not allège that the creditors were less than 
13 in number. It was allowed to stand, however, for the reason that 
that défense was not properly presented on the hearing by the bank- 
rupt. 

In the présent case, the pétition in bankruptcy was defective on its 
face. There was no averment that the creditors were less than 12 in 
number, and they were in fact more than 12. While there were three 
petitioners, the facts averred showed that only one of them was a 
creditor. In law, therefore, there was but one petitioner. If other 
creditors desired to put themselves in a position where they might, 
through a trustée, obtain a decree vacating the préférences set forth in 
the pétition as acts of bankruptcy, they should hâve entered their ap- 
pearances and joined in the pétition within four months after the 
préférences were given. The filing of a pétition in bankruptcy is no- 
tice to ail the world. If, on its face, it appears to be in proper form, 
creditors who do not join in it are entitled to rely upon it as a good 
pétition. In every such case, if it subsequently appear that some of the 
petitioners are not creditors, or if some other defect be made to ap- 
pear, a reasonable construction of the bankruptcy act permits such de- 
fect to be cured by allowing other creditors to appear and join in the 
pétition even after the expiration of the four months' period. But to 
extend that rule to a case in which the pétition shows on its face that 
the requisite number of creditors hâve not joined in it — a defect which 
every creditor is bound to observe — is équivalent to adjudging a péti- 
tion valid in which the acts of bankruptcy charged were committed 
more than four months before the filing of the pétition. 

I think that a proper construction of the bankruptcy act requîres 
me to hold, in this case, that the pétition in bankruptcy was not filed 
until July 3, 1905. As the conveyances to the défendant, Evans, were 
made more than five months previous to this date, it follows that they 
cannot be set aside under the provisions of section 67e of the bankrupt- 
cy act. See Little v. HoUey-Brooks Hardware Company, 133 Fed. 
874, 67 C. C. A. 46. 

Nor can they be set aside under the provisions of section 60b, which 
is as follows : 

"If a bankrupt shall hâve glven a préférence and the person recelvlnjf It or 
to be benefited thereby, or hls agent acting thereln, shall bave had reasonable 
cause to belleve that it was Intended thereby to glve a préférence, It shall be 
Toidable by the trustée and he may recover the property or Its value from such 
person." 

A "préférence," within the meaning of this section, is such an one as 
is described in section 60a, where it is said : 
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"A person shall bé deemed to haveJgiven a préférence Jt belng Insolvent, 
he bas, wlthln four monthg before the flling of the pétition * * * made 
a transfer of, any of hls property, ^nd the effect of the enforçement of Buch 
♦ • ♦ tnàhsfer will be to enable any one of hls credltors to bbtaln a great- 
er percentage of hls debt than any other of such credltors of the same class." 

In 1903 the clause respecting the four months' limitation was trans- 
ferred to section 60a from section 60b. The effect of this transfer was 
to make the four months' limitation an élément of the préférence re- 
ferrèd to in botii of the sections. Section 60b therefore does not au- 
thorize a recovery by a trustée where the préférence was made more 
than four months before the filing of the pétition. 

The ranaining question is whether the complainant is entitled to 
redress under the provisions of section 70e, which is as foUows : 

"The trustée may avold any transfer by the bankrupt of hls property whleh 
any credltoir of such bankrupt mlght hâve avolded, and may recover the prop- 
erty so transferred, or Its value, from the person to whom it was transferred 
unless he was a bona flde holder for value prlot to the date of the adjudica- 
tion. Such property may bè recovered, or its value collected, from whoever 
may hâve recelved It exeept the bona flde holder for value. For the purpose 
of such recovery any court of bankruptcy herelnbefore deflned, and any state 
court w|iich would bave had Jurlsdletlpn If bapkruptcy had not Intervened, 
shall baye concurrent Jurlsdictlon." 

It wiil be observed that in this section there is no four months' lim- 
itation as in the other sections above referred to. Its effect is to sub- 
rogate the trustée to the rights of credltors. Its distinguishing feature 
is that it authorizes a trustée in bankruptcy to invoke the relief fur- 
nished by state laws to credltors for annuUing transfers of property by 
their debtors. See In re William H. Gray (Sup.) 3 Am. Bankr. Rep. 
647, 62 N. Y. Supp. 618; Skillen v. Endelman (Sup.) 11 Am. Bankr. 
Rep. 766, 79 N. Y. Supp. 413; Collier on Bankruptcy (6th Ed.) 613; 
Loveland on Bankruptcy (3d Ed.) § 168; Bush v. Export Storage 
Company ( C, G.) 136 Fed. 918. The question therefore is : Are the 
facts such that a court Of the state of New Jersey would adjudge the 
conveyances of December 28 and 30, 1904, invalid as against credltors? 

As already stated, Patterson's indebtedness to the défendant was in 
excess of the fair value Of the equities în the lands conveyed to the 
défendant. The considérations agreed on were credited against that 
indebtedness. The conveyances were made for valuable considérations, 
and also, I am satisfied, în good faith. It is a well-settled prirtciple of 
law in New Jersey that an insolvent debtor may prefer any of his cred- 
ltors, either by giving a'rnOrtgage upon his property to secure an an- 
técédent indebtedness, or by conveying prdperty to his créditor in sat- 
isfaction of such indebtedness, provided it be donc in good faith and 
for an adéquate considération. See Garr v. Hill; 9 N, J. Eq. 210; 
Livermore v. McNair, 34 N. J. Eq. 478 ; Low v. Wortman, 44 N. J. 
Eq. 193, 7 Atl. 654, 14 Atl: 086. 

I am unable ïô discovéi- any thèory upon which I can sustain the bill 
of complaint, and there must be a decree dismissing it, with costs. 
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MANNINQ T. PATTBRSON. 

pistrlct Court, D. New Jersey. Augost 8, 1907.)! 

No. 115. 

In Equity. On final hearing on bill, answer, replication, and proofs. 
John S. Applegate & Son, for complainant. 
Wesley B. Stout and Charles Harvey, for défendant. 

LANNING, District Judge. This is a proceeding in equity to set 
aside, as fraudulent against creditors, a mortgage on real estate for 
$2,000 given by the défendant as an individual to himself as guardian 
of John F. Patterson, a lunatic, on December 31, 1904, and recorded on 
January 3, 1905. The mortgage was given as a substitute for two 
other mortgages, one for $1,200, and the other for $800, covering 
other lands owned by the défendant. On giving the mortgage for 
$2,000, the other two mortgages were caneeled. It is not contended 
that the mortgages for $1,300 and $800, which were given aboutl892, 
were in any respect invalid. As was stated in the opinion in Louis 
Y. Manning, Trustée, v. George W. Evans (just filed) 156 Fed. 106, 
an effective pétition to hâve Patterson adjudged an involuntary bank- 
rupt was filed against him on July 3, 1905, just six months after the 
new mortgage had been recorded. 

For the reasons given in that opinion, the mOrtgage cannot be set 
aside either under tiie provisions of section 67e or those of section 60b 
of the Bankruptcy Act. Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. 
Comp. St. 1901, p. 3445]. The contention that it is invalid under the 
provisions of section 70e seems to me equally untenable. Patterson 
owed to the estate of the lunatic for whom he was guardian the sum 
of $2,000. If on December 31, 1904, when the new mortgage was 
given, that debt had been whoUy unsecured, and if he then knew he 
was insolvent, he nevertheless had the légal right, subject to the provi- 
sions of the bankruptcy act, to prefer his lunatic creditor. If an ef- 
fective pétition in bankruptcy had been filed against him within four 
months after January 3, 1905, when the new mortgage was recorded, 
a différent question conceming the validity of the mortgage would 
hâve been presented. The transaction hère complained of not only 
took place six months before the filing of an effective pétition in 
bankruptcy, but it was wholly f ree from any attempt to do more than 
prefer one of the insolvent's many creditors. It was not intended, in 
any légal sensé, to hinder, delay, or defraud any creditor whomsoever. 

The bill of complaint must therefore be dismissed, with costs. 
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BOARD OF TRUSTEES OF WHITMAN COLLEGE v. BBRRYMAN et al. 

(Circuit Court, E. D. Washington, S. D. June 4, 1907.) 

No. 250. 

1. CouBTS— JuEisDicnoN OF Fedebae, Coubts— Amount in Dispute, 

In a suit by an educational corporation to restraln publie offlcers from 
levylng and collecting taxes upon Its property under an alleged exemption 
In its charter, the value of the matter in dispute for the purpose of de- 
termining the jurisdictlon of a fédéral court is not limited to the amount 
of the partlcular tas which has been or Is threatened to be levied, but 
is the value of the right to the exemption clalmed. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 13, Courts, §§ 890, 
891. 

Jurisdictlon of circuit courts as dépendent on amount in controversy, 
see notes to Auer v. Lombard, 19 C. O. A. 75; Tennent-Stribling Shoe Co. 
V. Roper, 36 C. 0. A, 459.] 

2. SamE— FEDERAL QUESTIONi 

Such a suit is one arlsing under that provision of the Constitution of 
the United States prohibitlng the Impairment of contracts by a state, 
and is within the jurlsdlction of a fédéral court, without regard to the 
citlzeashlp of the parties. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 82.] 
Jurisdictlon in cases involvlng fédéral question, see notes to Balley v. 
Mosher, 11 O. C. A. 308; Montana Ore-Purchasing Oo. v. Boston & M. 
C. Co.'s Mining Co., 35 C. C. A. 7.] 

3. Taxation-t-Statittobt Exemption— Constbuction. 

A provision of a charter of an educational corporation granted by légis- 
lative act, that "the property of said board of trustées of Whltman Col- 
lège, Includlng ail Income and proeeeds shall be used exclusively for the 
purposes of éducation and In considération of said use, said property, in- 
come and proeeeds, shall not be subject to taxation," includes wlthin the 
exemption ail property of the corporation, whether used direetly for col- 
lège purposes or as a source of income. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 45, Taxation, § 398.] 

4. Terbitobies— Législative Power — Cobpobate Ohaetebs. 

Act Mafch 2, 1867, c. 150, 14 Stat. 426, which provides that "the légis- 
lative assemblles of the several territories of the United States shall not, 
after the passage of thls act, grant private charters or especial privilèges, 
but they may by gênerai incorporation acts permit persons to assoeiate 
themselves together as bodles corporate for mining, manuf acturing, and 
other industrial pursults," dld not deprlve a territorial Législature of 
power in amendlng an exlstiug charter of an educational corporation to 
provide that its property shall be exempted from taxation. 

5. Sahe. 

Under Rev. St. § 1850, providing that législative acts of territories "shall 
be submitted to Congress, and if disapproved shall be null and of no ef- 
fect," where such an act has been on the statute books for many year» 
without any expression of disapproval by Congress, the implication is 
warranted that it was approved. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Taxation, § 18.1 

6. Taxation— Tax Sale Oebtificate— Action to Set Aside— Natuee of Remb- 

DT— Adequacy of Remedt AT Law. 

Under the revenue laws of Washington, which provide for the issuance 
of certifleates of delinquency for unpaid taxes which bear 15 per cent in- 
terest and are liens on the property, such a certificate if= a cloud upon the 
title to real estate, and an owner of a number of parcels against which 
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taxes hâve separatelr been wrongfully Imposed is wlthout adéquate reme- 
dy at law and may malntaln a suit in equlty to remore such cloud. 

[Ed. Note. — ^For cases in point, see Cent Dlg. ToL 45, Taxation, {{ 1583, 
1584.] 

In Equity. On demurrer to bill. 

George Tumer, Thomas Burke, W. T. Dovell, and Allen H. Rey- 
nolds, for complainant. 
Lester S. Wilson and Otto B. Rupp, for défendants. 

WHITSON, District Judge. Elkanah Walker, Cushing Eells, and 
others, on the 20th day of December, 1859, secured a charter from the 
Législature of Washington Territory for the establishment of an 
educational institution to be devoted to the instruction of persons of both 
sexes in science and literature. The persons therein named and their 
successors were declared to be a body politic and corporate, in law, 
by the name and style of the "Président and Trustées of Whitman 
Seminary." It was provided that the corporation should hâve per- 
pétuai succession, with power to acquire, possess, and hold property, 
real, personal, and mixed, and to sell, grant, convey, rent, or other- 
wise dispose of the samé at pleasure ; with power to sue and be sued, 
plead and be impleaded, in ail courts of justice, both at law and in 
equity. Sess. Laws Wash. T. 1859-60, p. 432. 

The persons named in the act of the Législature accepted the con- 
ditions of the grant, and established said seminary at Walla Walla in 
pursuance of its purposes, and in accordance with the provisions therein 
contained. It was maintained as Whitman Seminary until the 20th 
day of November, 1883, when the act was amended by the territorial 
Législature. The name was changed to Whitman Collège, and it was 
amended in other respects, but in so far as vital to the matter now at 
issue, référence need only be made to section 6, relating to taxation, 
which reads as follows : 

"That the property of said Board of trustées ef Whitman Collège, inelnd- 
ing ail Income and proceeds shall be used exclusively for the purposes of édu- 
cation, and in considération of said use, said property, income and proceeds, 
shall not be subject to taxation." Sess. Laws Wash. T. 1883, p. 400. 

The amendment was accepted; and, being thus empowered, Whit- 
man Collège became the successor of Whitman Seminary and received 
by appropriate conveyances its property and assets, and thereafter con- 
tinued to be, and is now, maintained as an educational institution for 
the purposes expressed and in accordance with the original act and 
the amendments thereof. 

Thus may be briefly summarized the allégations of the bill in so 
far as it relates to the history of the subject-matter which leads up to 
the controversy in this case. That controversy arises out of the attempt 
of the défendants, who are alleged to be, respectively, the assessor, 
treasurer, auditor, and board of county commissioners of Walla Walla 
county, to assess for taxation, and levy taxes upon, certain real prop- 
erty bélonging to the complainant, which it is contended is in vio- 
lation of l£e amendatory act of 1883, and it has taken the form of a 

156F.-â 
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demurrer to the bill of complaint, Whîch challenges both the jurisdiction 
of the court and the equity of the bill. 

First, as to Jurisdiction. 

(a) It is objected that an amount sufficient to sustain jurisdiction îs 
not disclosed, tiie tax sought to be collected being $946.32 ; that the 
amount of the tax, and not the value of the property taxed, fumishes the 
criterion by which jurisdiction should be determined, and that future 
taxation is so spéculative and invdved in so much uncertainty as not 
to be the subject of inquiry; that complainant may not be the owner 
of the property, and if so future taxes may not be assessed. As to the 
extent of this rule, we must now inquire. 

In Citizens' Bank v. Cannon, 164 U. S. 319, 383, 17 Sup. Ct. 89, 
41 h. Ed. 451, the Suprême Court, in discussing the question, said: 

"The piirpose of the bill Is to restraln certain tax assessors and tax col- 
lectors from eollecting taxes for spécifie years, and, if the amount of snch 
taxes does not confer jurisdiction, It Is, from the nature of thlngs, Impossible 
for a court to foresee what, If any, taxes may be assessed In the future." 

So it was thus stated in Holt v. Indiana Mfg. Co., 176 U. S. 72, 20 
Sup. €1.272,441,. Ed. 374: 

"And the effect on future taxation of a décision that the partlcular taxation 
la Invalld cannot be avalled of to add to the sum or value of the matter In 

dispute." 

That the rule îs wellsettled the foUowing authorities will attest: 
Eishback v. Western Union Tel. Co., 161 U. S. 96, 16 Sup. Ct. 506, 
40 L. Ed. 630 ; Washington, etc., R. v. District of Columbia, 146 U. S. 
231, 13 Sup. Ct. 64, 36 L. Ed. 951 ; New England Mortgage Security 
Co. V. Gay, 145 U. S. 123-130, 12 Sup. Ct. 815, 36 L. Ed. 646; North- 
ern Pacific Railroad Co. v. Walker, 148 U. S. 392, 13 Sup. Ct. 650, 
37 L. Ed. 494; Walter v. Northeastem Railroad, 147 U. S. 370, 13 
Sup. Ct. 348, 37 L,. Ed. 206; Clay Center v. Farmers' Loan & Trust 
Co., 145 U. S. 224, 13 Sup. Ct. 817, 36 L. Ed. 685 ; Mayor, etc., of 
Baltimore v. Postal Tel. Cable Co. (C. C.) 63 Fed. 500; Unehan Rail- 
way Transfer Co. v. Pendergrass, 70 Fed. 1, 16 C. C. A. 586; Wood- 
man v. Ely (C. C.) 2 Fed. 839; Murphy v. East Portiand (C. C.) 42 
Fed. 308. 

Nor can the contingent loss which may be sustained by either of the 
parties through the probative effect of tiie judgment, however certain 
it may be that such loss will occur, be considered for the purpose of 
sustaining jurisdiction. New England Mortgage Co. v. Gay, 145 U. S. 
123, 12 Sup. Ct. 815, 36 L. Ed. 646 ; Rude v. Westcott, 130 U. S. 162, 
9 Sup. Ct. 463, 32 L. Ed. 888; Elgin v. Marshall, 106 U. S. 678, 1 Sup. 
Ct. 484, 27 L. Ed. 349; Gibson v. Shufeldt, 122 U. S. 27, 7 Sup. Ct. 
1066, 30 L. Ed. 1083 ; Bruce and Another v. Manchester & Keene Rd., 
117 U. S. 514, 6 Sup. Ct. 849, 29 h. Ed. 990. 

In the latter case it was held : 

"The matter in dispute, on which the jurisdiction of this court dépends, is 
the matter which Is dlrectly in dispute In the partlcular cause in which the 
Judgment or decree sought, tobe revlewed bas been rendered; and the court 
Is not permitted, for thè purpose of determlning Its sum or value, to estlmate 
its collatéral effect In a subséquent suit between the same or other parties." 
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Thèse authorîties would at first blush appear to deny the jurisdiction 
of the court in this case. Such was my firm conviction at the conclusion 
of the oral arguments. The correct solution of the question turns 
upon what is in dispute hère; whether it is the taxes now assessed, 
and which may in the future be assessed, or whether it is the right to 
be exempt from taxation pursuant to the terms of the statute. That 
the Suprême Court had in mind a distinction in this regard is disclosed 
by référence to Citizens' Bank v. Cannon, supra, where this language 
was used : 

"It is further argueci that Jurisdiction may be eeen In tlie averment of the 
blU that the value of the exemption of the bank's property durlng the contlnu- 
ance of Its charter exceeds $2,000 for each parlsh. But the answer to this 
la that this Is not a suit to exempt property from taxation permanently. The 
purpose of the blU Is to restrain certain tax assessors and tax collectors from 
collectlng taxes for spécifie years, and. If the amount of such taxes does not 
confer jurisdiction, It Is, from the nature of things, impossible for a court to 
foresee what. If any, taxes may be assessed in the future." 

Complainant was seeking in this case to enforce an exemption grant- 
ed by Ôie laws of the state of Louisiana, but the object sought was to 
be exempt from the payment of taxes already assessed, asserted, it is 
true, by reason of the act of exemption and in reliance upon it ; but the 
purpose of the suit related wholly to particular taxes less than the 
jurisdictional amount, together with those anticipated for succeeding 
years. 

In Scott V. Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 L. Ed. 632, in- 
terférence with the right to import liquors into South Carolina was the 
ground upon which an injunction was sustained. It is true in that 
case it was stipulated between the parties that the right to import liq- 
uors in the manner in which the complainant had been importing them, 
and intended in the future to import them, was of the value of $3,000 
and upwards ; but the stipulation related purely to a question of fact, 
and the jurisdiction could only bave been sustained upon the principle 
that complainant's right to import liquors was the matter in dispute, 
for the tax complained of was an insignificant amount. 

Lanning v. Osborne et al. (C. C.) 79 Fed. 657, involved water rates 
for irrigation which had been fixed at $3.50 per acre ; the purpose of 
the suit being to establish the right to collect $7 per acre. In referring 
to the argument of counsel against jurisdiction, Judge Ross, in sus- 
taining it, said : 

"I am unable to see the least ground for thelr contention. But for the 
hlgh character of the counsel, and for the eamestness with which they press 
the point, I should be dlsposed to thlnk it little less than absurd to say that 
the Bubject-matter of the controversy between the complainant and the respec- 
tive défendants is the sum of $3.5(>— the mère différence between the annual 
rate contended for by the défendants and that to whleh the complainant as- 
serts a right The real subject of the controversy Is the asserted right on 
the part of the land and town company to establish the rates at which it wlll 
furnish water to the défendants for the purpose of irrigation, in the absence 
of any action on the part of the board of supervisors of the county. The es- 
tablishment of that right, denied by the défendants, is the principal object of 
the bill, and it Is the value of that right which constitutes the amount In con- 
troversy. Rallway Co. v. Kuteman, 4 C. O. A. 503, 54 Fed. 547; Foat. Fed. 
Prac { 16 ; Stinson t. Dousman, 20 How. (U. S.) 461, 15 L. Ed. 966 ; Rallroad 
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Ca T. Word, 2 Black (U. S.) 485, 17 L. E5d. 311. The blU shows the value oC 
that rigbt to be more tbaa $2,000." 

Nashville, C. & St. L. Ry. Co, v. McConnell et al. (C. C.) 82 Fed. 65, 
was a suit to restrain "scalpers" from buying and reselling tickets to 
the Tennessee Centennial Exposition. It was held, upon application 
for an injunction, that the amount in dispute was not determined by 
the amount which the complainant mîght recover from the défendant in 
an action at law for the acts complained of , but by the value of the right 
to be protected, or the extent of the injury to be prevented by the in- 
junction. So in a suit for injunction to prevent unlawful interférence 
with the complainants' business, it has been held in this circuit that the 
value of the right to carry on such business is the matter in dispute. 
Evenson et al. v. Spaulding et al. (C. C. A.) 150 Fed. 617, 

The value of the property described is alleged to be $10,000. The 
grounds relied upon for relief are as foUows : 

"That If taxes are levled upon the property of the sald Board of Trustées 
of Whltman Collège, as aforesald, and collection thereof enforced, as It la 
herelnbefore set forth, collection thereof wlll be attempted to be enforced by 
sald défendants unless restralned by order of thls court, the sald Board of 
Trustées of Whltman Collège wlll be eompelled to pay as taxes upon Its prop- 
erty aforesald, annually, a large sum, to wlt, a sum In excess of $2,500." 

It is also alleged: 

"And thls complainant asserts, and by thls action seeks to enforce, a right 
perpétuai to the exemption from taxation of ail the property, real and Per- 
sonal, of sald complainant" 

"That the matter In dispute hereln exceeds, exclusive of Interest and costs, 
the sum or value of $2,000." 

And complainant prays, among other things, "to be perpetually ex- 
empt from taxation under the laws of the state of Washigton." 

Accepting thèse averments as they must be considered for the pur- 
poses of the présent inquiry, it would be prématuré to say that, if dona- 
tions hâve been made upon the strength of the assurance that taxes 
would not be levied upon the property of complainant as alleged in the 
bill, its right to be so exempt may not be of greater value than the 
amount essential to retain the cause in this court, for it may well be 
supposed that the withdrawal of that favor would dater others from 
making like donations, and the efïect of the change upon the status 
of its property, and upon the efficiency of the institution itself, might 
be such as to depreciate its charter to an extent sufficient to bring it 
within the power of the Circuit Court to entertain the contention which 
the complainant makes. If the right which the complainant seeks to 
enforce is of such a value, then a very différent question is presented 
from that of a tax less in amount than that which the court is author- 
ized to consider, even though such relief be sought under a valid stat- 
ute which gives exemption. The scope of the bill is clearly one be- 
yond mère relief against the tax which is mentioned. The value of the 
right to be exempt from taxation must be found before it can be held 
that the complainant is remediless hère. 

It is true the validity of a tax less than $2,000 is incidentally involved, 
but that cannot be construed as a limitation upon the broader purpose 
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în view. The value of the matter in dispute is the test by whîch juris- 
diction is determined. Smith v. Adams, 130 U. S. 167, 9 Sup. Ct. 566, 
32 L. Ed. 895; Stinson v. Dousman, 20 How. (U. S.) 461-467, 15 L. 
Ed. 966; American Fertilizer Company v. Board of Agriculture of 
North Carolina, 43 Fed. 609, 11 L. R. A. 179 ; Simon et al. v. House 
et al, 46 Fed. 317; Humes v. City of Ft. Smith, Ark. (C. C.) 93 Fed. 
857; Delaware, L. & W. Co. v. Frank (C. C.) 110 Fed. 694; Southern 
Express Co. v. Mayor, etc., of Ensley (C. C.) 116 Fed. 756 ; City of 
Hutchinson v. Beckham, 118 Fed. 401, 55 C. C. A. 333 ; Pennsylvania 
Company v. Bay (C. C.) 138 Fed. 203. 

(b) The parties, complainant and défendants, are citizens and rési- 
dents of this district. Complainant relies upon section 10, art. 1, of the 
Constitution of the United States, which prohibits the impairment of 
contracts, and upon the act of Congress which vests in the Circuit 
Courts power to hear controversies arising under the fédéral Consti- 
tution and laws. 25 Stat. 434, c. 866. 

The power to hear the cause by reason of the amount involved appear- 
ing to be sufïicient, the position of complainant's counsel has the sanc- 
tion of authorities which need only be cited to illustrate their con- 
trolling force upon this phase of the case. Given v. Wright, 117 U. 
S. 648-655, 6 Sup. Ct. 907, 29 L. Ed. 1021 ; Yazoo, etc., R. R. Co. v. 
Thomas, 132 U. S. 174, 10 Sup. Ct. 68, 33 L. Ed. 302 ; Wilmington 
& Weldon R. R. Co. v. Alsbrook, 146 U. S. 279, 13 Sup. Ct. 72, 36 
L. Ed. 972 ; Illinois Central R. R. Co. v. Adams, 180 U. S. 28, 21 Sup. 
Ct. 251, 45 L. Ed. 410; Starin v. New York, 115 U. S. 257, 6 Sup. 
Ct. 28, 29 L. Ed. 388 ; Walla Walla v. Walla Walla Water Co., 172 U. 
S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341; Vicksburg Water Power Co. v. 
Vicksburg, 185 U. S. 65, 22 Sup. Ct. 585, 46 L. Ed. 808 ; Nashville Ry. 
Co. V. Taylor (C. C.) 86 Fed. 168. Notwithstanding the fact that Trus- 
tées of Dartmouth Collège v. Woodward, 4 Wheat. 519, 4 L. Ed. 629, 
has been many times before the courts, often distinguished, and var- 
iously applied, yet the principle there announced that a charter con- 
stitutes a contract has never been overturned, and it has been expressly 
applied to législative grants exempting from taxation. Asylum v. New 
Orléans, 105 U. S. 369, 26 L. Ed. 1128; Washington University v. 
Rouse, 8 Wall. (U. S.) 439, 19 L. Ed. 498; Dodge v. Woolsev, 18 
How. (U. S.) 331, 15 L,. Ed. 401 ; State Bank of Ohio v. Knoop, 16 
How. (U. S.) 369, 14 L. Ed. 977; Farrington v. Tennessee, 95 U. 
S. 679, 24 L. Ed. 558. 

Assuming now, because is so appears by the allégations of the bill, 
that the amendatory act was based upon a sufficient considération, we 
are led to inquire as to the validity of the plaintiff's contract, and 
whether it would be impaired by the levy and collection of taxes upon 
its property. Thus we are brought to the most important question to 
be considered. 

The suggestion made in argument that those properties not devoted 
to the actual use of the collège — ^that is, occupancy for educational pur- 
poses — do not fall within the language of the act, may be dismissed with 
the remark that such a construction is not consistent with the manifest 
intent of the L,egislature, namely, to establish an educational institu- 
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tion, and to provide assistance for it by exempting its property from the 
burdens imposed for governmental purposes. The contention is neither 
justified by the letter nor the spirit of section 6. The provision "that 
the property of said Board of Trustées of Whitman Collège, înclud- 
ing ail income and proceeds, shall be used exclusively for the pur- 
poses of éducation," and shall be exempt from taxation, must be con- 
strued in view of the well-known ways by which such institutions arc 
endowed. The privilège granted would be of but slight conséquence 
if it could only apply to, the buildings and grounds occupied for the 
uses of the collège as such. The word "income," taken in connection 
with the context, clearly indicates an intent to exempt property avail- 
able for the maintenance of the collège. Home of the Friendless v. 
Rouse, 8 Wall, (U. S.) 437, 19 L. Ed. 495. 

It is difficult to conceive how more apt words could bave been used 
to express that intent than those which so concisely and yet compre- 
hensively imply that ail the property, whether income producing or 
otherwise, should be exempt from taxation. In the nature of things, 
there can be no income from the collège buildings. To hold with the 
contention that words of such clear import were only intended to 
apply to a part of the property, and to that part from which no income 
or proceeds could in any way be derived, would be to misinterpret plain 
language, to override the well-expressed intention, and to overlook that 
which it must be conclusively presumed was in the minds of legislators 
when dealing with the subject, namely, that institutions of this character 
are almost invariably maintained by income derived from investments, 
and those generally secured by donation, 

Passing to the more serions suggestion, which is that it was beyond 
the power of the territorial Législature to enact the amendment under 
which the complainant claims exemption from taxation, and treating 
this phase of the case as relating to jurisdiction, rather than as discré- 
tion in its exercise, it may be remarked, and indeed it is not seriously 
disputed, that prior to 1867 therc; was no congressional or other in- 
hibition which would hâve prevented the enactment of such a statute. 
The difficulty arises on account of an amendment to the Organic Act 
of the territory, approved March 2, 1867, which reads as follows: 

"That the législative assemblles of the several territorles of the United 
States shall not, after the passage of this act, grant prlvate charters or es- 
peclal privilèges; but they may by gênerai Incorporation acts permit per- 
sons to assoclate themselves together as bodles corporate, for mining, manu- 
facturlng, and other Industrlal pursults." 14 Stat. 426, c. 150. 

It will be noted that the original act incorporating Whitman Seminary 
was at a time prior to the adoption of this amendment, and that the 
amendment to that act was adopted Subsequently. This involves the 
necessity of inquiry into what was meant by "especial privilèges." 

As preliminary, it is proper to observe, as counsel hâve so well ar- 
gued, that the subject of éducation has ever been uppermost in the 
minds of those who hâve established the outposts of civilization. The 
log schoolhouse has al ways accompanied the earlier efforts of pioneer 
life. It has been understood from the beginning that the means of 
éducation, as a rule, should not be called upon to contribute to the 
public expenses. Expérience has shown that attempts of this character 
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Haye always been made at the sacrifice of the persons cngaged in edu- 
cationai work. The assumption being that no ignorant people could 
be civilized, it was foreseen that the best available means for moral 
and material development was by the dissémination of knowledge; 
and as the work was of a charitable nature, as usual with small reward 
to those engaged in it, it was thought proper as contributing to the 
growth of the country to aid by exempting the accumulations received 
at the hands of charitably disposed persons from the ravages of the 
tax collector. 

Thèse thoughts become peculiarly pertinent to this case when it is 
recalled that this association of pioneers, as early as 1859, were strug- 
gling to carry on what at that time was an undertaking which displayed 
mudh public spirit and was of great hardship and self -déniai; one 
which it is well known was of extrême difficulty, considering the early 
days, the sparsity of settlement, the want of facilities, the absence of 
wealth, the remoteness from centers of population, and the dangers 
attending communication with the more highly developed and well- 
established communities of the country. And, no doubt, in considéra- 
tion of their efforts, which had in a measure been successful, and for 
the encouragement of éducation in the territory, the Législature deem- 
ed it wise to render further assistance, and to give assurance of its ap- 
proval of their strenuous endeavors by holding out the inducement to 
them and to their successors, and to those who might look with favor 
upon their early struggles, that upon any property thus brought to- 
gether for the public benefit the people of the territory could well afford 
to forego the mère pittance which might from time to time be thus 
collected by the levy of taxes. The appréciation of the fact that édu- 
cation and refinement are more likely to go hand in hand with virtue 
than are illiteracy and ignorance, that they best lead to good citizen- 
ship and the good order of the community, constitutes the considération 
— ^the public benefit — ^which justifies the exemption from taxation which 
the Législature saw fit to give. It was fitting that such prescience 
should hâve induced so commendable an effort to commemorate, in 
the beautiful valley where he met his tragic death, the heroic deeds of 
one who contributed so much to the assertion of our title to the Oregon 
country since fuUy assured through his material aid, and which has be- 
come so vast an empire of wealth and civilized life. 

There was no contemporaneous grudging of favors, whether asked 
of the public or bestowed by the munificence of individuals, and I can- 
not refrain from mentioning with lively recollection the wonderment 
expressed by counsel at the bar that an institution of so much merit 
should meet with so technical a contention in the house of its friends. 
Not being organized for profit, and promoters of such institutions being 
able to receive no reward except that which goes with good works, it 
is hardly to be supposed that the evils which Congress intended to rem- 
edy, when it laid its prohibitory hand upon the power delegated to the 
Législatures of the territories, related to matters of the character un- 
der review, but rather that it was intended to prevent, as the words 
so clearly imply, the granting of corporate charters by législative ac- 
tion, and the giving of exclusive rights, such as the building of public 
highways, toU roads, ferry and bridge franchises, and the like, which 
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had corne to be an abuse, at least in the territory of Washington, as an 
examJnation of the session laws will abundantly disclose. Sess. I^ws 
1857-58, pp. 46, 46, 48; Sess. Laws 1859-60, pp. 415, 417, 418, 428, 
430, 439, 440, 442, 443, 445, 447, 449, 460, 453, 459, 460, 463, 464, 465, 
467, 472, 473 ; Sess. Laws 1860-61, pp. 72, 74, 75, 79, 82, 84, 86, 88, 
97, 105, 107, 110, 112, 115, 116, 123, 128; Sess. Laws 1861-62, pp. 
63, 65, 69, 76, 80, 81, 83, 89, 90, 91, 92, 99, 102, 105, 108, 114, 115, 
117, 119, 124, 128, 130, 131, 132, 133, 135 ; Sess. Laws 1862-63, pp. 
57, 61, 63, 65, 66, 67, 70, 73, 75, 76, 77, 78, 84, 86, 88, 89, 90, 91, 93, 
95, 96, 100, 101, 102, 103, 104, 105, 107, 108, 109, 111, 112, 113, 114, 
115, 116, 117, 118, 119, 120, 121, 123, 124, 125, 126, 127, 128, 129, 130, 
131, 132; Sess. Laws 1864^65, pp. 90, 91, 93, 94, 95, 97, 98, 99, 100, 
102, 103, 105, 107, 108, 114, 120, 124, 144, 148; Sess. Laws 1865-66, 
pp. 169, 172, 178, 180, 186, 188, 189, 193, 196, 200, 204, 207, 210; 
Sess. Laws 1866-67, pp. 207, 211, 213, 216, 218. 

Thèse numerous acts hâve been referred to as showlng to what alarm- 
ing extent the forming of private corporations by législative action 
and the granting of monopolies had gone. It is fair to assume that it 
was in this respect, and with this departure from ordinary législative 
méthods in view, that the words "especial privilèges," coupled as they 
were with private charters, were intended to relate. Such enactments 
are notably absent from the session laws after the congressional act of 
1867, and from this it may be fairly deduced by the cotemporaneous 
understanding that Congress intended to check this tendency, which 
had so distinctly manifested itself in the industrial development of the 
people. Thus we must conclude, contrary to that which superficially 
appears, that it was not intended in the early days of western develop- 
ment to prevent the struggling pioneers from aiding those who were 
seeking to build up schools and collèges ; that nothing was f urther from 
the intent of Congress than to hinder, harass, or annoy such efforts, or 
to deprive the people from g^ving such encouragement as has from the 
earliest settlements been so often and so freely accorded. 

If this be the correct view, it disposes of this branch of the case. 
We are not without authority giving the construction upon which com- 
plainant relies. Immunity from taxation conferred on a corporation 
by législation is not a franchise; nor does such immunity pass under 
a decree providing that the purchaser shall succeed to ail franchises, 
rights and privilèges. Chesapeake & Ohio Railway Co. v. Miller, 114 
U. S. 176, 6 Sup. Ct. 813, 29 L. Ed. 121. In the sale of a franchise 
transferring ail "rights, privilèges, and immunities" of one insurance 
Company to another, the right to be exempt from taxation granted to 
the first Company did not pass by the use of those words. Phœnix 
Ins. Co. V. Tennessee, 161 U. S. 174, 16 Sup. Ct. 471, 40 L. Ed. 660. 
"The term 'especial privilèges' refers to the granting of monopolies such 
as ferries, trade-marks, the exclusive right to manufacture certain ar- 
ticles, or to carry on certain business in a particular locality to the 
exclusion of others." Elk Point v. Vaughn, 46 N. W. 677, 1 Dak. 113. 
The constitutional provision that the Législature shall not pass "a 
private or local bill * * * granting to any private corporation 
* * * any exclusive privilège" does not prohibit the enactment of 
a statute providing for payment of percentage upon gross premiums 
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in lieu of other taxes. Trustées of Exempt Firemen's Fund v. Roome, 
93 N. Y, 313, 45 Am. Rep. 217. The term "privilèges" does not include 
immunity from taxation, unless the other provisions of the act give 
such meaning to it. Pickard v. Tennessee, etc., Railroad Ce., 130 U. 
S. 643, 9 Sup. Ct 640, 32 L. Ed. 1051. A grant of lands to a railroad 
corporation, to be used as passenger and dépôt grounds and other pub- 
lic purposes, was not a grant of a spécial or exclusive privilège in vio- 
lation of the Constitution of Illinois. State of Illinois v. Illinois Cent. 
R. R. Co. (C. C.) 33 Fed. 730. 

There is another view which cannot pass unnoticed. Undoubtedly, 
Congress could hâve enacted the statute in question. By section 1851, 
Rev. St., the législative power of the territories was extended to ail 
rightful subjects of législation not inconsistent with the Constitution 
and laws of the United States. One of the provisions of the Organic 
Act (section 1850, Rev. St.), reads as foUows: 

"Ail laws passed by the législative assembly and governor of any territory 
except In any territories of Colorado, Dakota, Idaho, Montana and Wyomlng 
shall be submitted to Oongress, and, If dlsapproved, shall be null and of no 
efCect" 

It cannot be said that a law passed by a territorial législature will 
become effective as against a previous inhibition contained in the or- 
ganic act of such territory. On the other hand, the case of Mormon 
Church V. United States, 136 U. S. 1, 10 Sup. Ct. 792, 34 h. Ed. 481, 
would seem to hold to the contrary. Yet it is settled that where the act 
passed involves the construction of a statute, rather than the violation 
of an act of Congress, it will be assumed, in the absence of express 
disapproval, that the act was considered as extending to a rightful 
subject of législation not inconsistent with the Constitution or laws of 
the United States. Sudi in effect was the holding in Miners' Bank 
V, State of lowa, 12 How. (U. S.) 1-7, 13 L. Ed. 867, where it is said: 

"Congress, In creatlng the territorial governments, and in conferring upon 
them powers of gênerai législation, did not, from obvions prlndples of pollcy 
and necessity, ordaln a suspension of ail acts proceeding from those powers, 
untll expressly sanctloned by themselves, whilst for considérations equally 
strong they reserved the power of dlsapprovlng or annuUlng such acts of 
territorial législation as might be deemed detrimental. A différent System of 
procédure would bave been fatal to ail practical improvement In those terri- 
tories, however urgently called for; nay, might hâve disarmed them of the 
very power of self-preservatlon. The argument would render also the acts of 
the territorial govemment, even the most wholesome and necessary, and 
though Indlspensably carried to the extrême of authorlty, obnoxious to the 
charge of usurpation or criminallty. The reverse of this argument, whilst 
it is accordant with the investiture of gênerai législative power in the terri- 
torial governments, places them in the position of usefulness and advantage 
towards those they were bound to foster, and subjects them at the same time 
to proper restralnts from thelr superior." 

The inference is warranted that an act duly passed has been sub- 
mitted for approval, and, where it has been suffered to remain without 
disapproval for many years, that it was approved. So it has been held : 

"In the flrst place, we observe that the law bas recelved the Implied sanc- 
tion of CSongress. It was adopted In 1859. It has been upon the statute book 
for more than 12 years. It must hâve been transmitted to Congress soon aft- 
er it was enacted, for It was the duty of the Secretary of the Territory to 
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transmit to that body copies of ail lawB, on or before the Ist ot the nezt De- 
cenit)er In each year. The simple dlsapjproval by Oongress at any time would 
hare annulled It It is no unreasonablé Inference, therefore, that it was ap- 
prorèd by that body." Clinton v. EÎQglebrecht, 80 U. 8. 446, 20 U Ed. 659 ; 
Baca T. Pei-ez, 42 Paa 162, 8 N. M. 187. 

Equities of the Bill. 

The défendant has invoked a rule, often announced by the Suprême 
Court, à succinct statement of which is found in Pittsburgh Railway v. 
Board of Public Works, 172 U. S. 37, 19 Sup. Ct. 90, 43 L. Ed. 354, 
in this language : 

"The collection of taxes assessed upon the authorlty of a state is not to be 
restralned by wrlt of Injunctlon from a court of the United States, unless it 
clearly appears, not only that the tax Is illégal, but that the owner of the 
property taxed bas no adéquate remedy by the ordlnary processes of the law, 
and that there are spécial drcumstances brlnging the case imder some recog- 
nized head of equlty jurlsdlction." 

Under the revenue laws of the state, after a tax becomes delinquent, 
certificates of delinquency are issued and sold, which draw interest at 
the rate of 15 per cent, per annum. ^ By section 1750 of Ballinger's 
Ann. Codes and Statutes, it is provided that such certificates of delin- 
quency shall be prima facie évidence that : 

"(1) The property descrlbed was eubject to taxation at the time the same 
was assessed. 

"(2) The property was assessed as requlred by law. 

"(3) The taxes or assessments were not paid at any time before the Is- 
suance of the certlflcate. 

"(4) Such certlflcate shall bave the same force and efCect as a jndgment 
exécution and sale of and agalnst the premlses Included thereln." 

It is manifest that such a certlflcate outstanding, coupled with the 
provision that ail taxes are liens upon the property assessed, would 
constitute a cloud. That an illégal tax upon real estate is a cloud 
upon the title, and that a suit in equity may be maintained to remove 
such cloud, is the settled doctrine in this state. Andrews v. King 
County, 1 Wash. 46, 23 Pac 409, 22 Am. St. Rep. 136 ; Benn v. Chehal- 
is County, 11 Wash. 134, 39 Pac. 365; Phelan v. Smith, 22 Wash. 
397, 61 Pac. 31 ; Kinsman et al. v. Spokane, 20 Wash. 118, 54 Pac. 
934, 72 Am. St. Rep. 24; Lewiston Water Co. v. Asotin County, 24 
Wash. 371, 64 Pac. 544 ; Northwestern Lumber Co. v. Chehalis Coun- 
ty, 24 Wash. 626, 64 Pac. 787. And the owner has no adéquate rem- 
edy by the ordinary processes of the law. The complainant would be 
compelled to resort to a multiplicity of suits, for the statute requires 
that each parcel be assessed separately, and that separate certificates 
issue thereon. Such certificates may pass into the hands of différent 
persons, or the county may become the purchaser. The exorbitant rate 
of interest imposed to insure prompt payment is a serious détriment to 
one who is in a state of uncertainty as to the validity of a tax upon 
his property. Remédies at law hâve expressly been held inadéquate. 
Benn v. Chehalis County, supra ; Phelan v. Smith, supra ; Northwest- 
ern Lumber Co. v. Chehalis County, supra. 

It it should be assumed that this suit has no broader scope than to 
enjoin the collection of a tax, and giving it the most narrow construc- 
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tion possible, it is not in any way violative of the rule laid down by 
the Suprême Court that fédéral courts should entertain suita of this 
diaracter with reluctance. 
For thèse reasons, the demurrer will be overruled. 



UNITED STATES T. CONRAD INV. CO. 

(Circuit Court, D. Montana. August 6, 190T.) 

No. 720. 

1. Indians— Réservations— Wateb Coubses— IYow or Wateb— Appbopma- 

TION. 

An Indlan réservation on public lands Is property of the United State» 
wlthln the rule that the government, as the owner of lands borderlng on 
a public stream, Is of rlght entltled to the continued flow of the waters of 
Buch stream so far at least as may be necessary for the beneflcial use of 
the property. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 27, Indians, § 28.] 

X Watees and Wateb Courses— Public Lands— Appeopeiation of Wateb. 
Under Rev. St. g 2339 [U. a Comp. St. 1901, p. 1437], as long as land 
belongs to the United States as a part of the public domain, the water 
flowlng over the same In nonnavigable streams Is subject to appropriation 
for the purposes reoognized and acknowledged by the local laws, cus- 
toms, or décisions of the courts, and the mère fact that a stream travera- 
Ing such public laBds may border at some point or for some space on a 
apeclfle terrltory reserved by the government for some particular govem- 
mental use or purpose wlll not of Itself destroy the public character of Its 
waters, whlch remain subject to appropriation the same as though the 
reserve had not been created, unless by the création thereof there was 
a conséquent réservation of the waters also for use in connection there- 
wlth. 

a. Indians— Ihdian Resebvation— Watebs. 

The création by the government of an Indlan réservation on the publie 
lands borderlng on a nonnavigable stream opérâtes as a réservation of so 
much of the waters of such stream as may be required by the proper needs 
of the government for use on the réservation for the beneflt of the In- 
dians thereon ; but any surplus remains subject to appropriation by others 
in accordànce with the local laws and customs, and such rlght includes 
the rlght to erect necessary dams, although they may rest In part on the 
land of the reservatlon- 

4. Sami>— BLAcœraET Reseevation in Montana— Wateb Riohts. 

The Blackfeet Indlan réservation was created by a convention with 
the Indians, as shown by Act May 1, 1888, c. 213, 25 Stat. 113-129, by 
whlch the land was asslgned to them for thelr exclusive use and ooeupancy 
that they might be assnred of permanent homes, and with the design that 
they should ultlmately take allotments in severalty. The réservation is 
In part bounded by the center Une of BIrch creek, a considérable stream, 
and whlle a considérable part of the land Is capable of being used for 
farming, It Is arld, and requires Irrigation. Held, that the création of 
the réservation operated as a réservation of so much of the waters of the 
creek as might at any time In the future be required and could be utUIzed 
In carrylng out the purposes of the treaty; that, so long as the govern- 
ment was admlnlstering the affairs of the Indians, It had the rlght to dé- 
termine as an administrative question the quantity of water required and 
to take the same when and where It deemed necessary, the rlghts of any 
others to appropriate water being subject to such paramormt rlght 
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5. Waticbs and Watbb CJoubsis— Waxicb Biohts ot United Statks— Batop- 

PEL. 

The action ot the Secretary o( the Interlor or other departmental offlcer 
of the government In approvlng the maps of location of irrigation canals 
or dltches over public lands or reserratlons, as provided for by Act March 
8, 1891, c. 561, S§ 18, 19, 26 Stat. 1101, 1102 [U. S. Comp. St 1901, pp. 
1570, 1571], cannot glve the companies constructing the same any right 
to appropriate the waters of a stream, nor estop the United States to 
assert a prlorlty of right thereto, where It exists, against elther such com- 
panies or users who may be sappiied by them. 

6. Same— Suit bt United States— Pabtibs. 

Any invasion o£ the prlor right of the United States to the waters of 
a stream is a trespass, and the government may malntain a suit in equity 
to protect its right against any one or ail of such trespassers. 

In Equity. 

Cari Rasch, U. S. Atty, 

T. J. Walsh and George H. Stantcm, for défendant. 

WOLVERTON, District Judge. The facts relevant and material 
to an understanding of the issues involved by the présent controversy 
are, in brief, as follows: The Blackfeet Indian réservation, by its 
présent boundaries, was established by a convention with the Indians, 
as shown by Act Cong. May 1, 1888, c. 213, 25 Stat. 113, 139. Birch 
creek fomis its southem and southeastemmost boundary; the line of 
séparation being in the center of the stream. This creek has its 
source by several branches in the Rocky Mountains, and traverses pub- 
lic lands of the United States before it touches the reserve, and emptîes 
into the Marias river at the easternmost limit of the reserve. The Con- 
rad Investment Company is a Montana corporation. In 1898 it began 
the construction of an extensive irrigation System for the réclamation 
and irrigation of lands in the county of Teton, in the state of Mon- 
tana. The project contemplated the taking of water from Birch and 
Dupuyer creeks, to be carried away for storage and distribution as the 
demands might require. The company daims to hâve succeeded to 
an appropriation of 19,350 inches of water from Birch creek, initiated 
in 1897 by Thomas McGovern and his associâtes, and in right thereof, 
as well as by its own initiation, to hâve appropriated 20,000 inches of 
such water. At the time of the commencement of this suit it had con- 
structed about 90 miles of the main channel and some 200 miles of 
laterals, together with a réservoir of dimensions of 5i^ miles in length 
by a mile in width, with a depth of 35 feet, and storage capacity of 
60,000 acre feet, adéquate for the irrigation of 40,000 acres ; the en- 
tire System being sufficient for the irrigation of 60,000 acres of land. 
The expense and outlay attending the enterprise was upwards of $100,- 
000. As a means of diversion from Birdi creek, the company con- 
structed a dam across the stream, tying it to the bank upon the rés- 
ervation side. The dam was first constructed of brush, bound to- 
gether in bundles, laid in the stream extending with the current, and 
filled in with gravel and rock. Later, however, it was reconstructed, of 
the same kind of material, with two tiers of piling driven across the 
stream so as to hold the dam in place and render the structure more 
substantial and durable. This later improvement was completed about 
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the Ist of August, 1904, and increased the height of the dam from 12 
to 18 inches. By means of this structure the investment company was 
enabled to divert practically ail the water in the stream except during 
the fiood seasons. During the months of May and June, 1898, the 
govemment constructed a ditch out of Birch creek, on the réservation 
side. A little later the intake was carried further up stream, and so 
contrived that the water from the creek, when there was any therein, 
would flow into it without the necessity of a dam. The length of the 
ditch is about 5% miles, and it discharges into what is known as Long 
Coulée; thence tiie water is carried into Blacktail creek, which latter 
stream intersects Birch creek some 12 miles below the head of the 
ditch. The fiowing capacity of the ditch is estimated by Jenkins, the 
engineer who constructed it, at about 800 inches. Mr. Robinson, an- 
other witness for the govemment, says that in its présent condition, it 
having become out of repair, its capacity is from 700 to 800 inches, but 
that under ordinary conditions it would carry 1,500 inches ; that being 
the maximtim. The defendant's witnesses differ widely from this es- 
timate, and place the capacity of the ditch at approximately 250 inches ; 
one witness extending it to 330. It is probable, from a survey of the 
entire testimony, that 800 inches is the nearer correct. It is in évi- 
dence that this ditch, with an extension that is practicable to be made 
across and beyond Blacktail creek, and suitable laterals, will cover from 
9,000 to 10,000 acres of land upon the réservation susceptible of ir- 
rigation. The defendant's évidence tends to show that there are but 
2,700 or 2,800 acres fit for irrigation under the ditch. This as it re- 
spects the conduit as now constructed. Such évidence shows, fur- 
ther, however, that there are from 8,000 to 10,000 acres of land upon 
the réservation susceptible to irrigation from Birch creek. This in- 
cludes land lying above the head of the govemment ditch on the creek, 
as well as below the same as now extended. Six laterals hâve been 
taken out of the ditch, and used more or less by persons whose lands 
lie under it, for irrigating grasses, grains, and vegetables; grasses 
being in by far the larger proportion. Thèse laterals hâve not been 
kept up uniformly, and not so much water is now being used through 
them for irrigation as formerly. They consist of the Cayton latéral, 
used at one time to irrigate some 30 acres ; Cayton's place, consisting 
of 160 acres; the Teasdale or Ingram latéral, of size about 31/2 feet 
in the clear at the base ; the ranch in connection with which it is used, 
containing 200 acres. The Tatsey laterals, two of them, hâve been 
used for the irrigation of 100 acres, and are susceptible of distribution 
upon 400 or more. Tatsey is the owner of 160 acres, but in the occu- 
pancy of 640. Besides thèse, there are the Frank Pias and Mrs. John 
Hall laterals, one each to thèse persons. In addition to the govem- 
ment ditch with its laterals, four other ditches hâve been taken out of 
Birch creek upon the réservation, namely, the White Dog-Weatherwax, 
McKnight, Fisher, and Lon White ditches. Thèse hâve a carrying 
capacity in the aggregate of 1,740 inches, and are presently so disposed 
as to irrigate more tiian 500 acres of land. There are înhabitants on 
the réservation side of the creek other than thèse mentioned, making 
an aggregate of 11 persons with their families. This by briefgen- 
eralization of the testimony. The defendant's testimony will vary the 
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generalîzatîCtti somewhat But let the amount oî water diverted be 
more or less, or the amount of land susceptible of irrigation from 
such diversion be smaller or larger in area, we hâve a fairly definite 
idea of what can or might be done as it respects the irrigation from 
Birch creek of lands upon the réservation. 

Much testimony has been directed to the dam at the head of the in- 
vestment compan/s canal, for the purpose of indicating what amount 
of water was permitted to pass it and flow down the creek for use by 
persons desiring to irrigate their lands below. Some of the witnesses 
affirm that there was a considérable seepage from the dam, amounting 
to from 100 to 250 inches of water ; while others testify that a large 
amount of water was allowed to run over the dam and continue its 
'course down the stream. I think it is proven, however, by a survey of 
ail the testimony, that the dam as constructed was sufficient to tum 
practically ail the water in the stream at its ordinary st^e. In the 
flood season, which occurs annually and lasts from two to four weeks, 
the dam overflows by a large volume, and the overflow continues down 
the course of the creek; but otherwise the water was mainly diverted 
by die canal. Seepage from the dam amounted to but little^ and what- 
ever there was of it was taken up by ditches upon the south side of 
the stream, of whiclv there are several, so that the people upon the 
réservation secured but small, if any, benefit from it. The investment 
conlpany could, by the régulation of its headgates, so raise the water in 
the stream as to allcrw it tb flow over the dam in considérable quanti- 
ties; but this was a régulation of which the company had complète 
control, and it assumed to divert the water or let it go down the stream 
as it pleased. By reason of its régulation, there was at times insufii- 
cient water running down the stream for use by the people upon the 
government side even for stock purposes, to say nothing of the irriga- 
tion that might hâve been carried on. 

It is argued that there were some springs upon the government side 
that aflForded abundant water for ail stock and domestic purposes, 
and even for a limited irrigation. But in the last two years those 
springs, some, if not ail of them, went dry, and the people were left 
without sufficient for their use. It is true that the last two years hâve 
been unusually dry, and there has been a dearth of water, as compared 
with former years. However, there has been at ail times a large quan- 
tity of water flowing in Birch creek, abundant, if allowed to go down 
the stream, to hâve supplied ail the wants and présent needs of the 
people living upon the government side of the stream; but, as I hâve 
shown, it was eut ofï from them by the investment company's dam. 
Birch creek, at its lowest stages, carries about 2,500 inches of water; 
at its highest, a very large volume, amounting to 150,000 inches. 

The primary question involved hère, in my opinion, has been settled 
by the décision of the Circuit Court of Appeals for the Ninth Circuit, 
in the case of Winters v. United States, 143 Fed. 740, 74 C. C. A. 666. 
It was there determined, f oUowing the authority of the Suprême Court 
as announced in United States v. Rio Grande Irrigation Company, 174 
U. S. 690, 702, 19 Sup. Ct. 770, 43 L. Ed. 1136, and Gutierres v. Al- 
buquerque Land Co., 188 U. S. 545, 554, 23 Sup. Ct. 338, 47 h. Ed. 588, 
in efïect that the United States, as owner of the lands — ^that is, such as 
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Have been appropriated, set aside, or reserved for the government's 
use and benefit, bordèring upon a public stream — is of right entitled 
to the continued fiow of the waters of such stream, so far at least as 
may bé necessary for the bénéficiai use of the government property., 
The Blackfeet Indian réservation is, in the sensé defined, to ail in- 
tents and purposes government property. The government has the 
légal title, and, while it may be said to hold the lands in trust for the 
Indians who are in the occupancy thereof for permanent homes (Act 
Cong. May 1, 1888, c. 213, 25 Stat. 113), yet it is their guardian and 
protector, and is bound by the policy it has adopted and long main- 
tained towards them to conserve their rights and interests until re- 
leased from guardianship ; it being designed that eventually its re- 
lease shall come through allotments in severalty in pursuance of the 
gênerai allotment act of February 8, 1887 (24 Stat. 388, c. 119). 

The next question in natural order needs élaboration. Local cus- 
toms, régulations, and laws are paramount in determining the right 
to the diversion and use of water from public streams. Act Cong. 
July 26, 1866, c. 262,14 Stat. 253 (section 3339, Rev. St. [U. S. Comp. 
St. 1901, p. 1437] ) , is in récognition of this, without intending to cre- 
ate any new, other, or différent rights than such as existed at the time 
of its adoption. Atchison v. Peterson, 20 Wall. 507, 23 L. Ed. 414 ; 
Basey v. Gallagher, 20 Wall. 670, 22 L. Ed. 452 ; Broder v. Water 
Company, 101 U. S. 274, 25 L. Ed. 790. It is said: "The waters 
of flowing streams are publici juris — the gift of God to ail his créa- 
tures." Mohl v. Lamar Canal Co. (C. C.) 128 Fed. 776, 778. And 
again that, the government being the proprietor and owner of the 
public lands, "it has the power to sell or dispose of any estate therein 
or any part thereof. The water in an innavigable stream flowing 
over lîie public domain is a part thereof, and the national government 
can sell or grant the same, or the use thereof, separate from the rest 
of the estate, under such conditions as may seem to it proper." Howell 
V. Johnson (C. C.) 89 Fed. 556, 558. 

And so it has been held, referring to the statute of 1866, and the 
practical construction thereof has been, that as long as land belonged 
to the United States the water flowing over the same was subject to 
appropriation for any of the purposes named, when such appropriation 
was recognized by the local customs, laws, or décisions of the courts. 
Cruse V. McCauley (C. C.) 96 Fed. 369, 374. The lands hère referred 
to as belonging to the United States, it is needless to add, are not such 
as hâve been previously spoken of as government property. They are 
the public lands open for settlement, occupancy, or purchase in some 
form or right. Now, it is a most natural séquence that the waters 
of a stream cannot lose their public character unless they are disposed 
of or reserved in some right or need by the gênerai government, or 
the right to their use is acquired through local customs, laws, and 
régulations. The mère incident or circumstance therefore that a 
stream traversing the public lands of the country may border at some 
point, or for some space, a spécifie territory reserved by the govern- 
ment for some particular governmental use or purpose, would not of 
itself destroy the public character of its waters. They would be sub- 
ject to appropriation the same as if the reserve had not been created. 
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unless by the création thereof there was a conséquent réservation of 
the waters also for use in connection therewith. The proposition i» 
susceptible of illustration équivalent to démonstration. Tàke a reserve 
created for military purposes, bordered by a stream carrying a large 
volume of water, yet unnavigable ; the need being limited to domestic, 
stock, and other small uses. It could not be said that the incident of 
the stream bordering the reserve affected the character of the waters 
flowing therein. If they were publici juris before the reserve was 
created, they remained publici juris thereafter, except as to such por- 
tion as was essential to the proper needs and use of the government 
upon the reserve. So it is of a réservation set aside for the exclusive 
occupancy of the Indians. The mère fact that a stream borders it in 
some portion of its contour does not relieve the waters thereof of the 
character of publici juris, if they were such prior to the création of 
the reserve, except as to such portion thereof as the proper needs of 
the government may require for use upon the réservation for the bene- 
fit of the Indians. It foUows therefore that, if there were any sur- 
plus waters of Birch creek over and above the needs of the government 
for the use of the Indians settled upon the Blackfeet Indian réserva- 
tion, they were subject to diversion and appropriation by any person, 
association of persons, or corporation entitled to the benefits thereof 
under the local laws and customs and the acts of Congress pertaining 
thereto. 

It would seem that, by virtue of the acts of Congress relative to the 
public lands, and the streams and waters incident thereto, namely: 
Act July 26, 1866, c 262, 14 Stat. 253, being section 2339, Rev. St. 
[U. S. Comp. St. 1901, p. 1437] ; Act March 3, 1877, c. 107, 19 Stat. 
377 [U. S. Comp. St 1901, p. 1548] relative to the réclamation of 
désert lands; sections 18, 19, and 20 of the amendatory act thereto 
(Act March 3, 1891, c. 561, 26 Stat. 1101, 1102 [U. S. Comp. St. 1901, 
pp. 1670, 1571]); and Act June 17, 1902, c. 1093, 32 Stat. 388 [U. 
S. Comp. St. Supp. 1905, p. 349], as construed by the Suprême Court, 
particularly in the opinion rendered in the case of Gutierres v. AI- 
buquerque Land Co., supra — the défendant, the Conrad Investment 
Company, could rightfully divert water from streams coursing the 
public domain, and hence, in view of previous considérations herein, 
divert the surplus waters of Birch creek, for actual use for irrigation 
and other purposes. If it was entitled to do this, then it was entitled 
to do that which was reasonably necessary to eflfectuate the diversion, 
by the construction of a dam or other means of tuming the water from 
its natural channel; and if, to this end, it was essential to extend the 
dam to the bank of the stream bordering the réservation, the right to 
do so would be but an incident of the right of diversion. So I con- 
clude that, in itself, the construction by the défendant company of the 
dam to a conjunction with the réservation bank of Birch creek was 
not a trespass such as would entitle the government to an injunction 
restraining its maintenance. 

I corne then to inquire: What is the extent of the government's 
réservation of the waters of Birch creek for its needs and uses in be- 
half of the Indians in the occupancy of the Blackfeet réservation ? And, 
subsidiary to this, is the further question as to the manner in which 
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the government may assert the rights that it possesses in and to such 
waters of a stream as it is entitled to. 

By a référence to the treaty with thèse Indians, it will be seen that 
the reseiîvation was assigned to them for their exclusive use and oc- 
cupancy, and that they might be assured of permanent homes. The 
avowed purpose of the government was to encourage the Indians in 
habits of industry, and to induce them to engage in pastoral pursuits 
and the cultivation of the soil, in order that they might not only be- 
come self-supporting, but that they should eventually take on the 
habits and busy themselves with the enterprises of the civilized races. 
And, further, through the long-established policy of the gênerai gov- 
ernment, it was designed that eventually those Indians would come 
into individual allotments of thèse réservation lands, and occupy and 
own them in severalty, and that when the allotments were made the 
Indians should utilize them in the more approved manner of which 
they were susceptible. The lands being arid, the need of water is 
manifest, and so it must be considered that it was likewise designed 
that the Indians should hâve and enjoy the use of water in available 
streams wherever their needs might require. The Indian problem 
was and is, however, in a state of development. How well the gov- 
ernment will eventually succeed in inducing thèse Indians to adopt 
the habits of a pastoral and agricultural people is not yet apparent. It 
has made progress with other tribes, and why may it not accomplish 
bénéficiai results in that Une with thèse? We are informed by the 
présent record that sorae of thèse Indians, and especially is this so of 
the half-bloods, are endeavoring to utilize the soil for grazing and 
agricultural purposes, and to that end are making use of the water 
available from streams for irrigation, that their products may be more 
abundant. And Major Dare, the agent in charge, tells us that about 
90 per cent, of the Indians on the réservation hâve taken up separate 
settlements. This dénotes progress in the way of the government's 
policy, and gives promise that its full hopes may yet be realized. Mani- 
festly, the Indians cannot be expected to acquire water rights to any 
considérable extent through prior appropriation, because they are not 
far enough advanced in the art of agriculture to reduce the water to a 
continuons use, and the water of the public streams that they shall 
finally need dépends largely upon their progress in this art. The 
government, however, being their guardian, has a most important trust 
to perform in this relation ; that is, so to conserve the waters of such 
streams as traverse or border the reserve as to supply the Indians fuUy 
in their probable, or, I may sày, even possible future needs, when they 
hâve ultimately secured their allotments in severalty. What thèse 
needs will be cannot be definitely determined. For the présent, the 
matter is administrative in its détail. Thèse Indians are now but the 
wards of the government. As it pertains to the lands which the 
government is holding in trust for them, it is administering them for 
tiieir proper use and benefit, and in its administrative capacity it ought 
to be the judge of what amount of the waters of the streams adjacent 
to the réservation is or will eventually be essential for the needs of the 
Indians for use in connection with their lands. 

The government has not to make a prior appropriation to enable it 
158 F.—© 
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to obtairi thè use of the water. It has orily to take that whîch has_ been 
reserved or that which has never been subject to prior appropriation 
upon the public domain. It has orily tp corne into its own when its 
needs may reqtiire — the Department of the Interior being the instru- 
mentaHty by which it exercises that right and privilège — ^and ail per- 
sons seeking appropriations from public streams must take subject to 
this paramôunt right. 

It has been developed at the triai that from 8,000 to 10,000 acres 
of land upoil the reserve is susceptible of irrigation from Birch creek. 
Of much of this the irrigation woùld be for grazing purposes, which 
would require less water than if enif)Ipyed for agriculture or the pro- 
duction of wild grasses for hay. Mr. Robinson, an engineer and a 
witness for the government, estimâtes that one inch of water is suffi- 
cient for the proper irrigation of 2^4 acres. This appears to be the 
government's estimate ordinarily. Mr. Darling, an engineer also, and 
a witness for the défendant, estimâtes one-fourth of an inch to the 
acre, but concèdes the government's estimate to be at the rate as stated 
by Robinson. The government has sought to divert 800 inches. Per- 
Sons of Indian bloôd or the husbands of Indian women residing within 
the reserve hâve made other large diversions, aggregating possibly 
1,740 inches, but hâve seemingly not applied the haJf of it; the area 
susceptible of being covéréd thereby, so far as the évidence would in- 
dicate, amounting to from 500 to 600 acres, possibly more. The gov- 
ernment allèges that its diversion by meanè of the ditch and those made 
by the settlèrs amount in. the aggregaté to 2,000 cubic feet per minute, 
and that the whole of this amount is esëential and necessary for the 
proper irrigation and réclamation of lands available and adjacent to 
said creek. There is a confusion arising from the bill puttïng its esti- 
mate upon the basis of cubic feet per minute, while the witnesses speak 
in inches. To bring the two togethér, I hâve made the f ollowing dé- 
duction : 2,000 cubic feet per minute is équivalent to SSVa second feet. 
Reducing this to inches, according to Mr. Newell's estimate of the ratio 
of inches to the second foot, which is done by multiplying by 50, we 
hâve 1,666% inches. F. H. Newell's article on Irrigation, vol. 8, 
The Americana. 

Although the bill contains other gênerai allégations — that in order 
to promote the civilization and impfovement of the tribes of Indians 
upon said réservation and to encoufage habits of industry among them, 
and to make ail the lands within the said réservation which are adapted 
and suitable to farming and ranching and the pursuits of agriculture 
susceptible to cultivation, ail the waters of Birch creek will be needed — 
the testimony adduced does not bear them out, and the question re- 
curs whether the goverrjment is now entitled to the amount of water 
which it allèges has been diverted. I km of the opinion that it is so 
entitled. It would need more according to the estimate of Mr. Dar- 
ling, at the rate of one-fourth of an inch of water to the acre. Ac- 
cording to the expérience of water users in Southern California, how- 
ever, the above amount of 1,666% inches will be ample for the irriga- 
tion of 10,000 acres, if there should be that ihuch contiguous to Birch 
creek on the réservation side. See Mr. Newell's article above cited. 
Especially do I think this is SD for the présent needs, considering that 
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much of the land will be irrigated for pasture only. What the needs 
may be in the course of time, or when allotments shall hâve been made, 
is a matter that cannot be determined from the présent record, and I 
am of the opinion that it should be left to the Interior Department to 
détermine that as the exigencies may arise. 

It is argued by counsel for défendant that water can be brought over 
from Badger creek, a stream located 13 or 14 miles north of Birch 
creek, for irrigation of ail the Birch creek lands. This, however, is a 
Project of doubtful utility; but conceding that it could be successfully 
carried out, the government is not required to do so, when the waters 
of the latter stream are much more available, and are as much subject 
to use upon the réservation as those of Badger creek. The suggestion 
is clearly one of expediency, of which the Interior Department ought 
to be the sole judge, as it is a matter for its initiative, acting in its ad- 
ministrative capacity, in determining the occasion and the needs of 
the government pertaining to the waters flowing in the stream along 
and upon the réservation. 

It is urged that the government ought to be estopped by its conduct 
to question the right of the investment company to divert from Birch 
creek the amount of water that it is claiming, the conduct ascribed 
consisting in the approval of the survey and plat of the canal travers- 
ing the public lands, as it does, and so laid as to take the larger volume 
of its water from Birch creek, by which it is claimed the government 
impliedly assented to the diversion ; and that, the investment company 
having expended large sums of money in the construction of its canal, 
réservoir, and ïaterals, and many persons having settled in proximity 
thereto with a view to acquiring the use of water therefrom for irriga- 
tion and other purposes, the government ought not now to be heard to 
deny the rights which it encouraged the parties concerned to acquire 
at large expense. 

Whatever right the investment company had to locate and construct 
its canal through the public lands and réservations of the United States 
was accorded by sections 18, 19, and 20 of the act of March 3, 1891, 
supra. Such a right is granted by thèse sections to any company 
formed for the purpose of irrigation, and duly organized under the 
laws of any state or territory, which shall hâve filed or may hereafter 
file with the Secretary of the Interior a copy of its articles of incor- 
poration and due proofs of its organization ; and it is provided that: 
"AU maps of location shall be subject to the approval of the depart- 
ment of the government having jurisdiction of such réservation." 
This is but a régulation of statute, and the Secretary of the Interior 
acts in pursuance thereof. He has no power or authority to dispose 
of any of the waters of the public streams to private parties, nor can 
he bind the hanàs of the government by any acts of his looking to such 
a disposai. Hence his approval of maps of location as it relates to 
such a project bears with it the assent of the government that the 
Project may go forward in the location and construction of canals, 
réservoirs, etc., over and across the public lands and réservations; 
but it can, by no rational canon of construction, carry with it a grant 
or the force of a permit to take any of the waters of the public streams. 
It is determined by other régulations altogether what waters may be 
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so taken, and they are limited to the surplus waters remainîn^f after 
the needs of the govemment and the acquisitions of other pnor ap- 
propriators are satisfied. So that in doing the act of approval the 
Honorable Secretary of the Interior does not estop the govemment 
in any way as it respects the diversion and use of water from the pub- 
lic streams. Nor is the government estopped by the further circum- 
stance of settlers acquiring rights in the project for irrigation purposcs. 
The settlers must necessarily take with full knowledge of the la^y, 
and ail they can obtain in that relation as against the govemment is 
what the laws of Congress hâve given them the right to acquire, There 
can be no doubt of this construction of the statute inyoked; but, if 
there were any, that constraction would be adopted which is most ad- 
vantageous to the interests of the government. Hannibal, etc., Rail- 
road Co. v. Packet Co., 125 U. S. 260, 271, 8 Sup. Ct. 874, 31 L. Ed. 
731. As to the power of the officers and agents of the government to 
bind it by estoppel, see United States v. Pine River Logging & Im- 
provement Co., 89 Fed. 907, 32 C. C. A. 406 ; Pine River Logging 
Co. V. United States, 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1164. 

Another question presented is whether complainant can maintain 
this proceeding without at the same time making ail other appropriators 
and users of water from the same stream parties to the suit, that the 
corrélative rights of ail the parties to the use of such water may be 
settled and adjusted. I am of the opinion that it can. Any invasion 
of the government's right to the use of the water from said stream 
would give it cause for suit. And this would be so whether the short- 
age to the government was caused by one or several parties. AU 
would be trespassers, and the government could sue some or ail joint- 
îy, or any one of them severally, as it might feel disposed. 

Thèse considérations lead to a decree in favor of complainant. One 
will .therefore be entered enjoiningthe défendant company from divert- 
ing any of the waters of Birch creek so as to impinge upon the right 
of the govemment to hâve flowing at ail times in the stream the amount 
of 1,666% inches ; and the govemment will hâve leave to apply for a 
modification of this decree at any time that it may détermine that its 
needs will be in excess of the amount of water so designated. 



.STTNA INS. CO. et al. r. ALBANY & S. R. CO. et al, 
(Circuit Court, S. D. New Tort. September 18, 1907.) 

RAILBOADS— liEASœ— GONSTEtrOTION. 

A lease by whlch a railroad company leased In porpetuity ail of its 
property to another company constnied, and a provision by whlch the 
lessee agreed to pay an annual rent of $490,000, to be made by paylng 
Interest on certain speclfled bonds and dlvldends on stock at a stated rate, 
together wIth a further provision that "If so many shares do not exist at 
the tlme of any such payment, or If the sums requlred for the payments 
before mentioned shall not amount to the aforesald $490,000, the balance 
not applled to the payment of such Interest and dlvldends shall be pald 
to the sald party of the flrst part," whlch was the lessor, held to entltle 
the lessor to the beueflt of the savlng made by refundlng the bonded debt. 
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on which the tnterest payments were to be made by the lessee, at a lower 
rate of Interest 

2. Samb— Eecoveey of Rent— Action— Laohes, 

Etelay by stockholders of a leesor rallroad company In bringing suit 
to recover sums due from the lessee under the terms of the lease for a 
tlme less than that In whlch an action at law would be barred by limita- 
tion dld net constltute such lâches as to defeat the right of recovery, 
where the questions Involved were compllcated and the dlrectors of the 
two companles were in large part the same persons. 

t. SAUB— LEASB— CONSTBXTCnON. 

Under a lease of a rallroad property In perpetulty, which provided that 
the lessee would at Its own cost repair and keep In order the road, and 
pay ail taxes and assessments upon the rallroad property and eflfects and 
upon the business done, except Income taxes on stociihoiders and "ail 
expenses for construction, repairs, salaries, and otherwlse," the lessee 
Is not entltled to recover from the lessor any sum spent in mailing im- 
provements on the property, nor in expenses incident to the Issulng of new 
bonds by the lessor, nor for a state tax on Its franchise, whlch, if not 
a tax on the property or business, was an expense, within such provision. 

4. Equitt— Baileoads— liEASE— Suit by Stookholdebs on I/ease— Multifa- 

BIOUSNESS. 

The fact that the lessee of the property of a rallroad company, as re- 
guired by the lease, indorsed a guaranty of the payment of dlvldends on 
the certlflcates of stock of the lessor, does not render a suit by such 
stockholders agalnst the lessee to recover sums alleged to be due under 
the lease multifarlous, as based in part on their stock certlflcates and in 
part upon the lease; the latter belng In fact the source of the guaranty. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 19, Equlty, f§ 340- 
879.] 

In Equity. On final hearing. 

Howland, Murray & Prentice and Edward W. Sheldon (Adrian H. 
Toline, George Welwood Murray, Edward W. Sheldon, E. Parmalee 
Prentice, and Charles P. Howland, of counsel), for complainants. 

Herbert S. Barnes, for défendant Albany & Susquehanna Railroâd 
Company, 

Opdyice, Ladd & Bristow (Charles F. Brown, Lewis E. Carr, Wil- 
liam S. Opdyke, and Alfred Opdyke, of counsel), for défendant Dela- 
ware & Hudson Company. 

HOLT, District Judge. This is a suit in equity, brought by certain 
stockholders of the Albany & Susquehanna Railroâd Company, in be- 
half of themselves and of ail other stockholders of said company who 
may join in the suit, to recover certain sums alleged to be due from 
the défendant the Delaware & Hudson Company, as lessee of the Al- 
bany & Susquehanna Company. The principal question involved is 
whether the lessor or the lessee shall hâve the benefit of the réduction 
of interest caused by refunding $3,500,000 of bonds issued by the 
lessor, 

The complainants are citizens either of Connecticut or Rhode Island. 
The défendant the Delaware & Hudson Company is a corporation 
organized under the laws of New York in 1823, and since duly au- 
thorized to lease and operate railroads in New York. The défendant 
the Albany & Susquehanna Railroâd Company is a corporation or- 
ganized in 1851 under the laws of New York to construct a railroâd 
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from Albany to Binghamton, through the Susquehanna Valley. Its 
capital stock was fixed at $4,000,000. The road waS' completed in 
1869. In February, 1870, a lease was fexecuted by which the road 
was leased to the Delaware Company for the full term of its corporate 
existence. Some of the provisions of this lease were çhanged by a 
supplemental agreement executed in March, 1876. The questions in- 
volved in this case dépend substantfally upon the construction to be 
given to certain parts of thé lease and the supplemental agreement. 

When the lease was executed, in 1870, there were four mortgages 
upon the property of the Susquehanna Company. Thèse were: (1) 
A first mortgage to secure $1,000,000 of 7 per cent, bonds maturing in 
1888. (3) Another mortgage, having an equal lien with the first 
mortgage, to secure payment by the Susquehanna Company of $1,000,- 
000 of 6 per cent, bonds of the city of Albany, loaned to the Susque- 
hanna Company, maturing in installments of $250,000 on November 1, 
1895, May 1, 1896, November 1, 1896, and May 1, 1897. This mort- 
gage provided for a payment to trustées of 1 per cent, per annum for 
a sinking fund. (3) A second mortgage to secure $2,000,000 of 7 
per cent, bonds maturing in 1885. (4) A third or equipment mort- 
gage to secure $500,000 of 7 per cent, boijds maturing in 1881. When 
the lease was executed, ail of above bonds had been issued, except 
$314,000 of the third mortgage bonds. Of the $4,000,000 of au- 
thorized stock, $2,212,600 had been issued as full paid, and $950,000 
had been subscribed for and an installment of 10 per cent, paid, leav- 
ing $855,000 of stock unpaid. The provisions of the lease bearing 
upon the questions involved in this case are substantially as follows: 

The l5elaware Company, in paragraphs 1 and 2, agreed to pay, 
after January 1, 1871, "the annual rent of $490,000," payable as follows : 

Interest on $1,000,000 Albany loan at 6 per cent $ 60,000 00 

Slnklng fund for Albany loan, 1 per cent... 10.000 00 

Interest on $3,500,000 mortgage bonds at 7 per cent 245,000 00 

DlTldends on stock not exceedlng $2,500,000 at 7 per cent 175,000 00 

$490,000 00 

The lease also provided, in paragraph 2, that: 

"If so many shares do not exlst at the tlme of any such payment, or If the 
suma required (or the payments before mentloned ehall not amount to the 
aforesald $490,000, the balance not appUed to tbe payment of such interest 
and dlTldenda shall be paid to thé sàld party of the first part [the Susçiuehanna 
C!ompany]." 

The lease further provided, in paragraph 12, that the lessor (the 
Susquehanna Company) would, whenever requested by the lessee (the 
Delaware Company), require the payment in installments of the bal- 
ance of the 9,500 shares of stock which had been subscribed and on 
which an installment of 10 per cent, had been paid, and would pay over 
the installments when coUected to the lessee, and the lessee would apply 
the same to the laying of additional track, the purchase of additional 
equipment, and other neçessa^ jmprovements of said road, and would 
also "pay an additional rental, semian^ually, at the rate of 7 per centum 
per annum on such installments -as may from time to time be paid as 
aforesaid." The lease further prpvided, in paragraph •■ 13, that in 
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case the lessee thereafter desired to enlarge the capacity of the road by 
building a double track, extending the length thereof , or othervvise, 
the lessor should exécute and deliver to the lessee additional stock 
or bonds as the lessee might require, to be negotiated by the lessee 
and the proceeds used in such enlargements and improvements of the 
road ; and the lessee would pay to the holders of such stock or bonds 
dividends or interest thereon at the rate of 7 per cent, as provided in 
the lease in respect to the then existing bonds or stock. But the total 
amount of additional bonds should never be such that the aggregate 
liabilities of the lessor in stock and bonds should exceed $15,000,000. 
The lease further provided, in paragraph 17, that in case of foreclosure 
and sale of either of the class of bonds then existing or which might 
thereafter be created the $7,000,000 of stock and bonds named in the 
lease should be first fuUy paid and discharged from the proceeds of 
such sale. The lease also contained, among other provisions, clauses 
providing that the lessee should guarantee the dividends and interest 
on stock and bonds, and should indorse such guaranties on the cer- 
tificates and bonds, and that the lessee should pay taxes and hâve gên- 
erai control and management of the leased property, and pay ail the 
expenses involved in such management. 

Upon the exécution of this lease the Delaware Company took pos- 
session of the road, and has controlled and managed it ever since. 
There were afterwards issued the $314,000 of the third mortgage bonds 
remaining unissued and $387,400 of stock, making, with the $3,212,- 
600 already issued, the $3,500,000 of stock, the dividends on whîch, 
at 7 per cent, amounting to $175,000, had been agreed to be paid as 
part of the rent. Thereafter, and before 1876, the Delaware Com- 
pany expended for double-trackinç and improving the road $2,450,- 
000. For this experiditure it received, under some arrangement, the 
$855,000 of stock subscribed for, but not issued, in lieu of its pro- 
ceeds, and also $1,595,000 additional shares of stock, making in ail 
$2,450,000, the amount due. In May, 1872, the Delaware Company 
had converted, as authorized by the lease, $50,000 of the lessor's third 
mortgage bonds held by it into $50,000 of stock. The total issue of 
. Susquehanna Company's bonds, aside from the Albany loan, was 
. therefore reduced to $3,450,000, and its capital stock increased to 
$5,000,000. 

The situation, then, was this : The Albany loan was to be paid ofï 
at some time in future by the opération of the sinking fund. When 
that occurred, the $70,000 payable annually on that loan would be pay- 
able as rent to the Susquehanna Company. It Was intended, when 
that lease was executed, as appears by the circular issued by the Sus- 
quehanna Company to its stockholders on March 31, 1876, that the 
stockholders then existing should receive the benefit of the saving re- 
sulting from the payment of the Albany loan. But the stock had been 
increased from the $2,500,000 authorized as the basis of rental in the 
lease to $5,000,000. Of this amount $1,000,000 was an unauthorized 
overissue. The remaining $4,000,000 was authorized ; but, in the ab- 
sence of any agreement to the contrary, it would ail be entitled to share 
in the $70,000 savedby the rédemption of the Albany bonds. There was 
an s^reement in the lease that, in case of foreclosure of any of the 
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bonds (meaning mortg^ges) then existing or thereafter created, the 
$7,000,000 of stock and bonds named in the lease— i. e., $4,500,000 of 
bonds and $3^500,000 of stock — should be first fully paid and dis- 
charged ; but there was no provision giving a préférence to the $2,500,- 
000 stock in respect to the $70,000 of rent released by the payment of 
the Albany loan. Moreover, the clause giving a préférence in case of 
foreclosure made ail the stock issued after the $2,500,000 was issued 
subordinate to such $2,500,000, and no new mortgage could be placed 
on the property without its being subordinate, not only to any prior 
mortgages, but also to the quasi lien of this $3,500,000 of stock. 

Under thèse drcumstances, on March 7, 1876, a supplementary con- 
tract was niade between the Susquehanna Company and the Delaware 
Company, modifying the lease, By this supplemental contract it was 
agreed : That the total amount of the lessor's capital stock was fixed 
and limited at $3,500,000, upon which the kssee agreed to pay annual 
dividends of 7 per cent. That the provision in the lease that the $3,- 
500,000 of stock should hâve a préférence in case of foreclosure was 
abrogated. That after the $1,000,000, of the Albany loan should, by 
the opération of the sinking fund, be paid, the $70,000 a year before 
required for interest and sinking fund should thereafter be added to 
the dividends to be paid to the stockholders, thus making dividends 
of 9 per cent, on $3,500,000 of stock, instead of 7 per cent, on the $3,- 
500,000 of original stock and on the $855,000 subscribed for and after- 
wards issued to the lessee. That a new mortgage should be issued by 
the lessor for $10,000,000, to provide for the payments for outstand- 
ing mortgage bonds, to pay the lessee for canceling $1,595,000 of stock 
which the lessee agreed to cancel and surrender on receipt of bonds to 
a like amount, and for further expenditures by the lessee on the road. 
That, of the $10,000,000 of bonds, $3,000,000 should bear interest at 
7 per cent in lawful money of the United States, and the residue, at 
the option of the lessee, at either 7 per cent, in lawful money of the 
United States or at 6 per cent, in gold or in sterling. That the pay- 
ment of the principal and interest of ail of said bonds should be guar- 
anteed by the lessee. That ail outstanding stock should be called in and 
new certificates issued. That the lessee should indorse its guaranty on 
the new bonds and stock. That the total amount of stock and bonds 
to 'be issued by the lessor should never exceed in the aggregate $13,- 
500,000. That ail the covenants, agreements, and provisions in the 
lease contained, "except so far and to such extent as tiiey are changed, 
altered, or modified by this agreement," shall remain in full force. 

After the exécution of this supplemental contract, the new Consoli- 
dated mortgage for $10,000,000 was executed, and $3,000,000 of 7 
per cent, bonds were first issued. The Delaware Company received 
$1,595,000 of such bonds, and canceled and surrendered a like amount 
of stock, thus reducing the outstanding stock to $3,500,000, as pro- 
vided in the supplemental contract. The rédemption of the outstand- 
ing bonds with new bonds was begun. Prior to April, 1881, $660,000 
of the old bonds were exchangfed for new 7 per cent, bonds. After that 
date ail the remaining old bonds, amounting to $2,790,000, were ex- 
changed for new 6 per cent, bonds; the last bond having been re- 
deemed in November, 1888. In 1906 the entire $10,000,000 of con- 
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solidated bonds, $3,000,000 of which bore annual interest at 7 per cent, 
and $7,000,000 at 6 per cent, were taken up by a new issue of $10,000,- 
000 bonds, bearing annual interest at 3% per cent. 

The Albany loan of $1,000,000 matured in installments of $350,000» 
on each six months from November 1, 1896, to May 1, 1897. The Del- 
aware Company received from the trustées of the sinking fund $250,000 
in November, 1895, and $350,000 in April, 1896, with which it paid 
each of the first two installments. In November, 1896, it received from 
such trustées $151,149.40, which was ail that had accumulated in the 
sinking fund. The Delaware Company thereupon borrowed the amount 
necessary to pay the residue from the Mutual Life Insurance Com- 
pany, and paid the remaining installments, and took from the Susque- 
hanna Company a debenture bond for $296,378.16, payable in ten semi- 
annual installments — ^the first nine being for $35,000 each, and the last 
for $22,370.74 — covering the principal and interest on the bond. This 
bond was guaranteed, principal and interest, by the Delaware Com- 
pany. The amount of the installments, as they came due, was in fact 
paid by the Etelaware Company to the Mutual Life Insurance Company. 
By this arrangement the Albany loan, which had been in fact trans- 
ferred to the Mutual Life Insurance Company, was in fact paid off in 
May, 1902, and in 1903 the Delaware Company first paid a dividend 
of 9, instead of 7, per cent, on the $3,500,000 of stock, as provided in 
the supplemental contract, and has paid such 9 per cent, dividend an- 
nually ever since. 

On June 30, 1903, the Albany loan havîng been finally liquidated in 
the preceding May, it is admitted that there was a balance of $33,896.02 
accrued upon rental account payable to the lessor. The lessee credited 
this sum to its profit and loss account, claiming that it had paid out 
larger amounts for the account of the lessor, which it was entitled to 
set oflf against the amount so credited. This sum of $23,896.03 is 
therefore admittedly due from the lessee to the lessor, unless its 
claims of set-oflF are valid. That question will be considered later. 
The complainants claim in this case that the Susquehanna Company, 
or its stockholders, are entitled to receive from the Delaware Com- 
pany whatever saving was made by refunding any of the original 7 
per cent, bonds for $3,500,000 with 6 per cent, bonds, between 1881 
and 1888, and by refunding the substituted bonds with 3% per cent, 
bonds in 1906, and also the sum of $33,896.02 accrued on rental ac- 
count June 30, 1902. 

I will first consider the question whether the lessor or the lessee is 
entitled to the interest saved on refunding the bonds. Upon this ques- 
tion, in my opinion, the controlling fact is that the instrument by which 
the Susquehanna Company transferred its railroad to the Delaware 
Company was a lease, reserving a fixed annual rent. The Delaware 
Company, by that instrument, did not simply agrée, in considération 
of the transfer of the road, to pay ail dividends and interest to accrue 
on the outstanding stock and bonds, and to indemnify the Susquehanna 
Company for liability therefor. It agreed, as a lessee, to pay a rent 
of $490,000. It is true that this rent was to be paid by the lessee by 
paying certain specified dividends and interest to accrue on certain 
stock and bonds and the annual contribution to the Albany loan sink- 
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ing fund; but the lease aiso provided thâf,if the sums rè4uîred for 
sudijpfiyinemts should not amount to the said $490,000, "the balance 
not applied to the payment of SUch interest ànd dividends shall be paid 
to the- pârty of the first part" (the Susqùehanna Company). The full 
rent of $490;000, therefore, was in ail events to be paid by the lassée; 
and if, for any reason or in any contingency, any part of it should not 
be required. to pay the specified dividends, interest, or sinking fund 
contribution, such part became, by the express terms of the lease, pay- 
able to the Susqùehanna Company. If there had been a simple rent 
fixed of $490,000 in cash, to be paid by the Delaware Company directly 
to the Susqùehanna Company, and the Susqùehanna Company had it- 
self distributed it in payment of the dividends, interest, and sinking 
fund contribution, I do not see how it could be claimed that a refund- 
ing of the bonds, causihg a diminution in the interest charge, would 
reduce the rent or inure in any way to the benefit of the Delaware 
Company, or of anybody except the Susqùehanna Company, 

The question, therefore; is: Did the fact that the Delaware Com- 
pany, under the arrangement, paid the dividends and interest directly 
to the stockholders and bondholders, instead of first paying it to the 
Susqùehanna Company, to be byit distributed, essentially change the 
relations and rights of the parties? I cannot think so. The arrange- 
ment by which the Delaware Company paid the dividends and interest 
direct to the stockholders and bondholders was one simply for its con- 
venience. It saved the trouble and expense of keeping two sets of ac- 
counts and two sets of clerks and boôkkeepers. The liability of the 
Susqùehanna Company on the bonds and stock was légally tiie prin- 
cipal and primary liability; that of the Delaware Company was, in 
strictness, merely that of a guarantor, and was secondary. It is prob- 
ably true that the great financial strength and high crédit of the Dela- 
ware Company gave to its obligation a greater weight than the ob- 
ligation of the Susqùehanna Company; but the fundamental security 
for the bonds and stock, in this case as in ail cases, was the railroad 
property of the Susqùehanna Company, which secured the bonds by 
the lien of the inortgages upon it, and which constituted the plant with 
which the business was done which eamed the dividends on the stock. 

The défendants' counsel argues that the provision in the lease that, 
if the sums required for the payments therein mentioned should not 
amount to $490,000, "the balance not applied to the payment of such 
interest and dividends shall be paid to the said party of the first part," 
provîdes only for any balance accruing until the full amount of $3,- 
500,000 of bonds and $2,500,000 of stock should be issued. It will 
be recalled that when the lease was made $314,000 of bonds under 
the third mortgage and $287,400 of stock remained to be issued. As 
the items to which the $490,000 of rent was appropriated included 7 
per cent, interest on $3,500,000 of bonds and 7 per cent, dividends on 
$8,500,000 of stock, it is apiparent that, until such $314,000 of bonds 
and $287,400 of stock were issued, there would be a balance to be paid 
to the Susqùehanna Company. The défendants' counsel claims that 
this was the only balance referred to in the lease; that, as soon as such 
$314,000 of bonds and $287,400. of stodc were issued, the provision 
became no longer operative; and that any subséquent diminution of the 



^TNA INS. CO. V. ALBANT & 8. B. CO. 139 

amount necessary to be paid by the Delaware Company, by a réduc- 
tion of the interest charge or otherwise, was net affected by the clause 
in the lease under considération. But I cannot so construe the clause. 
I hâve no doubt that it would apply, and did apply, to any balance, if 
there was any, resulting from delay in the issue of such unissued bonds 
and stock. But, in the first place, there was no delay. The évidence 
shows that there was issued on April 5, 1870, $150,200, and on April 
15, 1870, $137,200, of stock, making the exact amount of $287,400. 
It may be assumed that the bonds were issued about the same time. 
Full interest on $500,000 third mortgage bonds was paid in November, 
1870. Obviously, unless it was intended or expected, at the time the 
lease was executed, that the stock and bonds should not be issued for 
a considérable time, little weight can be given to the argument that 
the "balance" mentioned in the lease meant the balance to be paid until 
such stock and bonds were issued. 

But, aside from thèse considérations, I can see no ground for putting 
such a restricted meaning on the clause. Its language is gênerai and 
comprehensive. It says that "if the sums requircd for the payments 
before mentioned" (i. e., 6 per cent, interest and 1 per cent, sinking fund 
on $1,000,000 Albany loan, 7 per cent, interest on $3,500,000 bonds, 
and 7 per cent, interest on $2,500,000 of stock) "shall not amount to 
the aforesaid $490,000, the balance not applied to such interest and 
dividends shall be paid to the party of the first part." This applied, 
in my opinion, to any réduction of the amounts required for any of 
such payments, whether for interest or dividends, from any cause what- 
ever, either existing or afterwards arising, and whether then foreseen 
or entirely unanticipated. 

Thp défendants' counsel claims that the provisions of the supple- 
mental contract relating to the payments to be thereafter made by the 
lessee to the lessor not only modified, but entirely abrogated and super- 
seded, the provisions of the lease relating to the same subject. It 
is argued that as, in 1876, when the supplemental contract was made, 
the Albany loan of $1,000,000 was not to mature before 1895, while 
the other $3,500,000 of bonds were to mature, those secured by the 
third mortgage in 1881, by the second mortgage in 1885, and by the 
first mortgage in 1888, the fact that the supplemental contract only 
provided for an increase of dividends on the $3,500,000 of stock from 
7 to 9 per cent, when the Albany loan should be paid, shows that the 
parties did not intend any increase of rent by reason of any diminu- 
tion of the interest rate on the $3,500,000 of bonds, It is urged that 
the parties knew that the $3,500,000 bonds would mature first; that 
provision was made in the contract for taking them up with new bonds, 
which might bear interest either at 6 or 7 per cent, at the option of 
the lessee ; that they were taken up principally with 6 per cent, bonds ; 
and that, as the contract made no provision for increasing the dividend 
by reason of such saving, it must be assumed that the supplemental 
contract. abrogated the provisions of the lease relating to rent, and 
substituted its Own provisions in their place. But the seventh para- 
graph of the supplemental contract jprovided expressly that ail the 
covenants, agreements, and provisions in the lease contained, "except 
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so far as they are changed, altered, or modified by this agreement, 
shall be and remain in fuU force." 

The question is, therefore : Did the supplemental contract change, 
alter, or modify the provision of the lease that, if the amounts required 
for the payment of the interest and dividends required by the lease 
shall not amount to $490,000, the balance, oot applied to the payment 
of such interest and dividends, shall be paid to the lessor. Admittedly 
it did not in express terms. But it is claimed that the provisions re- 
lating to payments in the supplemental contract make so complète and 
comprehensive a change in the entire scheme of payment that it is to 
be deemed to hâve entirely abrogated the provisions of the lease upon 
that subject. But I cannot accède to this view. It is true that the 
three mortgages for $3,500,000 were ail to mature before the Albany 
loan, and that both parties knew it. But it was certain that the Albany 
loan would be at some time paid by the opération of the sinking fund, 
while it was not contemplated that any of the $3,500,000 of bonds 
would be paid at maturity. It was provided by the contract that they 
should be taken up at maturity by new bonds, which should bear in- 
terest at either 7 or 6 per cent. But it probably was not contemplated 
at that time, at least as anythirig more than a possibility, that thèse 
original 7 per cent, bonds would be renewed by 6 per cent, bonds. 
The légal rate of interest in New York was not changed from 7 to 6 
per cent, until 1879, and no 6 per cent, bonds appear to hâve been in 
fact issued until 1881. Of the $3,000,000 of 7 per cent, bonds au- 
thorized in the new issue of $10,000,000, it appears in évidence that 
$1,595,000 was immediately issued to the Delaware Company in ex- 
change for its surrendered stock, and $660,000 was during the succeed- 
ing five years issued in refunding old bonds, and it therefore appears 
probable that it was not until 1881 that a 6 per cent, bond couid be 
successfully put out. None of the old bonds matured before that year. 

The real points in the minds of the parties when the supplemental 
contract was made clearly appear in the circular issued by the Susque- 
hanna Company to its stockholders in 1876. The principal thing need- 
ing correction was the overissue of stock. $5,000,000 had been issued. 
Of this $1,000,000 was an overissue. But, if tiie stock were reduced to 
$4,000,000, the authorized capital, the resuit still would be that the 
liquidation of the Albany loan would not accrue, as was intended, to 
the benefit of the original holders of about $2,500,000 of stock, but 
-would hâve to be distributed in dividends on the entire $4,000,000 of 
stock. Under thèse circumstances, the supplemental contract provided, 
an substance, that the total stock issued should be $3,500,000, an 
amount probably arrived at by substantially uniting the amounts of 
$2,500,000 of original stock and the $855,000 of subscribed stock, 
dividends on which, by the terms of the lease, were payable as rent; 
that there should be a 7 per cent, dividend on such amount until the 
Albany loan was paid, and thereafter a 9 per cent, dividend ; that the 
préférence of the $7,000,000 of bonds and stock, in case of foreclosure, 
should be abrogated; that the principal, as well as interest, of ail 
bonds should be guaranteed by the lessee; and that the total amount 
of stock and bonds to be issued should be limited to $13,500,000, in- 
«tead of $15,000,000, as provided in the lease. In ail thèse provisions 
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of the contract I cannot see anything abrogating the provisions of the 
lease. So far as they modify it, it is modifiée; but the provisions 
•which are modified ail relate to the dividends on the stock, and hâve 
nothing to do with the interest on the bonds. In my opinion, ail the 
provisions of the lease which give the lessor the benefit of any réduc- 
tion in the interest charge remained in fuU force after the supplemental 
contract and were entirely unaffected by it. 

The défendants' counsel claims that the Albany loan was not paid 
by the opération of the sinking fund, and that therefore the provision 
in the supplemental contract that, after the Albany loan "shall, by the 
opération of the sinking fund, provided for the payment of said bonds, 
be paid," the sum of $70,000 shall be added to the dividends paid to 
stockholders, never became operative. But, in the first place, I do not 
see that this point is material to any question in controversy in this 
case. The complainants do not charge that anything is due on divi- 
dends on stock. Their claim relates wholly to the réduction of in- 
terest on bonds. But, in my opinion, on the merits, the Albany loan 
was paid by the opération of the sinking fund, within the mcaning of 
the contract. It is true that when it matured the sinking fund only 
amounted to about $650,000. The Delaware Company borrowed from 
the Mutual Life Insurance Company the necessary amount to pay the 
deficiency, and paid the entire loan to the city of Albany. It then went 
on under substantially the original arrangement and ultimately paid 
ofï the loan to the Mutual Life Insurance Company. If the city of 
Albany had extended the loan until the time it was finally paid to the 
Mutual Life Insurance Company, it would hâve been paid by the op- 
ération of the sinking fund, and, in my opinion, the fact that the sink- 
ing fund did not raise the necessary amount as quickly as was expected, 
and that the Mutual Life Insurance Company was substituted as a 
creditor in place of the city of Albany, did not change the fact that 
the loan was ultimately paid ofï by the opération of the sinking fund. 
Moreover, the Delaware Company recognized by its action that the pro- 
vision in the supplemental contract had become operative. In 1903, 
the year after the final payment on the loan was made, it began, and 
has since continued, the payment of the dividend of 9, instead of 7, per 
cent 

The défendants claim that the complainants' right to recover is 
barred by lâches and acquiescence, and, in part at least, by the statute 
of limitations. This action is brought upon a sealed instrument. I 
think, therefore, that 20 years is the period of limitation. This suit 
was begun June 12, 1906. Therefore any recovery is barred for 
amounts saved by any exchange of bonds before June 12, 1886. Courts 
of equity usually follow the limitations fixed by the statutes; but in 
gross cases of lâches and acquiescence they refuse relief, although 
the fuU period fixed by statutes of limitation has not passed. But I 
do not think that this is such a case. The attention of the stockholders 
of the Susquehanna Company may naturally not hâve been called to 
the subject of the saving of interest until the refunding of the Consoli- 
dated loan of $10,000,000 in 1906. The Albany loan was not cleared 
ofï till 1902. That was the time when the stockholders would natural- 
ly look for an increase in the dividends to 9 per cent, and it imme- 
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diately foUowed. The board of directors of the lessor was practically 
the board of directors of the lessee. The stockholders were receiving 
a large income on their investment. The question of the construction 
of the effect of the supplemental contract upon the lease was an ob- 
scure and difficult one, requiring an investigation of complicated facts, 
and it was natural that the stockholders should hâve acquiesced in 
whatever was done by the officers of the Delaware Company without 
investigation, 

The question whether the Delaware Company had the right to with- 
hold payment of the sum of $23,896.02, accrued on rental account on 
June 30, 1902, dépends on the question whether it had valid daims 
against the Susquehanna Company for advances made for its account, 
which it could set off against it. Thèse claims are: A claim for 
expenditures in improving the railroad property in excess of the 
amount for which the Delaware Company was entitled to receive se- 
curities of the Susquehanna Company. The amount of this excess is 
$2,033,603.07. A claim for taxes on the franchise of the Susquehanna 
Company, imposed under the New York franchise tax law, amounting 
to $152,345.46. A claim for the expenses of the transfer of stock and 
bonds of the Susquehanna Company, amounting to about $25,000. A 
claim for the expenses of issuing and engraving the new 3% per cent, 
bonds in 1906, amounting to $18,275.39. A claim for payment of the 
State tax on the $10,000,000 mortgage made in 1906, amounting to 
$12,465.75. 

In my opinion, none of thèse claims are valid. The lease is a per- 
pétuai lease. It transferred ail the assets of the Susquehanna Com- 
pany. The road, after its exécution, became a part of the Delaware 
Company's System. The expenditures were made in furtherance of 
the Delaware Company's business. The lease expressly provided, in 
paragraph 3, that the lessee would, at its own cost, repair and keep 
in order the road ; in paragraph 5, that it would pay ail taxes and as- 
sessments of every description assessed "upon the railroad property 
and effects herein described and upon the business done upon the said 
railroad," except income taxes on stockholders, and that it would 
"pay ail expenses for construction, repairs, salaries, and otherwise, 
which may be necessarily incurred on account of the railroad and 
demised premises"; and, in paragraph 14, that it might make, at its 
own expense, ail such altérations, improvements, and additions in or 
to the property demised as might be proper for its full enjoyment for 
railroad purposes. I think that under thèse provisions ail of said ex- 
penditures were made by the lessee on its own account. The point 
that the franchise tax was not a tax on the railroad or its business, 
and therefore was not provided for, seems to me untenable. Such a 
tax has bëen held by some courts to be a tax on the stock, and by ôther 
courts on the business. If it is neither, I think it was covered by the 
gênerai provision for the payment of ail taxes except income taxes; 
and, if not, by the gênerai provisions for the payment of ail expenses. 
The whole scheme of the lease shows that ail future expenses of the 
Susquehanna Company's road were to be borne by the Delaware 
Company. 
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Varions défenses were interposed in this case which were raised by 
a demurrer. The denjurrer was overruled. They hâve been again 
urged and elaborately argued on the brief of the défendants' counsel. 
The fact that they were heard and overruled on the demurrer would 
perhaps make it unnecessary to consider them further ; but as I gave 
no written opinion on the décision of the demurrer, and as thèse dé- 
fenses were strenuously urged on the argument, I will briefly give my 
reasons for holding them insufïïcient. 

It is claimed that the bill is multifarious, because uniting a claim by 
the stockholders in their separate individual right for increased divi- 
dends on their stock and a claim of the Susquehanna Company as- 
serted by the stockholders, for the $23,896.03 due on rental account 
on June 30, 1902. This claim is based, as I understand it, on the fact 
that the Delaware Company indorsed on each stockholder's certificate 
a guaranty of the payment of dividends, upon which each stockholder 
could hâve brought a suit at law. But such indorsed guaranty was 
not exclusively the basis of the stockholder's claim against the Dela- 
ware Company. The lease contained the original agreement to guar- 
antee. Its indorsement on each certificate simply gave the stockholder 
an additional évidence of it. But the obligation was created by the 
lease before the guaranty was indorsed on the certificates. Suppose 
the Delaware Company inadvertently or intentionally omitted to in- 
dorse some or ail of the certificates. Could not the Susquehanna Com- 
pany hâve enforced the guaranty? And, if it could in that case, why 
cannot it now? I think that the complainants, in their derivative ca- 
pacity, as representing the corporation, can maintain this suit to en- 
force each claim made in this case and every liability existing under 
the lease and the supplemental contract. 

The défendants' counsel also urges that the évidence does not suf- 
ficiently establish that a demand on the Susquehanna Company to bring 
the action would hâve been futile when the suit was brought. But I 
think that that fact clearly appears from alfthe évidence in the case. 

My conclusion is, therefore, that the complainants are entitled to 
recover in this suit $23,896.02 accruéd on rental account, and interest 
from June 30, 1902, and whatever amounts hâve been saved by the 
refunding of the bonds, with interest and costs. Several computations 
hâve been made and put in évidence, showing such amounts. They 
hâve been made on différent théories of computation, showing différent 
amounts claimed to be due, ranging from about $900,000 to about $1,- 
286,000. The amounts involved are large, the computations are com- 
plicated, and the question of the correct method of computation was 
very little discussed in the briefs or arguments. I think there should 
be a référence to à master to take testimony, if additional testimony is 
desired by either party, and to report as to the exact amount due. 

The decree should be settled on notice. 
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XHIBD NAT. BANK OF CINCINNATI et al. T. JACKSON et sL 

(Circuit Court, N. D. West Virginia. August 10, 1907.) 

No. 696. 

i. OoBPOBATioNS— Action or Stookholdees— Validitt. 

The action of tlie stockholders of a corporation In anthorizlng the ex- 
écution of a Power of attomey to trustées t» sell ail of Its property and 
eoUect and disburse the proceeds Is not Invalldated, because the ma- 
Jorlty of the stock, wblch was owned by a single person, was voted by 
hlm, although he had preylously asslgned it to the same persons who 
were trustées for the beneflt of hls creditors, with power to vote the 
same, where no transfer had been made on the books and some or ail 
of the trustées were présent at the meeting, and no objection to the ac- 
tion taken was made elther by them or any stockholder, and where, more- 
over, ail parties acquleseed in the carrylng out of thé proposed action. 

3. ASSIGNMENTS FOB BENETIT OÏ OBEDITOBS— OBBATION— POWKB OF BkjUITT XO 

Administeb. 

A debtor entered into a trust agreement, pursuant to which he con- 
veyed practlcally ail of hls property, whlch consisted of a large amount 
of stocks, bonds, and real estate or interests thereln, to trustées for the 
beneât of hls credltors, who assented thereto. A coal company, of whlch 
he owned nearly ail the stock, also executed a power of attomey to the 
same trustées, authorlizlng them to sell Its property for the same purpose. 
Eeia, that ail such acts created a single trust estate, whlch a court of 
eqully had power to take Jurlsdictlon of and admlnlster at the suit of 
credltors Interested thereln. 
• [Ed. Note. — For cases In point, see Cent DIg. vol. 4, Asslgnments for 
Beneflt of Credltors, î !■] 

3. Same— Mannee of Saxe of Tbust Pbopebtt— Right of TarsiBES ro Make 
Pbivatb Sale. 

Code W. Va. 1906, S 3053, which requlres ail sales under deeds of trust 
"to secure debts or Indemnlfy guretles" to be made at public auctlon, and 
which superseded prlor statutes givlng the parties the rlght by contract 
to provide for prlvate sales, if not dlrectly applicable to gênerai asslgn- 
ments for the beneflt otf credltors, Is at least strong évidence that the 
pollcy of the law In that state is agalnst prlvate sales by trustées in the 
administration of such trust estâtes, and Justifies a court of equlty In 
refuslng to authorlze or approve such a sale over the objection of the 
debtor and interested credltors. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 4, Asslgnments for 
Beneflt of Credltors, 8 777.] 

4 JtJDioiAi Sales— Real Estatb-^Asceetainment of Liens. 

It is the establlshed pollcy bf the law In West Virginia that real es- 
tate will not be sold by a court untli ail liens and thelr prioritles hare 
been Judlcialiy ascertalned and determlned. 

In Equity. 

T. Moore Jackson, havlng assets consisting of bonds, town lots, and other 
real estate, stocks, notes, cl^pses in action, and Personal property aggregating. 
In estlmated value, to abont $1,188,000, and wlth llabllltles, direct and in- 
direct, amounting to about $1,035,000, on December 19, 1904, entered Into 8 
contract wlth hls credltors, more than 85 per cent, of them jolnlng thereln, 
whereby he agreed to oonvey ail hls real estate and transfer ail hls person- 
alty, except hls home property in Ciarksburg and the furnlture thereln, whlch 
was to be excepted and released, to Joseph iî. Sands, Ira E. Roblnson, and 
John W. Davis, trustées, with power to hâve fuil control of the propertles, 
collect interest, rentais, dlvldends, and profits, to make sale, transfers, deeds, 
and oonv«yances, vote any and ali sbares of stock so conveyed in any meeting 
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of stockholdera of the corporations In whlch sald stock was so held, and to 
convert sald estate, real and personal, Into money, and pay same to credltors. 
This agreement, carefully drawn, contalns many other stipulations and mat- 
tera of détail not necessary to refer to. In accordance wlth Its requlrementa, 
sald Jackson by deed of January 12, 1905, In whlch hls wife joins, conreyed 
to sald trustées ail of bis sald real estate otber tban tbe excepted "Home 
Property," «nd on the same day he, in wrltlng, asslgned hls personal prop- 
erty to sald trustées, except that part excepted In the original trust agree- 
ment The greater part of Jackson's assets and liabilltles grew ont of the 
fact that in 1893 the Ten Mlle Cîoal & Ooke Company, a corporation, wlth sald 
Jackson and flve others as stockholders, bad acquired by purchase tbe coal 
underlying 33 tracts of land in Harrison county, aggregating 2,210.63 acres. 
Shortly after purchase, one of the stockholders died, and tbereupon the sur- 
▼ivlng stockholders formed a partnership as T. M. Jackson & Co., and in the 
name of T. M. Jackson acquired about 1,600 acres more of coal and 184 acres 
of surface adjolning the flrst 2,210.63 acres. In 1901 tbis partnership was 
dlssolyed, ail other members of it conveylng their Interests to Jackson for 
$101,360.84, evldenced by 104 notes glven by hlm, due to sald sevcral partners 
January 1, 1907, and to secure whlch a deed of trust was executed by hlm 
on the property bearlng even date, November 30, 1901, wlth the conveyances 
by said partners of tbelr Interests to hlm and of the Ten Mlle Coal & Coke 
Company of the 2,210.63 acres standing in its name, whlch last conTcyance was 
In considération of $114,800.74 evldenced by 118 notes glven by Jackson, due 
January 1, 1907, and secured by vendor's lien on tbe face of the deed. Jack- 
son also assumed payment of the balance of purchase money due the farmers 
from whom the coal was orlglnally bought secured in their deeds by vendor's 
liens. On December 17, 1903, Jackson formed the Delà Coal & Coke Company 
Corporation, and on the 28th he conveyed this coal fleld to It Its capital 
stock Issued was $600,000 of whlcb Jackson took $500,000 and the other $100,- 
000 waa issued to other parties. On January 1, 1904, thls Dola Coal & Coke 
Company executed to tbe Securlty Company of Wheellng, as trustée, a trust 
mortgage to secure bonds to the amount of $500,000. Of thèse bonds Jackson 
became the owner of $415,000; the other $85,000 belng held by a Pittsburg 
bank. Jackson hypothecated hls bonds or a greater part thereof to secure 
debts to varions credltors of hls, and on January 23, 1905, the Dola Coal & 
Ooke Company by contract in writlng constltuted sald trustées of Jackson 
sald Sands, Eobtnson, and Davis, attomeys In fact to seil ail said coal field 
wlth its mlnlng rlghts and privilèges, wlth power to enter into contracts, op- 
tions, or negotlatlons, to exécute ail necessary conveyances, eollect ail pro- 
ceeds of sale, and dlsburse proeeeds to parties Interested. The trustées un- 
der thls power energetlcally sought to sell said coal fleld, flrst holding it at a 
priée of $250 per acre, then reducing to $200 per acre, and flnaliy, on Sep- 
tember 17, 1906, they by circular lètter to the credltors, Informed them that 
they (said trustées) bad recelved an offer of $145 per acre, $20,000 to be paid 
In cash, $80,000 upon date of exécution of deed and the residue In $100,000 
annual Installments, and that unless a better ofl^er was recelved on or before 
September 27, 1906, or they should reçoive before that date a unlted request 
froni the holders of the bonds for a public sale of the property, accompanled 
by assurances that the blddlng thereat should be^ started at not less than the 
par value of the bonds, they wouid on that date accept sald offer. Thèse 
conditions not belng complled wlth, they dld enter Into the contract of sale 
referred to wlth C. B. Conaway, wbo It subsequently appears was actlng for 
J. V. Thompson. Tbereupon the plalntiffs herein presented their blll to a 
Judge of this court in whlch they set forth tbe facts substantlally as glven 
above, allège themselves to be unsecured credltors of Jackson, holding none 
of the bonds of the coal company, yet vltaliy interested In the saie of its 
property at a falr prlce, because, froin the surplus of thé proeeeds of such 
salô after payment of debts secured by the hypothecatlon of such bonds, they 
must look almost wholly for the payment of their debts; that at the prlce 
of $146 per acre llttle or nothing will accrue as such surplus, because $141.31 
per aère would be requlred to pay the secured debts by reason of such 
hypothecatlon of bonds, and the "farmer" and "partners" liens upon the 
property; that sald price la grossly inadéquate as sbowA by thé statement 
156 P.— 10 



of the saiatnwtees thernselyes la their <;lrc«lar Igtter.to creditors; that a sale 
ot avLçh pTOPerly. ©Hgh^ not to bp made untll tbp }ieaa and the holders thereof 
wlth the ti^e àmpunts due each had beeu ascertalned and âxed; ttaat adjoin- 
Ing co^l prpp^î^ of no bett^r value had recently berai sold at $300 per acre, 
and thàt, if tnë propertjr WM sold under the, protection and direction of thls 
court at pubUç auptlon, it ^iirpuld bring not legs than $200 per acre. The 
prayer ©f the blll la for an Immédiate restralnlng order agalnst said trus- 
tées staying than Irom consummating eald; sale; for a fuU report and settle- 
ment of the transactions of said trustées; for full dlscovery from the trus- 
tée in the bond mortgage as to the holders of such bonds and of the stock of 
said Company and the holders thereof wlth the considérations of sueh hold- 
ings, that a refetsence be made to a commissloner to ascertain and report ail 
liens and incumbrances, and that a sale of the property at public auction by 
the trustée;^ be required. The temporary order prayed for was granted on 
Oetober 29, 1906, and seit for hearlng on the Ist day of the January, 1907, 
term at Parkersburg. Prlor to that date, on December 15, 1906, the de- 
fendant trustées, havlng glyen notice, entered a motion to dissolve the re- 
stralnlng order, for a rule for çecurlty for costs, and a motion to requlre plain- 
tiffs to glve an injunctlon bond< The plaintlffs asked leave by pétition to flie 
an amended and supplemental bUl. The court allowed the fiUng of thls bill, 
àllowed Charles E. (>naway and said trustées at thelr request untll January 
8, 1907, to file answers thereto, required plalntiffs by said date to give bond 
for securlty for costs, and took the motions to requlre Injunctlon bond and to 
dissolve the restralnlng order under advisement, and on Its motion allowed the 
Braddock Machine and Manufacturlng Company, a créditer, to Intervene and 
.become a coplalntlfC, On January 14, 1907, In term, plaintlffs were allowed 
to amend bllls by maklng the Dola Coal & Coke Company party, repllcatlons 
were flled by them to the answers of O. B. Oonaway and of said trustées to 
the original and supplemental bllls whlch had been flled, numerous affldavlts 
In support of the motion to dissolve the restralnlng order and In opposition 
to such motion were flled, and à motion to appoint a recel ver as prayed for 
by the supplemental blll was entered and the answer of T. Moore Jackson was 
flled. On January 16, 1907, additlonal affldavlts were flled, the motions fa» 
dissolve the restralnlng order, to requlre injunctlon bond, entered by defendr 
ants, for an Injunctlon, the removal of trustées, and the appolntment of a 
recelver, entered by plaintiflf wçre argued and submltted. 

V. B. Archer, for plaintlffs. 

G. C. Lewis, for Braddock Machine & Mfg. Co. 

John Bassel and E. B- Tertipleman, for trustées. 

Sperry & Speirry, for Jaclcson. 

Johnson & Hoffheimer* ior Hornor. 

W. S. Meredith, for CcMiaway. 

DAYTON, District Judige (after statîng the facts as above). In 
the considération of thèse; pending motions, I hâve feit constrained to 
«liminate many matters presènted by the amended bill. I do not for 
a moment tmdertake to detemline the question of whether the défend- 
ant Jackson may or rhay iiot hâve a good cause of action against the Bal- 
timore & Ohio Raiiroad Company for the alleged discriminations made- 
against him or the Dola Coal & Coke Company which he substantially 
owned and controlled, rtor dp I attèmpt to détermine whether he has 
such action against RogçrS and said raiiroad compàny for violation 
of Rogers' agreement and contract with him by virtue of the sale of 
the Short Line Raiiroad to the said Baltimore & Ohio Raiiroad Com- 
pany by Rogers' with àllegéd knowledgè at the tirtie of purcha.se on 
the part of the Baltimore;, & OMo Company, of such çontracL Nor 
do I attempt to deterrùine. wl^ether a conspiracy, as diarged, existed 
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between the Baltimore & Ohio Company and the Fairmont Coal Com- 
pany or their officers to depreciate the value of the Dola Coal & Coke 
Company coal field, prevent its purchase by independent operators, 
and secure it for the Fairmont Coal Company at a minimum price. 

I do not consider. thèse matters as in this case requiring independent 
action on this court's behalf because neither Rogers, the Baltimore & 
Ohio Railroad Company, nor the Fairmont Coal Company are par- 
ties, and in conséquence are not and cannot be bound by the alléga- 
tions of the bill, and in their absence as such no proper investigation 
could be made by this court to ascertain whether reasonable ground 
existed for directing suit to be brought by the trustées, or a receiver 
appointed, at the expense of the trust funds to recover damages for 
such alleged wrongs; but there is a stronger reason than this in my 
mind why I must disregard thèse matters, and that is I do not regard 
the terms of the trust agreement, trust conveyances, and power of at- 
torney executed by Jackson and the Dola Coal & Coke Company to 
thèse trustées as broad enough to include the right either to institute 
or to expend the trust funds in prosecution of such actions, but, on 
the contrary, I regard the rights of both Jackson personally and of 
the Dola Coal & Coke Company to be wholly reserved and unimpaired 
to them to institute and prosecute in their own names suits upon such 
causes of action, if such there be. Thèse allégations of the amended 
bill could only be considered as tending to show that this court should 
exercise that discrétion which it bas under équitable rules to set aside 
the sale made by the trustées, and, thèse allégations by the answers 
and affidavits fîled being ail denied, I am constrained substantially to 
ignore them. Nor do I regard the charges of misconduct on the part 
of thèse trustées as sustained. It seems to me that, under ail the cir- 
cumstances, they are subject to neither condemnation nor just criticism. 
It is to be remembered that they undertook what bas been almost uni- 
versally found to be an impossibility, to wit, to administer and settle a 
very large trust estate composed of much realty, and various kinds 
of personalty, without the aid of a court of equity, to the satisfaction 
of three naturally antagonistic classes — preferred creditors, unsecured 
creditors, and the debtor himself. Nothing was more natural on the 
part of the first than impatience at ail delays, and a sensé that having 
the first right to the proceeds of sale they ought to bave that sale 
speedily consummated. The unsecured creditors on their part might 
well demand that delay to prevent sacrifice was absolutely a right and 
necessity. This latter plea could also be asserted by the debtor above 
ail others. In this case Jackson is clearly shown to be an accomplished 
civil and mining engineer — a man accustomed to large business trans- 
actions, who, with scientific knowledge, had examined the coals under- 
lying a large section of country, and had selected and purchased this 
Dola field as being the very best an,d most valuable to be found. He 
found that he had overreached himself by reason, as he firmly be- 
lieved, of the bad faith towards him on the part of Rogers and the 
railroad company. Whether this was true or not, he was convinced 
of the value of this field, and, if sold for what he deemed its value, 
he felt confident the proceeds would pay his debts. Most naturally 
he could not contemplate vfith equanimity sales of his property indicat- 
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ing that near a half million dollars of debts due to thosewho had 
trusted him should go unpaid, and, notwithstanding he was released by 
the contract from the payment of thèse debts, no one can justly criticise 
him for eamestly desiring their payment and doubting tiie wisdom of 
the policy by which any other resuit would transpire. 

Under such irreconcilable conditions I am constrained to believe 
thèse trustées hâve done the very best they could to solve the problem, 
and hâve come as near doing so as any one ever has under like circum- 
stances. 

To one other matter in this cause I attach little or no importance, 
namely, the objection made to the authorization of the power of attor- 
ney to thèse trustées by the stockholders of the Dola Company. It is 
insisted that the minutes of this company show that Jackson's stock 
was represented and voted by himself when he had, at the time, as- 
signed this stock to thèse trustées who alone in conséquence could 
vote it, and therefore this power is void. I do not regard this conten- 
tion as sound for thèse reasons : First, the stock had not been trans- 
ferred to thèse trustées from Jackson on the books of the company, 
and was therefore properly voted in his name ; second, it appears that 
both he and one or more of thèse trustées were présent at the stock- 
holders' meeting when this action was taken. It was taken with no 
record protest on the part of any, and it must be conclusively pre- 
sumed that it was taken by concerted action of both Jackson and said 
trustées, and, finally, thèse trustées assumed to act under this power, 
and they are estopped from denying the regularity of said power ; so, 
too, are Jackson and the company, because both hâve acquiesced in 
such action by said trustées. 

The whole matter, therefore, narrows itself down to this question: 
Shall this court of equity intervene at the instance of creditors, take 
control of this property, set aside the private sale made by the trustées, 
and direct them to make public sale of this coal field under such terms 
and conditions as it may détermine upon? After long and patient 
study of this question, I hâve reached the conclusion that such inter- 
vention by this court cannot be avoided. I reach this conclusion for 
thèse reasons : First. It is well settled that it is immaterial as to the 
form and character of the instrument by which a trust may be cre- 
ated. It may aiso be created by more than one instrument in différent 
forms, each bearing différent technical names. The question in equity 
is always one of substance, and not of form. I therefore construe the 
original agreement between Jackson and thèse trustées, the deed for 
his realty, the mémorandum of assignment of his personal property 
and the power of attomey of the Dola Company to them, as means re- 
sorted to, to accomplish a single purpose, the création of a trust in 
thèse trustées for the benefit of his creditors. The power of attomey, 
it is tru#, goes a step beyond the other writings, and gives the right of 
disposition of the coal property of the Dola Company in which Jack- 
son was not alone interested. However, it cannot be denied that his 
interest was almost the whole thereof, that this power was executed 
solely because of his transfers before made, and with the sole purpose 
of better obtaining and securing his interests therein and vesting the 
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same in the trustées. It must, therefore, in my judgment, bc consid- 
ered as a part of the whole trust and administered as such. This be- 
ing 80, it is not to be forgotten that equity bas always exercised the 
most complète and exclusive jurisdiction over such trust estâtes, and, 
further, that it is and bas been the uniform poUcy of equity, except 
in very rare instances under very exceptional cases, to require sales 
of realty especially so conveyed in trust to be sold at public outcry. It 
is well settled that even an agreement on the part of a person interested 
in such trust estate not to institute suit in equity in aid of its adminis- 
tration is contrary to public policy, and cannot be enforced. It is the 
inhérent right of every one to appeal to the courts for the ascertain- 
ment and settlement of bis légal rights, and no other form can be es- 
tablished, by contract or otherwise, to destroy this right of appeal 
thereto. The gênerai poHcy of courts of equity to require sales of 
realty under trusts made for benefit of creditors to be at public auc- 
tion, is also very clear. It is to be remembered that the modem deed 
of trust is simply the child of the mortgage ; that its raison d'être was 
the complaint that the mortgage proper could only be made effective 
by a resort to a suit in equity wherein the title to the land conveyed 
could be quieted in the mortgagee and ail equity of rédemption in the 
mortgagor eut oflF, or by a public sale of the property itself or of this 
equity of rédemption, the former being the usual practice in England, 
the latter in Ireland and Virginia. The expense and delay involved in 
thèse équitable proceedings, especially in the early days of Virginia 
where the court circuits covered large territory, aie terms were not 
numerous, and above ail, where the values were not great, very nat- 
urally turned the légal mind to devising some means by which the 
same results could be obtained without the delay and expense. Hence 
it was natural that the deed of trust should rapidly become popular al 
a substitute for the mortgage. Its integrity rested at first, and, to a 
measure at least, still rests, upon the right of contract between debtor 
and creditor by which they could agrée upon the terms whereby the 
property of the one could be sold and the proceeds paid to the other by 
an intermediary acting as agent for both. At first thèse deeds of trust 
were not govemed by statute, and the first act of the Virginia Légis- 
lature in relation thereto appears in chapter 117 of the Code of 1849. 
Section 6 of this chapter provides that in ail such trust deeds designed 
"to secure debts or indemnify sureties," as follows : 

"Sec. 6. The trustée In any snch deed, except so far as may 'be thereim 
otherwise proiHdeA, shall, whenever requlred by any créditer secured, or any 
gurety Indemnifled by the deed, * * • after the debt due to such créditer 
or for which such surely may be Uable, shall become payable, and default 
Bhall hâve been made In the payment thereef, • * * aell the property 
conveyed by the deed • • • at public auctlon," etc. 

The provision of the Virginia Code of 1860, in chapter 117, § 6, in 
this particular is the same, as also our Code (W. Va.) 1868, c. 72, § 6, 
and the amended act passed February 38, 1870 (Acts 1870, p. 65, c. 51). 
Under thèse législative provisions public sales under this class of trusts, 
while favored, were allowed to be subject to the contract of the par- 
ties contairred in the deed, as shown by the italicized part of the quota- 
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tiôn; By the act of March 35, 1883 (Acts 1883, p. 440, c. 140), this 
provision was changea and aniended so as to read : 

"Sed. 8. The trustée In any such deed sball, whenever required by any créd- 
iter secured, or any surety Indemnlfied by the deed, » * • after the debt 
due to such créditer or for whlch such surety may be Uable, shall hâve become 
payable, and default shall hâve been made In the payment thereof * • • 
sell the property * • • at public auction upon the following terme 
• * * unless a différent provlsloû as to the terms of sale bas been In- 
serted In the deed." 

By Act Feb. 36, 1887 (Acts 1887, p. 177, c. 54), this section was fur- 
ther aniended as foUows: 

"The trustée In any such deed, whenever required by any créditer secured, 
or any surety Indemnlfled by the deed, * * * after the debt due to such 
créditer or for whlch such surety may be Uable, shall hâve become payable, 
and default shall hâve been made In the payment thereof by the grantor, sell 
the property conveyed by the deed or so much thereof as may be necessary, 
at public auctlons upon such terms as are mentioned In sald deed ; and If n» 
terms are therein mentioned, then upon the following terms," etc. 

And very spécifie provisions are then made for the advertisement of 
such sale, This section was again amended by the act of March 7, 
1891 (Acts 1891, p. 199, c. 77), contained in oiir Code (W. Va. 1906) 
as section 3053, but the provision above quoted remains the same. 

It will be noticed that in a deed of trust "to secure a debt or indem- 
nify a surety" the statute requiring a sale at public auction bas become 
absolutely mandatory, regardless of the provisions of the deed itself. 
This change has not been made through thèse séries of amendments, 
I conceive, undesignedly, and it illustrâtes very forcibly the proposition 
that the poHcy of the law is against private sales of trust properties. 
But it is argued very ably by counsel for thèse trustées that there is a 
(nstinct différence between deeds of trust "to secure a debt or to in- 
demnify a surety" and gênerai assignments to such trustées for the 
benefit of creditors; that, in the first class of cases, an equity of ré- 
demption remains in the debtor, while the latter is an absolute sale of 
ail the debtor's rights and interests which immediately vest in the trus- 
tées. It is therefore insisted that this section 6 (or section 3053 of the 
Code) does not apply to the latter class of instruments. 

The first proposition I concède without a moment's hésitation. It 
is clearly set forth in Sandusky v. Paris, 49 W. Va. 150, 38 S. E. 563, 
and the authorities therein cited. As to the second, that this section 
6 does not apply to such gênerai assignments, I hâve grave doubt. In 
fact, I am inclined to the belief that it does for this reason : That, in 
the latter amendments made to it, fuU provisions are made for the ad- 
vertisement of the sale, for its expenses, the payments of the debts 
secured, the disposition of the surplus, for bond to be given by trustée 
when required, what facts the advertisement of sale shall state; and 
then adds: 

"And In ail cases where a debtor conveys ail hls property to a trustée for 
the benefit of hls eredltors, or where he conveys ail hls property except what 
Is exempt from exécution or other process, every such trustée shall settle 
hls accounts before a commlssloner of accounts ot the county in whlch such 
bond is recorded, and the provisions of chapter 87 of the Code of West Vir- 
ginia aa amended, shall apply to such settlement as far as applicable." 
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It îs very difScult to conceive why this provision should be incor- 
porated in this section if it were to be construed as whoUy irrelevant 
to the section's gênerai scope and purpose. On the other hand, it 
may be well reasoned that this distinction between a deed of trust to 
secure creditors and sureties, and a gênerai assignment for the bene- 
fit of creditors, being practically one without a différence — ^the right 
of the debtor to pay off his debts and redeem his property under the 
latter being admitted — -no reason can be advanced why it should be 
held to exclude gênerai assignments from the safeguards provided by 
this section, but, on the contrary, that in such assignments, especially 
upon demand of the creditors who hâve little hope of securing pay- 
ment of their debts otherwise than by it, its provisions should be es- 
pecially applicable and enforced. I am fully aware that the Suprême 
Court of Àppeals of this state has held in such cases as Harden v. 
Wagner, 22 W. Va. 356, Kyle v. Harveys, 25 W. Va. 716, 58 Am. 
Rep. 235, Landeman v. Wilson, 29 W. Va. 702, 2 S. E. 203, and Cohn 
v. Ward, 32 W. Va. 34, 9 S. E. 41, that provisions in deeds of trust 
providing for private sales by trustées do not render such trust deeds 
void on their face. Most of thèse cases relate to trust conveyances 
of perishable personal property, such as stocks of goods and merchan- 
dise, although in the two latter cases the ruling is extended to such 
provisions as to both real and personal property. The exact ques- 
tion does not arise in those cases. It may very well be held that such 
provisions may not render the security of the creditors void, but the 
very fact that it has been held in Kyle v. Harveys, supra, that : 

"If, when the asslgnar provided In his assignment that the stock oî goods 
should be sold at primate sale, he did bo wtth the bona flde purpose of reallzing 
for his creditor the largest amount possible, then this assignment Is not fraud- 
«ulent and void as against his creditors. But If the provision that thèse goods 
should be sold at private sale was Inserted by the assignor, bellevlng at the 
tlme that the Interests of his creditors would thereby be prejudlced and wlth 
a View only of fumlshlng remuneratlve employment to himself or to the 
assignée, and the assignée knew this when he toolî possession of the stock of 
goods, then the assignment is fraudaient, and wUl be void as against ail the 
creditors of the assignor" 

— ^would seem to strengthen the proposition I am contending for, that 
the whole policy of the law is against private sales by trustées in the 
administration of thèse trust estâtes. And I am driven to the con- 
clusion that it would be under most extraordinary circumstances, if 
ever, such trustées would be allowed to so sell such trust estate, es- 
pecially realty of great value, against the express protest of both 
debtor and interested creditors. The very reason for this is apparent, 
in that the man seeking to buy may just as well do so at public as 
private sale. I hâve not been able to find a single case in this state 
where such sale at public auction haé been refused and the private sale 
of the trustée confirmed, and the very absence of such décision is sig- 
nificant if not décisive. It may be said that Barnett v. Higgins, 2 
W. Va. 485, contradicts this statement, but, unsatisfactory as ^e opin- 
ion there is, it is apparent that the trustée made private sale only after 
offering at public outcry and then for advanced price. The cases cit- 
ed by counsel of Braford v. McConihay, 16 W. Va. 732, Lallance 
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V. Fisher, 39 W. Va. 612, 2 S. E. 775, and Jones v. Neale, 2 Pat. & H. 
339, where sales of trustées were not set aside for inadequacy of price 
ail relate to public and not private sales. 

Second. I am led to believe that this bill must be sustained and this 
property be required to be sold under the supervision of this court 
upon demand of thèse creditors, because it îs the well-established policy 
of the law in this state to sell real estate only after the liens and their 
priorities hâve been ascertained and settled. Section 4147 of our 
Code (W. Va. 1906) expressly requires such liens to be ascertained, 
notice to lienholders to be published, and that ail rights to parties to 
except and contest shall be preserved. It is needless to cite the multi- 
tude of cases construing this statute. I hâve not the slightest doubt 
of the sincerity of thèse trustées in their statement that they hâve 
accurately, as they believe, ascertained the creditors, their debts and 
priorities, secured by this deed of trust. We must admit, however, 
that this is private judgment, and not judicial détermination. It was 
expressly provided in the trust agreement that creditors should hâve 
the right to sue to establish their debts and liens, and, if it had not 
been so provided, I think this right clear and undisputable if exercised 
within proper time. And, finally, while no man can tell whether this 
large and valuable property, if sold at public auction, will or will not 
realize a larger sum than the one oflfered at this private sale, it is nev- 
ertheless true that many think it will, that a considérable larger sum 
has been offered for it whether by one who could fulfill his ofïer or 
not we cannot tell, and that thèse trustées themselves expressly state in 
their circular letter to creditors that the sale price of $145 per acre 
is much below the true value of the property. Under such conditions, 
it seems to me I must set aside this private sale, entertain this bill, as- 
certain the liens and charges against this real estate, and direct the 
sale thereof to be made by thèse trustées under the direction and orders 
of this court. 

It follows, therefore, that I overrule the motion to dissolve the re- 
straining order, although its purpose has been accomplished, also the 
motion for injunction and for a receiver, for I do not regard either as 
necessary, and I further overrule the motion to require injunction 
bond, the plaintiff having already given security for costs in the sum of 
$1,000, which I regard as îunply sufficient. 



OmOAGO, R, I. & P. BT. CO. v. LUDWIG, Secretary of State of Arkansas. 

(Circuit Court, B. D. Arkansas, W. D. October 5, 1907.) 

No. 1,600. 

1. OouBTS-^UBisDiCTioN OF Fbdebai. Coubts— Suit Against State. 

A suit to enjoln a state offlcer from taklng action to forfeit the fran- 
chise rights of a corporation under a statute alleged to be In violation 
of the Constitution of the United States is not one against the state wlth- 
In the meanlng of the eleventh constitutlonal amendmeut, and is within 
the Jurlsdiction of a fédéral court. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, {$ 844^ 
844%. 

Fédéral Jurisdlctioa of Bults against state, see note to 13 C O. A. 1651^ 
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S. OOHSTITUTIONAl. I>W— OBLIGATION dF CJONTBACTS— FOEEIQN OOEPOBATIORS 

— RiGHT OF Statk to Bxclxidb, 

Whlle a State whlch has admltted a forelgn corporation to the rlght 
to do business therein has the power to wlthdraw such permission at 
pleasure, the exercise of such power Is subject to the limitation that, 
where the corporation has been granted a franchise In the nature of a 
contract, It Is protected from Impalrment by the contract clause of the na- 
tional Constitution. 

[Ed. Note. — For cases in point, eee Cent Dlg. vol. 10, Oonstltutlonal 
Law, S§ 3T2-413.] 

3. Same. 

A forelgn railroad corporation whlch acqulred valuable railroad prop- 
erty In Arkansas, and by compliance with Act Ark. March 13, 1889 (Laws 
1889, p. 43; Klrby's Dlg. §§ 6743-6748), beeame under sald act and sec- 
tion 11, art. 2, of the state Constitution, "to ail intents and purposes a 
railroad corporation of thls state, subject to ail of the laws of the state 
now In force or hereafter enacted the same as if formally Incorporated 
in thls state," acqulred thereby the contract right to be subjected by the 
state to oniy such treatment and liabilities as domestic railroad corpora- 
tions, and such right is unconstitutionally Impaired by the provision of 
Act Ark. May 13, 1907, whlch subjects it to a forfelture of ail its fran- 
chise and charter righta to do business in the state and to ouster there- 
from in case it shall remove any action or suit into a fédéral court wlth- 
out the consent of the adverse party, or Instltute a suit in such court 
against a citizen of the state ; no such restriction being placed on domestic 
railroad corporations. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 10, Oonstltutlonal 
Law, a 872-413.] 

In Equity. Suit for injunction. On demurrer to bill. 

The blU charges : That complalnant is a railway corporation created by and 
existlng under the laws of the states of lowa and IlUnols, engaged In operat- 
1ns lliies of railroad and conductlng a business as a common carrier in and 
through the states of Illinois, lowa, Minnesota, South Dakota, Nebraska, Colo- 
rado, Missouri, Kansas, Tennessee, Arkansas, Loulsiana, and Oklahoma and 
Indian Territories. That on May 24, 1904, it flled a certifled copy of its ar- 
ticles of incorporation wlth the Secretary of State of the state of Arkansas, 
pald the fées prescrlbed by law, and otherwlse complied with ail the laws of 
the state of Arkansas regulating the terms and conditions upon whlch rail- 
road companies organized and exlstlng under the laws of states or a terrltory 
other than the state of Arkansas are permitted to do business in that state, 
and thereby it beeame a domestic corporation of sald state. That its business 
Is Interstate as well as Intrastate. That, for the purpose of conductlng its 
;^usiness In thls state as authorlzed by its laws, it leâsed for a valuable con- 
sidération for a term of 999 years ail of the rights, privilèges, franchises, and 
other property of the Choctaw, OklaBoma & Gulf Eallway Company, a cor- 
poration organized under an act of Congressi, and owned and operated rallroads 
through the state. That complalnant now owns, leases, and opérâtes 604.13 
miles of railroad, right of way, dépôts, station grounds, shops, warehouses, 
rolling stock, etc., assessed for taxes In the state of Arkansas by the au- 
thorities of sald state at $6,912,482.00. That now the défendant, as Secretary 
of State, notwithstanding the aforesald premlses, threatens to forfeit complain- 
ant's rlght to conduct Its business as a railroad company In his state by au- 
thorlty, as he clalms, of an act of the Législature of the state of Arkansas, 
approved May 13, 1907, for the reason that the complalnant removed a cause 
Instltuted against It by a citizen of tlils state in one of the courts of the state 
to the United States court of the Eastern District of Arkansas. The bill then 
attacks the constitutionallty of the act, In so far as it applles to it upon 
several grounds whlch it Is unnecessary to set out, the prlnclple grounds, 
which. In the vlew of the court, détermine thls case and also the other cases 
submitted at the same time, being that Its effect Is to impair the obligations of 
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a contraet In Tlolatl<(»iof section 10, 'art 1, and section 1 of the fourteenth 
amendment to the Constitution of the United States. 

It Is also chargea that>compIainant conducts Its business upon as eooriomlcal 
abasis as It Is safe anârpracticable tooperate Unes of rallroad; that, to en- 
able It to safely malntalQ and operate Its rallroad, It Is necessary that It re- 
celv« the revenues oecasloned from handiing of frelght and passengers from 
points wlthin the State of Arkansas ; tSat, If It Is denled the right to handle 
such Intrastate trafflc and receive such revenue, the receipts derived from 
handiing of Interstate trafflc alone wIU not enable It to continue to pay the 
necessary expenses of maintenance and opération and handiing of such In- 
terstate trafflc and pay a falr retum upon its Investment. 

The prayer of the blll Is for an Injunction to prevent the défendant from 
revoking the charter or Its right to carry on business In this state. The dé- 
fendant détours upon the grounds, flrst that this is In efCect an action agalnst 
the State, and, therefore, not cognizable In a court of the United States, as 
provided In the eleventh amendment to the Constitution of the United 
States ; and, second, that there Is no eijulty In the blll. The provisions of the 
Constitution and the varlous acts of the Législature of the state of Arkansas 
which It 1b necessary to conslder In the détermination of the issues Involved 
are as follows: 

Section 11, art 12, of the Constitution providea: 

"Forelgn corporations may be authorized to do business In this state under 
such limitations and restrictions as may be prescrlbed by law. Provided, that 
no such corporation shall do any business In this state except while it maln- 
talns thereln one or more known places of business and an authorized agent 
or agents In the same upon whom process may be served ; and, as to contracts 
made or business donc in this state, they shall be subject to the same régu- 
lations, limitations and llablllties as llke corporations of this state, and shall 
exercise no other or greater powers, privilèges or franchises than may be exer- 
cised by llke corporations of this state, nor shall they hâve power to condemn 
or approprlate private property." 

Section 2 of the acts of the General Assembly of the state of Arkansas, ap- 
.proved March 13, 1889 (Laws 1889, p. 43), and dlgested as sections 6743 to 
6748 (Klrby's Dig.), inclusive, Is as follows : 

"Any rallroad company In this state, exlstlng under gênerai or spécial laws, 
may sell or lease Its road, property and franchises to any other rallroad com- 
pany duly organlzed and exlstlng under the laws of any other state or terri- 
tory, whbSe Une of rallroad shall so connect with the leased or purchased road 
by bridge, ferry or otherwise, as to practlcally form a continuons Une of rall- 
road, and any rallroad company in this state exlstlng under gênerai or spécial 
laws, may buy or lease, or otherwise acquire, any rallroad or rallroads, with 
ail the property, rights, privilèges and franchises thereto pertalnlng, or buy 
the stock and bonds, or guarantee the bonds of any rallroad company or com- 
panies Incorpôrated or organlzed wlthin or without this state whenever the 
roads of such companieg shall form in the opération thereof of a continuous 
Une or Unes. Provided, that before any such lease or saie is valid, it must be 
approved and'ratlfled by persons holding or representlng two-thlrds of the 
capital stock of each of such companiés respectlvely, at a stockholders' meeting 
called for that purpose; and any rallroad compapy exlstlng under the gênerai 
or spécial laws of any other state or terrltory may buy or lease, or otherwise 
acquire, any rallroad or rallroads, the whole or part of which is in this state, 
with ail the rights, privilèges and franchisés thereto pertaining, or buy the 
stock and bonds, or guarantee the bonds of any rallroad company Incorpôrated 
or organlzed under the laws of this state, whenever the roads of such com- 
paniés shall form In the opération thereof a continuous Une" or Unes. Provid- 
ed, tliat the road so purchased shall not be parallel or competing with the pur- 
chasing road ; and any rallroad company exlstlng under the laws of any other 
state or terrltoty may exteiid and construct its rallroad into or through this 
state. Provided, further, that any agreement of any company existing un- 
der the gênerai or spécial laws of this state, or of any other state or terri- 
tory, to lease or buy a rallroad and appurtenances, or to buy the stock or 
bonds, or guarantee the bonds of any rallroad company incorpôrated and or- 
ganlzed wlthin this state, heretofore executed by the proper offleers of such 
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cpmpanles and ratifled by the companles parties thereto, by tbe assent of per- 
sons holding two-thirds of the capital stock In each of such companles, ex- 
pressed at a meeting of such stoekholders called for that purpose, shall be 
taken and held to be blnding from the date of Its exécution. Provided, fur- 
ther, that nothlng In the foregolng provisions shall be held or construed as cur- 
taillng the rlght of state or countles through whlch said Consolidated, leased 
or purchased road or roads may be located, to levy and coUect taxes upon the 
same and the rolllng stock thereof, pro rata, In conformlty with the provisions 
of the lawB of this state upon that subject Provided, further, that before any 
rallroad corporation of any other state or territory shall be pennltted to avall 
Itself of the beneflts of thls aet, or any part thereof, such corporation shall 
flle with the Secretary of State of thls state, a certlfled copy of its articles 
of Incorporation, if incorporated under a gênerai law of such state or terri- 
tory or a certlfled copy of the statute laws of such sîate or territory incorporat- 
ing such Company, where the charter of such rallroad corporation was granted 
by spécial statute of such state ; and upon the flling of such articles of Incor- 
poration or such charter, wlth a map and profile of the proposed Une and pay- 
Ing the fées prescribed by law for rallroad charters, such rallroad company 
shall, to ail Intents and purposes, become a rallroad corporation of thls state, 
Bubject to ail of the laws of the state now In force or hereafter enacted, the 
same as If formally incorporated In this state, anything in its articles of In- 
corporation or charter to the contrary notwlthstandlng, and such acts on the 
part of such corporation shall be concluslve évidence of the Intent of such 
corporation to create and become a domestlc corporation, and, provided 
further, that every rallroad corporation of any other state which bas here- 
tofore leased or purchased any rallroad in thls state, shall, within sixty days 
from the passage of thls act, flle a duly certifled copy of Its articles of in- 
corporation or charter wlth the Secretary of State of this state, and shall, 
thereupon, become a corporation of thls state, anything In its articles of in- 
corporation or charter to the contrary notwithstanding, and In ail suits or pro- 
ceedlngs Instltuted against any such corporation, process may be served upon 
the agent or agents of such corporation or corporations In this state, in the 
same manner that process is authorized by law to be served upon the agents 
of rallroad corporations In thls state, organized and exlstlng tmder tiie laws 
of thls state." 

Acts of May 23, 1901, dlgested as sections 6749 and 6750 of Kirby's Dlgest ta 
as follows: 

"The franchise and ail charter rlghts whatsoever of any rallroad company 
In and to ail rallroad, roadbed, bridge, dépôt, or other rallroad property, as 
well as the possession of, and rlght to operate same, whlch may hâve been 
acquired by such rallroad under and by vlrtue of any lease, shall be forfeited 
and such rallroad company ousted of its rlght thereunder to operate, possess 
or control the same, if such lease shall not hâve been made In conformlty with 
the statute govemlng the maklng of such leases, or If such lessee shall fall to 
maintain sald property In good repair so as to afford safe and reasonably 
prompt facillties of travel to the public, or shall fall to fumlsh reasonable 
shlpping accommodations for freight to Its patrons. 

"This act may be enf orced at the Instance of the state by her Attomey 
General, by Information in the nature of quo warranto, or other proper suit 
In any court having jurlsdictlon." 

The act of May 13, 1907, under whlch It is now clalmed the défendant Is 
about to revoke complainant's franchise, Is as follows : 

"Section 1. EJvery company or corporation incorporated under the laws of 
any other state, territory, or country, Including forelgn rallroad and foreign 
flre and llfe Insurance companles, now or hereafter doing business In this 
state, shall flle In the oflBce of the Secretary of State of thls state a copy of 
Its charter or articles of incorporation or association, or a copy of Its certifl- 
cate of Incorporation, duly authentlcated and certlfled by the proper au- 
thorlty, together wlth a statement of Its assets and llablllties and the amount 
of Its capital employed in this state, and shall also deslgnate its gênerai of- 
fice or place of business in this state, and shall name an agent upon whom 
process may be served. Provided before authority is granted to any forelgn 
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corporation to do business In thls state, It must flle wlth the Secretary of 
State a résolution adopted by Its board of dlrectors, consentlng that service of 
process upon any agent of such company in thls state, or upon the Secretary 
of State of thls state, In any action brought or pendlng In thls state, shall be 
a yalld service upon sald company ; and If process is served upon the Secretary 
of State It shall be hls duty to at once send It by mail, addressed to the com- 
pany at its principal office ; and If any company shall, wlthout the consent of 
the other party to any suit or proceedlng brought by or agalnst It in any court 
of thls state, remove sald suit or proceedlng to any fédéral court, or shall In- 
stltute any suit or proceedlng agalnst any citizen of thls state In any fédéral 
court, It shall be the duty of the Secretary of State to forthwlth revoke ail 
authorlty to such company and its agents to do business in thls state, and to 
publlsh such revocation In some newspaper of gênerai circulation published 
in this state ; and If such corporation shall thereafter continue to do business 
In this state, It shall be snbject to the penally of thls act for each day It shall 
continue to do business In thls state after such revocation. 

"Sec. 2. Any foreign corporation, whlch shall fall to comply wlth the pro- 
visions of thls act, and shall do any business in thls state, shall be subject to 
a fine of not less than $1,000, to be recovered before any court of compétent 
Jurisdictlon and ail such fines so recovered shall be paid into the gênerai 
revenue fund of the county in vrhlch the cause of action shall accrue, and it 
Is hereby made the duty of the prosecutlng attomeys to Institute sald suits 
in the name of the state, for the use and beneflt of the county In whlch the 
suit Is brought, and such prosecutlng attorney shall receive as hls compensa- 
tion one-fourth of the amount recovered, and as an additional penalty, any 
foreign corporation whlch shall fall or refuse to flle Its articles of incorpora- 
tion or certlflcate as aforesald, cannot make any contraet in thls state whlch 
can be enforced by It either In, law or In equlty, and the complylng wlth 
the provisions of thls act after suit Is Instituted shall In no way valldate 
sald contraet. 

"Sec. 3. That ail corporations hereafter Incorporated in this state and ail 
foreign corporations seeklng to do business In thls state shall pay into the 
trèasury of thls state for thê flllng of sald articles a fee of $25.00 where the 
capital stock Is $50,000.00 or under; $75.00 where the capital stock Is over 
$50,000.00 and not more than $100,000.00; and $25.00 additional for each $1,- 
000,000.00 of capital stock." 

Buzbee & Hicks and W. F. Evans, for complainant. 
W, F. Kirby, Atty. Gen. of Arkansas, for défendant. 

TRIEBER, District Judge. 1. In Western Union Telegraph Co. v. 
Andrews, 154 Fed. 95, this court had occasion to pass upon the jurisdic- 
tion of national courts in actions against officers of the state, and déter- 
mine when such an action is in effect a suit against the state within the 
meaning of the eleventh amendaient to the Constitution. In that case 
the court reviewed the authorities quite fully, and it would serve no 
usefui purpose to repeat them in this opinion. Among the conclusions 
there reached, and which the court adhères to now, are the foUowing : 

"(c) The exemption of the state from Judicial process does not protect Its of- 
ficers and agents from being personally llable to an action of tort by a prlvate 
person whose rights or property they hâve wrongfully Invaded or injured, 
even by authorlty of the state, and, when the remedy at law Is inadéquate, its 
officers may be restralned by Injunctlon from doing positive acts for whlch 
they would be personally llable for taking or Injuring plalntlff's property in 
violation of the Constitution or laws of the United States." 

"(e) The fact that the state has a govemmental interest In the welfare of 
Its citlzens In compelllng obédience to the légal orders of its officiais for the 
beneflt of the public at large Is not that whlch makes the state as the organiz- 
ed poUtlcal communlty a party In Interest to the lltlgatlon. The interest must 
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be one in the state as an artlflcial person, as dlstingulsbeâ from that of a 
govemment for the benefit of its citizens." 

"(g) That an action to prevent the enforcement of a tariff which is unrea- 
aonable and conflscatory, and which is to be enforeed by a commission or 
other ofhcials who are merely acting as administrative agents for the state, 
is not one against the state, If the act Itself is unconstitntional and void 
as against the complatnant" 

A franchise to a railroad company to own and operate a railway is 
a valuable right, and has always been held to be property. Dartmouth 
Collège V. Woodward, 4 Wheat. 518, 4 L,. Ed. 629, and numerous cases 
cited and foUowed with approval collected in 1 Roses' Notes on U. S. 
Reports, 914. 

An interesting case showing that such a franchise is property of 
which a corporation cannot be deprived without compensation, even 
under the power of eminent domain, is Monongahela Navigation Co. 
V. United States, 148 U. S. 312-329, 13 Sup. Ct. 622, 627, 37 L. Ed. 
463, where the court said, in speaking of such franchise : 

"The latter [meaning the franchise] can no more be tal^en without com- 
pensation than can its tangible corporeal property." 

Upon the allégations of the bill, which for the purpose of determin- 
ing the demurrer are confessed to be true, this is not an action against 
the state within the meaning of the eleventh amendment. 

2. That the state has the power to prevent a foreign corporation 
from doing business at ail within its boundaries unless such prohibition 
is so conditioned as to violate the fédéral or its own Constitution has 
been finally determined in Security Mutual Life Ins. Co. v. Prewitt, 
202 U. S. 246, 26 Sup. Ct. 619, 50 L. Ed. 1013, and is now no longer 
open to question. As stated in the opinion of the court : 

"As a state has the power to refuse permission to a foreign insnrance com- 
pany to do business at ail within its confines, and as It has the power to with- 
draw that permission when once given, without stating any reason for its 
action, the fact that it may give what some may tliinli a poor reason or none 
for a valid act is immaterial." 

But, on the other hand, it is equally well settled that if the state has 
induced a corporation to enter it by the granting of a franchise, which 
is in the nature of a contract, then it is protected in the enjoyment 
thereof by article 1, § 10, of the national Constitution, prohibiting any 
state from passing any law impairing the obligations of a contract. 
Without citing the numerous authorities on that subject, it is sufficient 
to refer to the American Smelting Co. v. Colorado, 204 U. S. 103, 27 
Sup. Ct. 198, 61 L. Ed. 393, decided at the last term of the court. 
Therefore the only thing now left for détermination in this case is what 
acts of a state constitute a contract with a foreign corporation to do 
business in the state. The statutes of Colorado construed in that case 
are not quite as strong as those of this state; for, while that statute 
provided that "such corporations [foreign corporations permitted to do 
business in the state] should be subject to ail the liabilities, restric- 
tions and duties which are or may be imposed upon corporations of 
like character organized under the gênerai laws of this state, and shall 
hâve no other or greater powers" (section 499, Mills' Ann. St. Colo.) 
the Constitution of this state contains a similar provision (article 12, § 
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11, supra), and, in addition thereto, thé stàtute regulating the right of 
foreign railroad corporations tq do feusiftéss in this state provides : 

"And upon, the flllng of i^uch articles of Incorporation or such charter, etc., 
• * • such railroad con^pany shall to ail Intents and purposes become a rail- 
road corporation of thts state, subject to ail the laws of the state now In 
force or hereafter enacted, the same as if formally incorporated in this 
state," etc. Act March 13, 1889, p. 44, c. 84, § 2. 

That thèse provisions clearly entitle a ïoreign corporation complying 
therewith to ail rights and privilèges of a domestic corporation can 
hardly be doubted in yiew of what was decided in the American Smelt- 
ing Co. Case; but, were there any room for doubt on that subject, it 
has been removed by the décision of the Suprême Court, of the state of 
Arkansas when construing the effect of that act. As will be noticed by 
référence to the constitutional provision of the state set out in the state- 
ment of facts, the power "to condemn or àppropriate private property" 
was expressly excluded, but. the Suprême Court in Russell v. St. L. & 
S. W. R. R. Co., 71 Ark. 451, 76 S. W. 735, expressly' held that under 
the statute in question a foreign railroad corporation complying with 
the terms of the act (as is charged in this bill to hâve been done by 
complainant) became a domestic corporation of this state "with ail its 
rights and powers, subject to ail its duties and obligations," including 
the right of eminent domain. The fact that a corporation for jurisdic- 
tional purposes in the courts of the United States was still held to be a 
foreign corporation, as was decided by the Suprême Court in St. L,. & 
S. F. R. R. Co. v. James, 161 U. S. 645, 16 Sup. Ct. 631, 40 h. Ed. 
803, was held not to aflfect that question; the court distinguishing that 
case from the one before it. This was reaffirmed by thât court in St. 
L. & S. F. Ry. V. Haie, 100 S. W. 1148, decided March 18, 1907. Since 
the rendition of the opinion in the American Smelting Co. Case, the 
identical question came before the Suprême Court of South Carolina in 
British-American Mortgage Co. v. Jones, 56 S. E. 983, and that court, 
foUowing the décision of the Suprême Court of the United States, held 
that: 

"Wliere a foreign corporation pald the llcense fee reqniréd by the act of 
1893 to enable it to do business in the state, It cannot be requlred by the act 
of 1904 to pay an addltlonal tax not levled on domestic corporations; such a 
requlrement belng an impairment of the contract of admission to do business 
in the state on the same terms as domestic corporations." 

But, assuming that such foreign corporation when entering the state 
in pursuance to the laws of Arkansas has not become a domestic one, 
it must still be held that the décision of the Suprême Court in the Prew- 
itt Case is limitsed by the proviso that the revocation of the right of a 
foreign corporation to do business in a state other than that of its cré- 
ation must not in any way impair the obligations of a contract entered 
into by the state with a foreign corporation. The leamed Attomey 
General of the state appearing for the défendant frankly admitted that 
the décision of the Suprême Court of the United States on questions 
of this nature involving a right claimed under a provision of the Con- 
stitution of the United States is conclusive, not only on this, but also 
ail other courts, including the Suprême Court of the State. But he in- 
sists, and very ingeniously argues, that: 
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"If the foreign corporation became entitïed to ail the rights and privilèges 
of a domeatic corporation of Uke nature, as the (Constitution of thls state also 
provides that 'It shall exercise no other regular powers, privilèges or fran- 
chises than may be exercised by a Uke corporation of this state,' It is sub- 
ject to section 6 of article 12 of that instrument, which provides that the 
General Assembly shall hâve the power to alter, revolie, or annul any charter 
of incorporation now «xlstlng and revocable at the adoption of thls constitution, 
or that may hereafter be created whenever in their opinion it may be tn- 
jurlous to the citizens of this state, in such manner, however, that no injust- 
tlce shall be done to the corporators, and therefore," he proceeds to argue, 
"the Législature bas the rlght to revoke their charter or right to do business 
In this state as a foreign corporation, without stating any reason for Its ac- 
tion, or what it may think a proper reason." 

Assuming, without deciding, that this provision giving to the Légis- 
lature the right to amend, revoke, or annul any charters granted by it 
applies to foreign corporations as well as domestic corporations, and 
also assuming that the courts are powerless to inquire as to its rea- 
■sons, the détermination by the Législature being conclusive, still this 
provision must be taken in connection with the constitutional provision 
prohibiting the impairment of the obligations of a contract, as the na- 
tional Constitution provides that : 

"Thls Constitution and the laws of the United States which shall be made 
in pursuance thereof, and ail treatles made, or which shall be made under the 
authorlty of the United States shall be the suprême îftw of the land and the 
Judges In every state shall be bound thereby, anythlng tn the Constitution or 
laws of any state to the contrary notwlthstandlng." 

When the corporation entered the state by authority of its laws, it 
was not, in the language of the court in the Smelting Company Case, 
"a mère license to come înto the state and do business therein upon 
payment of a sum named, liable to be revoked or the sum increased at 
the pleasure of the state, without further limitation. It was a clear 
contract that the liability, etc., shall be the same as the domestic cor- 
porations and the same treatment shall be measured out to both." 
Such being the case, did the power retained by the state to alter, re- 
voke, or amend any charter of a corporation, with the proviso "that no 
injustice shall be done to the corporators," authorize the impairment 
of the obligations of a contract? 

It is urged that, when the corporation came into the state, it knew 
that its charter could be revoked, as the constitutional provision was 
as much a part of the statute authorizing it to enter the state as if in- 
cluded therein. The framers of the Constitution, composed as it was 
of some of the ablest lawyers of the state of Arkansas, were, of course, 
familiar with the provisions of the Constitution of the United States, 
and no doubt knew that to retain the power to revoke it absolutely, 
regardless of any contract rights of the parties might be in violation 
of that instrument prohibiting the states from enacting laws impair- 
ing the obligations of contracts, and for this reason added the proviso : 
"In such marmer, however, that no injustice shall be done to the 
corporators." The effect of such a constitutional proviso was passed 
tjpon in Vicksburg v. Waterworks Co., 202 U. S. 453, 26 Sup. Ct. 660, 
60 L. Ed. 1102, distinguishing Hamilton Cas, etc., Co. v. Hamilton, 146 
U. S. 258, 13 Sup. Ct. 90, 36 L. Ed. 963. But, even if it bé assumed 
that the proviso has not that efïect, still it cannot in any way afïect the 
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détermination of this cause. The contract between the foreign corpo- 
ration and the state, as declared in the American Smelting Company 
Case, was "a clear contract that the liabilities," etc., should be the 
sarae as the domestic corporations, and the same treatment should be 
measured ont to both. If it was desired to increase the liabilities of 
the foreign corporation, it could only be donc by increasing those of the 
domestic corporation at the same time and to tiie same extent.^ 

That the act of 1907' deprived foreign corporations then doing busi- 
ness in the state under the acts in force prior thereto of valuable rights 
and privilèges, and imposed on them onerous liabilities of which domes- 
tic corporations are not deprived nor hâve imposed on them, is too clear 
to require argument. Section 1 of the act deprives them of the right, 
without the consent of the other party, to remove any suit or proceed- 
ing brought by ahy one against it in any court of the state to any féd- 
éral court, or to institute any original suit or proceeding against any 
citizens of this state in any fédéral court, and as a penalty it forfaits 
its right to do business in the state. Corporations organized under 
the laws of the state are not deprived of this privilège or right. They 
may institute proceedings in the fédéral courts originally or remove 
sudi a cause, if, under the acts of Congress, there is authority to do so. 
This is a valuable right conferred by Congress in pursuance of the 
authority of the Constitution of the United States of which the states 
cannot deprive a citizen or corporation. Insurance Co. v. Morse, 30 
Wall. 445, 22 L. Ed. 365; Barron v. Bumside, 121 U. S. 186, 7 Sup. 
Ct. 931, 30 L. Ed. 915 ; Sou. Pac, Co. v. Denton, 146 U. S. 202, 13 
Sup. Ct. 44, 36 L. Ed. 942; Martin v. Railroad Co., 151 U. S, 673, 14 
Sup. Ct. 533, 38 L. Ed. 311 ; Barrow Steamship Co. v. Kane, 170 U. 
S. 100, 18 Sup. Ct. 526, 42 h. Éd. 964. Section 3 of the act requires ail 
foreign corporations, although they bave complied with the laws of the 
state when they entered the state, to pay again heavy incorporating 
fées, while domestic corporations chartered before the passage of the 
act are not subject to this burden. 

It is impossible to distinguish this case from American Smelting 
Co. v. Colorado; and, for this reason, the demurrer to the bill must 
be overruled. 
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(Circuit Court, D. South Dakota, September 27, 1907.) 

No. 497. 

1. OoimTS— JuKiSDionoN or Fedebal Coubt— Suit to Enjoir Inteestatk 
Cabbieb fbom Purnwo into EiFTEor Uniawïul, Rate. 

A Circuit Court as a court of the United States bas Jurlsâlctlon of a 
suit by a shlpper to enjoin a railroad company from putting Into efiTect a 
proposed rate alleged to be unlawful, as In violation of the Interstate com- 
merce law, either as unreasonablé and unjust in Itself or dlscrlmlnatory, 
when the Jurlsdlctlonal amount Is involved. 

Si BQTJITT—JuBISDIOTIOH— ADEQUATS REMEDT AT LAW. 

Such a suit Is also wlthin the Jurlsdlctlon of the court as a- court of eqal- 
ly ; the complalnant being without adéquate remedy at law. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 19, Bqulty, Si 151- 
163.] 
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8. Same— Ancillabt Suit foe Injuhction. 

A court of equity cannot entertain a suit for a temporary injunctlon to 
restrain an Interstate carrier from puttlng Into effect an alleged unlawful 
rate, where such suit Is merely in ald of a proceedlng Instltuted before 
the Interstate Commerce Commission to hâve such rate declared unlaw- 
ful, slnce the commission is wlthout power to paas on a rate whlch Is 
merely proposed by a carrier, but whlch has not been put into effect. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 19, Equity, S§ 99- 
102.] 

In Equity. On final hearing. 

Bailey & Voorhees (A. B. Kittridge, of counsel), for complainant. 
Burton Hanson and William G. Porter, for défendant. 

CARLAND, District Judge. The above action has been submitted 
to the court upon the pleadings and certain stipulated facts. 

From said pleadings and stipulation, the following material facts ap- 
pear : The complainant is a corporation organized under and by vir- 
tue of the laws of the state of South Dakota, and is doing business at 
the city of Sioux Falls, in said state. It is engaged in the business of 
a wholesaler and jobber in groceries, fruits, cured méats, and other 
commodities, generally dealt ih by wholesale jobbers and retail grocers. 
In carrying on its said business of a wholesaler and jobber it pur- 
chases in the markets the commodities in which it deals in large quan- 
tities, and ships the same from the centers of manufacture or of dis- 
tribution to the said city of Sioux Falls. A large portion of the com- 
modities so purchased, shipped, and dealt in are purchased in the mar- 
kets at Chicago, 111., or other west shore Lake Michigan points, or 
at a market located east of Chicago, Milwaukee, and other west shore 
Lake Michigan points. Commodities purchased by complainant east 
of Chicago must pass through Chicago, Milwaukee, or some other west 
shore Lake Michigan point on their way to Sioux Falls, and become 
subjected to the freight rates in force between Chicago, Milwaukee, and 
other west shore Lake Michigan points and Sioux Falls, For many 
years last past complainant has annually received many car loads of 
freight shipped from or through Chicago to Sioux Falls, and many 
other car loads of freight shipped from or through Milwaukee to Sioux 
Falls. In carrying on its business in the past, complainant has found 
it necessary to ship a large proportion of said commodities, purchased 
as aforesaid, over the lines of the défendant, and that in the proper, 
necessary, and economical conduct of its business complainant will be 
obliged in the future to make its shipments, as in the past, over the de- 
fendant's lines. The freight tarifïs upon such shipments heretofore 
made over defendant's lines from Chicago and other west shore Lake 
Michigan points hâve exceeded annually many times the sum of $3,000, 
and in the future conduct of its business complainant will be obliged to 
pay to défendant for like services many times the sum of $2,000 per 
annura. The business of complainant was commenced about the year 
1889 by a copartnership under the name of Jewett Bros. & Jewett, and 
complainant succeeded to the business of said copartnership in or about 
the year 1892, The territory throughout which the complainant con- 
ducts its business is southwestern Minnesota, northwestem lowa, and 
156 F.— 11 
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South Dakota. Throughout said territory complainant has built up a 
large and extensive business, amounting to many hundred thousands 
of dollars of sales annually, and, for the purpose oi carrying on said 
business, complainant has expended large sums of money in the pur- 
chase of real property in the said city of Sioux Falls, and in the érec- 
tion of a large business block thereon and has also expended large sums 
of money in the building up of said business ; the good will of said 
business amounting to $100,000. The défendant is engaged in the 
business of operating lines of railroad between the cities of Chicago, in 
the State of Illinois, and Green Bay, in the state of Wisconsin, and Kan- 
sas City, in the state of Missouri, Omaha in the state of Nebraska, and 
Sioux City in the state of lowa, and Sioux Falls in the state of South 
Dakota, and is also engaged in operating lines of railroad traversing 
the States of South Dakota, lowa, and Minnesota, throughout the terri- 
tory in which the business of complainant is carried on. Prior to 
September 23, 1890, there were in effect between Chicago and other 
places on the west shore df Lake Michigan and the city of Sioux City 
in the state of lowa what are commonly known as "Missouri river 
rates," while the rates from Chicago and other west shore Lake Michi- 
gan points to Sioux Falls averaged about 108 per cent, of the Mis- 
souri river rates. Between September 23, 1890, and February lé, 1891, 
the Missouri river rates were extended to Sioux Falls. Upon Febru- 
ary 14, 1891, the rates between Chicago and Sioux Falls were again 
raised to an average of about 108 per cent, of the Missouri river rates 
in effect at Sioux City, lowa. In the month of December, 1895, the 
freight rates between Chicago and Sioux Falls were placed upon the 
basis of 104 per cent, of the rates from Chicago to Sioux City and 
other Missouri river points. 

This action of the défendant and other competing lines was caused 
by the décision of the Interstate Commerce Commission in the case of 
E. J. Daniels, against the défendant and other carriers, operating lines 
of railroad between Chicago and Sioux City, lowa, and Sioux Falls, 
S. D., reported in volume 6, page 458, Interstate Commerce Commis- 
sion Reports ; the décision in the case referred to being that the rates 
from Chicago and other west shore Lake Michigan points and Sioux 
Falls should not ejcceed 104 per cent, of the Sioux City, lowa, rate. 
Thèse rates remained in effect on defendant's Unes until on or about 
the 27th day of December, 1906, when défendant was compelled by 
reason of the lowering of the rates by the Great Northern Railway 
Company from Duluth to Sioux Falls, S. D., and Sioux City, lowa, 
and adjacent territory, to lower its rates between Chicago and other 
west shore Lake Michigan points to Sioux Falls, by giving Sioux Falls 
the same rate as Sioux City, lowa, or, in other words, what are called 
"Missouri river rates." The cities of Duluth, Minn., Chicago, and 
other west shore Lake Michigan points, are so located and related 
as to shipments of freight as to make carriers carrying freight from 
said points to the city of Sioux Falls, S. D., and Sioux City, lowa, and 
adjacent territory, competitors of each other. The carriers, other than 
défendant, operating lines of railroad between Chicago and Sioux 
Falls, S. D., are Chicago, Rock Island & Pacific Railway Company, 
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Illinois Central Railway Company, and the Chicago, St. Paul, Minne- 
apolis & Omaha Railway Company. The Great Northern Railway 
Company opérâtes a railroad f rom Duluth, on Lake Superior, to Sioux 
Falls, S. D., and, as the Chicago roads are ail competitors of cach 
other in the hauling of Sioux Falls freight, their rates for the same 
class of freight must necessarily be the same. Prior to the 25th of 
May, 1907, the Great Northern Railway restored its rates from Duluth 
to Sioux Falls, which had been reduced in December, 1906, to the 
rates formerly existing, and, foUowing such restoration, the défendant 
and other Chicago Unes about the 263i day of May, 1907, gave notice 
as required by the Interstate commerce act that at the expiration of 
30 days their rates to Sioux Falls would be restored, as they were 
prior to December, 1906. 

At the time said notice was given, there was pending and undeter- 
mined before the Interstate Commerce Commission a proceeding where- 
in the Sioux City Commercial Club of Sioux City, lowa, was com- 
plaining that the giving of Sioux Falls the so-called Missouri river 
rates was an unlawful and unjust discrimination as against the job- 
bers and shippers of Sioux City, lowa. AU railways herein men- 
tioned were made défendants in that proceeding. The Jobbers' & Ship- 
pers' Association of Sioux FaUs also filed an intervening pétition, 
asking that the Interstate Commerce Commission should décide that 
the city of Sioux FaUs was entitled to Missouri river rates. On June 
34, 1907, said proceeding before the Interstate Commerce Commis- 
sion was dismissed on motion of the petitioner. On or about July 8, 
1907, the complainant herein filed with the Interstate Commerce Com- 
mission a pétition against the défendant and the Chicago, Rock Island 
& Pacific Railway Company, and the Chicago, St. Paul, Minneapolis & 
Omaha Railway, and the IlUnois Central Railway Company, alleging 
that the rates which the défendant proposed to put into effect on June 
27, 1907, between Chicago and other Lake Michigan points and Sioux 
Falls, and being 104 per cent, of the so-called Missouri river rates, 
were unreasonable and unjust and relatively unreasonable and unjust 
as compared with the rates from Chicago, Milwaukee, Green Bay, and 
other Lake Michigan points to Sioux City, lowa, and that they sub- 
jected Sioux Falls and its locality and the wholesale merchants and 
jobbers thereof to unjust discrimination and undue and unreasonable 
préjudice and disadvantage. The différent défendants in said last- 
named proceeding hâve answered said pétition, and said proceeding 
is still pending and undetermined before the Interstate Commerce 
Commission. Complainant filed their original bill in this action in 
this court on June 22, 1907, and an order to show cause was issued 
upon the filing of the bill, which order contained a restraining clause 
enjoining the défendant from putting into effect the rates which it 
had given notice would go into effect on June 27, 1907. Upon the 
dismissal of the proceeding before the Interstate Commerce Commis- 
sion by the Sioux City Commercial Club, complainant filed a supple- 
mental bill in this action, setting forth the dismissal of said proceed- 
ing, and setting forth the facts concerning the commencement of a 
new proceeding by complainant before the Interstate Commerce Com- 
mission, asking that Sioux Falls be decided to be entitled ta the so- 
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called Missouri river rates. A demurrer was filed herein by the de- 
fendant to the original bill. The bill was then amended by complainant 
and the demurrer overruled as to the amended bill, whereupon the 
supplemental bill was subsequently filed and the hearing of the order 
to show cause was continued until September 23, 1907. The restrain- 
ing clause in the order to show cause remaining in effect has prevented 
the proposed rates which were to go into effect June ST'th from be- 
coming effective so far as the city of Sioux Falls is concemed. On 
September 23, 1907, being the day upon which the order to show 
cause was to be heard, why a temporary injunction should not issue, 
complainant and défendait filed a stipulation of facts, and submitted 
the case for final hearing upon the pleadings and said stipulation. 

The bill filed in this action allèges that the rates which the de- 
fendant has given notice of and threatens to put into effect between 
Chicago and other west shore Lake Michigan points and Sioux Falls 
are unfair and unjust, and are unjustly discriminatory to the whole- 
sale marchant and the manufacturers, jobbers, and shippers of Sioux 
Falls, and give an undue préférence and advantage to the merchants 
of Sioux City to which Sioux City and its merchants are not entitled 
by either their geographical position, or the commercial importance 
of said city. The city of Sioux Falls is the largest city in the state 
of South Dakota, and the only city of the first class in the state. It 
is and for some years past has been the commercial and industrial 
metropolis of South Dakota. Since the décision of the Interstate Com- 
merce Commission in the Daniels Case, supra, both the city of Sioux 
Falls and the city of Sioux City hâve largely increased in population 
and in commercial and industrial importance, and while along some 
lines, such as the distribution of agricultural implements, the growth 
of Sioux Falls has relatively exceeded that of Sioux City, along other 
lines, such as the packing industry, the growth of Sioux City has ex- 
ceeded that of Sioux Falls. The city of Sioux Falls is a natural dis- 
tributing center from which to supply southwestern Minnesota, north- 
westem lowa, and South Dakota. The défendant in its unswom an- 
swer interposed to the proceeding instituted by the Sioux City Com- 
mercial Club before the Interstate Commerce Commission denied that 
any of the rates set forth in the pétition in said proceeding were ex- 
cessive, unreasonable, or unjust, either of itself or in relation to any 
other rate in force upon its said lines, and alleged that each of said 
rates was just and reasonable. The allégation in the bill that the 
amount in controversy in this action exclusive of interest and costs ex- 
ceeds $2,000 is not denied. 

Upon this record counsel for complainant ask the court to render 
a final decree enjoining the défendant from putting into effect the 
proposed schedule of rates, so far as Sioux Falls is concerned, until 
the Interstate Commerce Commission can act on complainant's pétition 
and détermine the question as to whether the proposed rates are un- 
just or unreasonable and discriminatory as alleged. This position is 
taken by counsel, as the court understands, for the reason that they 
are of the opinion that on the authority of Texas & Pacific Railway 
Co. V. Abilene Cotton Oil Company, 204 U. S. 426, 27 Sup. Ct. 350, 
61 L,. Ed. 553, this court has no jurisdiction to inquirc into the reason- 
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ableness or discriminatory character of the proposed schedule of rates ; 
the power and authority to do this being in the Interstate Commerce 
Commission. 

Counsel for défendant insist that the court, on the record presented, 
has no jurisdiction to grant any relief whatever, under the décision 
of the Suprême Court in the case last cited. The court overruled the 
demurrer to the original bill on the theory that the court had juris- 
diction to enter into an investigation as to whether the rates complained 
of were unjust and unreasonable in themselves or discriminatory. 
The question first to be considered is: Has this court as a court of 
the United States jurisdiction to décide the question as to whether 
the proposed rate is lawful ? In deciding this question, it will be well 
to bear in mind that the power to initiate and establish rates for the 
transportation of interstate freight over its lines, as the law now 
stands, is vested in the défendant, and it alone, subject only to the 
limitations prescribed by law that such rates shall be reasonable and 
just in themselves, and not unjustly discriminatory as between places, 
persons, or trafific, and subject, also, to the power of the Interstate 
Commerce Commission when satisfied after full hearing upon com- 
plaint made that any of the rates demanded, charged, or collected by 
said défendant are unjust and unreasonable or unjustly discriminatory 
or unduly pref erential or prejudicial, to détermine and prescribe what 
shall be just and reasonable rates thereafter to be charged as a maxi- 
mum. The Interstate Commerce Commission has never directly or by 
implication been given the power to fix the rates for the carriage of 
interstate freight by common carriers in the first instance. Any pow- 
er in the Interstate Commerce Commission to control or to hâve any- 
thing to say as to what rates a common carrier shall put in efïect in 
the first instance for the transportation of interstate freight would be 
inconsistent with the power which the carrier beyond question now 
possesses. It is only when upon complaint the Interstate Commerce 
Commission finds that the carrier is demanding, charging, or collecting 
rates in violation of law that this power to interfère with the rates 
arises. The carrier cannot be said to be demanding, charging, or col- 
lecting a rate until it has put the same into efïect. It results that the 
Interstate Commerce Commission has nothing to do with the rates 
which are not in efïect, or, in other words, which are not being de- 
manded, charged, or collected by the carrier. It is unneccssary to re- 
mark that the Interstate Commerce Commission is not a court of law 
or equity. We are not speaking now of the jurisdiction of this court 
as a court of equity, but as a court of the United States. Whether or 
not a given rate is reasonable and just, or whether it is unjustly dis- 
criminatory or prejudicial, are clearly judicial questions. 

In this case we hâve not only a controversy between citizens of dif- 
férent States with the requisite amount in controversy, but the case is 
one arising under the laws of the United States. Then, why has not 
this court jurisdiction as a court of the United States? The case of 
Texas & Pacific Railway Co. v. Abilene Cotton Oil Co., supra, is dted 
as holding that the court has no jurisdiction in this action. That was 
a case where a shipper sought to recover in a court of law unreason- 
able rates from a carrier which had been exacted in accordance with 
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the scheduleof rates put into effect and filed with the Interstate Com- 
merce Commission. It was held that the interstate commerce act by 
implication deprived the courts of jurisdiction of such an action prior 
to any investigation of the unreasonableness of the rates by the Inter- 
state Commerce Commission. The case is not parallel with the case at 
bar. The controversy in this case is over threatened action of the de- 
fendant concerning whîch the Interstate Commerce Commission has 
no authority whatever. In the later case of Southern Railway Co. v. 
Tift et al, 206 U. S. 428, 27 Sup. Ct. 709, 51 L. Ed. 1124, Justice Mc- 
Kenna, in dehvering the opinion of the court, remarks concerning the 
case of Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., supra : 

"We are not required to Say, however, that, because an action at law for 
damages to recover unreasonable rates which hâve been exaeted in accord- 
ance with the schedule of rates as flled is forbldden by the Interstate com- 
merce act, a suit In equlty is also forbldden to prevent a filing or enforce- 
ment of a schedule of unreasonable ratés or a change to unjust or unreason- 
able rates." 

Strictly speaking, this language may be obiter, as the judgment 
of the court below was sustained on other grounds, but it is a déc- 
laration of an eminent jurist who took part in the décision of the 
Abilene Cotton Oil Case, that the décision in that case does not nec- 
essarily compel a décision that the court has no jurisdiction of the 
case at bar. If this court has no jurisdiction over the case stated in 
the bill, then complainant has no remedy; but this certainly cannot 
be true. It seems clejar that as a court of the United States this 
court has jurisdiction. It is urged by counsel for défendant that to 
maintain jurisdiction in this case would cause the court in cases where 
relief is granted to make discriminatory rates, as the court can only 
act as between the parties to the suit, and a successful termination of 
the suit at bar in behalf of complainant would give Sioux Falls better 
rates thân other towns similarly situated. It certainly can be no ob- 
jection to the jurisdiction of a court that one who successfully invokes 
its aid fares better than one who does not. The courts are open to 
ail for the protection of personal and property rights, and a want of 
uniformity in their décisions is no objection to the exercise of juris- 
diction. 

It is again urged that, if the court shall take jurisdiction in cases 
like the one at bar, it would be an assumption by the court of the rate- 
making power which it clearly does not possess. This objection, so 
far as it relates to courts of justice, involves a misapprehension of the 
power exercised by the court in taking jurisdiction of cases like the 
présent one. The carrier has the undoubted power to fix a lawful rate 
for the transportation of interstate freight. It has no power to fix an 
unlawful rate. The court when it enjoins a proposed unlawful rate 
does not make any rate. It simply restrains the commission by the 
carrier of' an unlawful act. The courts hâve for years enjoined the 
putting in force of rates promulgated by state boards of railroad com- 
missioîiers on the ground that the rates were confiscatory, yet the car- 
riers at least bave not complained in those cases that the courts were 
exercising the rate-making power. The courts in enjoining a proposed 
unlawful rate do not, çor do they prétend to, disturb in any way rates 
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already in existence and in force. It also seems clear that complain- 
ant has no plain, speedy, and adéquate remedy at law. In thèse days 
of fierce business compétition a différence of a fraction of a cent in a 
freight rate may mean to the jobber or wholesaler success or failure 
in business. The damages which a shipper will suffer from an un- 
just or discriminatory freight rate is not the mère différence between 
a reasonable and just rate and an unreasonable and unjust rate. The 
putting in of an unjust rate or an unjustly discriminatory rate may, 
in addition to the damage caused by the payment of the rate itself, 
cause business ruin. Must the shipper when notice is given that a car- 
rier intends to put in effect an unjust rate or an unjustly discrimina- 
tory rate which the shipper knows will ruin his business sit still, and 
let the rate go into effect, and then complain to the Interstate Com- 
merce Commission, which after three or four years may décide the 
rate to be reasonable or unreasonable? Daniels v. Chicago, Milwau- 
kee & St. Paul Ry. et al., 6 Interstate Commerce Commission Reports, 
458 (complaint filed April 38, 1892, decided November 16, 1895). 
And, if the shipper is successful in his contention, he may then with 
business ruined go into court to enforce the award of the commission 
and at the end of three or four years more coUect his damages, not 
those arising from the ruination of his business, but merely the excess 
paid by him over and above a reasonable rate. There is no plain and 
adéquate remedy in such a proceeding. Courts of équity hâve often 
in similar cases enjoined the putting in effect of unlawful rates. Me- 
nacho v. Ward (C. C.) 27 Fed. 529; Southern Express Co. v. Mem- 
phis, etc., Ry. Co. (C. C.) 8 Fed. 799, affirmed in 10 Fed. 210; Coe 
V. Louisville, etc., Ry. Co. (C. C.) 3 Fed. 775; Tift v. Southern Ry. 
Co. (C. C.) 123 Fed. 790, and authorities cited. Also the numerous 
cases in which courts of equity hâve enjoined unlawful rates sought 
to be enforced by state authorities. 

It results from the foregoing remarks that it is the opinion of this 
court that the court has jurisdiction of the case made by the pleadings 
both as a court of the United States and as a court of equity. Coming 
to the merits, the court is prohibited from going into an investigation 
of the lawfulness of the proposed rate complained of, for the reason 
that it has not been asked to do that, and the case has not been tried 
nor has évidence been taken on that theory. The relief asked is that 
the court enter a final decree enjoining the défendant from putting 
into effect the proposed rates complained of until the Interstate Com- 
merce Commission décides the controversy arising upon the pétition 
of complainant filed on or about July 8, 1907. 

Complainant by its pétition filed as aforesaid is not complaining oi 
any rates of the défendant which are now in effect, and being de- 
manded, charged, or collected by it, but is complaining of rates which 
the défendant intends to put in effect in the future, being the same 
rates that are complained of in this action. In accordance with what 
has been said heretofore in this opinion, this court is of the opinion 
that the Interstate Commerce Commission possesses no power or au- 
thority to pass upon the lawfulness of a rate merely threatened to be 
put in effect by the carrier. Such commission does not possess such 
power as a court of law or equity, nor has such power been conferred 
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upon ît by law, This court, therefore, will not enjoin the défendant 
from putting into effect the proposed rates complained of, as prayed, 
as the tribunal whose power is invoked has no jurisdiction to décide 
the question presented to it and the issuance of an injunction would 
prevent the Interstate Commerce Commission from ever obtaining ju- 
risdiction to investigate the lawfulness of the rate complained of. 

If the court is in error upon this point, there is another fatal objec- 
tion to the granting of the relief prayed for. The relief prayed for in 
the bill is asked on the theory, as the court supposes, as no definite the- 
ory has been advanced by counsel, that the proceeding may be likened 
to an équitable proceeding to restrain the commission of an injurious 
act threatened or being committed by a défendant in an action at law, 
such as the staying of waste pending an action in ejectment; but one 
of the necessary éléments that must exist, before equity will grant 
relief in the supposed analogous cases, is that complainant's right to re- 
cover at law must be clear ; for instance, in ejectment, his title must be 
perfect. 

Without passing upwi the lawfulness of the proposed rates com- 
plained of herein, the court must say that taking into considerationthe 
fact that the business of complainant has grown to the proportions 
shown by the record under the rate proposed to be put into effect by 
the défendant, and taking into considération the other facts shown by 
liie record, that the cities of Sioux Falls, South Dakota, and Sioux 
City, lowa, and adjacent territory, hâve prospéred and developed 
equally, that there is no reasonable probability that the décision of the 
Interstate Commerce Commission upon complainant's pétition would 
be other than what it was upon the pétition of E. J. Daniels in 1895. 

It results that the bill must be dismissed, with costs for want of 
equity; and it is so ordered. 



RUTIiAND C50UNTY NAT. BANK v. GRAVES. 
(District Court, D. Vermont September 21, 1907.) 

1. Bankbtjptot— VoiDABUt Peetebencses— Intent to Pbefeb. 

In determlnlng the question of a bankrupt's insolvency at the tlme he 
made a payment to a credltor, as bearing upon the question of hls Intent 
to glve a préférence, hls property should be taken. at a falr valuatlon, 
and not at the amount it afterward brought vrhen sold at auction by the 
trustée In bankruptey. 

3. Saub. 

A bankrupt, et the tlme be made a partial payment on a note to a 
bank which he had slgned as surety owned and condueted a large store, 
was dlrector and président of a manufaeturing concem and a national 
bank. He was a man of good réputation and crédit, and at his own es- 
tlmate the value of hls property as a golng concem was several thousand 
dollars more than his Indebtedness. Hls bankruptcy shortly after was 
brought chlefly If not entlrely through the Insolvency of the manufaeturing 
Company caused by the bumlng of Its plant, which was at the tlme unin- 
sured, through default of a lessee. Held, that under such drcumstances 
the payment conid not be found to hâve been made wlth Intent to glve a 
préférence such as would reuder it voldable, and requlre its surrendér un- 
der Bankr. Act Jnly 1, 1S98, c. 641, i 57g, 80 Stat 660 IV. & Oomp. St 
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1901, p. 3443], as amended by Act Feb. 5, 1903, c. 487, { 12, 32 Stnt 799 
[U. S. Comp. St Supp. 1905, p. 689], before the créditer could prove the 
remainder of Its claim. 

In Bankruptcy. On review of décision of référée. 

R. A. Lawrence, for claimant. 
J. K. Batchelder, for trustée. 

MARTIN, District Judge. In this case a payment was made by the 
banlcrupt to a creditor within four months of bankruptcy proceedings. 
The question is whether that payment was made with intent to prefer, 
and whether it was received under such circumstances that there was 
reason to beheve that a préférence was intended. 

In weighing the évidence relating thereto,«it becomes necessary to 
consider the meaning of the statute of February 5, 1903, and the neces- 
sary and légal inferences arising from the circumstances under which 
the payment was made. 

Section 57, subd. "g," of the statute of July 1, 1898, c 641, 30 Stat. 
560 [U. S. Comp. St. 1901, p. 3443], reads thus: 

"The clalms of credltors who hâve received préférences shall not be allow- 
ed unless such credltors shall surrender thelr préférences." 

The amendment (Act Feb. 5, 1903, c. 487, § 12, 32 Stat. 799 [U. S. 
Comp. St. Supp. 1905, p. 689]), changed said subdivision "g" to read 
thus: 

"The claims of credltors who hâve received préférences, voldable under sec- 
tion 60, subdivision "b,' or to whom conveyances, transfers, asslgnments, or in- 
cumbrances, vold or voldable under section 67, subdivision 'e,' hâve been made 
or glven, shall not be allowed unless such credltors shall surrender such préf- 
érences, conveyances, transfers, asslgnments or encumbrances." 

It will be observed that this amendment of said subdivision "g" is 
limited to credltors who hâve received préférences voldable under sec- 
tion 60, subd. "b," and section 67, subd. "e." No such limitation ex- 
isted until this amendment was made. 

Subdivision "a" of section 60, which provides, in substance, that a 
person shall be deemed to hâve given a préférence if, being insolvent, 
he has within four months before filing of the pétition, etc., suffered 
judgment or made a transfer of his property, etc., was not included in 
the amendment. Subdivision "b" of said section 60, which provides, in 
substance, that if a bankrupt shall hâve given a préférence, and the 
person receiving it, etc., shall hâve reasonable cause to believe that it 
was intended thereby to give a préférence, it shall be voldable, and 
subdivision "e" of section 67, which provides, in substance, that convey- 
ances, transfers, etc., made or given by a person adjudged a bankrupt 
within four months prior to the filing of the pétition, with intent and 
purpose on his part to hinder, delay, or defraud his credltors, shall 
be void, are included. Before the amendment, a creditor could not be 
allowed for the balance due if he had received a préférence for any 
portion of a debt unless he surrendered the préférence so received, and 
an insolvent person, who, within four months of filing his pétition in 
bankruptcy, made a transfer of his property to a creditor whereby the 
creditor obtained a larger percentage of his debt than any other of 
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such çreditors of the same class, was deemed to hâve given a préfér- 
ence whatever might hâve been his intent. 

In Pirie v. Chicago Title & Trust Co., 182 U. S. 438, 31 Sup. Ct. 
906, 45 L,. Ed. 1171, the Suprême Court, by a divided opinion, four 
judges dissenting, construed the statute of 1898 as above stated. There 
the court held that, if a person receiving paymeht did not hâve cause 
to beheve that it was intended as a préférence, he may keep the prop- 
erty transferred ; but, if it be only a partial discharge of his debt, he 
cannot prove the balance without returning the payment. This case 
was decided May 27, 1901. The amendment above referred to was 
approved Pebruary 5, 1903. It is apparent that Congress intended, by 
this amendment, that çreditors of a bankrupt receiving partial payment 
and those receiving fuH payment should stand on the same basis. Of 
course, Congress could hâve provided that they should ail come under 
the principle defined in subdivision "a" of section 60, which would 
hâve been, in effect, that any payment made within four months of 
bankruptcy should be recoverable by the trustée, whatever may hâve 
been the intent of the payor or payée ; but it did not so provide, but did 
expressly provide, by the élimination in the amendment of subdivision 
"a" of section 60, and by the inclusion of only subdivision "b" of said 
section, and subdivision "e" of section 67, that in order to make a pay- 
ment a préférence it must hâve been made by the debtor with intent to 
prefer, and the créditer who received it must hâve had reasonable cause 
to believe that a préférence was intended. To enable a trustée to re- 
cover, the équivalent of both thèse conditions must appear. 

In Re Andrews, 16 Am. Bankr. Rep. 387, 144 Fed. 922, 75 C. C. A. 
562, Judge Putnam, speaking for the First Circuit, discusses at length 
the effect of the amendment of 1903 upon pa)mients, artd therein that 
court held that said amendment ihvolves the élément that a creditor 
cannot be held to hâve had a good reason to believe a préférence was 
intended unless a préférence was açtually intended on the part of the 
debtor, or unless there existed what the law regards as the équivalent 
thereof. This change in the law makes inapplicable a large number of 
the décisions of the courts relative to payments made by a bankrupt 
within four months of the bankruptcy proceedings, some of which ap- 
pear upon the brief of counsel for the trustée, notably Benedict v. 
Deshel, 11 Am. Bankr. Rep. 20, 177 N. Y. 1, 68 N. E. 999. It was 
there held under the law previous to the amendment that a trustée 
need not prove an intent on the part of the insolvent in making the 
payment. This case arose before the amendment of 1903. 

The case of Western Tie & Timber Co. v. Brown, 12 Am. Bankr. 
Rep. 111, 129 Fed. 728, 64 C. C. A. 256, illustrâtes what the law re- 
gards as the équivalent of an intent in making payment by the bank- 
rupt. In that case the bankrupt was running two stores and was en- 
gaged in gathering ties for the Western Tie & Timber Company and sell- 
ing supplies from his stores to the laborers engaged in this work. Once 
in two or three weeks an inspector sent to the company a pay roll upon 
which appear ed the name of each workman, and the amount owing to 
him for his services and the price of the supplies which the bankrupt 
had furnished him. The company uniformly deducted from the wages 
due each workman the price of the supplies which HarriSon, the bank- 



EUTLAND OOTJNTT NAT. BAIfE T. GKAVES. 171 

rupt, had delivered to him, sent the workman his chêck for the bal- 
ance, and sent said Harrison the priée of the supplies he had furnished 
the laborers. There came a time when the company ascertained that 
Harrison was insolvent. He was owing the company upwards of $30,- 
000 and other creditors many thousand dollars. The company, after 
discovering the bankrupt condition of Harrison, sent the laborers their 
checks as before, but, instead of sending Harrison his dieck for the sup- 
plies furnished the laborers, they withheld it, and applied it as part pay- 
ment of the debt he owed the company, and against his protest, and this 
wîthin four months of his bankruptcy. The mooted question there 
was whether there was any transfer. It is true that the trial judge, 
who wrote the opinion, used this language : 

"But an Intention on the part of the Insolvent to glve a préférence by means 
of a transfer which he makès Is not always indispensable to Its existence. It 
Is siifflelent if he has given the préférence, and the party recelvlng it haa rea- 
sonable cause to believe that it was intended thereby to glve It The statut© 
does not requlre that It should be intended by the debtor, but is fully satls- 
fled by the existence of an intention on the part of the aetor — the person who 
procures, brlngs about or efCects the transfer." 

In that case the créditer practically seized this money and applied ît 
on the debt due him from the bankrupt. Such action amounts in law 
to an équivalent of an intent on the part of the debtor. An attach- 
ment on the part of the créditer may hâve the same effect. This hold- 
ing is not in conflict with the amendment, as that applies to voluntary 
payments by the hand of the bankrupt. In that event, the debtor must 
intend to prefer in order to render the payment void. 

From a careful examination of the testimony given before the réf- 
érée, thèse facts appear: The claimant is a national bank, located at 
Rutland, Vt., some 28 or S9 miles from Manchester, where the bank- 
rupt résides. On March 13, 1901, the claimant made loans amounting 
to $12,000 to the Vail Light & Lumber Company, a corporation hav- 
ing its place of business at said Manchester. Said corporation exe- 
cuted its notes for the amount of said loan, and Allen L. Graves of said 
Manchester, the bankrupt, and J. D. S. Packer, signed said notes as 
surety. Said Packer was a director of said corporation, and said 
Graves, the bankrupt, was a director and its président. He was also 
président of the Factory Point National Bank, located at Manchester 
Center, where he lives. When the notes became due, payments were 
made and new notes given for the amount remaining luipaid. On the 
13th of March, 1906, $7,000 of the original loan had been paid, leav- 
ing $5,000 then due. The officers of the bank then told Mr. Graves 
that said loan might be extended another four months on condition 
that a payment of at least $1,000 should be made at the end of said four 
months (July 13th). This was then agreed to by Mr. Graves. It 
appears that the officers of the bank wanted the note reduced from 
time to time until paid, as it was getting to be "an old loan." They 
then inquired of Mr. Graves, who was a reputable man, as to the con- 
dition of said corporation, and were informed by him that it had suffi- 
cient property to pay its debts. He also told them that there were no 
incumbrances upon his property, and no suits had ever been brought 
against himw The bank officers were then contented to extend the 
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loan four mnoths and did so. On July 13th said Graves paid $500, and 
said Packer $500, and gave a nevir note, signed as before, for the re- 
maining $4,000. At the time of this payment, July 13th, said corpo- 
ration had many hundred acres of timbered land and a valuable mill 
being operated by parties who had agreed to keep it insured, pay ail 
of the debts of the company, including over $7,000 to said Graves, and 
then take the property. 

Mr. Graves had been for many years, and then was, running a large 
country store at Manchester Center. He testified that his then valu- 
ation of his store of goods, as a going business, was $20,000. I find 
from the évidence that he also had: Accounts due, over $1,500; real 
estate, $5,000 ; bank stock, $6,000 ; life insurance, over $5,000 ; other 
property valued at over $1,500 ; due from Vail Light & Lumber Com- 
pany, over $7,000 — ^making a total of $46,000. His individual liabil- 
ities were $33,000. 

On September 4, 1906, over seven weeks after the payment in ques- 
tion, the mill of the Vail Light & Lumber Company was destroyed 
by fire. The parties operating the mill under the contract aforesaid 
failed to keep the mill insured. It was valued over $30,000 and was 
a total loss to said company. This was the cause, or at least the im- 
médiate cause, of the bankruptcy of said Allen L. Graves. Had the 
officers of the bank, before the burning of the mill, made careful in- 
quiries of the ordinary sources of information, they doubtless would 
hâve been informed that Mr. Graves had property in assets of over 
$40,000 ; that there had never been any attachments on his property 
or other incumbrances ; and that he had good crédit and was appar- 
ently solvent. Mr. Graves filed his pétition in bankruptcy soon after 
the burning of said mill. The trustée, under the direction of the réf- 
érée, sold the store of goods in a lump at a bankrupt auction sale for 
$11,140. It was bid off by friends of the bankrupt, and the bankrupt 
is now carrying on the business of that country store as before. 

Usually the finding of facts by the référée is affirmed by the court; 
but in this case the référée determined that the fair value of the bank- 
rupt's estate at the time of making the payment in question was the 
amount it brought at the bankrupt auction sale, and also assumed that 
the debt due the bankrupt from the Vail Light & Lumber Company 
of upwards of $7,000 was then of no value. Thus his estimation of 
the bankrupt's assets was over $15,000 less as a bankrupt concern than 
the bankrupt estimated them as a going concern, and by that computa- 
tion he finds the bankrupt tb hâve been insolvent by about $2,000, and 
that Mr. Graves, the bankrupt, ought to hâve known it, and therefore 
he finds that the bankrupt intended a préférence in making said pay- 
ment, and that the officers of the bank had reasonable cause to believe 
that he was insolvent and thereby intended a préférence. 

I cannot concur in this finding. A party in making collections of a 
debtor is not bound by law to estimate the value of the payee's prop- 
erty on the basis of a bankrupt auction sale ; a fortiori, this principle 
applies to the payee's intent in making payment. In re Gilbert (D. C.) 
8 Am. Bankr. Rep. 101, 112 Fed. 951 ; Duncan v. Landis, 6 Am. Bankr. 
Rep. 649, 106 Fed. 839, 45 C. C. A. 666; Chicago Title & Trust Co, v. 
John A. Roebling's Sons (C. C.) 6 Am. Bankr. Rep. 368, 107 Fed. 71. 
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We are to look at thèse parties at the time this payment was made as 
viewing the situation with ordinary common sensé. What did they 
understand the condition and financial standing of the payée to be? 
He was then owning and operating a large store of goods as a running 
concem. He then had a good réputation and good crédit. On that 
basis, which is the true basis, I find that Mr. Graves understood he 
was solvent at the time of making this payment, and thereby intended 
no préférence, and that the officers of the bank had no reasonable cause 
to believe that the payée was insolvent or intended a préférence. 

Evidently Congress intended by the amendment above referred to 
to so change the law as not to place an embargo upon common business 
affairs. To hold that a party receiving payment must estimate the 
assets of the payée at what they would bring at a bankrupt auction sale 
surely would be an embargo on business, if not to say an imposition 
of a penalty upon due diligence in the making of collections in ordi- 
nary business affairs. 

Counsel for the trustée forcibly and ably presented the theory that 
there must be added to the bankrupt's personal liabilities his liability 
on the Vail Light & Lumber Company notes, which amounted to many 
thousand dollars. 1 concur in this view, but in that event the property 
of th3 Vail Light & Lumber Company must be treated as assets in 
considering Mr. Graves' intent in making the payment. Mr. Graves 
testified that at the time of this payment he believed the Vail Light & 
Lumber Company had property enough to pay its debts, and that he 
so stated to the ofRcers of the bank. I find that he testified truthfuUy. 
Hence his liability on obligations of the Vail Light & Lumber Com- 
pany cannot be construed as évidence that Mr. Graves intended a préf- 
érence in making this payment. 
. After full hearing of the case before me, counsel for the trustée 
raised some question as to the pleadings, but upon examination of the 
papers I do not find any irregularity except what was waived or could 
hâve been cured by amendment if the question had been raised at the 
hearing. At the hearing before the référée, full évidence was ad- 
duced by both parties, and the same was sent to me for review. The 
référée allowed the full claim of the claimant on condition that said pay- 
ment of $500 be returned to the estate, This order of the référée that 
said payment be returned is reversed. 

Let aie claim be allowed at $4,000, with interest 



NATIONAL TELEPHONE CO. OF WEST VIRGINIA t. KENT et ai. 
(Circuit Court, N. D. West Virginia. September 26, 1907.) 

IHJTTNOTION— BlGHT TO PKIELIMIHABT iHJUNOnON— AIDINO UNLAWrUI. ACTS Oï 

Stbiking Woekmen. 

A blll by a téléphone company agalnst défendants, one of whom was the 
edltor of a newspaper, and the others offlcers of a labor organlzatlon, heli 
to State facts which entltled complalnant to a prellmlnary Injunctlon, 
where It alleged that défendants had entered Into a conspiracy with strlk- 
Ing workmen formerly employed by complainant, pursuant to which the 
■triken had abnsed, Intlmldated, and assaulted employés of complalnant, 
CQt it> wlres, and otherwise so Injured its equlpment that it conld not 
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fumlsh proper service to the public, and that défendants, through the 
newspaper , and by mean» of a clrcular issued by the labor organlzatlon, 
were encoùraglng sucb nnlawful acts and inclting the public to boycott 
complàlnaiit 

[Ed. Note.— For cases In point, see Cent Dig. toI. 27, Injunction, §| 
302-506.] 

In Equity. On demurrer to amended bill. 

The complalnant téléphone company flled a blll, complalnlng : That WIl- 
llam Kent and a great number of other défendants, electrlcal workers, mem- 
bers of a labor union, had formed and organlzed a consplracy to tle up the 
téléphone and telegraph business of the plaintifl and of the Central District 
& Prlntlng Telegraph Comt)any ; that In pursuance of the sald consplracy they 
ail qult work and organlzed a strike; that the company employed other 
workmen to fiU their places, whereupon the défendants pursued, abused, 
threatened, and assaulted the men who had taken their places; that the de- 
fendants eut a great number of the company's cables and Unes and drllled 
holes and poured acid Into other cables, Injured and destroyed a great deal 
of the plalntlff's property, and Intlmldated -Its employés so that they were 
unable to repalr the Injury done. It Is also alleged that the plalntifC Is en- 
gaged In the business of carrylng messages by téléphone and telegraph from 
Wheellng, In the state of West Virginia, to varions other States In the Unit- 
ed States. A great number of affidavlts supporting the averments of the 
blll were flled, and on the blll and affldavits a prellminary Injunction was 
granted. 

At a later date the plaIntIfC flled an amended and supplemental blll, In- 
corporating ail of the averments of the original bill, and alleging, further: 
That Waltèr B. Hilton, the editor and proprletor of a newspaper known as 
the "Wheellng Majorlty," J. T. Hecker, Harry B. Corcoran, and H. B. Wessel, 
ofllcers of the Ohlo Valley Trades & Labor Assembly, had jolned the con- 
splracy alleged In the original bill ; that sald Hilton had publlshed in several 
Issues of thls paper matter obvlously intended to make the injunction Inef- 
fective and to make effective a boycott which the consplrators named in the 
original bill, with the aid of the sald Ohlo Valley Trades & Labor Assembly, 
had Inaugurated against the complalnant Copies of the paper contalnlng 
thèse publications were exhibited wIth the amended bill. 

The amended blll further allèges that Harry Corcoran, J. T. Hecker, and 
H. B. Wessel, as offlcers of the sald trades assembly, had Issued and caused 
to be circulated a boycott clrcular against the complalnant whieh clrcular 
w'as exhlblted wIth the amended blll. 

It Is further alleged In the amended blll that the sald Hilton, Hecker, Oor- 
«oran, and Wessel, having Jolned In the consplracy and combination al- 
leged In the original bill, threatened by the circulation of the sald newspaper, 
the circulation of the sald boycott clrculars, and by sollciting, persuading, 
threatenlng, and Intimidatlng the complainant's patrons, to Injure the com- 
plalnant's business. The amended bill and the original blll allège Irréparable 
Injury and the Insolvency of the défendants. On the amended bill and ex- 
hibits and aflldavits a prelimlnary Injunction against Hilton, Hecker, Corcoran, 
and Wessel was granted. Thèse défendants demur to the amended blll on 
the ground that a sufQclrait cause for the prelimlnary Injunction Is not 
presehted. 

John J. Conniff and Alfred Caldwell, for plaintiff. 
Charles A. Goodwin and John P. Arbenz, for défendants. 

DAYTON, District Judge (orally). The questions of law involved 
în this case hâve arisen so frequently within the past few years that 
court and counsel alike hâve become familiar with the principles aris- 
ing for considération, and most of us are quite familiar with the préc- 
édents established in the leading cases, I hàve since the granting of 
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the preliminary injunctions taken occasion to review the cases, and, 
being familiar with the averments of the original bill and the amended 
bill, I am prepared to pass upon the demurrer now. Counsel for thèse 
new défendants, Hilton and the officers of the Ohio Valley Trades & 
Labor Assembly, hâve very ably presented their case as it appears f rom 
their view point, but to my mind the principles of law applicable to 
the case, as interpreted by the Suprême Court of the United States 
and the various United States Circuit Courts of Appeals in like cases, 
are not in accord with the view presented by counsel for thèse défend- 
ants. And it is equally plain to me that the amended bill, to which this 
demurrer is interposed, présents with cleamess and certainty a state 
of facts which, being undenied, afïord sufficient grounds for the in- 
junction which has been granted. 

Hère is an original bill in which it is charged that a great number 
of persons named as défendants formed a conspiracy for the purpose 
of coercing this and another téléphone company by organizing a strike 
and by threats, menaces, and even by assault preventing others who 
desired to work from taking their places, and for the purpose of un- 
lawfuUy injuring and destroying the complainant's téléphone lines and 
property. In this bill it is further alleged that the défendants, in pur- 
suance of the conspiracy, did actually eut, injure, interfère with, and 
destroy a great many of the complainant's téléphone lines, and that 
they pursued complainant's employés with opprobrious epithets, «mail- 
ing them "scabs," and like offensive names, and even assaulted them. 
It is alleged in the amended bill that thèse new défendants, Hilton, 
Hecker, Corcoran, and Wessel, the three last mentioned acting in 
their capacity as officers of the Ohio Valley Trades & Labor Assembly, 
did subsequently to the granting of the preliminary injunction, granted 
upon the prayer of the original bill, join the conspiracy alleged in 
the original bill, and that they did, in pursuance of the said conspiracy, 
print and distribute a boycott circular, which appears among the ex- 
hibits to the amended bill, and that the défendant Hilton published in 
his paper certain matters intended to explain the carefuUy worded 
circular and to make the boycott inaugurated effective. Several copies 
of the newspaper are filed as exhibits with amended bill. The original 
bill is made a part of the amended bill, and thèse pleadings, with the 
exhibits filed, being for the purposes of this demurrer uncontradicted, 
make a plain case in which the défendants are charged with conspiring 
together for the expressly avowed purpose of unlawfuUy injuring the 
complainant's business by persuading, threatening, and coercing its 
patrons and its employés, and by unlawfuUy cutting its lines and in- 
juring and destroying its property. 

Counsel for the défendants, in the very able arguments presented, 
bave very aptly said that this is an âge of combinations. It is an âge 
of combinations — combinations of capital and combinations of labor. 
Thèse combinations, so long as they are kept within the bounds of the 
law, are certainly lawful, are in many instances bénéficiai to the per- 
sons interested, and may be, in some cases, of benefit to the gênerai 
public ; but when a combination of capital is made for unlawful pur- 
poses, or, being made for an avowed lawful purpose, seeks to accom- 
plish its purpose by unlawful methods, it becomes the duty of the 
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courts to restrain the unlawful practices and to punish the unlawful 
acts. Xrikewise, when a combination of labor is made for unlawful 
purposes, or, being made for an avowed lawful purpose, seeks to ac- 
complish its purpose by unlawful methods, it becomes the duty of the 
courts to restrain the unlawful practices and to punish the unlawful 
acts. The law knows no distinction between the rich and the poor, 
recognizes no distinction between unlawful acts of combinations of 
capital and unlawful acts of combinations of labor. The same prin- 
ciples applying to one must apply to the other, and when a combina- 
tion of laborers is organized for unlawful purposes, or, being organized 
for lawful purpose, employs unlawful methods, it will be suppressed 
by the courts, its unlawful acts restrained, and its crimes punished as 
promptly and as effectively as like combinations of capital are sup- 
pressed, restrained, and punished. 

There is further involved hère, after considering the rights of 
the complainant company and the rights of the défendants, the rights 
of those citizens who désire to exercise their God given right to earn 
their bread by the sweat of their brow in the employment of this télé- 
phone Company. It is charged that the défendants threatened, abused, 
pursued, and even assaulted thèse men, who were doing no wrong, 
but were merely exercising their right to work upon terms satisfactory 
to them; yet they were made to suffer the persécution of thèse de- 
fendants, and their rights, as it is charged, were denied them. There 
is to be considered also the rights of the gênerai public. It appears 
from the bill that this company and another company are engaged in 
the interstate commerce of carrying messages between the states, and 
that the conspiracy and combination complaïned of sought to interfère 
with and tie up this interstate commerce. This being a public busi- 
ness by a "quasi" public corporation, the rights of the public are in- 
volved and are not to be interfered with by any unlawful methods. 

It is urged by counsel for the défendants that the injunction inter- 
fères with the rights of the press. The injunction granted does not de- 
prive the newspaper in question of any lawful right to publish the 
truth or express its opinions in a lawful manner, but no newspaper 
has the right to publish any matter intended to aid wrongdoers in 
accomplishing a wrongful purpose or doing unlawful things, or to 
aid unlawful combinations in making effective an unlawful conspiracy. 
Some newspapers, certainly the one involved in this case, hâve mis- 
construed the freedom of the press untit they seem to interpret the 
right to be a license to publish what may please them, even though the 
publication should be an express violation of the law. There is no 
intention on the part of the court to interfère with the freedom of the 
press; but this court is not ready to accept the theory that the free- 
dom of the press means a right to advocate crime or to encourage the 
violation of the law. 

The laborers in the organization, appearing as défendants in this case, 
hâve the right to organize for lawful purposes and to proceed to accom- 
plish their purposes by lawful methods ; but when they resort to force, 
violence, and destruction of property, coercion of peaceable citizens, 
combinations, and conspiracies to injure property and interfère with 
business by threats, menaces, and boycotts, as has been charged in 
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this case, they lose the moral support of the public and bring upon 
themselves the condemnation and restraining as well as the punishing 
power of the court. They approve the application of thèse principles 
to combinations of capital, and they cannot be heard to complain of 
the application of the same principles to their own combinations, when 
tiiey step beyond the bounds of the law. 

Applying thèse principles to this case, and considering the bill as 
being uncontradicted, I hâve no hésitation whatever in promptly over- 
ruling the demurrer, and an order to that effect may be now entered. 



OLIVER TTPBWRITER CO. T. AMERICAN WRITING MACH. 00. 

(Circuit Court, N. D. New York. October 15, 1907.) 

Tbadb-Maekb and Teadk-Names— Suit tob Urfaib Competitioii— Pbbximi- 

NABT IrJTTNCTIOR. 

In a suit for unfalr compétition by défendant in obtalnlng and selllng 
typewrlters made by complainant at less than Its established priées, and 
in se representing tbem in its drculars as to injure complalnant's busi- 
ness, the sbowlng made on an application for a preliminary injonction 
held not such as to entitle complainant to an injonction in advance of 
a full hearlng on the merlts. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 46, Trade-Marks and 
Trade-Names, § 108.' 

Unfair compétition, see notes to Scheuer v. Muller, 20 C 0. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 3T6.] 

In Equity. Motion by complainant for preliminary injunclion in suit 
to restrain acts alleged to constitute unfair compétition in trade, 

Poole & Brown, for complainant. 

Gifford, Hobbs & Beard (Henry R. Follett, of counsel), for défend- 
ant. 

RAY, District Judge. The Oliver Typewriter Company is a corpo- 
ration organized and existing under the laws of the state of Illinois 
and is engaged in making and selling typewriting machines under vari- 
ous letters patent, and which machines are known as "Oliver Type- 
writer" or "Oliver Machine." It does a large and an extensive busi- 
ness and manufactures and sells an excellent machine of its kind, which 
meets with favor and large sales. This machine has novel features and 
belongs to the type or class known as "visible writing" machines. It 
is not made by the défendant, and défendant can only supply and sell 
such machines by purchasing same in the market or of complainant. 
Complainant has an established retail price for its machines — $100 and 
$97.50. The complainant does not sell knowingly to its competitors 
in business or allow its agents so to do. It has a price which its agents 
must pay in advance for typewriters ordered by them, varying from 
$60 to $75 per machine. The agency contract or "agency arrange- 
ment" contains the folldwing: 

"Flfth. I understand that the retail price of the regular Oliver Typewriter 
Is $95.00 wlthout case, or $97.50 wlth case." 

There is no license restriction on purchasers, or other contract re- 
striction on agents, purchasers, or users. As a conséquence, the de- 
156 F.— la 
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fendant has been aWe ta become the purchaser and owner of many of 
thèse Oliver typewriters at various times. Some were new, and some 
wom and required repairs. Being the owner and under no contract or 
license agreement or restriction, défendant has sold and caused to be 
sold such typewriters at its own priées, and has advertised Oliver type- 
writers for sale by it in the manner hereafter stated. 

The défendant, American Writing Machine Company, is a corpora- 
tion organized and existing under the laws of the state of New York, 
and acts as sales agent of a competing machine, "New Century," and 
has also taken up and is engaged in the business of purchasing and 
selling second-hand machines of ail or nearly ail makes, and, also, 
such new machines of ail makes as it can obtain and handle at a profit 
The défendant company has put out, or caused to be put out, a cata- 
logue, stating therein, among other things : 

"Ail Makes, Typewriters, ail Priées. The Typewriter Exchange, 319 Dear- 
bom St, Chicago, Executive Offleea 343 Broadway, New Torlî City. Please 
do not confuse us wlth Irresponslble second-hand dealers. The Tn>ewrlter 
Exchange deals in used, shopwom, and rebuilt typewriters and lias branches 
In [various cltles named]. It is Itself a branch of the American Wrltlng 
Machine Company. • • • We offer you a chance for a cholce, an oppor- 
tunlty for your sélection ; but If you are in doubt, W6 can advlse you as no 
one else can. • • ♦ Remember It Is not what we want to sell you but 
what you want and ought to buy, because slnce we hâve every good typewrlter 
manufactured, It makes no différence to us which one you buy, except we 
want you to be sàtlsfled and pleased in order that you may become our perma- 
nent customer. We are hère to sell you a typewrlter, not any one to the ex- 
clusion of ail others, but the one you want, the one best adapted to your re- 
quirements. Bebullt Typewriters. lîie term 'second-hand' is often mlsun- 
derstood. A new typewrlter used for a month, a week, or for only a few days 
Is 'second-hand'; but If it has not been abused or broken It is as good as 
when flrst bought Some of our machines are scarcely worn at ail. Just the 
tightening of a screw hère or a new type there will sometlmes put them in as 
good shape as when they left the factory. And then our priées are ever so 
much lower than the regular selling priées of the new machines. Our work- 
men are factory tralned, expert, and experienced. We employ no other. When 
a typewrlter leaves thelr hands we hâve no hésitation In guaranteeing It. 
A postal card wlU brlng you samples of work and priées. Priées. In the 
followlng pages we hâve noted the approxlmate priées at whleh we are able 
to fumisb the various typewriters. ïon can readlly understand that priées 
are governed largely by supply and demand, as well as by the condition of 
the machines when they are received by us." 

Then shipping terms are stated, including the offer to send machines 
on a deposit of $5 for examination and trial; the machine to be re- 
tumed if not satisfactory, also the deposit, in such event, less trans- 
portation charges paid by défendant. Then foUow pictures of vari- 
ous machines with names, and under each is stated "manufacturer's 
price" and "our price." This list includes "Remington," six styles; 
"Smith Premier," four styles; "Densmore," fotu- styles; and several 
others. Then comes the foUowing: 

"On the followlng pages we quote priées on a number of cheap typewriters. 
Some of thèse machines are no longer manufactured, and It Is diflacult to get 
parts to repair them. ■ However, they do niée work now, and we conslder them 
worth the priées we ask. We cannot promise that they wlU do satisfactory 
work for any great lengtb of tlme." 
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Then foUows, "Oliver, No. 2, Model," the picture of such a typc- 
writer, and, under it: 

"Manufacturer's prlce, $95.00. Our prlce $30 to $50. No. 3 Model rebullt, 
$40 to $55; No. 8 Model new, $65.00." 

Then follow pictures of the "Bar Lock," "Bledcersderfer," "Ham- 
mond," "Chicago or Munson," "Wellington," "Williams," and "Jew- 
ett." 

It is contended by the complainant that the "Oliver" is not only put 
in bad company, but represented as a "cheap" typewriter, not in price 
or cost alone, but in quality, workmanship, and effidency, and that de- 
fendant represents itself as able and prepared to sell the No. 3 model 
Oliver typewriter, new, at $65, when it is not, and that this, coupled 
with the fact that défendant has purchased some of the new Olivers of 
this model from complainant's agents and others and sold them at far 
less than the regular price, constitutes imfair compétition in trade. 

It can hardly be said that this catalogue necessarily represents un- 
truly that défendant has supplied, and can supply, the new Oliver, No. 
3 model, which has not been used at ail, at $65, or at any other price. 
The prior statement is that "the Typewriter Exchange deals in used, 
shopwom and rebuilt typewriters," and "a new typewriter used for a 
month, a week, or for only a few days, is se"cond-hand," etc. In short, 
one that has been used a month, a week, or only a few days, is still 
"new" within the meaning of this catalogue. If not abused or broken, 
"it is as good as when first bought." "On the foUowing pages we quote 
priées on a number of cheap typewriters." Among them is the No. 
3 model new Oliver, at $65. The fair inference from the whole state- 
ment is that it has been used some, fixed over, or repaired to some ex- 
tent, but that it is still a new typewriter, inasmuch as not one that has 
been in use long. It is not a eut in the price of absolutely new Oliver 
typewriters, or a statement that such a repaired, made over, or slightly 
used typewriter is "cheap" in any sensé except price or cost to the 
user. It is not a statement that such typewriters as are hère mentioned 
are inferior in workmanship or opération or effidency, or that they 
are not désirable for any such reason. Nor is it a statement on its face 
that new Oliver typewriters sold by it are "cheap" in the sensé of in- 
feriority in either workmanship, quality, or efHciency. The défendant 
starts off in this catalogue with the express statement that it "deals in 
used, shopwom, and rebuilt typewriters," and that it has branches in 
New York City, Boston, Chicago, and other places. It does appear that 
défendant has been able to purchase and sell some of the new Oliver 
typewriters, not used at ail, and has sold them at about the price named 
in the catalogue. There is some évidence tending to show that the 
défendant has induced complainant's agents to sell machines to them at 
less than the regular retail priées. But défendant controverts this al- 
légation. 

While complainant présents affidavits tending, perhaps, to show that 
thèse statements of the catalogue are used for other purposes and are 
intended to convey other impressions and belittle complainant's ma- 
chines atid interfère with its business, thèse are met and contradicted 
and explained to such an extent that in my judgment the court is not 
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justîfied in attempting to détermine the controversy on thèse affidavits 
or on the showing made. There should be a fuU hearing and the ben- 
efit of an opportunity to cross-examine the witnesses. It cannot be 
said there is no substantial doubt of defendant's objects and purposes, 
or of the resuit of its acts. It cannot safely be said, on the whole case 
as presented and met by défendant, that défendant is intending to de- 
fraud, mislead, or deceive, or that it has donc so. To détermine now 
that complainant is entitled to a preliminary injunction is to pass on the 
merits of the case on conflicting affidavits. This court is not justified 
in holding, on the showing made, that défendant has induced complain- 
ant's agents, or any one of them, to violate their agency contracts, or 
that it purposes so to do. With reasonable diligence the évidence can 
be taken, witnesses cross-examined, and ail the facts developed. The 
court can then render an intelligent judgment on the merits. 

I do not think the case strong enough, or so free from doubt, 
as to justify the granting of a preliminary injunction. It is stated that, 
since complaint was made, défendant has issued a new catalogue omit- 
ting ail référence to new Oliver typewriters. If so, complainant is now 
suffering no injury in that regard. I know of no law that forbids the 
défendant to purchase and sell new Oliver typewriters, or second-hand 
Oliver typewriters, after repair, if guilty of no fraud or misrepresenta- 
tion or violation of contract in so doing. It is said that défendant by 
its advertisements induces would-be purchasers of the Oliver machine 
to visit or communicate with the defendant's salesmen or sales agents, 
who then misrepresent to them the character and efficiency of the Oliver 
machine and induce the intending purchaser to take some other ma- 
chine. Défendant dénies thèse alleged acts. 

On the whole, as the case now stands, the application for a prelim- 
inary injunction must be denied. This court is not to be understood 
as approving some of the acts which seem to be conceded, or which 
at best are not disproved ; but not ail censurable acts constitute unfair 
compétition in trade. 



UNITED STATES V. CHICAGO, B. & Q. RT. CO. 
(District Court, D. Nebraska. October 5, 1907.) 

RAILBOA.DS— BQUrPMKNT oï Tbains— Defkctivb Affliâuces. 

Knowledge Is not aa élément of an offense under the eatetj appliance 
«et. The fallure to include knowledge as an élément of the offense must 
hâve been présent In the mlnd of the enacting body, and Its omission waa 
Intentlonal, In order that tbls statute mlgbt induce, sucb a hlgb degree of 
care and diligence on the part of the railway company as to necessltate 
a change In the manner of Inspectlng appllances, and to protect the Uves 
and safety of employés .from accident due to a defectlve appliance such as 
l8 deslgnated In this act 

[Ed. Note. — Duty of rallroad companles to fumlsb safe appllances^ see 
note to Felton v. Bullard, 37 G & A. 8.] 

(Syllabus by the Court) 

On Information for Violation of Safety Appliance Act. 
The Interstate Commerce Commission lodged with the United States 
attorney information showing violations of the safety appliance law 
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by the Chicago, Burlington & Quincy Railway Company. There were 
two pétitions ; one alleging the hauling of a car with a defective coup- 
ler, and one alleging the hauling of two cars with defective couplers 
and one car with missing handholds. The pétitions were consolidated. 
Défendant made gênerai déniai as to ail the counts, and at the trial 
ofïered évidence to show due diligence in inspection and repair of the 
cars alleged to be defective. 

Charles A. Goss, U. S. Atty., and Luther M. Walter, Sp. Asst. U. S. 
Atty. 

Greene & Breckenridge, for défendant. 

THOMAS C. MUNGER, District Judge (char^ng jury). In the 
case now on trial, both parties hâve presented motions asking that the 
jury be peremptorily instructed, and I hâve considered the requests and 
hâve concluded to so instruct the jury on each count in the pétition. 

The facts showing a violation of the act of Congress relating to 
safety appliances are sufficient to support each count in the pétition, 
provided it is not necessary that the carrier shall knowingly offend 
against the statute. If the statute déclares an offense, whether the act 
denounced by the statute is knowingly committed or not, then the case 
is sufiicient upon the undisputed évidence to require a verdict in favor 
of the government. 

There is considérable contrariety of opinion between the différent 
courts as to the proper construction of this act. I hâve reached the 
conclusion that knowledge is not an élément of the offense under the 
statute. The chief purpose of the act of Congress, as pronounced by 
the varions courts that hâve passed upon it, was the protection of the 
lives and the safety of the trainmen who hâve occasion to pass be- 
tween the cars or to work in and about them, and the act should be 
construed so as to give this intent fuU force, if such a construction 
can be given to the act without doing violence to the language. Any 
other construction than this requires, not only that the carrier should 
fail to hâve the cars properly equipped, but also that the defect should 
hâve existed for such a length of time as would reasonably allow the 
presumption of inspection and notice on the part of the carrier. That 
interval would then dépend upon the verdict of the jury in each in- 
stance — in some cases it might exist only for an hour ; in other cases 
it might exist for days, or for a sufficient number of hours to move 
from one inspecting station on the railway to another inspecting sta- 
tion. This construction of the act concludes that Congress did not in- 
tend to protect the lives or provide for the safety of a train crew dur- 
ing such period as the jury should find would be sufficient for the 
Company in the ordinary method of doing business to discover and 
remedy this defect. This seems to me an unreasonable construction. 
If the offense that is specifically charged hère dépends upon its being 
knowingly committed, it would seem that under each section of this act, 
in order to render a railway guilty of noncompliance, such an offense 
should be knowingly committed, and that leads to what seems to me an 
absurdity. For instance, the fifth section of the act requires that the 
btandard height of the drawbar above the top of the rails is to be fixed 
at a certain distance, from whidi distance a maximum variation is al- 
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lowed. If the act is not violated when there is a variation within 
that maximum distance, then it would appear that if there is an ad- 
ditional variation of another inch, or 2 or 3 inches, not knowingly al- 
lowed, and there has béèn ordinary care and diligence used, no offense 
is committed under this act. By the same process of reasoning, under 
section 3- of thè amended act, it would not be a violation of the law to 
hâve less than the designated percentage of cars operated by power 
brakes, but such less percentage must be known to the company. 

I find upon an examination of the opinions cited in the argument 
that there hâve been décisions by a number of courts, ail holding, in 
effect, that knowledge and diligence are not ingrédients of the offense. 
United States v. Southern Ry. Co. (D. C.) 135 Fed. 122; United 
States V. C, M. & St. P. Ry. Co., 149 Fed. 486 ; United States v. G. 
N. Ry. (D. C.) 150 Fed. 229; United States v. S. P. Ry. (D. C.) 154 
Fed, 897; United States v. Atlantic, etc., Ry. (décision by Judge Pur- 
nell, May 11, 1907) 153 Fed. 918. While the décision in the case of 
United States v. A., T. & S. F. R. R. (D. C.) 150 Fed. 442, is to the 
contrary, yet it seems to me that, Congress having the power to make 
certain acts an offense reg^rdless of knowledge, and having failed to 
make knowledge an élément by express words in this act, it must hâve 
been within the contemplation of Congress that accidents were liable 
to occur between stations and for some time before repairs could be 
made, and that therefore the failure to include knowledge as an élé- 
ment of the offense must hâve been présent in the mind of the enacting 
body. Its omission was intçntional, in order that this statute might in- 
duce such a high degree of care and diligence on the part of the rail- 
way company as to necessitate a change in the manner of inspecting ap- 
pliances, : and to protect the lives and the safety of its employés, pro- 
vided the accident occurs from a defective appliance such as is desig- 
nated in this act. 

And for thèse reasons the jury will be peremptorily instructed ta 
return a verdict for the government on each count of the pétition. 



UNITED STATES T. IliMNOIS CENT. R. 00. (two casea). 
(District Court, W. D. Kentucky. November 1, 1907.) 

1. Railboads— Satett ApplIanCk Act— Oonstbttotion. 

Safety Appliance Act M&rch 2, 1893, c. 196, 27 Stat 531 [V. S. Oomp. 
St 1901, p. 8174], whlcb môkes "unlawful" certain acts by common car- 
riers engaged In Interstate commerce by rallroad, and provides that tôt 
& violation of Its provisions such a carrier sball be llable to a penalty, to 
be recovered In a suit to be bronght for the purpose, is a crlmlnal stat- 
ute creatlng public offenses, and Is to be eonstrued In accordance with 
the rules goremlng the construction of such statutes, and trials thereunder 
are govemed by the rules of crlmlnal procédure and évidence ; the défend- 
ant being presumed innocent untll every élément necessary to constltute 
the offense hàs been proved beyond a reasonable doubt 

[Ed. Note. — Duty of rallroact companles to furnlsh safe appllances, se* 
note to Fulton v. Ballard, 37 O. O. A. 8.] 

i. Same— Violation of Act— Eléments of Offense. 

A rallroad company Is not gullty of a violation, of the provisions of 
Safety Appliance Act March 2, 1893, c. 196, 27 Stat €31 [U. S. Comp. St. 
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1901, p. 8174], by uslng on Its Une In moving Interstate trafflc an engine 
or car net equlpped as thereln required. If It was properly so equlpped at 
the beglnnlng of Its Interstate journey, but beeame defectlve durlng sucb 
joumey, unless sucli company falled to supply the deflclency at the flrst 
opporturilty after It was actually dlscoTered, or should hâve been dis- 
covered by the use of the utmoet eare that a highly prudent man would 
use under the clrcumstances of the case. 

8. Hjlms. 

To entltle the United States to recover the prescrlbed penalty for a vio- 
lation of Safety Appllance Act March 2, 1893, c. 106, 27 Stat 531 [U. S. 
Comp. St. 1901, p. 3174], by uslng a car not equlpped as required, It must 
pïove beyond a reasonable doubt the followlng facts: First, that the 
car was used In hauling Interstate traffle; second, that when so used It 
was elther not equlpped or provlded wlth the required safety appllances 
at ail, or else that some part of those appllances had become Inoperatlve ; 
and, thtrd. If those appllances were ail In good order and condition when 
the car was orlginally started on Its Interstate joumey, and afterwards be- 
eame defectlve In transit, that the defeets had respectively been elther 
In faet dlscovered by the carrier, or else that they could bave been dls- 
covered and corrected by It by the exercise of the utmost degree of care 
and diligence whlch could be expected at the hands of a highly prudent 
man under slmllar drcumstances. 

4. Saiob. 

Safety Appllance Act March 2, 1893, c. 196, 27 Stat. 531 [TJ. S. Comp. St. 
1001, p. 3174], whlle In tenus It requlree only that englues and cars shall 
be "equlpped" wlth the required appllances, must be construed to mean 
eqùipment whlch. If there, is capable of belng operated, and that It shall 
be kept In good order and repalr; but It cannot be construed to requlre 
that the equipment shall In fact be efHclently operated by those In charge 
of the train. 

i, Saub. 

In case of an empty car belng hauled In an Interstate train, lu order 
to subject the carrier to the penalty prescrlbed for violation of Safety Ap- 
pllance Act March 2, 18^, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 
8174], for a fallure to hâve sueh car equlpped wlth the required safety 
appllances, It must be shown that the car was used or intended to be 
used In moving Interstate trafiBc 

On Trial Ijy the Court Without a Jury. 

George Du Relie, Dist. Atty., and Luther M. Walter, for the United 
States. 
Trabue, Doolan & Cox, for défendant 

EVANS, District Judge. Section 1 of the act of March 2, 1893 
(27 Stat. 531, c. 196 [U. S. Comp. St. 1901, p. 3174]), as amended, 
known as the "Safety Appllance Act," provides that : 

"It shall be unlawful for any common carrier engaged In Interstate commerce 
by rallroad to use on Its Une any locomotive engine In moving Interstate trafflc 
not equlpped wlth a power drlvlng wheel brake and appllances for operatlng 
th« train brake System." 

Section 2 provides that: 

"It shall be unlawful for any such common carrier to haul or permit to be 
hauled or used on Its Une àny car used lu moving Interstate trafflc not equlpped 
wlth couplera coupllng a^tomatlcally by impact, and whlch eau be uncoupled 
without the necessity of men golng between the ends of the cars." 

Section 4 provides that: 

"It shall be unlawful for any rallroad company to use any car In Interstate 
commerce that is not provlded wlth secure grab-lrons or handhold» In the 
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enda and sldes of eacb for greater securlty to men In coupllng and uncoupUng 
cars." 

Section fi forbids the use of cars in înterstate trafBc which are not 
provided with a standard drawbar. 

Section 6 provides that any common carrier who shall violate any 
of the provisions of the act "shall be liable to a penalty of $100 for 
each and every violation, to be recovered in a suit or suits to be 
brought" in the District Courts of the United States having jurisdic- 
tion in the locality where the violation shall hâve been comroitted. 

Under thèse provisions thèse suits were brought by pétition as in 
a civil action at law, and in 27 separate paragraphs the plaintiff bas 
charged the défendant with that many separate violations of the stat- 
ute. One of thèse was under section 1, 18 under section 2, 7 under 
section 4, and 1 under section 5. The défendant, by pleading, raised 
the issue as to whether it was guilty of any one of the alleged viola- 
tions of law, and by stipulation the cases were heard by the court with- 
out a jury. The testimony developed no very difficult questions of 
fact, but the questions of law involved> and which were argued at 
length, are not only of great importance, but are difficult and perplex- 
ing, in the absence of authoritative rulings by the higher courts. 

That the enforcement of the safety appliance act is demanded, alike 
because it is a law of the United States and because it was intended 
to serve an extremely important purpose, goes without saying. The 
laws of the United States are made to be enforced; but this implies 
and requires that the courts, when appealed to for that purpose, shall 
with rigid impartiality and the utmost care endeavor to ascertain what 
the law is which is to be enforced. If the courts fail in this, they may 
on the one hand enforce what Congress did not intend to be law, or 
on the other permit persons to escape who ought to be punished. Thèse 
cases hâve strenuously exacted this character of labor, although a 
casual reading of the clauses of the act above cited might not suggest it. 

And, first, we must deiînitely détermine whether thè act créâtes 
"criminal offenses," for, until we do this, we cannot say what rules of 
construction must govern, nor whether certain rules of évidence should 
be applied, namely, rules in civil or rules in criminal cases. The fourth 
clause of the act authorizes "suits" to be brought for the recovery of 
the penalties, and from this fact it seems in some jurisdictions to hâve 
been inferred that the liability imposed was in the nature of a mère in- 
debtedness, and consequently that the rule as to prépondérance of évi- 
dence should be applied. The language used in sections 1, 2, and 4 
is alike that certain acts shall be "unlawful." Before the passage of 
the law such acts were not unlawful, and the statute for the first time 
made them so. For doing those unlawful acts a penalty is prescribed 
as a punishment. In the very important case of lîuntington v. Attrill, 
146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1133, the Suprême Court 
had before it the question of whether a certain statute of New York 
was a pénal statute, within the meaning of that phrase in the rule that 
one State will not ènforce the pénal or criminal laws of another. Hunt- 
ington had obtained a judgment in New York upon which he brought 
a suit in Maryland. The Maryland court had refused to enforce the 
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judgment, or to give it the full faith and crédit required by the Con- 
stitution of the United States, because in its opinion the judgment was 
based upon a pénal statute of New York, and in such cases it is clearly 
established that the constitutionâl provision referred to does not apply. 
The opinion of the Suprême Court, delivered by Mr. Justice Gray, was 
elaborate, and clearly stated the criteria upon which the question was 
determinable. We need not hère do more than extract such parts of 
the opinion as are décisive of the question we are trying to solve. At 
page 667 of 146 U. S., at page 227 of 13 Sup. Ct. (36 L. Ed. 1123), 
it is said: 

"Pénal laws, strlctly and properly, are those Imposing punlshment for an 
offense committed against the state, and whlch, by the ESngUsh and American 
Constitutions, the executive of the state has the power to pardon. Statntes 
glving a prlvate action against the wrongdoer are sometimes spoken of as pénal 
In their nature, but In such cases It has been polnted out that nelther the Ha- 
billa Imposed nor the remedy glven Is strlctly pénal." 

At page 668 of 146 U. S., at page 228, of 13 Sup. Ct. (36 L. Ed. 
1123), the opinion continues as foUows : 

"The test whether a law Is pénal, In the strict and prlmary sensé, Is whether 
the wrong sought to be redressed Is a wrong to the public, or a wrong to the 
Indlvidual, aecordlng to the famlllar classification of Blackstone : 'Wrongs are 
divisible Into two sorts or specles: Prlvate wrongs and public wrongs. The 
former are an Infrlngement or privation of the prlvate or civil rlghts belonglng 
to Indlvlduals, considered as Indivlduals, and are thereupon frequently tenn- 
ed "civil Injuries." The latter are a breach and violation of public rlghts and 
duties, which affect the whole commimity, considered as a communlty, and 
are dlstlngulshed by the harsher appellation of "crimes and mlsdemeanors." ' 
8 Bl. Corn. 2." 

While we only quote thèse short parts of it, the entire opinion is most 
instructive. See, also, Lees v. U. S., 150 U. S. 480, 14 Sup. Ct. 163, 
37 L. Ed. 1150. 

The safety appliance act makes certain things "unlawful." It im- 
poses penalties. Those penalties go to the United States, and not to 
individual persons, and indtibitably the Chief Executive might grant 
pardons to those who violate its provisions. 

Under thèse tests the conclusion is reached that the safety appliance 
act is a criminal law, and that ail violations of its provisions are, in the 
broad sensé, crimes or mlsdemeanors. Nor can this resuit be changed 
by the fact that under section 8 in certain contingencies an employé's 
suit for damages shall not be defeated by the doctrine of "assumed 
risks." As pointed out in the opinion in the Huntington Case, a stat- 
ute may embrace provisions which relate to civil rights, as well as pro- 
visions which relate to public offenses, but that does not change the es- 
sential nature of either class of provisions. 

Nor does it affect the resuit hère that section 4 of the act provides 
that the penalties it prescribes shall be recovered by "suit." While in 
case of capital or other infamous crimes it is otherwise under the fifth 
amendment to the Constitution, yet in misdemeanor cases indictments 
are not always necessary, and, as stated by Bouvier in his Law Dic- 
tionary, èven an indictment is a "suit." Whatever form the pleading 
in the "suit" may take, either that of indictment, information, or péti- 
tion, the character of the safety appliance act remains the same, viz., it 
is a criminal statute creating public offenses, and when one is accused of 
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violating its provisions his trial must be governed by the gênerai rules 
which govem in other like cases. Having ascertained the character oi 
the ehactment, we are to inquire as to the rules which must govern its 
interprétation. And this inquiry is relieved of ail doubt in cases where 
the législative intent is "obvions," by the opinion of the Suprême Court 
in Johnson v. Southern Pacific Co., 196 U. S. 17, 18, 25 Sup. Ct. 161, 
162, 49 L. Ed. 363, wherein the court, through Mr. Chief Justice Ful- 
1er, said: 

"Moreover It Is settled that, though pénal lawa are to be construed strlctly, 
yet the Intention of the Législature must govem In the construction of pénal 
as well as other statutes ; and they are not to be construed se strlctly as to de- 
feat the obvlous Intention of the Législature. United States t. Lâcher, 134 U. 
S. 624, 10 Sup. Ct 625, 33 L. Ed. 1080." 

If in any essential respect, however, tiie législative intent is not fairly 
to be called "obvions," then we may assume that we are to be governed 
by other rules in interpreting it. Where the provisions of a statute 
cannot fairly be called "obvious," and where, therefore, construction 
must be resorted to to ascertain the législative intent, the foUowing 
rules may be invoked, viz. : 

"Ail laws Bhould recelve a sensible construction. General tenus should be 
80 llmlted In thelr application as not to lead to injustice, oppression, or an ab- 
surd conséquence. It wlll also, therefore, be presumed that the Législature in- 
tended exceptions to Its language, Which would avold, results of that char- 
acter." United States v. Kirby, 7 Wall. 486, 48T, 19 L. Ed. 278. 

In Carlisle v. United States, 16 Wall. 163, 21 L. Ed. 426, the rule is 
thus stated: 

"Ail gênerai terms In statutes should be llmlted In thelr application, so as 
not to' leàd to Injustice or oppression, • • * if that be possible. It wlll 
be presumed that the exceptions were Intended which avoid results of that 
character." 

Blackstone has pointed out that statutes which forbade the laying of 
hands on a priest and punished ail who drew blood in the streets should 
not be literally construed, lest the friend of the priest on the one hand, 
or the surgeon on the other, might be hanged. 

Bishop, in his work on Statutory Crimes (section 82), says that: 

"The Interprétation should lean strongly to avold absurd conséquences, In- 
justice, and even great Inconveulence; for the législative meaning is to be car- 
ried out, and It cannot be sux>posed to be any of thèse." 

In many civil suits the Suprême Court has restricted the literal 
meaning of language used in statutes, where it was supposed that Con- 
gress did not intend that a case should be included thèrein. See United 
States V. Bell Téléphone Co., 159 U. S. 650, 16 Sup. Ct. 69, 40 L. Ed. 
255. And this court, in construing certain provisions of the act of June 
29, 1906 (34 Stat. 684, c. 3591 [U. S. Comp. St. Supp. 1907, p. 892]), 
commonly called the "Rate Bill," invoked and applied thèse principles 
in Mottley v. L. & N. R. R. Co., 150 Fed. 406. If they should be ap- 
plied in civil causes, for still greater reasons should criminal statutes 
be construed sensibly, and so as to avoid injustice and oppression ini 
cases where it may be fairly presumed that such results were not con- 
templated by Congress in its use of gênerai language. 
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Assuming that we hâve correctly ascertained the character of the 
safety appliance act so far as it is applicable to the cases before us, as 
well as the rules by which we are to construe it in its application to 
them, it follows that in the hearing and disposition of them we are to 
recognize certain elementary rules of criminal jurisprudence, among 
the most essential of which are, first, that the défendant is presumed to 
be innocent ; second, that he cannot be f ound guilty until the évidence 
removes ail reasonable doubt of his guilt (see The Burdett, 9 Pet. 690, 
9 L. Ed. 273, and Chaffee v. United States, 18 Wall. 545, 21 L. Ed. 
908) ; third, that the burden of proof rests upon the United States to 
show beyond a reasonable doubt the existence of every élément neces- 
sary to constitute the offense (see Clyatt v. United States, 197 U. S. 
207, 35 Sup. Ct. 429, 49 L. Ed. 726 ; Kirby v. United States, 174 U. 
S. 55, 19 Sup. Ct. 574, 43 L. Ed. 890) ; and, fourth, that this burden 
continues throughout the case and never shifts to the défendant (Ag- 
new V. United States, 165 U. S. 50, 17 Sup. Ct. 235, 41 L. Ed. 624) , It 
cannot be presumed that, even if Congress had power to nuUify any of 
those fundamental rules, it intended to do so by enacting the law in 
question. 

Now, one of the necessary results of the presumption of innocence is 
that you cannot présume the existence of one factor or élément of a 
public offense from the proved existence of another, unless the one to 
be presumed logically and necessarily infers the existence of the other, 
such, for example, as intent, which may, even in a criminal case, be 
presumed from satisfactory évidence of the voluntary doing of certain 
acts which unmistakably indicate the quo animo. Said the Suprême 
Court in Clyatt v. United States, 197 U. S., at page 222, 25 Sup. Ct, 
at page 433 (49 L. Ed. 726) : 

"No matter how severe may be the condemnatlon -which Is due to the con- 
duet of a party chargea wlth a criminal oflfense, It Is the Imperatlve duty of 
a court to see that ail the éléments of hls crime are proved, or at least that 
testlmony Is offered which justifies a jury In flndlng those éléments. Only 
In the exact administration of the law wlll Justice In the long run be done and 
the confidence of the public In such administration be malntalned." 

In the cases before us the testimony showed that the cars had cer- 
tainly at one time been equipped in the manner required by law, and 
we cannot présume that any part of the required equipment was im- 
perfect when the respective cars had, some time previously to the dis- 
covery of the defects, been started on their Interstate journeys, inas- 
much as, with one or two exceptions, there was no évidence whatever 
to the efïect that the safety appliances were in any wise defective when 
that previous starting had taken place. The presumption of innocence 
will leave no room for the inference that the cars were not properly 
equipped when that journey waîs begun, especially as no intelligent per- 
son can shut his eyes to the fact that tiie rapid motion, rough jostling 
and jolting of the trains, and their immense weight may at some time 
resuit in injury to such equipment, There cannot be much nicety in the 
movements of freight trains. 

The only offenses imputed to the défendant in thèse cases is the use 
of the varions cars at the times specified in the pleadings and covered 
by the évidence. Except thèse, no other offenses are charged or at- 
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tempted to be proved. The testimony on behalf of the government 
shows that nearly every one of the cars had started from the initial 
point of their respective journeys at least one day, and usually longer, 
before the inspectors of the United States discovered the defects at 
some intermediate station. The testimony was very brief, and was di- 
rected altogether to what the inspectors then saw. No information 
was given which might enable the court to détermine how long the 
defect had existed. Obviously, under thèse circumstances, we could 
not conclude that any defects existed when the car started several days 
before. We must, on the contrary, présume that the defects were in 
some way caused during the long previous joumey from the initial 
point to the point of discovery, and therefore, presuming that no viola- 
tion of the.act occurred until after the cars had left the original start- 
ing points, and having ascertained from the clear and explicit évidence 
offered by the United States that defects were found during the subsé- 
quent joumey, we come to the point where our greatest difficulty begins. 

We should not lightly suppose that Congress intended, in case a 
properly equipped car started on its Interstate joumey with ail the 
required safety appliances in perfect condition, but some part of which 
afterwards, in its rough and rapid jburney, in some unknown way and 
at some time when the fact was practically, if not actually, undiscov- 
erable, was broken or otherwise made defective, that the running of 
that car for the least distance under those circumstances should be 
held to be a criminal offense. Yet such is the contention for the Unit- 
ed States, and it is true that the act, literally construed, would lead 
to that resuit and would embrace just such a case. To make crimes 
out of such inévitable, unavoidable, and unintentional acts, of the hap- 
pening of which the carrier would usually -be unconscious, would ob- 
viously be unjust and oppressive, and in a certain sensé absurd for 
that reason. It would be shocking to any well-regulated moral sensé 
to uphold the contention if only an individual citizen were involved, 
and as we know of no rule that differentiates one sort of person from 
another in the application of the rules of criminal law, we cannot will- 
ingly hold that such was the intention of Congress, even though the 
language used might literally indicate it. We are not, however, per- 
mitted to départ from the words of the act of Congress, or to read ex- 
ceptions into it, unless upon established principles of interprétation 
which would authorize it. Some departure from a literal construction 
may be admissible in this instance; but, if so, we must not only find 
the principles upon which that course may be justified, but aiso the 
points where we may begin and where we must end ; and this, we think, 
has been donc in the authorities we hâve cited. 

It was insisted on behalf of the govemment that the statute should be 
construed with the utmost strictness, and so literally as to make it a crim- 
inal offense under the statute if the car was used or operated for one mo- 
ment, even at night, after the breakage of any part of the required equip- 
ment, even though such breakage occurred while the train was in rapid 
motion between stations, when it was impossible for anybody connected 
with its opérations to ascertain the f acts. In short, the contention was 
that the act should be construed in the strictest and most literal manner, 
without regard to any other considérations whatever. If this con- 
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tention be sound, nothing could be simpler, and the government was 
accordingly content to prove, as it did by two of its inspectors, that 
they passed alongside of the defendant's trains while at intermediate 
stations upon the several occasions involved and discovered the defects 
alleged in the respective paragraphs of the pétition, and saw the cars 
proceed on their journey in that condition. It was also shown that 
this was donc without in any wise informing any of the employés of 
the défendant of the defects. This was the course pursued in one in- 
stance at Fulton, Ky., where at least seven separate couplings had 
been ascertained to be out of repair in one train, although the defects 
may hâve endangered the lives of the crew in charge of that train dur- 
ing the trip to its destination, and although several of thèse defects 
could hâve been very easily repaired at that point if their existence 
had been disclosed. If the inspectors had pointed out the defects, and 
if those defects had not been repaired before the cars were moved 
(if under the circumstances that were reasonably possible), the offense 
would certainly bave been complète. And if the repairs had then 
been made the object of the law would bave been accomplished, and 
the protection of the train hands would bave been cared for so far 
as the safety appliances were concerned. The inspectors, however, 
seem to bave thought it to be their duty to permit defectively equipped 
cars to move without giving any information that would hâve enabled 
the défendant to remove the dangers to the crew by supplying or re- 
pairing the defects. 

On the other hand, it was insisted that the statute should be so con- 
strued as not to visit criminal conséquences upon a défendant in cases 
where it had started its cars with the proper cquipment, but which, 
during the journey, had become déficient from unavoidable occurrences 
and under circumstances where the discovery of needed repairs was 
in most instances impossible. It was urged that the construction con- 
tended for by the government would lead to gross injustice and op- 
pression and to the absurd conséquences of punishing one for a wholly 
involuntary act, the doing of which could not be discovered until a 

freater or less time had elapsed after the offense had been completed. 
'he défendant accordingly, while complaining of the impossibility of 
being able to show the exact facts at ail times in référence to the in- 
numerable couplings and handholds on the vast number of cars hauled, 
offered évidence tending to show that it had inspected ail its cars; 
that it had not discovered the defects alleged, unless in one or two in- 
stances, in which the cars had to be moved short distances in order to 
reach a point where repairing was possible. And thus we are brought 
to the question whether, if safety appliances, which are in good condi- 
tion when the journey of a car on which interstate traffic is being 
carried begins, afterwards, without the knowledge of the carrier, get 
broken or otherwise out of repair, it is sufficient proof of the violation 
of the law to show that fact simply, without also showing that the 
défendant had learned of the defect or had had reasonable opportunity 
to do so. Manifestly the act does not contain any words implying that 
the use of the car without the required safety appliance equipment 
shall be with intent to violate the statute, or be knowingly and will- 
fuUy done; nor, indeed, does the language make any exceptions where 
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an unavoidable accident impairs or destroys the operative powers of 
ariy df tfiese appliances while the train in which the car is placed is 
moving on ita joumey. Speaking generally, the rule is that in such 
cases we cannot by construction take from nor add to the language 
used by Congress, but what we are to ascertain in thèse cases is, not 
what gênerai rules require, but whether there are any exceptions to 
those gênerai rules, and, if any, what they are. The authorities we 
hâve cited seem clearly to show that, if a strict and literal construc- 
tion would lead to manifest injustice and oppression, then the lan- 
guage used should be so construed as to avoid those results. The dé- 
fendant is a common carrier, engaged in the performance of important 
duties to the public, involving great and various obligations, to which 
it is strictly held. For the most part the several things alleged against 
it in thèse cases were the resuit of what had occurred while its trains 
were in motion between stations oii its railroad. Those occurrences 
were practicàlly inévitable in the ordinary opération of its trains. It 
was impossible to avoid them, or to know of them untîl long after- 
wards; and, however it may strike others, in the opinion of this court 
it would obviously be unjust and oppressive to so construe the safety 
appliance act as to make such occurrences criminal offenses under its 
provisions, unless the défendant had reasonable opportunity to learn of 
them before it afterwards used its car in hauling interstate traffic. For 
this reason the court readily yields to those rules of construction fixed 
by the Suprême Court in the cases cited, and by which it can properly 
construe the act upon canons of interprétation which justify and de- 
mand the limitation of its gênerai language within the bounds we shall 
indicate. 

In support of their respective contentions several opinions were cited 
upon thè one side or the other. Such, for example : United States v. 
Southern Railway Co. (D. C.) 135 Fed. 133; Same v. P., C, C. & St. 
L. Ry. (D. C.) 143 Fed. 360; Same v. N. P. Terminal Co. (D. C.) 
144 Fed. 861 ; Same v. Indiana Harbor R. R. Co. (D. C.) 157 Fed. 565 ; 
Same v. C, B. & Q. R. Co. (D. C.) 156 Fed. 180; Same v. Great 
Northern Ry. Co. (D. C.) 150 Fed. 339; Same v. Southern Pacific 
Co. (D. C.) 154 Fed. 897 ; Same v. A., T. & S. F. Ry. (D. C.) 150 Fed. 
443 ; Same v. St. L., I. M. & S. R. R. Co. (D. C.) 154 Fed. 516 ; Voel- 
ker V. C, M. & St. P. Ry. Co. (C. C.) 116 Fed. 867, and the same case 
in the Circuit Court of Appeals.^ One of thèse cases, it will be noted, 
was an action for damages by an individual, and the others were for 
the enforcement of the criminal provisions of the statute. While we 
hâve been instructed by those cases, we hâve preferred to look at the 
questions now in litigation from a point of view somewhat différent, 
and, without going into much élaboration, will state the conclusions 
reached. 

It probably in this connection should not be forgotten that the safety 
appliance act was intended to promote the safety of the very men who 
are in charge of the train — men whose duty and interest require them 
to discover any breakage or defect that might occur ; and, if they 
could not do so, it seems to the court that the literal construction con- 
tended for upon the part of the United States would not be a sensible 
construction, but would work out, probably in most instances, the pal- 

1 129 Fed. 522, 65 O. C. A. 228, 70 L. R. A. 264. 
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pably unjust and oppressive resuit of inflicting a punishment for an 
unavoidable act of which the oflfender was at the time of its commis- 
sion necessarily unconsdous and without any sort of intention of doing 
a wrong. As Congress must be presumed not to hâve intended such a 
resuit, we should hold that it did not intend to punish the unavoidable 
and unconsdous doing even of an otherwise unlawful act. This view is 
emphasized by the obvious facts that trains, especially on single-track 
railroads, could not, without great danger to the traveling public, stop 
between stations to readjust or put on, for example, a new handhold, 
or a new pin or devis, on some car in a freight train, even if the de- 
fect were discovered; that in respect to automatic couplers no very 
great danger to train hands could arise until a point is reached where 
coupling or uncoupling would be necessary; and that the carrier's 
duty to the gênerai public should not altogether be forgotten. 

We cannot resist the conviction that the most urgent insistance upon 
a literal construction of the statute would balk in a case where a train 
running at speed between stations in some way broke some part of 
the safety appliance equipment. The literal interprétation contended 
for by the counsel for the United States demands, and counsel insists 
upon, the conclusion that, if the train proceeds at ail for any distance 
(even the shortest) after the break occurs, the offense is complète, and 
that it is not for the courts to say that an offense has not been com- 
mitted, but that it is for the executive officers to décide whether the 
govemment will overlook the offense or prosecute it. The courts, how- 
ever, if appealed to, could hardly yield to a view which would exclude 
them from the function and the duty of passing upon the proper mean- 
ing qf the act, and determining for themselves whether a person ac- 
cused was guilty of a public offense ; and in the exercise of that duty 
they can scarcely fail to say that common sensé demands some relaxa- 
tion from a literal construction in the case supposed. If we relax from 
it at ail, we logically surrender it altogether, and thenceforward our 
labors must be directed to finding the exact point where we may begin 
and where we may end in order to reach a sensible and just conclusion 
as to what should be done in such cases. That some relaxation from 
the literal construction contended for is unavoidable, is clear, and we 
think we may best interpret the intention of Congress by holding that 
the carrier should be made liable when it is shown that a safety ap- 
pliance equipment has become déficient and inoperative after the inter- 
state journey of the car had begun, if it does not supply the deficiency 
at the first opportunity after it is actually discovered, or after its dis- 
covery could hâve been made by the use of the utmost care that a 
highly prudent man would use under the circumstances of the case, 
The détermination of the question of that degree of care would, of 
course, in some instances, dépend upon complex conditions ; but the 
necessity for its détermination would seem to be unavoidable, unless 
we are to hâve a too literal or a too loose construction of the act in ap- 
plying it to practical affairs in which the great questions of human 
safety and necessary business are alike involved. This view seems to 
the court, to approximate as nearly as possible the presumed purpose 
of Congress to punish intentional or avoidable acts, and not those which 
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were unknown and absolutely unavoidable when they occurred. To 
impute to Congress an întent to do the latter would seem to be inad- 
missible, though we should probably punish in every instance where any 
deficiency in safety appliances existed when the car was started on its 
interstate joumey. At that point knowledge of the defect could in 
most, if not ail, cases be discovered. But, if the operative functions of 
such appliances become defective during that joumey, then punish- 
ment as for a criminal offense should only be visited upon the carrier 
in cases where he, by the use of the utmost degree of diligence which 
would be used by a highly prudent person under the circumstances, 
could hâve discovered and repaired the defect A less stringent rule 
should not, we think, be tolerated. 

Assuming, as we must from the évidence and légal presumptions, 
that each of the offenses alleged in thèse cases was committed, if at 
ail, while the car was upon an interstate joumey, and not before such 
journey began, we think the government, in order to be entitled to 
recover the prescribed penalty for the offense, must by the évidence 
show to the exclusion of a reasonable doubt the following f acts : First, 
that the car was used in hauling interstate traffic; second, that when 
so used the car was either not equipped or provided with the required 
safety appliances at ail, or else that some part of those appliances had 
become inoperative ; and, third, if, as must be presumed was the case 
with most of the cars now involved, those appliances were ail in good 
order and condition when the car was originally started on its inter- 
state journey, and afterwards became defective during the transit, then, 
in order to convict, the évidence must show to the exclusion of a rea- 
sonable doubt that the alleged defects had respectively been either in 
fact discovered by the carrier or else that they could hâve beeir dis- 
covered and corrected by it by the exercise of the utmost degree of care 
and diligence which could be expected at the hands of a highly prudent 
man under similar circumstances. 

Having regafd to the foregoing propositions and to the rules herein 
propounded, and which are believed to be correct, but without going 
into détails, we are content to find that the évidence does not remove 
doubts, which we regard as reasonable, of the guilt of the défendant as 
charged in paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 13, 19, 20, 21, and 
22 in case No. 5, and as charged in paragraphs 1 and 3 in case No. 9, 
and as to each of the charges covered by those paragraphs the défend- 
ant is found not guilty, and each and every of those paragraphs will 
be dismissed ; but we do consider the évidence sufficient to remove ail 
reasonable doubt of the guilt of the défendant as charged in paragraphs 
9, 13, 14, 15, 16, 17, 18, 23, and 24 in case No. 5, and as charged in 
paragraph 2 in case No. 9. 

It may be proper to add that the car used as charged in the para- 
graph 13 of the pétition in case No. 5 was duly equipped with the safety 
appliance alleged to hâve been defective. The equipment was ail 
there, only the chain had not been connected when the coupling was 
made. While we hâve also upon other sufficient grounds found the 
défendant not guilty under this paragraph, it may hs well to note that 
the statute only makes it unlawful to use a car which is not equipped 
with the required couplers, and it cannot be held — certainly not upon 
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any strict construction of this pénal act — ^to make it unlawful for a car« 
rier's employés to fail properly to adjust the appïiance with which the 
car has been and at the time is properly equipped. The act requires 
equipment, and, although there is no express language to that eflfect, 
the act must be construed to mean equipment which, if there, is capa- 
ble of being operated; but no penalty is imposed, if, being there, it is 
not in fact efficiently operated by those in charge of the train. Equip- 
ment only is the required thing, and not the proper manipulation of 
that equipment by the employés. In order to fairly construe the stat- 
ute, we must aid its express terms with the added idea that the car 
shall not only be equipped, but that equipment shall be kept in good 
order and repair. We think this addition is as fair and proper as, but 
no more so than, is the reading into the act of exceptions upon the 
grounds which we hâve elaborated. In no event, however, can we 
construe into it a penalty for what is neither forbidden nor made un- 
lawful. 

Furthermore, we may remark that in passing upon the charges mad* 
in paragraphs 21 and 23 we hâve treated the proof as not being suflEi- 
cient to show that an empty car was used or intended to be used in 
moving Interstate traffic. There was a failure of proof upon that élé- 
ment of the offense charged. The engine, however, which puUed that 
empty car, and also other cars, was sufficiently shown to hâve been 
so used. The case of an empty car, as to which there is no proof as to 
the purpose of its being hauled, must be différent from that of an en- 
gine which hauls a train, some of the cars in which are carrying mer- 
chandise from one state to another. 

Judgment will be entered for a penalty of $100 upon each of the para- 
graphs in the pleadings where the défendant has been found guilty. 
This will amount in the aggregate to $1,000 in the two cases, and judg- 
ments will be entered accordingly. The costs of both actions will also 
be adjudged against the défendant. 



UNITED STATES v. LOUISVILLE & N. R. CO. 
(District Court, W. D. ICentucky. November 1, 1907.) 

Rausoads— Satett Applianck Aot— Use or Dkfective Cab. 

A car owned by défendant railroad company came Into its yards loaded 
with Interstate trafiSc, with one of the handholds missing. It was moved 
by défendant to other yards, and then for delivery to a Connecting carrier, 
Btill in the same condition. Défendant had (acilitles for repairing the 
car at its yards, and during the time made two inspections of It, but dld 
not discover the defect. Held, that it failed to exercise the measure of 
care required by Safety Appllance Act March 2, 1893, c 196, 27 Stat 531 
[U. S. Comp, St. 1901, p. 3174], and was subject to the penalty prescrlbed 
for its violation. 

[Ed. Note. — Duty of railroad companles to fumisli safe appliancea, see 
note to Felton v. Bullard, 87 O. G. A. 8.] 

On Trial to the Court Without a Jury. 
150 F.— 13 
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George Du Relie, Dist. Atty., and Luther M. Walter, for the United 
States. -;'■/' ;-^ 
Benjamin D. Warfield and Helm & Helm, for défendant. 

EVANS, District Judge, Thfe penalty of $100 sought to be recov- 
eréd in thisi suit is for the alleged using by the défendant in the move- 
ment of intëfstate traffic on May 29, 1907, of Louisville & Nashville 
car No. 31,'!'93> when the grab iron or handhold on the right-hand 
side of the "B" end of the car was missing. Issues having been formed 
by the pleadîngs, the parties agreed in writing to submit the case to 
the court Without a jury. They aiso filed a stipulation as to the facts, 
and no otber testimôny was heard at the trial. From that stipulation 
the court fihds that the défendant is a common carrier by railroad of 
ihterstate traffic ; that while the car referred to was loaded with coke, 
and en route from Virginia to its destination in Illinois, it came to de- 
fendant's yards at East Louisville on May 29, 1907, and at that time 
and place the handhold on the right-hand side of the "B" end of the 
car Was missing; that a grab iron had theretofore been on at that 
placé, ànd that the lag screw holes were then apparent; that while 
said car was in that condition on that day défendant hauled it from 
East LbuiSville to its yards at Floyd street for delivery to the Louis- 
A^lle & Jefférsonville Bridge Company, to be delivered to the Big 
Four Railroad, and that the défendant helped the bridge company 
haul the car through the Chesapeake & Ohio yards for that purpose; 
that the gbvemment inspectors examined the car at East Louisville, 
and found the grab iron then gone, and later at another inspection at 
Floyd Street found that the defect still existed; that the défendant 
has repair shops at South Louisville and a repair track at its Floyd 
street yards; and that défendant made two inspections of the car at 
night— one àt South Louisville and another at East Louisville, and at 
neither discovered any defect. 

We are left to conjecture as to precisely where the shipment origi- 
nated and as to the route by which it reached South Louisville; but, 
if it did not come over defendant's road from the région of Cumber- 
land Gap, nevertheless it was evidently for a considérable time in de- 
fendant's various yards in Louisville, where its inspections, made at 
night, were evidently not thorough. The car belonged to the défend- 
ant. The defect wa^ one which could easily and with little time bave 
been repairedon the track. The utmost diligence does not seem to 
hâve been used to discover and rtpair the defect in this car. Grab 
irons are much needed in yards where switching is donc. Ail of thèse 
rpatters bèing considéré^, and Jhaving in mind the principles this day 
announcèd in an, opinion delivered in the case of United States v. Illi- 
nois Central Railroad Co., 156 Ped 182, we think every élément of the 
offense charged has beeh proved beyond a reasonàble doubt, and de- 
fendant is found guilty as charged. 

j'udgrfierit wîll Se éaikttd for the penalty of $100 and the costs of 
this suit 
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UNITÏÎD STATES t. LOUISVHfWBJ & N. B. CO. 

(District Court, W. D. Kentucky. Noyember 1, 190T.) 

Eailboads— Safett Appliahce Aot— Use of Defective CSab. 

A car of défendant railroad company was found In Its yard» In louls- 
TlUe loaded wlth pig Iron whlch had been shlpped from another atate, and 
wlth the chaln formlng a part of the coupler on one end broken, render- 
Ing the devlce Inoperatlve. The defect was dlscovered by défendant, but 
could not be repaired where the car was without blocklng the entlre 
business of the yards, and the place of business of the consignée of the 
Iron was only four' blocks distant and nearer thàn the repalr track, and 
défendant therefore took the car to the consignée, where It was unloaded, 
and from there to the repalr track, where it was repaired. It dld not 
appear what company liad brought the car to the yards. Held, that de- 
fendant took the most practiçable course after dlscôverlng the defect, 
and was not guilty of a ylolatlon of Safety AppUancé Act March 2, 1893, 
C 196, 27 Stat 531 [U. S. Comp. St. 1901, p. 3174]. 

[Ed. Note. — Duty of railroad companles to fumish safe appliances, SM 
note to Felton t. Bullard, 87 a 0* A. 8.] 

On Trial to the Court Without a Jury. 

George Du Relie, and Luther M. Walter, for the United States. 
Benjamin D. Warfield and Helm & Helm, for défendant. 

EVANS, District Judge. The government seeks in this suit to re- 
cover the penalty of $100 for an alleged violation of the safety ap- 
pliance act in using Chesapeake & Ohio car No. 26,285 in the move- 
ment of Interstate traffic on or about March 26, 1907, when the coup- 
ling and uncoupling apparatus on the "B" end of the car was out of 
repair and inoperative, in this: That the chain Connecting the lock 
pin or lock block of the coupling lever was broken on that end of the 
car, thus making it necessary for a man to go between cars in order to 
couple or uncouple them. The parties by stipulation waived a jury, 
and the case was heard by the court. It appears from the testimony 
that at or about 7:55 a. m., on March 26, 1907, the government in- 
spectors examined the car on one of defendant's tracks in its Water 
Street yards, and found that the alleged defects existed. There was 
nothing, however, to show how the car came to defendant's yards from 
the other side of the Ohio river, though it contained pig iron from 
Ironton, O., consigned to the Ewald Iron Company, whose business 
is conducted near by the place where the inspection was made. When 
the defect came to defendant's knowledge, as it did that raorning, the 
problem presented itself as to whether the défendant would blocl< its 
entire business at that very important point of connection with other 
railroads by endeavoring to make the repairs on a busy track, or re- 
move the car either to its repair track in that vicinity, or take it first 
to the consignée and unload it. The consignée was the most acces- 
sible, being only four city blocks distant, and about 10 :30 a. m. of the 
same day the car was taken to Ewâld's place near by and unloaded, 
and then taken to a repairing point whère the defect was remedied. 

Knowing something of the localities rrientioned and of the great busi- 
ness done there, the court crédits the évidence on that point, and is of 
opinion that the course pursued was the most sensible aaid pràctical 
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one;^ and, having regard to the principles this day announced in an 
opinion delivered in tiie case of United States v. Illinois Central Rail- 
road Co,, 166 Fed. 182, the court thinks that the testimony fails to 
show beyond a reasonable doubt the existence of every élément neces- 
sary to constitute the offense allegéd in the pétition, within the true 
intent and meaning of the act of Congress, and will, therefore, find and 
adjudge that the défendant is not guilty as charged in the pétition. 
And ariy other resuit would be obviously unjust and oppressive, and 
not warranted, we think, by any sensible construction of the statute. 
The only use of the car by tiie défendant was to get it as speedily as 
possible off the busy track and to a place where the defects in the 
coupling could be supphed. Unioading it at Ewald's was an incident 
in the accomplishment 6f this object. No course.could well hâve been 
more reasonable under the circùnlstances, than the one pursued, and 
there was no testimony offered by the government tending to show 
that such defects could practically hâve been remedied away from 
repairing points. It was not the case of a handhold merely, as to 
which the ease of putting one on is obvious. 



GOBPFBÎRT T. COMPAGNIE GENERALH TRANSATLANTIQUE». 

(Circalt Court, B. D. Pennsylranla. October 11, 1907.) 

No. 82. 

1, CSO^OEATIONS— FOBEIGK OOBPOBATIONB— DOINO BUSINIiSS IN STATE. 

Défendant was a corporation of France, having Its principal place of 
business in Paris, and operatlng a Une of passenger steamers between 
Havre and New York. It malntalned a gênerai agency In New York, wlth 
a résident agent, wbo represented It In the United States and Canada. 
■ It had numerous ticket agents throughout the United States, who sold Its 
tickets, among others a company In Phlladelphla. Such company maln- 
talned oflSces In the principal citles of the United States and Ejurope, and 
arrangea tours and sold tickets over the principal rallway and steamshlp 
Unes of the world. It sold tickets over defendant's Une, among others, 
at its Phlladelphla office, recelvlng a conmiissiOD therefor, and also $600 
per year on account of Its office rent. It palnted defendant's name on its 
office door, as also the names of other steamshlp and rallway Unes. Ex- 
cept for the sale of such tickets, no business was done on hehalf of de- 
fendant In the Eastem district of Pennsylvanla. Eeld, that It was not 
dolng business i& the district in such sensé that a fédéral court there ob- 
talned Jurlsdlctlon over It by service on the local agent 

[Ed. Note.-^For cases In point, see Cent DIg. vol. 12, Corporations, §| 
2520-2527. 

Service of process on forelgn corporations, see notes to Eldred v. Ameri- 
can Palace Car Co., 45 CL C A. S ; Cella Commission Oo. t. Bohllnger, 78 
O. C. A. 473.] 

2. OOtTBTS— JUBISDIOTION OF FeDBBAI, COTTBTS— RECOBD IV CAUSE REMOVED. 

Every fact that is essentlal to brlng a cause within the iimited jurisdic- 
tion of a Circuit Court of the United States must appear afflrmatlvely up- 
on the record ; and if, therefore, a record that bas been removed into suâi 
court from a state court would be fat:ally defectlve If the suit had beea 
orlglnally brought in the fédéral tribunal, it is none the less defectlve be- 
cause it was orlglnally brought in a state court 

[Ed. Note. — For cases in point, see Cent DIg. vol. 13, Courts, i 817.] 
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On Rule to Set Aside Service of Sununons. 

Sandberg & Heymann, for plaintiflf. 

B. Franklin Pepper, W. B. Bodine, Jr., and George Wharton Pep- 
per, for défendant. 

J, B. McPHERSON, District Judge. This suit was originally 
brought in the court of common pleas of Philadelphia county, and in 
due season was removed to the Circuit Court. The writ of sununons 
was served by the sheriff of the county, and it is his service that I am 
now asked to set aside. The retum is as foUows : 

"Served the Compagnie Générale Transatlantique, a forelgn corporation, by 
servlng Raymond, Whltcomb & Company, Inc., agent» of the sald Compagnie 
Générale Transatlantique, a forelgn corporation, by handlng 7—27—1906 a 
true and attested copy of the wlthln wrlt to Charles S. Knowlton, personally, 
the vice président of Raymond, Whltcomb & Co., Inc., agents." 

The ground of the defendant's attack upon the service of the writ is 
thus set forth in the pétition for the rule: 

"Tour petltloner Is a corporation duly organlzed and existlng under the 
laws of the republlc of France, and havlng Its principal place of business In 
the clty of Paris, In the sald republlc of France, and your petltloner owns 
and opérâtes a Une of steamshlps plylng between the ports of Havre, In the 
sald republlc of France, and the clty of New Tork, In the United Stales of 
America, and your petltloner has establlshed and malntains a gênerai agency, 
wlth a résident gênerai agent and an assistant gênerai agent, at the city of 
New York, In the state of New Tork, for the transaction of your petltloner's 
business In the United States and Canada. During ail of the tlme above men- 
tloned [that is, since the brlnglng of the suit] your petltloner has done and does 
now no business of any sort, and has had and has now no office or agent what- 
Boever, In Pennsylvanla ; excepting that Raymond, Whltcomb & Oo., Inc., men- 
tloned In the sald sherlfC's retum, are authorlzed and permitted by yûur petl- 
tloner to sell Its tickets on commission, and upon the exclusive responslblllty 
of sald Raytaond, Whltcomb & Oo., Inc." 

The plaintiff fîled an answer to the pétition, asserting that business 
was done in this jurisdiction by Raymond, Whitcomb & Co. as agents, 
and thereupon certain testimony was taken, from which the foUowing 
undisputed facts appear: The défendant is a corporation under the 
laws of France, having its principal place of business in the city of 
Paris. It owns and opérâtes a line of steamships plying between Havre 
and the city of New York. It has a gênerai agent in New York to 
transact ail its business in the United States and Canada. Raymond, 
Whitcomb & Co. are tourists and ticket agents, having offices in the 
principal dties of the United States and Europe. They arrange tours, 
and sell tickets, over the principal railway and steamship Unes of the 
world, including the tickets of the défendant, which they sell in the city 
of Philadelphia. For such sale they are paid a commission, and also 
$600 on account of their office rent. They are not authorized to make 
any other contract on behalf of the défendant. One of the defendant's 
printed circularS, which gives information in regard to tickets, names 
Raymond, Whitcomb & Co. airiong eight principal agencies in the 
United States and Canada; this prominence being due to the fact that, 
with few exceptions, they sell more tickets than other agents. When 
an application for passage is received at the Philadelphia office of Ray- 
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mond, Whitcomb & Co., it is their custotirlo telegraph to New York 
for the desired cabin accommodations. They hâve the defendant's 
tickets for ssile in their Philadelphia office^ ;as well as the tickets of many 
other steamship and raîlway companies. They print the defendant's 
name on their door, with the names of other railway and steamship 
Unes. Whien they sell one pf the defendant's tickets, the purchase 
money isptjt into their gênerai account, from which they remit peri- 
odicaîly tp the défendant, as they do in tJhe case pf other railway and 
steamship cpmpanies, whose tickets they also seil. The défendant has 
ôther ticket agencies in Philadelphia, and bas about; 3,000 throughout 
the United States and Canada. Excèpt the sale of tickets in Pennsyl- 
vania, as above pet forth, no business is dpnë on behalf of the défend- 
ant within thei jurisdiction pf this court. / 

If thèse facts are compared with the facts in Green v. Chicago, etc., 
Ry. Co., 205 U. S. 530, 27 Sup. Ct. 695, 51 L. Ed. 916, as they are con- 
densed in the opinion of Mr. Justice Moody, it will be apparent, I 
think, thât the décision in Green's Case contrbls the question now be- 
fore the court. The scope of that décision may perhaps be better un- 
derstood if the facts upon which it is founded are stated in a little more 
détail. Thé following eXtract from thé brief of cPiinsel for the plaintifï 
in error acctirately describes the situation as it was presented to the 
Circuit Court (whose opinion is reported in 147 Fed., at page 767), 
and before the Suprême Court: 

"The Chicago, Burlington & Qulncy Railway (k>., the iflefendant In the case, 
U an lowa corporat|pn„ operating a Une of raUroad from Chicago, 111., anfl 
St Louis, Mo., to Deiiver, Oolo., w(th varions branches. It does not operate 
any rallroad In.tne state of Penn^ylvanla. In order to secure business In cpiH- 
petitlon with otner Unes, the «jmpany malntalns In the dty of Philadelphia an 
office at No. 836 Chéstnut stteet It pays the rent of thls office, and proml- 
nently dlsplays Its name upon It; and, with its knowledge, Its name, with It» 
location at thls office, Is Inserted In the elty dlrectory and the téléphone dlrect- 
ory. At thls office It has a gênerai freight ànd passènger agent, who has 
charge of a district comprising portions of tbe states of Pennsylvanla, Mary- 
land, West Virginia, and Virginia, and under hlm are Tarions travellng freight 
ftiid passènger agents, who report to hlm. A staff of employés, conslstlng of 
two elerks and two stenographers, are also malhtalned at thls office, who are 
^,the employ of, and pald by,. the company Ijiy pay roll from Chicago. The 
coinpany advertlses the names and locations of its 'gênerai agents,' among 
whldb It gives: 'Philadelphia, Pennsylvanla, 836 Ohestnut street, Harry El. 
ETéller, District Freight and Pàssenger Agent.' The correspondence ' f rom the 
efflce at Philadelphia Is carrled on on letter paper beàrlng the following 
prlnted heading : , 'Chicago, Burlington and Qulncy Railway Company, Office 
of District Frelglit and Passènger Agetnt, 836 Ohestnut Street, Philadelphia.' 

"The charûcter ot the business, carrled on at the office is the secutlng of 
business over the railway Unes, noiie of which are sltuated ta Pennsylvanla. In 
order to do thls, the railway, through Its agency at Philadelphia, advertlses In 
the terrltory which jls In charge of.the agent, answers Inqulries as to rates of 
passènger and freight transpprtatlon, ^deavors by correspondence and Per- 
sonal calls to Sécure a share of the business, and enters Into arrangements 
with prospective passengèrs ahd Shlppers for transportatlon as herelnafter 
stated. 

"No tickets toordlnai7 pàsaengerB are kept on haid ftt the office of the 
com^pany In Philadelphia, but, when a.prc^sp^t^ve passènger désires a ticket 
«Hd appUesat the office of the cpropaïw; In pKlJadelphla, the agent there wHl 
tàké the appllcant's money, go to teè or the 'fàllroad companies runnlng otit of 
Philadelphia, and: gét from thât èoinpany a (rrepald order, which It gIves to 
the appllçaMt, who ban then, on his arrivai at Chicago, présent 'the order at 
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the Chicago, Burllngtoii & Qulncy Rallway office there, and recelre hls ticket. 
The Cihlcago, Burlington & Qulncy Rallway alBO Issues from Its oflSce at Phlla- 
delphla orders to rallroad employés at reduced rates for transportatlon over 
other Unes. In a few cases the money Is recelved from such employés at the 
Philadelphla office, and orders for tickets Issued to them. In more of the 
cases, no money Is recelred, but an order Is issued at the Philadelphla office 
whlch the rallroad employé can présent at the Western office and there re- 
celve and pay for his ticket For the convenlence of shlppers, also, the Chi- 
cago, Burlington & Quincy Rallway, aj Its office at Philadelphla, recelyes from 
frelght shlppers, who haye shlpped goods over Unes mnoing ont from Phila- 
delphla to points reached by the Chicago, Burlington & Qulncy Rallway Com- 
pany, a surrender of thelr bllls of ladlng over the Initial Une, and lu retum Is- 
sues a réceipt therefor, entltled a 'Bill of Ladlng,' and whlch provides that, 
If the goods are duly dellvered to the Chicago, Burlington & Qulncy Bailway 
Company, they shall be transported over the Une of such company at a certain 
rate of frelght, subjeet to the conditions and régulations of the publlsned tarlfit 
and rules, etc., and whlch further provides as follows: 

" *It Is expressly understood and agreed that thls Wll of ladlng Is Issued at 
the réquest of, and for the convenlence of, the shlpper, and that sald frelght 
bas not yet been recelved by the rallway company, and that no obligation la 
respect to sald frelght Is assumed by thls rallway company, nor wlll thia blll 
of ladlng be In force, until sald frelght Is recelved by thls rallway com- 
pany. -. — ■^, Frelght Agent' " 

Upon the ruling in Green's Case, therefore, it must be held, in my 
opinion, that the présent défendant was not doing business withîn 
this district at the time^when the summons was served. See, also, the 
caées cited by Mr. Justice Moody on page 534 of 205 U. S., and on 
page 596 of 27 Sup. Ct. (51 L. Ed. 916). 

The plaintiff contends, however, that the présent suit difïers materi- 
ally from Green v. RailwUy Co., because that proceeding was brought 
originally in the Circuit Court, and the service of the writ was there- 
fore to be judged by the fédéral law; whereas, the action now before 
the court was brought originally iii the common pleas of Philadelphia 
county, and the service must therefore be judged by the statutes of 
Pennsylvania, which (so it is argued) support the service and require 
the Circuit Court to déclare it to be good. I àm unable to agrée with 
this proposition. Whatever the décision of a state court might be, if it 
were considering the validity of a sheriff's return, a Circuit Court 
is not under ail circumstances bound to follow such décision. It is true 
that, after a suit has been removed to this court, the principal change in 
the proceeding is a change of forum; but it is not to be forgotten that 
the one; forum is a court of gênerai jurisdiction, while the jùrisdiction 
of the fédéral court is limited bnly. While, therefore, a state court 
may perhaps indulge in presumptîons and intendments to help out a 
sheriff's retum, a fédéral court haS no such power. Every fact that is 
essential to bring a cause within itS' limited jurisdiction must âppear 
aiBrmatively upon the record, and otnission is brdinarily as fatal as mis- 
statement. If, therefore, a recolxl that has been removed from the 
state court to a Circuit Court would be fatally defectivé if the suit had 
been originally brought in the fédéral tribunal, it is none the lèss de- 
fectiVé althôugb it was originally brought in a court of the state; and 
its defects may be^ succéssfully attacked in the Circuit Coùi^, unless 
the pfopef amendménts can theré be made. As was said by the Su- 
prême Court of the United States in Goldey v. Morning News, 156 U. 
S., onipage 522, 15 Sup. Ct., on page 561, 39 L. Ed. 517; 



200 156 FBDBBAIi aSPOBTBK. 

"For the same reason^ service of mesne process (rom a court of a state, nrt 
rapide :up$>n the défendant or Ws autborlzed agent wlthln the state, altbongb 
tberè made In some other manner recognlzed as valid by Its législative acts 
and Jàdldal décisions, can be allowed no valldlty la the Circuit Court of the 
United àtatea after the removal of the case Into that court, pursuant to tha 
acts of Cdngress, unless the défendant can be held, by virtue of a gênerai ap- 
pearance or otherwlse, to hâve walyed the defect In the service, and to bave 
submltted hlmself to the jurlsdlctlon of the court." 

And in Courtney v. Pradt, 196 U. S., on page 93, 25 Sup. Ct, on 
page 210, 49 L. Ed. 398, the court also déclares that: 

"When a case bas been rewoved Into the Circuit Court on the ground of 
dlversity of dtlzenshlp, that court Is entîtled to pass on ail questions arlslng, 
Indudlng the question of Jurlsdlctlon over the subject-matter in the state 
courts, or the sufflclency of the service of mesne process to authorlze the re- 
covery of personal Judgmenti Qoldey v. Mornlng News, 158 U. S. 518, 15 Sup. 
Ct 559, 8& h. EkL 517 ; Wabash Western E. Oo. v. Brown, 164 U. S. 271, 17 Sup. 
Ot 126, 41 L. B2d. 431; De Llmft v. Bldwell, 182 U. S. 1, 21 Sup. Ot. 743, 45 
li. Ed. 1041 ; Conley v. Mathieson Alkall Works, 190 U. S. 406, 23 Sup. Ct 
728, 47 h. m. 1113." 

See, also, Remington v. Railroad Co., 198 U. S. 95, 25= Sup. Ct. 677, 
49 L. Ed. 959. 

It is, I think, beyond dispute, that the présent record could not sup- 
port a Personal judgment, because it ofifends against the rule which was 
thus distinctly laid down in St. Clair v. Cox, 106 U. S., at page 359, 1 
Sup. Ct, on page 362, 27 L. Ed. 222: 

"We are of ^plnlon that when service Is made wlthln the stàte upon an 
agent of a forélgn corporation, It 18 essentlal. In order to support the Jurls- 
dlctlon of the court to render a personal judgment, "fhat It should appear some- 
wheré In the record— eltheir In the application fot the wrlt, or accompanylng 
Its service, or In the pleadlngs, or the flndlng of the court — ^that the corporation; 
was engaged In business In the state. The transaction of business by the cor- 
poration in the state, gênerai or spécial, appearlng, a certlflcate of service by 
the proper oiSicer on a person who Is Its agent there would. In our opinion, be 
sufflcient prima fade évidence that the agent represented the company In the 
business. It would then be open, when the record Is offered as évidence in 
another state, to show that the agent stood in no représentative character 
to the Company, that hls dutles were Umited to those of a subordlnate em- 
ployé, or to a particular transaction, or that hls agency had ceased when the 
matter In suit arose." 

Until the answer to the présent rule was filed, the record of this 
çiase will be examined in vain to find an averment that the défendant 
^as engaged in business in Pennsylvania at the time when the sum- 
lÀons was issued and served. No such averment is to be found in the 
prœcipe, in the writ of summons, in the return of the sheriff, in the 
statement of claim, or in the rule to plead — ^this constituting the whole 
record in the court of common pleas— and no évidence was laid before 
the Circuit Court upcm this rule to justify a finding that défendant was 
at that time so engaged. It foUows that the service is without adé- 
quate support, and must be set aside. 

The gênerai subject of the service of process upon foreign corpora- 
tions is discussed in two elaborate notes in the Lawyers' Reports Anno- 
tated, one in volume 23, at page 490, and the other in volume 50, at 
page 689. 

'le service of the sheriff under considération is accordingly set aside. 
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ITHB LIZZIB ORAWrORD. 

THB WHITB SBAI* 

(District Court, B. D. Pennsylrania. October IS, 190TJ 

No. 44 of 1904. 

8AI.TAG1!— RESC0B OF STBANDEO IiATJNCH— AmOTTNT OF Ck>UFEN8ATI0I(. 

A naphtha launch, 60 feet long and worth $6,500, became stranded on a 
Jetty In the Delaware river ; the rocks plerclng holes In her bottom under 
the englne, where they could not be reaehed. Ail of her apparel and the 
other property aboard waa taken off, and she was left alone wlth her 
anchors ont. On the next day she was found by the tug Crawford, ap- 
parently abandoned and In danger ot further injnry, and the tng under- 
took her rescue. She was hauled off the rocks to the mud flats near by, 
and an effort made to pump her ont and repair her, so she could be towed 
wlthont slnklng. Thls was found Impossible, and another tug was pro- 
ciired, and she was towed to port between the two. After commehclng the 
work the tug was wamed by persons In a boat not to touch the launch, 
but had no reason to suppose from thelr language that such persons had 
any Interest In her. The tug devoted elght days to the work. Held, that 
It was a salvage service, and under the évidence was performed wlth rea- 
sonable sklll and care, and that the tug was not liable for injuries re- 
sulting to the launch, but that. In vlew of the fact that there was no 
danger connected wlth the work, an award of $750 therefor was suffl- 
clent, wlth a further allowance of $100 for the helplng tug. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 43, Salvage, §§ 17, 
72-74. 

Awards In fédéral courts, see note to The Lamlngton, 30 C. O. A. 280.} 

In Admiralty. Suit for salvage. On final hearing. 

Edward F. Pugh, for libelant 
Joseph Hill Brinton, for respondent 

HOLLAND, District Judge. -The White Seal îs a naphtha launch, 
with a 40 horse power engine, 60 feet in length, 12 feet beam, which 
cost the owners $8,000 to build in 1903. Her value was about $6,- 
500 at the time she was stranded upon the rocks from which she was 
rescued by the tug Lizzie Crawford. On Sunday, June 16, 1904, at 
about 3 o'clock p. m., this launch, in proceeding up the Delaware 
river, went aground on a jetty extending from the lower end of Reedy 
Island, known as "Lower Reedy Island Jetty." She was at the time 
under the control of one of the owners, James McMasters. William 
H. Lear was the engineer in charge. At the time the tide was low, 
and the vessel rested nearly on even keel, being slightly listed to star- 
board. An examination showed that the rocks had pierced the tim- 
bers under her engine and fly wheel, so that they could not get at the 
leak to stop it Two anchors were thrown oût to prevent her from 
working, and a light placed upon her. Every movable article was 
taken off, and the vessel was entirely stripped of everything that 
could be removed, and no one remained on board. About noon the 
next day, June 27th, the master of the tug Lizzie Crawford, bound 
down the river, heard of the condition of the yacht and went to her 
assistance. When he arrived he found the yacht with no one on 
board> and stripped of ail her apparel and movable property, and 



202 l&e FBDBBÂL BBPOI^'];»^. 

apparently abandoned. She was resting upon the jagged rocks of 
the jetty, well under Mvattï, and was in danger of receiving further 
injury. The master of the tug injmediately determined to save the 
launch and proceeded at once to take ïier off the rocks. About the 
time he began the work of saving her a party in a rowboat told him 
not to touch the launch, but did not inj^orm him as to their interest 
in her. From what they said to the master of the tug and the way 
in which they acted tOAvard him, he conld well conclude that they 
werç parties Who had ho connection with the boat and were simply 
interfering without authority. The master of the tug Lizzie Craw- 
f ord took up the anchors of the launch and proceeded to pull her off 
the jetty for the purpose of towing her to a place of safety. In order 
to tpw her without sinking, he found it necessary to make fast to 
her bits with a very short hawser to enable him to hold her up out 
of water. In this manner he towed her to the mud flats near hy, 
where he attempted to stop the leaks, pump her out, and put her m 
condition to tow her to Gamden. 

Thé owners of the launch object to salvage, or the payment of 
any expense to which the tug was put, for the reasons, first, that 
the tug was notified not to move the launch, as the owners had ar- 
ranged for her protection; and, further, that the tug had pulled 
the launch off the jetty |!and so negligently towed her to the mud 
flats, vfhere she was further injured by the mud leaking, in through 
the holes in her boittom; and, further, that the tug negligently 
twisted and sprained the launch in puUing her over the mud in such 
a way as to make her almost worthless. For thèse reasons it is 
claimed a recovery should not be permitted, but, upon the other hand, 
the owners of the tug should pay a large amount of damages for the 
négligent manner in which they atteftipted to save the làtînch. 

A libel was filed by the White Seal for this damage thus alleged to 
hâve been caused to her, and the case was argued at the same ^me 
as the one at bar. 

We, however, find that the master of the tUg Uzzie Crawford was 
not informed as to the character of the men in the rowboat at thé 
timé the tug pulled the White Seal off the jetty, nor had he any in- 
formation as to their authority over the launch. He did no more 
than his duty in proceeding to save her from destruction, and we are 
not convinced that he could hâve donc anything better than to tow 
her to a place, with soft bottom, upon which she could rest until he 
could stop the leaks which she received upon the rocks. The master 
of the tug, however, discovered that the holes in the l)ottom of the 
vessel were uhder the engine and he was unable to get at them. He 
found it necessary to secute the service of another tug to tow the 
launch to Camden, where she was docked by her owners and re- 
paired. The work of saving. her was not at ail dangerous, although 
it required Gontinuous labor for about eight days. Because of iSe 
location of the injury to the launch, it was necessary to employ the ' 
tug Sewell to do some pumping, and to aid the libelant in towing the 
launch to Camden. It was necessary to tow the launch between the 
tugs Sewell and Crawford, in order that she might be kept afloat 

It is claimed that the libelant should be allowed an amount suffi- 



WAEKEN V. OEBGON 4 WASHINGTON EBALTT OO. 203 

cient to compensate the Sewell for the aid it gave in saving the launch, 
which amount is fixed at $160. The tug Sewell was engaged M hours, 
10 hours of which time she was using her pumps and siphon. Her 
charges are $50 for 13 hours' work and extra for pumps and siphon; 
but we conclude in this caSe the Sewell is fairly compensated with an 
award of $100. 

The value of the launch is about $6,500, and the libelant claims 
that he should be allowed one-half of her value; but we do not think 
this is a case where such a large amount should be allowed, and we 
are of the opinion that under the circumstances an allowance of $750 
is ample compensation for the work done by the tug Lizzie Crawford 
in saving the launch. In addition, the sum of $100 is allowed the 
libelant to compensate the tug Sewell for the assistance rendered, and 
a judgment is entered in favor of the libelant, the tug Lizzie Crawford, 
and against the yacht White Seal, for the sum of $850, together with 
costs of suit. 



THE WHITE SEAU 

THE LIZZIE CRAWFORD. 

(District Court, B. D. Pennsylvanla. OcUAta Iti, 1907.) 

No. 37 ot 1904. 

In Admîralty. On final hearing. 

Joseph Hill Brinton, for libelant. 
Edward P. Pugh, for respondent 

HOLIvAND, District Judge. In this case the pétition and libd 
are dismissed, at the cost of the libelant, for the reasons given in the 
décision this day rendered in No. 44 of 1904. 156 Fed. 201. 



WARRBN et nx. T. ORBGON & WASHINGTON RBALTY CO. et aL 

(Circuit Court, W. D. Washington, W. D. September 21, 1907.) 

No. 1,220. 

QaTumsa Titlb— Jubisdictioh of Fedebai, Ooubt— Statdtobt Rioht ov Ao- 

TION. 

Under Balllnger's Ann. Codes & St § 5500, which glves any person hav- 
Ing thé titlë to and rlght of possession of real estàte, though out of pos- 
session, the rlght to sue to recover the same against an adverse clalmant, 
and to pbtaln a decree quletlng hls tltle, the légal owner q( unoccupled 
land may sue In equlty In a fédéral court havlng jurlsdlctlon to quiet 
hls tltle against an adverse clalm, though under the code procédure of the 
State the action would be one at law; there being no adéquate remedy 
at law avallable to him In the fédéral court 

In Equity. Suit to quiet title to unoccupied real estate. Heard on 
dcmurrer to an amended bill of complaint. Overruled. ,, 

Flaskett & McMenamin, for plaintifïs. 

Titiow & Huffer, for Oregon & Washington Realty Company* 
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, HANFDRP, District Judge. In the original bill of complaînt ît 
was aveitéd tiiat tiie complainants are in possession of the real estate, 
which is the sUbject of this suit, but under a stipulation allowing an 
amendaient they hâve changed their position, and now claim that they 
hâve a good title to the property, and a right to the possession thereof, 
and that it is unoccupied. To the bill as amended the défendants hâve 
demurred, on the ground that the facts stated are insufficient to entitle 
the complainants to any relief in equity. 

Without the enlargement of the rights of owners of real estate to 
protection from mère slander of title, by modem législation, a bill to 
quiet title could not be maintained by a complainant eut of possession. 
This suit, however, is authorized by a statute of this state, which reads 
as follows: 

"Any perSon haylng a vaUd subslstlng Intérest in real property, and a rlght 
to? tbe possession thereof, may recover the same by action in tlie superlor 
court of ttie proper county, to be brought against the tenant in possession; 
if tbere is no such tenant, then against the person clalming the title or some 
intérest thereln, and may hâve Judgment In such action quieting or removlng 
a cloud from plalntlff's title; and in ail actions, under this section, to Qulet 
or remove a cloud from the title to real property, If the défendant be ab- 
sent or a nonresldent of this state, or cannot, after due diligence, be found 
wlthin the state, or conceals hlmself to avold the service of summons, service 
may be made upon such défendant by publication of summons as provided 
by law ; and the court may appoint a trustée for such absent or nonresldent 
défendant, to make or cancel any deed or «mvèyance cf whatsoever nature, or 
do any other act to carry into effect the Judgment or the decree of the court" 
Section 5500, Balllnger's Ann. Codes & St ; section 1142, Plerce's Ctode. 

The averments of the amended bill bring the case fairly within the 
letter and intent of this statute. The argument supporting the demur- 
rer is that the chapter pf the Code governing actions to recover real es- 
tate, including this section, was constmed by the Suprême Court of 
Wâshingtoii Territory, in the case of Smith v. Wingard, 3 Wash. T. 
291, 13 Pac. 717, so as to festrict its application to actions of ejectment. 
Spécial stress is laid upon the foUowing paragraph in the opinion in 
that case: 

"Whlle the prlmary object of the law as we flnd it In this chapter is to 
détermine the question of title to the land, that question is to arise, we thlnk, 
in Utlgatlon about the possession of the land. The action therein contem- 
plated is the common-law action of ejectnient, with the added incident of de- 
termlnlng in the action the paramount, légal, or équitable title, and wIth the 
departure of permlttlng the action to be brought against one not In posses- 
sion, but who claims title to or intérest in the land." 

A close examination of that décision, however, shows that the Su- 
prême Court of Washington Territory was not required to express its 
opinion upotl aïly question afïecting the right 6f an owner of real 
property not in possession, to maintain a suit in equity against a par- 
ty asserting ian adverse claim to the s^e property, nor to construe 
the chapter of the Code above referred to. The case had been tried 
as an action at law in the District Court upon issues joined, and re- 
sulted in a vei-dict and judgment for the plaintiff. His victory was 
won on technical defects in a quitclaim deed which was the elder of 
two deeds from the same grantor, there being no proof of superior 
équitable rights çri either side. The décision of the trial court holding 
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Smith's deed to be a void instrument was not reviewed by the Su- 
prême Court, as the case was submitted without a record of the trial, 
and the only point presented was on an exception to the ruling of the 
lower court upon a demurrer to the complaint. In his complaint the 
plaintiflf alleged that he was in possession of the property, and it was 
decided by the Suprême Court that his allégations were sufficient to 
entitle him to équitable relief. That décision was based entirely upon 
a statute différent from the chapter of the Code referred to in the 
above excerpt from the opinion. While thç case was being heard in 
the Suprême Court, indulgence of the judicial habit of interrupting 
arguments by propounding questions to counsel elicited the informa- 
tion that the attorneys on boài sides believed that, as only légal rights 
were contested, the case had been properly tried as an action at law, 
and it seems that the court was unable to resist the temptation to make 
a facetious comment on what in the opinion is styled "the pleasing 
concord of the parties." This bit of levity led to the deliverance of 
the extraordinary dictum, construing a statute, which did not hâve 
any bearing upon the question decided. The Législature appears to 
hâve been dissatisfied with the statute, as it was construed in the case 
of Smith V. Wingard, and therefore, by an amendment, amplified its 
provisions so as to leave no room for a possible doubt as to the rjght 
to maintain a suit in equity to quiet title to unoccupied land. The 
chapter of the Code including the section quoted is comprehensive. 
To qualify a plaintiff to sue, it is only necessary for him to show that 
he has a valid subsisting interest in real property and a right to the 
possession thereof. A party asserting an adverse daim to real prop- 
erty may be sued whether tiiere is a tenant in possession or not, even 
though he may be a nonresident, and without a représentative upon 
whom a summons can be served within the jurisdiction, and in the 
action every question affecting the légal or équitable rights of the 
parties may be adjudicated, and ample power is conferred upon the 
courts to enforce judgments and decrees by every instrumentality used 
in chancery, as well as in courts of law. There is no restriction of 
the right to litigate on account of the possession or lack of possession 
of either party. 

In the fédéral courts équitable remédies cannot be applied in an ac- 
tion at law, and litigants are excluded from the equity courts if they 
hâve an adéquate remedy at law. Therefore, for the maintenance of 
a suit in equity in a United States Circuit Court, to establish a title to 
real estate against adverse claimants, it is necessary to show a right 
that is menaced, and that adéquate protection of the right cannot be 
afforded by the same court in any proceeding on its law side. I hold 
this to be an accurate statement of the rule applicable to this case, and 
that it would be an unwarranted deprivation of the right to submit 
a controversy to a fédéral court for adjudication, to deny that right 
merely because the same case would be cognizable in a court of the 
State having concurrent jurisdiction where it would be classed as an 
action at law. Having in view the procédure in this forum, I hold 
that there is no adéquate remedy at law for an owner of property who 
is hampered in the use thereof by unfounded claims creating doubts 
and unccrtainty as to the validity of his title, when there is no actual 
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adverse possession. The légal possession is incidental to the légal 
title. Therefore the holder of the légal title, having a présent right to 
possession of unoccupied real estate, is presumed to hâve légal pos- 
session, which is équivalent to actual possession, for the purpose of 
maintaining a suit to protect his rights as owner. Having no cause 
to complain of deprivation of poss^sion as a fact, an action at law to 
recover possession would necessarily hâve no other basis thàn a trans- 
parent fiction, a thing intended to be abolished by the code procédure. 
Courts of equity can deal wjth the real facts when there is a controversy 
afifecting the title to unoccupied real estate, since the statutes hâve re- 
moved the arbitrary rules which formerly curtailed their powers. Hol- 
land v. Ghallen, 110 U, S. 15, 3 Sup. Ct. 495, 28 L. Ed. 68. 
Deniurrer overruled. 



In re W. J. FLOTD & CO. 
(District Court, E. D, North, CJarollna. September 6, 1907.) 

1. Bankbtotot— Pabtheuship— MoBTSAOE TO Secubb Debt or Pabtnkb. 

A inortgage executed by an Insolvént partnershlp on its property, wlth- 
in fotr months pripr to Its bankruptcy, to secure the Indlvldual flebt of a 
partner, is voldable as a^Inst partnershlp credltors. 

[Ba. Note. — For cases In point, Béé Cent. Dlg. vol. 6, Bankruptcy, t 282.1 

2. Sa3i»-^Pbovavix DEBTS'-CLArM OT Pabtsteb. 

Th*!aniount contrlbuted by a partner to the capital of a partnershlp 
caimot on the bankruptcy of the flnn be proved as a debt entltled to share 
ratably with gênerai credltors. 

In Bankruptcy. On review of décision of référée. 
For former opinion, see J.54 Fed. 757. 

J. G. Meekins and A. D: MacLean, for creditors. 
Junius D. Grimes, for bankrupt Wayner D. Floyd. 

PURNELL, District Judge. The présent appeal, the thîrd in this 
case, from a ruling of ^e référée, disallowing the alleged claim of 
B, F.^ Floyd, the brother, as a préférence, and subjecting the same to 
the rights of the gênerai creditors, and refusing to allow the alleged 
claim of Wayner D. Floyd^ the son, to share pro rata with the credit- 
ors, although the référée allowed both claims to be filed, but properly 
hdd that they were secondary or subject to the claims of the credit- 
ors in the distribution ofassets. W. J. Floyd claims to hâve execut- 
ed a mortgage to his brother, B. F. Floyd,, on the stock of goods for 
$a,500 to.purchase the intçrest of W. D. Floyd, the father. This mort- 
gage was not filed until a; f ew days before the assignment and within 
four months of the institution of this proceeding, so that the same is 
Voîdiis a préférence. That this was the individual debt of W. J. Floyd 
vréM admitted byW. J. Floyd himself upon his examination before 
the référée. The ruling of the référée is therefore entirely correct 
airid is supported by authority. 

It îs now atfcempted to prove the $2,500 alleged to hâve been con- 
tributed by Wayner D. Floyd to the firm as a partnershlp debt, so that 
the same may share pro rata with the creditors in the assets which 
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haye been realized. This claiin, as filed, cont|ins in-itself tbe reason 
which prompted and justified the référée in refusing to allow it to 
share equally with the creditors ia the distribution- of assets. In the 
first place, it recites with coi;isiderable fprmality the formation of a 
copartnership by W. D. Floyd, father, W. J. Floydi son, and Wayner 
D. Floyd, grandson, and the contribution of $2,500 to the capital there- 
of by Wayner D, Floyd; and further recites that W. J. Floyd later 
purchased the interest of W. D. Floyd, his father, for $2,500. It is 
a new and novel proposition that the amount contributed by one part- 
ner to the business as capital upon the formation of the copartnership 
should beprovable as a debt, entitled to share with the gênerai credit- 
ors upon its dissolution, especially when the contributing member is 
a minor, without the capacity to contract. This proposition is serious- 
ly contended for in order, it seems, to carry out the promise originally 
madie to the creditors when the assignment was made that bankruptcy 
would yield them practically nothing in the way of dividends, and the 
apparent purpose is to carry out this promise by diminution of the as- 
sets, if possible, so as to deter other creditors who might hâve the 
temerity to resist the ex parte terms of a -voluntary assignment. The 
only justification for such a contention is the ruling of the référée re- 
fusing the allotment of exemptions to Wayner D. Floyd, affirmed b\ 
this court, and the statement therein by the référée: "And he is per- 
mitted, through his next friend or guardian, to file his claim as a gên- 
erai créditer." But this last sentence was never considered by thii 
court. This much of the ruling is obiter, as it did not arise upon the 
question then presented of the right of Wayner D. Floyd to his ex- 
emptions out of the stock, which was refused upon the ground that his 
separate and individual estate had not been taken over nor administered 
in this bankruptcy, nor had he been held personally liable for the 
debts — a libéral ruling for him — and upon the further ground that his 
relation to the firm as a partner had never before been disclosed to the 
creditors, or any one else, either in the assignment or otherwise. 

But notwithstanding the ruling that Wayner D. Floyd's separate and 
individual estate could not be touched by the creditors nor administer- 
ed in this proceeding, and that he was not personally liable for the 
debts, being a minor, he and his attorneytook the position and alleged 
in this court that he was a partner, although that fact had never before 
been disclosed, and claimed that he had contributed $3,500 to the 
capital of the firm, not as a creditor, but as a partner, and they not 
only took that position in argument, but swore to it in the examina- 
tion and even in the claim now filed, so that they are estopped to deny 
their own contention, whether it be right or wrong. In other words, 
having taken a position and swom to it, they will not be permitted to 
deny their own oath nor repudiate their solemn assertion in this court. 
They might hâve said before the référée, in the first instance, on their 
former appeal, "if you will not permit Wayner D, Floyd, as an undis- 
closed partner, to takehalf of the stock or claim exemptions out of it, 
then permit him to file his claim as a creditor" ; but because of its in- 
consistency, or some other motive, they did or would not adopt this 
attitude, and, having taken the position of partner or nothing, they 
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must Stand or fan by it This doctrine of estoppel is the law of the 
case. 

But whîle this is the law of the case, the right and equity of it is 
that B, F. Floyd and Wayner D. Floyd cannot now be permitted to 
corne in and file claims aggregating $5,000, thereby redudng the divi- 
dend of the creditors to a mère bagatelle and making good their as- 
surance that the ternis of the assignment should hâve been accepted, 
and even in this assignment no claim was scheduled for Wayner D. 
Floyd, although his attomey prepared the assignment and was named 
as assignée. 

If Wayner I>. Floyd, or any one for him, ever contributed $2,500 
to this business, then his father, and not the creditors, squandered it, 
who, according to the testimony, boasted of having saved up $8,000 
just before the assignment. Perhaps another reason for their objec- 
tion to bankruptcy and to the jurisdiction of this court was that it of- 
fered an opportunity for looking into the transaction, which seems to 
hâve been suspicious of fraudj and their efforts to consume the assets 
left to the creditors will not be tolerated in a court of bankruptcy, gov- 
erned, as it is, by the njles in equity. 

Jt is therefore cohsiderèd and adjudged that the décision of the 
référée disallowing the claims of W. D. Floyd, the father, and Wayner 
D. Floyd, the son of W. J. Floyd, be, and the same is hereby, affirmed. 



In re PARAMORE & RICK& 
(District Oonrt, B. D. Nortb Caroline. Jnne 29, 1907.) 

iBAITEBtTFTtrT— HOUESTEAD pmUPTIOn-^MAItNEB OF AliOTMEKT. 

Wbere ail tbe land of a bankrupt was Incumbereâ b7 mortgageB nnder 
wtUcb tbe mortgagees had tbe rlght to sell tbe same, Including the home- 
stead estàte of tbe bankhipt, the court of bankruptcy may, Instead of al- 
lottlng the homestead from the land, sell tbe same and make the allot- 
ment ont of tbe proceeds. ' , 

[Ed. Note.— For cases in.polnt, see Cent Dlg. toL «.Bankruptcy, | 675.] 

In Bankruptcy. On review of décision of référée. 

Moore & Long, for bankrupts. 

Skihner & Whedbee and F. G. James, for creditors. 

PURNELL, District Judge. Paramore & Ricks were adjudged 
bankrupts on pétition filed January 14, 1907, and the cause referred. 
Bankrupts filed a schedule as required. In such schedule so filed, it 
was shown both H. A. Pàiramore and J. A. Ricks were seised and pos- 
sessed of real estate and personal property, in which both claimed a 
homestead artd pereonal property exemption. A trustée was appointed, 
accepted the trust, knd gave bond, and the bankrupts cach demanded of 
said trustée that he lay olï and assign to them their homestead. Thére- 
after bankrupts prayed the référée that their homestead and exemp- 
tions be assigned to them. The real estate was ail mortgaged, the Taft 
lând for $6,600; the Sam Smith land for $1,550, and the house and lot 
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for $1,070, total $9,830; and sold for $14,770, as follows: Taft land, 
$12,000; Sam Smith land, $1,570; and the house and lot, $1,200. In 
addition to the three mortgages before mentioned, there was a mort- 
gage called in the record Campbell's mortgage for $12,000, making a 
total mortgage indebtedness of $21,000. 
It is stated in the record : 

"The référée, belng of opinion that, If the bankrupts were entitled to home- 
Btead In excess over $9,220, It would accrue to the Campbell mortgage, refuses 
the prayer [of the bankrupt] to Instruct the trustée to allot the homestead 
to the bankrupts, conârmed the sales, and Instructed the trustée to hold the 
Bum of $2,000 In lien of homestead to be appUed to the Campbell mortgage or 
not as the court may hereafter decree, and the excess over the $2,000, and 
the mortgages, $9,220, would be appUed to the debts of the unsecured cred- 
Itors." 

The référée reports as a fact "that the mortgage creditors other than 
N. W. Campbell came into the court voluntarily, and asked that their 
mortgages herein be administered through and by the court of bank- 
ruptcy." From the ruling of the référée in confirming said sales wîth- 
out the allotment to them of a homestead by metes and bounds the 
bankrupts appealed. 

The creditor holding a lien or mortgage need not prove his claim. 
Loveland, Bankr. 744; In re Goldsmith (D. C.) 118 Fed. 763; In re 
Oconee Milling Co., 109 Fed. 866, 48 C. C. A. 703. The mortgage 
creditors seem to hâve elected to rely on their security, and haye it 
administered by and through the court of bankruptcy. In re Éagles 
(D. C.) 99 Fed. 695. This they had a right to do. A sale if at- 
tempted to be made by any other court might hâve |>een enjoined, as an 
interférence with property in the custody of the court of bankruptcy. 
In re Utt^ 105 Fed. 754, 45 C. C. A. 32; In re Matthews (D. C.) 109 
Fed. 603; Loveland, Bankr. 746, note. It is stated in the record as to 
the mortgages, except the Campbell mortgage, "there is no dispute. AU 
parties admit their validity and the amounts due thereon." As to the 
Campbell mortgage, it appears that there is to be a contest on the 
ground or allégation that it was given within four months of the ad- 
judication, November 7, 1906, to secure Campbell as indorser and 
surety on pre-existing debts ; hence a préférence. But we are not deal- 
ing, with this question now ; "sufficient unto the day is the evil thereof ." 
That the other mortgages are valid is admitted. Attempts to hâve 
property sold and the exemption allotted in cash are not unknown, but 
of fréquent occurrence. Now, we hâve the reverse of this proposition, 
a debtor asking that his homestead be allotted to him in land. Ordi- 
narily this he would be entitled to under section 2, art. 10, of the Con- 
stitution of North Carolina, which provides : 

"Eîvery homestead, and the dwellings and buildings used therewlth, not ex- 
ceeding In value one thousand dollars, to beselected by the owner thereof, 
or In lieu thereof, at the option of the owner, any lot In a elty, town or vil- 
lage, with the dwelling and buildings used thereon, owned and occupied by 
any résident of this state, and not exceeding the value of one thousand dol- 
lars, shall be exempt from sale under exécution, or other final process ob- 
talned on any debt But no property shall be exempt from sale for taxes, or 
for payment of obligatloiui oontracted for tbe purchase of sald premisea." 

166 r^u 



âiO . ilSS-FEiDBBAIi BBPOETEB; 

■ As said by Justide Walkef în ddiirering the able opinion of the Su- 
Jpiremé Court oflNortfaCarolina in Joyner v. Suggiiaa N. C. 580, 44 
S.'E. 122:' ■■'■•■i f.'-i!- ■ 

- '*3?hl8 article of the 'Constitution créâtes no new estate. It only exempts 
from sale for âebt property for the beneflt of the dèbtor ànd hls family. The 
framers of the Constitution mean exactly what they aa,iû, and ordained that a 
certain part of the real property of the debtor should be set apart for hls use 
tffid Occupa tloki,whère hamight dwell Wlth hls family hi peace and content- 
tltent WlthOut any créditorâ to molest or make faim afrald, so long as he might 
llVe,' and to extend the beneflt of the exemption to the wlfe during her llfe, etc. 
• *>.,*■ (The leadlng Idea, If not the ohly one, was to créa te an exemption, 
and notai» estate, and an exemption, too, for a Jlmlted perlod, leavlng the 
«Btate, whlch the debtor already had In the land, unlmpaired." 

The homestead may be sold or mortgaged. 

The bankrupts demanded their homestead, but it does not appear 
which tract— there are three — ^they occupifed, which, as said by Chief 
Justice Clark, in Thomas v. Fulford, 117 N. C. 681, 28 S. E. 635, is as 
necéssary as that they should own the land. Dîd they own the land? 
They, eacîi'ôî them, hàd cbnveyed ail their homestead ihterest îrl the 
land to iséttiré debtSj and held only an equity bf rédemption^ although 
it was said by Chief Justice Pearson of the Suprême Court of North 
Càrolinà, itt'bne case, this was a mère incumbrânce, it was an appro- 
priation 6f the property to the payment of the particular debt, and, 
upori défault, became more than a mère incumbrânce, and the banlc- 
rupté do ilôt now propose tO redeem. The mortgagees would hâve had 
thé right to sell and cbtivieythiê title in fee discharged of any exemi>- 
tion. It is not proposed or intfended to deprive the bankrupts of their 
$1,000, real «State exemption, bût the trustée has been ordered to hold 
a suffidènt sum to pay them this aniount in cash. Unless bankrupts ex- 
pect by somè means tô'gèt rnore, what can be the objection? The 
fund rëmaîns réàl estatfe în conternplatîon of lawl The claims beirig 
submitted to the barikrupt dotirt by the mortgagees, the powers under 
the mortgage, delégated to the officér of the court, the ttûstee in bânk- 
ruptcy, "thé court can ôrdër hiiti fe> sell, which in the câse hère he has 
done. Theré is no allégation the sale was not condueiiÊd'in a manner 
altogether îàir and proptef, ilôr that the price bid waS not a fair price, 
nor that any bthèr injustice Ôr wrong has beén doiié the bankrupts, ex- 
cept that thèy are deprîVed of tlifeir homestead exemption which they 
had conveyed in having it laid off and allotted by metes and bounds in 
land. Fôr thé réasons stated, thé décision of the référée is in ail re- 
spects afïirtnéd. ' 

The côunsél fôr créditors did not appear on (he dày set for hearing 
therh or favôr or serve the court with a brief, as did the counsel for 
bankrupts afterwards. The aUthorities filed are mostly under tiie act 
of 1867, in which it will be noted the provisions as to exemptions are 
essehtially différent from the act of 1898, the présent act, which adopts 
the State laws b^ tbi$ sttt^ct. In re Richardson, 104 Ped. 873, 44 C 
C'A. 836. . 
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In re PABAMORB & BICKa 

(District Court, a D. Nortli Carolina.. August 27, 1907.) 

BAiïKRTrPTOT— Exemptions— Disposition or Fdnd. 

Wbere tbe homestead exemption of a bankrnpt has been allotted to hlm 
from the proceeds of land sold by the trustée, the court of bankruptcy, 
havlng no power to admlnlster the fund, cannot order It pald over to a 
mortgagee, though the mortgage is valid as between tlie parties as an as- 
slgmnent of tbe homestead interest, and can only direct Its payment to tbe 
bankrupt. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Bankmptcy, 8 677.] 

In Bankruptcy. On review of décision of référée. 
Moore & Long, for bankrupts. 
Skinner & Whedbee and F. G. James, for creditors. 
T. J. Jarvis, for N. W. Campbell and the bankrupts. 

PURNELL, District Judge. The question involved in the appeal 
from the référée is novel and perplexing. The référée finds as a fact 
that within four months of the adjudication the bankrupts executed a 
mortgage with which the creditors in bankruptcy really hâve no con- 
cern, except that there is in the hands of the court or its officer $2,000 
which the court must get rid of, pay to the party entitled thereto. The 
creditors are not interested in the disposition of the fund, except, if 
the homestead had been regularly laid off or allotted in land, a small 
amount might hâve been realized from a sale of the reversionary in- 
terest. But this was not practical under the peculiar circumstances, 
and it is said that creditors hâve been benefited several thousand dol- 
lars by the sale of the land as made under the order of this court. 
It is the homestead of the bankrupts, the proceeds of the sale by the 
trustée of real estate, and under a fiction of the law remains real es- 
tate. This fiction cannot be sold. Within four months of the ad- 
judication Paramore & Ricks executed a mortgage to N. W. Camp- 
bell, a copy of which is in the record, to secure the payment of $13,- 
000, dated November 7, 1906, which recites as a preamble: 

"Whereas H. A. Paramore and J. A. Ricks are justly Indebted to N. W. 
Campbell in the sum of twelve thousand dollars as eyidenced by their twelve 
bonds, due and payable, three thousand dollars In sirty days from date/' etc. 

And this is ail the évidence as to the debt to secure which the mort- 
gage was given. This mortgage was put in évidence by counsel for 
the creditors. There were other mortgages executed prior to the 
Campbell mortgage, under which the land was sold, but no other liens, 
by judgment or otherwise, appear in the record. It may be Campbell 
knew of the insolvency of the firm, and it may from the instrument 
itself be inferred, from the pfeamble, the mortgage was given to secure 
a pre-existing debt, but as to whether Campbell knew of the insolvency 
of the firm or not, and the mortgage was given to hinder and delay 
creditors, ail important in bankrupt proceedings, the court has no 
means of knowing. Counsel may know, the court does not; and, no 
questions of this nature being raised, the court will not interpret them 
ex mero motu. 
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Paramore & Ricks, the firm, was much involved, had executed sev- 
eral mortgages under whidi the property was sold, and $3,000 re- 
served as the bânkrupt's homestead exemptions allowed by the Consti- 
tution and laws of the state. The bankrupts ask that this sum be paid 
to them, and Campbell insists he is entitled to it under his mortgage; 
$3;O0O being now due. The court is anxious to get rid of this fund 
accOrding to law, to do eqùity between the parties. It cannot wash its 
hànds and thus get rid of the matter, but is charged with the adminis- 
tration of the estate, even as to exemptions. Before the référée a mo- 
tion was made that this money be paid over to the bankrupts. "This 
motion is overruled, the référée holding that this money is real es- 
tate, to be administered as real estate under the laws of the state of 
North Carolina ; that the reversion in the same should be sold by the 
trustée as if it was actjJialîy féal estate; that the same should be paid 
to the clerk of the superior court of Pitt county, the domicile of both 
bankrupts, or elsewhere as may be ordered by the judge of the District 
Court,: to await the détermination of the homestead estate. From this 
ruling of the référée the bankrupts appealed to the judge of the Dis- 
trict Court. Cqunsel for N. W. Campbell, holding the mortgage re- 
ferred to, moved the court to order that the said sum of $2,000 be paid 
to the said N. W. Campbell as assignée of the bankrupts under said 
mortgage. This motion is overruled, the référée holding that said 
mortgage is void as to creditors, and the said Campbell can claim 
nothing under it in this court, for that the same was executed within 
four months prior to the filing of the pétition in bankruptcy, and if 
the .said mortgage is valid between the bankrupts and the said Camp- 
bell, the state court is the proper tribunal to détermine this question." 
Possibly the conclusions reached by the référée are the wisest, and 
this court would be glad to refcr this whole matter to the state court, 
where it properly belongs, but the court is not inadvertent to that line 
of décisions which hold the trustée is vested with no title to the ex- 
emptions. Lockwood V. Exchange Bank, 190 U. S. 294, 23 Sup. Ct 
751, 47 L. Ed. 1061. Touching exemptions, the bankrupt act of July 
1, 1898 (30 Stat. 548, c. 541 [U. S. Comp. St. 1901, p. 3424]), adopts 
the state laws of the domicile of the bankrupt. Section 6. Richardson 
V. Woodard, 104 Fed. 873, 44 C. C. A. 235 ; Steele v. Buel, 104 Fed. 
968, 44 C. C. A. 287. The homestead has been allotted. Campbell, 
mortgagee, daims it has been assigned to him. The bankrupts claim 
it should be paid to them. 

Following the décisions of the state Suprême Court and applying 
the provisions of the act Of Congress requiring the trustée to reduce 
the estate of the bankrupt to money, this court held in Re Woodard 
(D. C.) 2 Am. Bankr. Rep. 339, 95 Fed. 260, that the reversionary in- 
terest of the homestead must be sold. It was this décision the reiferee 
was seeking to comply with, and there is no reason to doubt the cor- 
rectness of the conclusioii rendered in I?.e Woodard, supra. But the 
Suprême Court of North Carolina has departed somewhat from the 
former décisions of that court touching the homestead estate, and 
hold the homesteader cah sell and convey the homestead and purchase 
another. From this décision and others on the subject which this 
court follows as the law of the domicile, the debtor has an estate, not in 
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fee, but such an interest in land as must, a:s held in the Woodard Case, 
be sold under the bankruptcy act. The debtor is entitled to his home- 
stead, which he can convey, the créditer is entitled to his debt, which 
debt according to the terms of ^the contract is due. To invest the 
amount as intimated by the référée would soon entangle this court with 
trusts for which no authority can be found, The assignment or con- 
veyance in the mortgage of the homestead is conditional, but the condi- 
tion has been violated (the debt not paid at maturity) , default bas been 
made and the power of sale become absolute, the sale has already 
been made, by order of court, after due considération. To pay the 
fund over to the bankrupts would probably be to dissipate it. It would 
or could be spent and the creditor left with nothing. The mortgage is 
valid interparte, and is only made invalid under certain conditions as 
to creditors by the bankruptcy act. To do as near equity as possible, 
this court would be disposed to order the fund paid to Campbell as a 
crédit on the debt secured thereby, but the Suprême Court of the 
United States has decided in Lockwood v. Exdiange Bank, 190 U. 
S. 294, 23 Sup. Ct. 751, 47 h. Ed. 1061, the court of bankruptcy can- 
not administer this fund but it belongs to, and, upon being set aside, 
rests in the bankrupts. 

The following is the syllabus of the case referred to, and seems to 
settle the question involved. 

"Under the bankruptcy act of 1898, the title to property of a bankrupt 
wMch is generally exempted by the law of the state In wbich the bankrupt 
résides remains in the bankrupt, and does not pass to the trustée, and the 
bankrupt court has no power to administer such property even If the bank- 
rupt has, under a law of the state, waived his exemption In favor of certain 
of his creditors. 

"The fact that the act confers upon the bankruptcy court authority to con- 
trol exempt property In order to set it aslde does not mean that the court can 
administer and dlstrlbute It as an asset of the estate. The two provisions of 
the statute must be construed together and both be glven effect. 

"The discharge of the bankrupt, however, can be wlthheld untll a reason- 
able tlme has elapsed to enable creditors to assert In a state court thelr 
rlghts to subject exempt property In satisfaction of thelr daims under walrers 
Klven as securlty therefor by the bankrupt." 

The fund therefore must be paid to the bankrupts as their home- 
steads. This court has no other jurisdiction or control thereof under 
the law as settled by the Suprême Court of the United States. 



DOWAGIAO MFG. CO. ▼. BKENNAN & CO. et aL 

(Circuit Court, W. D. Kentucky. October 6, 1907.) 

Affkai. and Bbbob— Recobd— AxrcHOBiziNO Vas of Obioinai. Papitbs. 

Clause 4 of nile 14 of the Circuit Courts of Appeals (150 Fed. xxlx, 79 
C C. A. xxlx), which prorides that 'Sybenever It shall be necessary or 
proper in the opinion of the presldlng Judge in any Circuit or District 
Court that original papers of any kind should be Inspected in this court 
vpon wrlt of error or appeal, such presiding judge may make such rule or 
order for the safe-keeping, transportlng and retum of such original papers 
as to him may seem proper," fixes the limlt wlthln which the presldlng 
judge may act in such matter and he is not authorlzed to make an order 
for Inçorporating original papers Introduced in evidenc* In th« racord on 
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appeal, Instead of .çpple8,:merely for the purpose of saving expense to th» 
parties, norutiJaSs In hli» opinion an inspection of the origlnals ,by tlie ap- 
peijate court, aW'dlsiïpêulsâifed from autljentl<»téd copiai, is eitUer neces- 
sary or would bé ttSef ni or aldful In tlie détermination of tlie appeal. 

[Ed. Note.— For -«uses la point, eeé Cent Dig. voL 8, Appeal and Brror, 
S 2039.] 

Fred L. Chappell, for complainant 
Staley & Bowman, for défendants. 

EVANS, District Judge. A stipulation of counsel hàs been filed 
in this case to the effect that a large — doubtîess very mucb the larger — 
part of the papers which constitute the files of the record and upon 
which the court acted in determining the controvérsy :?hall, without 
being copied, be sent up to the Circuit Court of Appeals to be con- 
sidered by that court as part of the record before it on the hearing of 
the two separate api)eals which hâve been taken by the parties, re- 
spectively, from the judgment rendered by this court, and a motion 
has been made for an order accordingly. The counsel who presented 
the màttèr stated that the motion was based upon what it was sup- 
posed would be a proper or (we infer) an admissible construction of 
rule 14 of the Circuit Court of Appeals of this Circuit. 150 Fed. 
xxviii ; 79 C. C. A. xxviii. 

In passing upon the motion, we shall assume that this rule fixes the 
limit to which the Circuit Court of_ Appeals was willing to go or to 
permit, anbther court or judge having no control over the appellate 
proceedings to go in such cases. Ordinarily under the statute there 
is annexed to the writ of error or to the order allowing aft appeal 
a complète transcript of the entire record, including not only the 
recot-d proper as fixed by section 750 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 691], but al! of the évidence considered at the hear- 
ing. Clause 4 of rule 14 provides iotzn exception, if it can bé called 
such, in this language: 

"Whenever it siiall be necessary or proper, In the opinion of the presiding 
judge in any circuit or district court, that original papers of any klnd should 
be inspected in this court upon writ of error or appeal, such preslding Judge 
may malie such raie or order for the safe-keeplng, transportlng and retnm 
of such original papers as to hlm may seem proper, and this- court wiil re- 
çoive and consider such original papers in connection wlth the transcript of 
the proceedings." 

The writer, the presiding judge in this case, is now called upon to 
décide whether it is "necessary" or "proper" that the original papers 
shall be "inspectée" by the Circuit Court of Appeals in lieu of copies 
in order to a proper understanding of the questions involved on the 
respective appeals, It may be presumed that this power was delegated 
to the presiding judge upon the idèk that he had açqùired pretty full 
if not accurate ideas and information about the case so as to enable 
him, after final judgment, to see whether an inspection of the original 
papers, instead of dulyaiithenticated copies, wotildbe necessary or 
proper in enabling the appellate couîfi to fuHy untierstand the qàse. 
That such "inspection'* of the original papers in this case would be 
"necess^-ry" to that end is out of the question. The originals would 
not show-a single thiiig essential to any décision which accurate copies 
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would not equally show, It is thereforé impossible to conclude that 
it is ï'necessary" for the appellate court to "inspect" the originals as 
distinguished from authenticated copies. 

Whether such an inspection would be "proper" is a matter of some 
delicacy for the presiding judge, inasmuch as it is inconceivable that 
there would be any impropriety in the inspection by the Circuit Court 
of Appeals of anything in the record, but we suppose the word meant 
something équivalent to the word "useful" or the word "aidful," if 
there be anything more than the idea of necessity involved in its mean- 
ing. Assuming that the rule intends to use the word "proper" in the 
sensé of useful or aidful, we must again say that it seems to the pre- 
siding judge, with a perfect recollection of the matter, that the inspec- 
tion of the originals, instead of copies, could not by any possibility aid 
the court in reaching a conclusion upon any question involved in the 
case. The inspection of the copies and the inspection of the originals 
would be exactly as useful, the one with the other. So that we con- 
clude, also, that within the proper interprétation of the rule the in- 
spection of the originals as distinguished from the copies would not 
be "proper" because neither "useful" nor "aidful." Besides, it must 
hâve been the policy of Congress, as well as the appellate court, not 
to require original papers and records to be taken out of the custody of 
the courts of original jurisdiction and of their clerks, and sent to dis- 
tant points with ail the attendant risks of loss and destruction, unless 
there were some useful or necessary purpose to be subserved, in which 
event, of course, other considérations ought to give way. Familiar 
instances suggest themselves in this connection, namely, where there 
might be a conflict over handwriting or authentidty of documents or 
their âge. Also, there may hâve been exhibited machines or models 
or other thiiigs, but thçse are provided for by the thirty-fourth rule 
of the Circuit Court of Appeals, and ref er to "matérial" exhibits. The 
least attention to that rule would show that it had no référence what- 
ever to written évidence. In appeals it has always been intended that 
copies should be tranismitted, and, as the record is usually printed for 
the appellate court, the judges of that court need not otherwise, and 
most probably would not otherwise, see the originals, and the danger 
of losing or mutilating important papers if they are sent to the printer 
in the originals would be very considérable. 

Thèse are the gênerai views wé entertain; but, in the case before 
us, there was no reason for the motion given at the hearing except 
that copies would be expensive, which meant that the clerk would not 
get his legitimate fées fbr making them. This does not seem to be a 
good reason hère, as the parties neither sue nor défend in forma 
pauperis. And it may not be amiss to remark that in his opinion in 
this very case the presiding judge felt called upon to remark upon the 
extravagance and recklessness of at least one of the parties in the filing 
of papers as parts of the testimony. What was thus done was not the 
fault of the clerk, and, if matter was put in which it would be ex- 
pensive to copy, the doing of that was the work of the parties to the 
utigation, Upon the wholc case, and as at présent advised, we do not 
think it,|WQuld be a wise or useful précèdent, nor a thing in itself nec- 
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essary or proper, to do as the parties désire. The motion is accord- 
ingly overruled. 

Since writing as above, our attention has been directed to the opiri- 
ion of the Suprême Court in the case of Craig v, Smith, 100 U. S. 236, 
25 h. Ed. 277, which fully supports ail we hâve said. Among other 
things it was tiiere held that papers belonging to the files of the court 
should not be removed therefrom except in cases of positive necessity, 
and therefore, when an appeal is taken no order for transmitting such 
papers ought to be made, unless the actual inspection of them as origi- 
nals is required to enable the appellate court to give them their just 
and fuU effect in the détermination of the suit. 

Though in this matter acting for the Circuit Court of Appeals under 
rule 14, we hâve not overlooked sections 698 and 750 of the Revised 
Statutes (under which we may say that our ruling would hâve been 
precisely the same) , but we hâve pref erred to be guided entirely by the 
rule of the court where the appeals are pending, particularly as it has 
fixed thé limits within which the presiding judge may act for it after 
the case has passed f rom his court. 



In re J. Ml MONROB & CO. 

(District Court, E. D. North Garolina. Âugnst 24, 1907.) 

Banke^ptot— BksaiPTioNs— AixowANCE OtjT or Pabtnebship PbopeetT. 

Membera of a bankmpt partnershlp ate not entltled to the allowance 
of exemptions out Of the partnershlp property uûder the law of North 
Carolina, which requlres the consent of ail the partners to such allow- 
ance wherë at the pcoper tlme for claiming the exemptions, and when 
tbey were daimed, other members objected, though an attempt was sub- 
sequently made to wlthdraw the objections, and where also it Was not 
shown that the cîaimants did not bave indlvldual property which wa» 
exempt 

In Bankruptcy. On review of décision of référée denying exemp- 
tions. 

W. B. Jones, for bankrupts. 
D. E. Mcl ver, for trustée. 

PURNELL, District |udge. The référée certifies the following find- 
ings of fact and conclusions of law : 

"That on . June 1, 1906, the partnershlp was composed of J. M. Monroe, A. 
C5. Thomas, J. D. Walker, and H, G. Mcintosh, doing business at Swaim Sta- 
tion, N. D., under the flrm name of J. M. Monroe & Oo., and were insolvent 
On Jùné '1, 1906, H. G. Mcintosh sold his interest in said copartnership to 
A. 0. Thomas, and gave no notice to credltora, practically ail the indebtednes» 
exlstlng at that time. On June 28, 1906, J. M. Monroe, A. G. Thomas, and 
J. D. Wallier, as J. M. Monroe & Oo., executed a deed Of asslgnment for the 
benefit of eredltors to John S. Mclver. On the llth dày of July, 1906, cer- 
tain creditors Bled a pétition asliing that J. M. Monroe, H. G. Mcintosli, A. 
O. Thomas, and- J<D. Wallier, copartners dotng business as J. M. Monroe 
& Oo., be adjudiçated bankrupts. On the — - — day of July, 1906, John S. 
Mclver undertofl'k to allot to J. M.; Monroe and J. D. Walker, without any 
process of law or authorlty from any court, Personal proi)erty exemptions 
(rom the stock of goods, warës, and merchandlse, the partnershlp property; 
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but the exemptions were never delivered to Monroe and Walker. On the 23d 
day of July, 1906, the sald eopartnera were adjudlcated banknipt In accordanee 
wlth the pétition, Including H. G. Mcintosh as one of the partners. August 
6, 1906, two of sald partners, H. G. Mcintosh and A. G Thomas, flled wlth the 
court a protest in wrltlng, refuslng assent to the allotment of Personal prop- 
erty exemptions to J. D. Walker and J. M. Monroe from the partnershlp prop- 
erty. That on the 13th day of August, 1906, A. C. Thomas and H. G. Mc- 
intosh were examlned by attorneys for ereditors, and each for himself, un- 
der oath, expressed hls dissent to the allotment of the sald personal prop- 
erty exemptions from the partnershlp property. That on the 29th day of 
August, 1906, J. M. Monroe and J. D. Walker flled a pétition praying that 
their exemptions, allowed by law, be allotted to them from the partnershlp 
property of J. M. Monroe & Oo. On the 17th day of September, 1906, A. O. 
Thomas flled wlth this court a pétition, asklng to be allowed to wlthdraw his 
dissent flled August 6, 1906. On November 16, 1906, A. C. Thomas flled a 
pétition asklng to wlthdraw his pétition flled September 17, 1906, and reafflrm- 
ing his dissent to the allotment of personal property exemptions to Monroe 
and Walker from partnershlp property, and that on November 22, 1906, by 
pétition flled, he wlthdrew his dissent That H. G. Mcintosh has never con- 
eented to allotment of the exemptions of Monroe and Walker from the part- 
nershlp property. On the 14th day of January, 1906, J. M. Monroe, one of 
the petitioners, moved to the state of Mississippi wlth his family. That It 
was his intention to retum to North Carollna when he had accnmulated 
suffleieijt funds to buy out hls copartners in the flrm of J, M, Monroe & Oo-, 
whlch tlme was indeflnlte and uncertaln. 

"Conclusions of Law. 

"That the attempted allotment of the personal property exemptions of J. 
M. Monroe and J. D. Walker, by John S. Mciver, assignée, Is invalld and 
void. That J. M. Monroe, J. D. Walker, A. O. Thomas, and H. G. Mcintosh 
are not entltled to personal property exemptions from the partnershlp as- 
sets, because of the fallure of ail the parties to consent. That the time, 
place, and opportunlty contemplated by the banknipt aet, and provlded therein 
for bankrupts to clalm their exemptions under sections 2, 6, 7, Act July 1, 
1898, c, 641, 80 Stat 545, 548 [U. S. Comp. St. 1901, pp. 8420, 3424], was givcn 
to A. C. Thomas and H. G. Mcintosh, and that at such time and place they 
flled In wrlthig their dissent to exemptions being allowed J. M. Monroe and 
J. D. Walker, and ftlso under oath expressed this as their Intention under the 
opportunlty glven them by the act. It Is the opinion of the référée that A. 
C. Thomas cannot now play shuttle-cock wlth this proceedlng In bankruptcy, 
by fillng to-day a dissent and to-morrow an assent subseQuent to hls first 
declared intention In the premises. 

The banknipt act provides that the exemptions provlded for under the 
aeveral state Cionstitutions shall be allowed to the bankrupts In the amounts 
provlded by such Constitution; but the manner and form In whlch thèse 
shall be allotted to the banknipt, and the tlme and place wbere he shall clalm 
or disciaim the same, Is provlded In the act itself, and does not follow the state 
procédure, as provided in the Révisai of 1905. In the case of McKelthen v. 
Blue, 142 N. 0. 360, 55 S. E. 285, Mr. Justice Connor In a very able opinion 
explains clearly the procédure under Const art. 10, §| 1, 2, and sections 693- 
697, Révisai 1905. The bankrupt act, it seems, anticlpatlng the difflcultles 
In allottlug to bankrupts their exemptions under state Constitutions, provlded 
In the act the tlme and place and the manner and form In which allotments 
should be made. Section 7 of the act provides that bankrupts shall attend 
the flrst meeting of ereditors, and, in subsection 8, that bankrupts shall pré- 
pare wlthin 10 days, unless further tlme Is granted, a clalm to such exemptions 
as he may be entltled to. Under the provisions of this section, A. C. Thomas 
and H. G. Mcintosh appeared at the flrst meeting of ereditors, the time and 
place provlded for them to clalm their exemptions, and wlthin the 10 days al- 
lowed flled their dissent, and under oath swore that the dissents so flled in 
wrltlng was their intention at the tlme. A trustée had been elected at this 
time, and was ready to allot such exemptions. J. D. Walker and J. M. Moi» 



218 > 166 pbdbkAi. bhpob-^èb. 

ro*at this first meeftlrig Of «rfédltorè olalmed thël¥ exemptWns : but one of the 
p&rtners, at leàât A; C. a?lïbmâs, haVlng aisseaïted, thelsald Walker and MoSaroe 
wéïe ùot éûtltiedïtOi havé âllotted to them the exemptions clâ'lthed; 

It ts the oplnîOB oif thé référée that, for the purpèse of thls èroéeeding, H. 
Gi McIn*o»fi's dlBsèSit, whleh is stlH In force, would bar the eald Monroe and 
Walk«? ôf theif exemptions wlthbut conslderlng that oî A. C. Thomas. But 
leavlBig Mélntosh's dissent, for the sake of argùnient, out of the détermination 
of thls question, It Is thé èplnion of the i^eferee that the dissent of A. C. 
Thofflas filed at the first meeting of eredltors as mentloned aboVe Is suflaelent 
to prevent Monroe and Walkèr from taklng thelr exemptions from the part- 
nershlp assets,' and that the dlàSéht havlhg been flled In the manner and form 
prescribed by the act under sections 2, 8, 6, 7, and gênerai order 17, whlch 
corresponds to an allottnent under the Wnetltntion, and the provisions of 
the Révisai of 1905, tliat hls subséquent dissent cannot be cdnsldered, as he 
had a time and placé and opportunlty to çlalm the same, and disclalmed It; 
and that he cannot âfterwârds corne In and clalm that he Is entltled to flie a 
dissent and a cdnsent as hls pleasure or purpose may dlctate. The procédure 
had under the act corresponds to an allotinent, and, thls havlng hàppened, he 
must be held to hls élection toade «i the tlme In the promises. The simllarlty 
of proceedlngs of allotment undér the act to that of the allotment under the 
Constitution and Eevlsal Is not âdverted to In the brlefs of cotinsèl. 

In the évidence glven at' the examinatlohs held on Angust 13th, A. C 
Thomas States that he Is Wbrth thé snm of |30Ô or $400 in personai property. 
And Iti thei District Court décisions under the bankruptcy act là ïte Wllson, 
101 Fed. 571, In re Duguld & Son, 100 Fed. 274, lii re Woodard, In re Grimes, 
&4 Fed. 800, In re Steed & Curtis, 107 Fed. 682, It la declded as follows : That 
In allowlng a personai property exemption Ont of firm assets, even If the part- 
ners consent, that it must. a^pear clearly that the members of the flrm bave 
no indivl^ual property exemption exclusive of the flrm assets. If they havo 
such property, then the ej^emptions cannot be allowed from the flrm asseta 

FoF tiie (Tessons set forth, the référée Is of the opinion that the dissenta flled 
by A. 0. Tbpinas cannot be consldered and should be overruled, and that no 
exeinptlona çau be allowed to J. D. Walker and J. M. Monroe from the assets 
belonglng to the copartnership of J. M. Monroe & COi Tbat J. M. Monroe was 
a résident bf tbe atate of Nortb Oarolina at the tlme of the ^adjudication In 
bankruptcy." 

Bankruptç àppealed frorri the ruling of the refereé refusing to allow 
them their personai property exemptions out of partnership property 
on the groundof dissent tileteto by twë 6i the partners. Three dis- 
sents and three Gonsentswere filed. Tljis looks like triflirig with the 
court, ,?i;id the Qrder of the référée refusing to allow a personai prop- 
erty èxeriiptiôn oiit of ftrmassets is affirmed. That officer has seen and 
heard the witnesses testify^ hence knows more about the real facts in 
the case than a judgê on appeal éàn know frorti writtentestimony. The 
trustée and creditors ohjeçt to the allotment. , , / 

This case wa!s set down for hearing, but neither the parties nor their 
counsel appeared. Personal property exemptions are favored as pro- 
vided for in the state law, but are nôt hânded to parties as on a silvër 
waiter. Certain dutiés, and burdens rôst on the party claiming an .ex- 
emption. He must show affijrmatively th?^t he is entitled tliereto, and, 
when it is asked out of finn: assets, that he had no personai property 
exemption independent of the firm property, and the other members 
of the firm consent that he" shall hâve it oUt of the assetfe; 

It îs thereforé ordered th,a^t,as fb findings ôf fact and conclusions 
of law the report be, and tijè sàrnç is hereby, affirmed. : 



UNITED STATES Y. LIQUOB DEALEBS' 8UPPLT CO. 219 



UNITED STATES T. LIQUOR DEALERS' SUPPIiT CX). 
Pistrlet Court, B. D. Illinois. September 12, 1907.) 

1. Ihtebnal Revenue— Shipmest or Liquoes— Faisb Désignation. 

When splrituous Hquors contalned In bottles are packed In barrels and 
shlpped and the barrels are marked "Groceries," such sblpment is a vio- 
lation of section 3449, Rev. St U. S. tU. S. Comp. St 1901, p. 2277]. 

2. SAMK-— INTENT. 

In à prosecution for the Tlolation of section 3449, Rev. St. TJ. S. [U. 8. 
Ctomp. St 1901, p. 22T7], no question of fraud or of fraudulent Intent la 
Involvedj 

[Ed. Note.— For cases In point, see Cent Dig. voL 29, Internai ReTCnue, 
$i lOO, 110, 118.] 
(Syllabus by the Court) 

Violation of Revenue L,aw. 

The défendant, a corporation, was Indîcted by the grand Jury of the United 
States for the Eastem District of Illinois, on three counts, charging that It dld 
on three différent occasions "shlp, transport, and remove, and did cause to 
be shipped, transported, and removed, a certain quantlty of splrituous liquors, 
to wlt, flfteen (15) gallons of whisky in a certain package under another name 
and brand than that known to the trade as designating the klnd and quality 
of the contents of said package so containing the same; that Is to say, said 
the Llquor Dealers' Supply Company dld then and there ship, transport and 
remove, and did cause to be shipped, transported, and removed the said whisky 
under the name and brand of 'Groceries.'*' Upon the trial the govemment 
proved that the défendant shipped whisky from Chicago to Goreville, 111., by 
frelght in lots of flve dozen quart bottles, each shlpment being contained in 
a barrel and the word "Groceries" wrltten with a marklng brush on the bar- 
rel. On the trial It was contended by the défendant that there could be no 
conviction because it was not shown that the shlpments were made wlth a 
fraudulent intent, and, further, that the statute was leveled only against the 
slilpment of one klnd or brand of splrltous liquors under the name of another 
klnd or brand. 

W. E. Trautmann, U. S. Atty., and George A. Crow, Asst. U. S. 
Atty. 
Alphonse Lefkow, for défendant. 

WRIGHT, District Judge, after stating the facts as above, charged 
the jury as follows: The défendant in this case has been indicted by 
the grand jury for violation of section 3449 of the Revised Statutes 
of the United States [U. S. Comp. St. 1901, p. 2277], which provides 
as follows: 

"Whènever any person shlps, transports or removes any splrituous or fer- 
mented liquors or wlnes under any other than the proper name or brand known 
to the trade as designating the klnd and quality of the contents of the casks 
or packages containing the same, or causes such act to be done, he shali for- 
felt said liquors or wlnes, and casks or packages, and be subject to pay a 
fine of flve hundred dollars." 

There are several counts in this indictment. The government has 
abandoned ail of the counts except the fîrst, third, and fif th, and you 
will therefore disregard ail the counts of the indictment except the 
first, third, and fifth. The first count charges that the défendant on 
the 14th day of February, 1906, in this district, did unlawfully ship, 
transport, and remove, and did unlawfully cause to be shipped, trans- 
portesdj ,and removed, a certain quantity of spirituous liquors, to wit. 
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15 gallons of whisky in a certain package under another name and 
brand than that known tO thé trade as designating the kind and quality 
of the contents of said package so containing the same ; that is to say, 
said the Liquor Dealers' Supply Company did then and there ship, 
transport, and remove, and did then and there cause to be shipped, 
transported, and removed, the said whisky under the name and brand 
of "Groceries." The third count is like it, except the date is charged 
the 23d day of April, 1906. The fifth the same, except as to the date 
which is the 22d day of August, I90i5. 

The exact date of thèse shipments as alleged in the indictment is 
immaterial. If they show any shipments within the period of limita- 
tions corresponding to the shipment described in the indictment, minus 
the date, that would be sufficient. Certain documents hâve been in- 
troduced in évidence before you which are alleged to refer to thèse 
shipments. It will be for you to détermine from ail the évidence in 
the case whether they do or not. 

If you believe from ail the évidence in the case beyond a reasonable 
doubt that the défendant did ship, transport, and remove any spirit- 
uous or fermented liquors or wines under any other name than the 
proper name or brand as known to the trade as designating the kind 
and quality of the contents of the packages containing the same, or 
caused the same tp be doue, then it will bé your duty to find the de- 
fendant guilty on as many counts as the shipments of that kind so 
made, not exceeding the three counts to which I hâve alluded. 

It is possible for you, gentlemen, if you believe from the évidence 
that you are warranted in so doîng, to find the défendant guilty on a 
less number of counts than three. You may find it guilty on one, or 
two, or three, as you mây from the évidence détermine. You are the 
judges of the credibility of ail the witnesses; so that if you believe 
from ail the évidence in this case that the défendant did ship, trans- 
port, and remove liquors as charged in the indictment, and that the 
packages were marked "Groceries," and that groceries was not the 
name known to the trade for such liquors, then the défendant will be 
guilty under this section of the statute. Before you can find the défend- 
ant guilty on any of the counts, you must find that the padcages con- 
taining the liquor were marked "Groceries," because that is the charge 
in the indictment, and that groceries was not the proper name for the 
liquors inclosed in the packages. 

There is no provision in the statute that it should be fraudulently 
donc, or 4one with any particular intent. The meaning of the statute 
is a prohibition against shipping this character of liquors under any 
other désignation than the proper désignation. It might be, although 
that question is not before you, that they could ship tiie liquors with- 
out any désignation at ail. They were not required to put any marks 
upon the barrels, but, if they did, they should put the true désignation. 

It goes without saying that, before you can find this défendant guilty, 
you must be satisfied beyond a reasonable doubt that it is guilty as 
charged in the indictment. That does not mean that you should in- 
dulge inany fanciful or chimerical doubts not arising from a fair and 
impartial considération of the évidence. You hâve no right to dis- 
regard the évidence, but, if after giving the évidence a fair and im- 
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partial considération you are satisfied beyond a reasonable doubt that 
the défendant is guilty as charged in the indictment, then it is your 
duty to find it guilty. 

On the other hand, if you bave a reasonable doubt that thèse ship- 
ments were made, if you hâve a reasonable doubt upon the facts in 
the case, then it will be your duty to find it not guilty. 

NOTEi. — The Jury retumed a verdict of guilty as charged In the flrst, thlrd, 
and flfth eounts of the indictment, and afterward, on the 30th day of Septem- 
ber, after overrullng motion for a new trial and in arrest of Judgment; the 
court imposed a fine of $500 upon each count. 



In re POLLMANN. 

(District Ctourt, S. D. New York. October 3, 1907.) 

Bankbtjptot— Pbovablb Debts— Subeerdeb or Peefeeince. 

A lien obtalned by a foreign créditer of a bankrupt within four months 
prior to the bankmptcy, and whlle the bankrupt was solvent, on property 
of the debtor in a foreign conntry through judiclal proceedings In the 
natnre of an attachment, whlch were not opposed, is one sought and per- 
mltted in fraud of the provisions of the aet wlthln the njeaning of Bankr. 
Act July 1, 1898, c. 541, § e7c(3) 30 Stat 564 [D. S. Comp. St 1901, p. 
3449], and, where ttie creditor realizes therefrom payment of a portion of 
his debt, he is not entitled to prove the remainder as a daim against the 
estate in bankruptcy in thls conntry without surrendering the amount so 
received so as to place him on équitable eqnalily wlth other creditors. 

In Bankruptcy. On pétition for review of order made by Dexter, 
référée, disallowing in part the claim of Bruno Klemm. 

The bankrupt was adjudicated in July, 1905, pnrsuant to an involuntary 
pétition flled on the preceding January 20th. On November 3, 1904, Klemm, 
a créditer reslding in Gennany, obtained a lien against certain Germah real 
estate belonging to Pollmann. The exact nature of the lien in terms of Ameri- 
can law does not ciearly appear; but it is plain that sald lien was not a 
mortgage or hypothecatlon existlng prior to November 3, 1904, nor was it 
created on that date by any aet of the bankrupt ; but then originated în Ju- 
dicial process, and may be falrly deseribèd as of the gênerai nature of an 
attachment Subséquent to November 3, 1904, Klemm, through Judicial pro- 
ceedings, reallzed a considérable sum of money out of the attaehed realty. 
In October, 1906, the trustée herein began a suit in Germany to set aside 
sald lien and reduce the real estate in question to his own possession. Thls 
effort was defeated by the German courts, for reasons not ciearly ascertaln- 
able from the évidence. On November 3, 1904, Pollmann was solvent, so far 
as the évidence herein is concemed. After gettlng what he could from the 
German realty Klemm flled a claim in thls court for the whole amount of his 
debt less the amount recovered in Germany. Thls claim bas been denled 
unless he si^rrenders to the trustée the net proceeds of his German légal pro- 
ceeding. 

Dr. Paul C. Schnitzler, for creditori 
Julius Henry Cohen, for trustée. 

HOUGH, District Judge. Inasmuch as there is no évidence of insol- 
vency on Pollnmnn's part in November, 1904, the référée has based his 
finding entirely on section 67c(3), Act July 1, 1898, c. 541, 30 Stat. 
664 [U. S, Ccanp. St 1901, p. 3449], holding that the German proce- 
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dttre Viras of the nature,oîr"an àttachmeatiapon mesne process ," that ît 
was begùn "within foiarnîbnths btefore the filing of a pétition in bank- 
ruptcy" against Pollmann, and that such lien (i. e., attachment) "was 
soïight and permitted in fraud of the provisions of this act." 
: ltt.the able opinjoo filed by the référée I concur. If the procédure 
above outlined had taken place» as it well might, in the United States, 
it cannot be doubted that the successful attaching creditor would hâve 
beeW <;^liged to refund the proceeds of his attachment. The phrase "in 
fraud' of the provisions "of fhis acf is idéntical with that in the act of 
186'?, and reférs to ariy piroceedings disturbing the équitable distribu- 
tion of the debtor's estate (Toof v. Martin, 13 Wall. 40, 20 L. Ed. 
481) ; and the word "permit" does not require any active participation 
in Ûie process of transfer through légal proceedings. Mère passivity 
on the part of the debtor is sufficient^ The same word ("permitted") 
is used in section 3a(3,),.and has been .frequently so construed. It is 
enough that the creditor is active and the debtor permits that activity 
to be unopposed. In -pf' Thomas, 4 Am. Bankr, Rep. 573, 103 Fed. 372 ; 
Wilsbn V, Nelson, 18?X;.,S, 191, 22 Sup, Ct. 74, 46 L. Ed. 147. The 
fact that the lien was lobtaîned in a forçign country can make no différ- 
ence in themeaning of the- phrase "in Sie fraud of the provisions of 
thî^ àçt." That expreMon does not rtecessarily mean active fraud or 
illegality, but i|it;ent to prevent équitable distribution of. the debtor's 
property, and where tbatintent obtains is immaterial. 

Butj further, the décision is in my opinion right upon broad équita- 
ble grbunds. It may well hâve beèn that the trustée acquired no title 
whateyer to the German realty. Oakey v. Bennett, 11 How. 33,' 13 
hi Ed. 693, But this prov^s no mote than that Klemm was entitled 
to enjoy in Germany thé fruits of his Gérman légal procéeding. The 
bànkfuptcy act (section ÔSe) deçlates that no claimant shall be entitled 
"to çoUect from a ban)crupt estate any greater amount than shall ac- 
crue, pursuant to the provisions of this act." This section does not re- 
late merely to dividends. A claimant Who cornes into the bankruptcy 
court must get what he gets pursuant to the provisions of the bank- 
ruptcy statute, and, if he be permitted in any way to "coUect" any 
where, or any how, more than the statute regards as équitable, this 
section is useless. 

Again, the court in bankruptcy is by elementary rule a court of eq- 
uity, possessed of full' équitable powers within the limitations of the 
statute, and.bound to exercise them in furtherance of the statutory ob- 
ject. In this way the English statutes hâve been construed from early 
times. In Sélkrig V. Payi*,. 2 Rose, 291, a Scottish Creditor had ex- 
erçised ,upon the Scotch property of an EngHsh bankrupt much the 
same légal remédies as Klemm invoked in Germany, and I/)rd Êldon 
held that, if he chose to come into an English court, he should be 
treated as an English debtor who hàd obtained a preferential advan- 
tage, and dealt with as such. In BartCo de Portugal v. Waddell, 5 App. 
Cas. 161, the claimant had reaped some advantage from a Portuguese 
proceediftg'''bf thç nature of a gênerai assignment (cessio Ifônorum) 
beforé prO|)oundirig his utipaid balance as a provable daim in an Eng- 
lish court! Hé Wâs treàtèdin inuch thé' same way as has been this pe- 
titioiïefi and thé casé deâdèd on the ground that he who seeks equity 
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must do equity. In Re Somes, 3 Manson, 131, ît îsheld for settled 
law that "one who by légal proceedings in a foreign country obtains 
part of his claim cannot come into an EngHsh court of bankruptcy and 
prove for the balance without bringing into hotch pot what he ob- 
tained abroad," unless he bave a lien antedating the date fixed by the 
bankruptcy statute for thé equalization of claims. Thèse décisions are 
applicable to our procédure ; and, in the présent condition of interna- 
tional business, every reason exists for their full application. If Klemm, 
â résident of Germany, may enjoy in the United States the advantages 
of légal proceedings valid in Germany, such advantage cannot logically 
be confined to f oreigners ; for the advantage asserted does not dépend 
upon the person of the creditor, but upon the law of the situs of the 
property, and American creditors of American bankrupts might be ac- 
tuated by early suspicion to attach their debtors' foreign estâtes, and 
enjoy the proceeds of such légal proceedings, to the destruction of 
equality. 

I think the form of the ref eree's order would more properly hâve 
been that Klemm be denied any dividend until what time ail other cred- 
itors had recçived the same proportion of their claims as Klemm has 
obtained in Germany ; but the resuit is the same, and the order undef 
review is affirmed. 



THE TKIPOLL 

(District Court, B. D. Pennsylvanla. October 15, 1907.) 

No. 14 of 1905. 

ttelPFIRCI — iNJtTBT OF StEVEDOBB— DlABILITT OF VeSSEI,. 

, Libelant, wlth otlier stevedores, was engaged In unioadlng ore from a 
vessel, when the winch whlch was being operated by them became defect- 
Ive. They contlnued to use It for a time, however, when the foreman 
came and called upon the shlp's engineer, who undertook to remedy the 
defect and then sald the wincli was ail right. It waa then trled agaln ; 
the foreman calling to those below to "look out." The winch failed to 
work prc^erly, however, and some of the ore was spiUed from the bucket 
whlle being holsted, and fell upon libelant and caused hls Injury. Held, 
that having knowledge of the defective condition ojf the ^ylnch, ^nd hav- 
Ing been warned, libelant was négligent In not keét)ing ont of the way, 
and that the vessel waa not liable for the injury. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 44, Shlpplng, §$ 849- 
851.] 

In Admiralty. Suit by stevedore for personal injuries. On final 
hearing. 

William J. Conlen and Jasper Yeates Brinton, for libelant. 
Henry R. Edmunds and Convers & Kirlin, for respondent. 

HOIvLAND, District Judge. The libelant, Patrick Joyce, with 
other stevedores, was working upon the Tripoli on April 29, 1905, 
about 20 minutes of 11 at night, loading iron ore in buckets, which 
was being hoisted out at the time, He was working, together with 
other stevedores, for Morris Boney & Son, who were master steve- 
dores employed to discharge the cargo of ore. The winchman, the 
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hatch tender, and the others employed about hatch No. 4, where the 
accident happened, were co-employés of the libelant. It was dis- 
covered by the hatch tendçr and winchman that the winch used to 
hoist the buckets at No. 4 was out of order; but the men concluded 
to run it slowly, notwithstanding its defective condition, in order 
that they might make at least a half day. It was worked in this con- 
dition until 20 minutes past 11 at night, when the foreman of the 
steyedores, Mr. Taylor, came aboard and noticed the defect He 
sent for the ship's engineer, who did some fixing at it, and then said 
it was ail right, to go ahead with the work. The foreman of the 
steyedores notified ail in hatch No. 4, where Joyce was working, to 
"look out," and then directed the winchman to try the winch in 
hoisting a bucket of ore ; but in the attempt to hoist the bucket after 
the repairs ' had been made it was discovered that the repairs had 
npt prevented the defective working of the winch, and in raising the 
bucket some of the ore was thrown out and fell upon the plaintiff's 
head, as a resuit of which he sustained some injury, and was taken 
to the hospital, where he remained five days. The winch was then 
used no further, and it took the ship's officers about 1^^ days to re- 
pair it. 

The libelant seeks to hold the vessel responsible for this injury upon 
the ground that a defective winch was supplied for use in unloading 
the cargo. It is true the winch was defective; but it was discov- 
ered by the stevedores themselves, and they deliberately attempted 
to use it in its defective, condition for the purpose of avoiding the 
loss of time, and took thé risk of injury in thus using it. The ship's 
engineer, when called upon, made siith repairs as appeared to him 
to be necessary, and a trial was then had, of which the libelant, with 
others in hatch No. 4, had notice, and he could easily hâve avoided 
any danger by observing such care as the circumstances, with which 
he was acquainted, required. He knew of the defective condition 
of the winch, as he had been working with it in that condition bef ore 
the foreman attempted to hâve it repaired, and when he was notified 
to "look out" it was his duty to keep from under. the bucket until the 
condition of the winch was ascertained. 

The pétition of libelant is dismissed. 
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LTDIA COTTON MILLS v. PRAIRIE COTTON CO. 
(circuit Court of Appeals, Fourth Circuit September 11, 1907.) 

No. 685. 

1. C>ONTBACTS—dOoNSTBucTioN— Questions fob Cotjbt and Jubt. 

As a gênerai proposition, where the issue Is one of fact as to the per- 
formance of a contract, It is ttie province of the jury to pass upon It; 
but, before tlie question of compliance or noneompliance arises, there 
must be a détermination of tbe tenus of the contract Itself, and where It 
is in wrltlng showing the whole of the agreement, and Its terms are ca- 
pable of intelligent interprétation, Its construction is for the court, and 
not for the jury. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 11, Contracta, S 767.] 

2. Sales — Construction op Contbact. 

In accepting an offer made by plaintlfC to fumish a quantity of cotton, 
défendant wrote as foUows: "We understand thls co'tton is to be full 
11^ inch staple, same as the staple in the 25 baie sample lot you shipped 
to us. the grade to be average strict naiddling, nothlng middling. We de- 
sire that you l>e partlcular in the sélection of this cotton as nothlng less 
than full 1% inch, same type as the sample lot will be suitable to us." Beld, 
that the contract so made required the cotton sold to be of the same grade 
as the sample lot of 25 baies, and that, where plalntiff admltted that 
the cotton shipped thereunder was not of such grade, It could not recover 
for breach of the contract by défendant in refuslng to accept the same. 

[Ed. Note. — For cases in point see Cent Dig. vol. 43, Sales, i 188.] 
S. Wbit of Bbboe— Gbounds of Review—Pbeskbvation— Motion fob Dis- 

UISSAL. 

A défendant may assign for error the overruling of a motion to dls- 
miss, made at the close of plaintlfTs évidence, on the ground that there 
was no issue of fact for submission to the jury, although such motion 
was not renewed at the conclusion of ail the évidence, where the only ques- 
tion in Issue under the évidence was the proper construction of a written 
contract plain in its terms, upon which defendant's évidence had, and 
could hâve, no bearing. 

McDowell, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Greenville. 

W. R. Richey and Wm. G. Sirrine, for plaintiff in error. 
Howard B. Carlisle (Carlisle & Carlisle, on the brief), for défend- 
ant in error. 

Before PRITCHARD, Circuit Judge, and BOYD and McDOW- 
ELL, District Judges. 

BOYD, District Judge. The Prairie Cotton Company, the plaintiff 
below in this case, which w.ill be denominated plaintiff hereafter, is 
a Mississippi corporation, doing business in that state as a dealer in 
raw cotton. The Lydia Cotton Mills, the défendant below, which will 
hereafter be referred to as the défendant, is a South Carolina corpo- 
ration, located in that state, carrying on the business of a manufacturer 
of cotton. The présent suit was brought by the Prairie Cotton Com- 
pany to recover the sum of $3,500, alleged to be due the plaintiff on a 
156 F.— 15 
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contract for the sale and delivery of cotton to défendant. The alléga- 
tions of plaintiflF are, in substance: That on the llth of October, 1904, 
the défendant contracted to purchase from plaintiff 200 baies. of cotton 
at the price of IQi^ cents per pound, the staple to be 1%" long, accord- 
ing to the custom of the cotton trade and of strict middling, nothing 
below middling; that 50 baies of this cotton were shipped to the de- 
fendant and were received and accepted ; and that 150 baies were 
shortly thereafter shipped, which were refused. Thereupon the plain- 
tiff, upon the refusai of the défendant to accept the last shipment of 
150 baies, sold the same, and the basis of claim in the suit is the al- 
leged loss by reason of the différence in the price received at the sale 
and the price agreed upon, together with the costs incident to the 
sale, 6t cetera, making in ail the sum of $3,500. 

The défendant answers and says: That on the 13th of October, 
1904, it agreed to take from the plaintiff 200 baies of cotton at the 
price of 10% cents per pound, but that the cotton contracted for was 
to be of the same quality and character as the 25 baies which had been 
theretofore purcliased by the défendant from plaintiff as a sample lot ; 
that the cotton was to be fuU ly^" in length of staple and was to av- 
erage strict middling, nothing middling; that the 50 baies of the 
first shipment were sent with bill of lading attached; that défendant, 
without opportunity to examine the cotton, paid for it and received 
it from the railroad by which it had been shipped, but, after receiving 
it, upon examination, it was found that the cotton was of an inferior 
grade and was not the kind and quality of cotton, especially in length 
of staple, as the sample which had been furnished by the plaintiff and 
as had been contracted for by the défendant ; that, when the last ship- 
ment of 150 baies arrived, défendant declined to accept that, it being 
of the same length of staple, quality, and grade as the 50 baies there- 
tofore received, and not such cotton as had been contracted for. 

The cause was tried by jury and a verdict rendered in favor of 
the plaintiff for $2,255.66. The court, however, under a practice which 
prevails in South Carolina, reduced the verdict to $1,127.83, and for 
the latter amount a judgment was rendered, to which the defendant's 
counsel duly excepted. At the close of the plaintiff's testimony the de- 
fendant's counsel moved the court to nonsuit the plaintiff on the ground 
that upon the undisputed évidence the plaintiff was not entitled to re- 
cover, and especially upon the exhibition of the communications, by 
letter and telegraph, between the parties, which were the évidences of 
the contract of purchase, together with the admissions of plaintiff 
through its agent, examined as a witness. The court refused to grant 
the motion, to which the défendant duly excepted. There were sev- 
eral exceptions taken by défendant during the trial; one particularly 
relied upon relating to the question as to whether or not there was a 
rescission ofthe contract by the plaintiff. But we do not deem it 
necessary to' consider this nor any other question involved in the case, 
except that of a proper construction of the contract of purchase. In 
order to arrive at a full understanding of the contract, we deem it 
necessary td give the cbrrespondence between the plaintiff and the 
défendant in relation thereto in full. The transaction was in 1904, and 
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on the 13th of August of that year the défendant addressed the plain- 
tiff as foUows : 

"Aug. ISth. 
"We wlll purchase a contract of cotton 1% Inch staple runnlng from Sept 
1, 1904, to Sept 1, 1905, the cotton to be paid for as delivered and to be de- 
livered 150 baies per month f. o. b. our mtUa Thls cotton bas to average full 
1% Ineh staple, bender, nothing less than full wlll be accepted. If you are 
Interested In such a contract we wlll be pleased to hâve your quotatlons and 
views from tlme to time until the contract is closed." 

Plaintiff to défendant: 

"Aug. ISth. 

"Yours 13th to hand. Contents noted. We feel eatisfled we can supply 
your wants as to the character of cotton wanted If we can agrée on price. 
Such cotton as you mention wlll always command a pretty good premium 
over short cotton, say 1 to 1-16 staple. Wlll however, keep your company 
posted and wlll do my best to supply your wants." 

Défendant to plaintiff: 

"Aug. 17th. 

"We désire to hâve you forward us at once a sample of cotton regardless 
of the grade that measures full 1% Inch staple, the length in staple being 
the point in question. Please let us hâve thls sample at once wlth ail expense 
charges to us." 

Prairie Cotton Company wrote on bottom of this : 

"Gentlemen: At présent there Is nothing in thls market that wlll repre- 
sent the cotton as required by you. In fact there la no cotton hère at ail. Will 
send type as soon as It can be obtamed." 

Plaintiff to défendant; 

"Aug. 31, 1904. 

"We sent you a few days ago types showlng what we call very full 1% 
inch cotton, in fact It is 1^ inch to 1 3-16 inch. Would be glad to know what 
you consider it Klndly let us hear from you." 

Défendant to plaintiff : 

"Sept 1, 1904. 

"We are in receipt of your favor of the 28th ult. and are to-day in receipt 
of the sample of 1% inch staple cotton. We hâve gone over this cotton car»- 
fully and flnd that it will just about average 1^ inch staple. So we will r»- 
tain this sample as your type of full 1% Inch staple cotton for future référ- 
ence. We are now In the market for 100 baies of thls cotton. Let us hâve 
your price — landed Clinton, shipment at once. We are also in the market for 
150 to 200 baies cotton per month for each month until Sept 1, 1905. See 
our letter of August 13th. Wlll such dellverles be satisfactory wlth youî 
Please let us know. We are now ready for your quotatlons from time to tlme, 
We désire the following grade: Strict mlddling. We purchase by Carolina 
mill rules." 

Plaintiff to défendant: 

"Sept 8, 1904. 

"Yours 2d to hand; contents noted. The sample sent you is veiy full 1% 
Inch; in fact It is what we sell for % to 3-16 cotton. We sold thls cotton 
few days ago 12% landed; it is worth 11% hère. We can land you 100 to 
200 baies Sept shipment say for 12%, probably 12 cts. This character of cot- 
ton commands good premium. Can sell you commercial 1% inch or full 1 1-fl 
to 1% at much less price. Cheap cotton Is a thing of the past; the crop la 
not made. Let us hear from you." 
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Telegram: 

«Sept 12. 

"Let us shlp you 25 baies to show you the style and character of the cotton. 
Bîleven quarter. This quarter less than we are getting, but want make start 
wltb you as we are satlsfied It vlll lead to business, Answ^." 

Défendant to plaintifï : 

"Sept 12. 

"In reply to your esteemed favor of to-day by wlre we replled as enelosed 
confirmation that we could not use the cotton at 11% cts. We are looklng for 
W\<2<f cotton to-day and lower during tbe week. We thank you for your of- 
fers and hope to bave them continually." 

Plaintiff to défendant (telegram) : 

"Sept 13. 
"We want answer ours last nlght Important You wlU be pleased wltb 
the cotton. Oan sell cotton elsewhere if you cannot use." 

Défendant to plaintiff (telegram) : 

"Sept 13. 
"Will take 25 baies 11 cts. if immédiate shipment Answer." 

Plaintiff to défendant: 

"Sept 13. 
"Telegram received. Will shlp 25 baies eleven. Thls compllmentary ship- 
ment as we are anxious you try cotton, believing same will resuit to our mu- 
tual beneflt; cotton goes forward to-morrow." 

"Sept 13. 
"Tour telegram accepting 25 baies 1% ineh St middling, to hand, We re- 
plied would shlp you the cotton more as a compliment than as a monetary 
basis. Now you gentlemen will find thls lot to be full up, in fact the cotton 
will pull 1% to barely 3-16. We shipped It full In.order that you could judge 
what the cotton Is. You must, however, bear in mind that this is green cot- 
ton and will not hold up in weight like old cotton. We make a specialty of 
staple cotton from 1% to 1%, and If you can pay the priée we can furnish 
you with some satisfaetory business. Now if you can use 1-16 to IVs, or what 
Is known as commercial 1%, can eut the priée, but if you expect to buy good 
flrst class stuff you must expect to pay flrst class priées. Hope this llttle 25 
baies will lead to further business." 

"Sept 14. 
"Yours to hand; contents noted. Not disputing your word, but can't buy 
1% cotton such as we expect to shlp you or call 1%, at 10%. You might buy 
what you and your friends call 1%, and what sults your trade fully as well aa 
If you were getting the actual 1%. We want your business and If the 25 baies 
now going to you not better and worth more money than the 1% you speak of 
having bought at 10% we will glve you the cotton. We would like to see 
what you call 1%, or what suits your trade for 1% ; there are a good many 
différent ideas of 1% cotton, but only one of the actual stuft Itself. We sold 
you the 25 baies % et. less than we could bave gotten East" 

Défendant to plaintiff : 

"Sept 17. 

"We forward telegrams as enelosed confirmation to-day. Please rush thls 
26 baies of cotton with ail despateh; we wish for It to reach Clinton next 
week without fall as we désire to use it along with other cotton we havcL 
We are In recelpt of your favor of the 14th Instant and note what you bave 
to say and are interested." 

Telegram : 

"Sept 17. 
"On what day was 25 baies cotton shipped? Answer." 
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Plaintiff to défendant (telegram) : 

"Sept 17. 

"Telegrams reeelved. Bill ladlng and documents taken ont fourteenth. 
Ootton went via Birmingham and Southern Eallway." 

Défendant to plaintifï: 

"Sept. 21. 

"Up to thls time we hâve never reeelved the 25 baies of cotton nor B. L. 
through bank to show shipment. We are unable to trace and we désire that 
you Institute a télégraphie tracer after the lot and see that we get the cotton 
thls week without fail." 

Plaintiff to défendant (telegram) : 

"Sept. 28. 
"Offer one hundred strict to good mlddllng full Inch elghth eleven quarter, 
bandsome lot, can not do better. Answer early to-morrow." 

Défendant to plaintifï : 

"Sept 28. 

"Your telegram reeelved offerlng 100 baies 1% Inch strict to good mlddllng 
full 11% cts. We hâve not yet reeelved the 25 baies of sample cotton shlpped 
by you ; we would like to see thls cotton before purchasing further. We do 
not wish to buy at 11% cts. as we are conflderrt there wlll be a great décline 
In cotton within the next 30 or 40 days." 

"Oct 4. 

"We are just to-day In recelpt of your sample lot of 25 baies. We supposed 
that it had been lest in transit The lot lost 270 Ibs. ; according to Carollna 
mill rules you are entitled to 8 Ibs loss per baie. Ton wlll please remit for 
amount per bill enclosed less your 3 Ibs. Please quote us Immediately on re- 
celpt of thls letter your closest prlce for 1,800 baies of thls cotton, 1% Inch 
staple exactly as your type shown In thls 25 baies. Dellvery of thls 1,800 
baies to be made to the mill 200 baies each month untll the contract la exhaust- 
ed. Ton must glve your' closest figures to Interest us." 

Plaintiff to défendant (telegram) : 

"Oct. 7. 

"Offer one hundred or two hundred shipment this month equal the 25 baie 
lot in staple, eleven cents. It requlres time and care to sélect thls character 
of cotton, whieh is not very abundaut probably shade this prlce quarter If 
answer early to-morrow." 

Défendant to plaintiff: 

•*Oct. 7. 

"We are in recelpt of your wire offerlng 100 or 20O baies this month at 11 
cts. same as sample lot of 25 baies. We hâve Just purchased some of thls cot- 
ton at 10% cts. and with this before us we conslder your priée too high. If 
on recelpt of this letter you désire to sell us from 200 to 500 baies of thls 
cotton landed Clinton 10% cts. to be delivered 100 baies Oct, 200 Nov. and 
200 Dec., please wire us for acceptance." 

Plaintiff to défendant (telegrams) : 

«Oct 9. 
"Would advise you taking on more from same parties at prlce named, 10%, 
can not supply your wants at such prlce." 

"Oct 10. 
"Quote 1% average st mlddllng, nothlng below mlddllng, eleven, If llmlt 
Impracticable answer the best you can do, wlll exécute order U possible for 
100, answer early to-morrow." 
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Défendant to plaintiff (telegram) : 

"Oct 10. 
"Offer ten flfty himdred baies llke sample lot Answer." 

Plaintiff to défendant (telegrams) : 

"Oct. 10. 
"Telegram received. Your llmit Impractlcable for us. We sold to-day 
same cotton eleven cents; will sell you hundred thls priée; we can not do 
better, market flrm, If accepted answer at once." 

"Oct. 11. 

"Will shlp you one hundred or two hundred ten three-quarters ; we are glv- 
Ing you full Inch elghth cotton ; If you care to shade staple a Uttle can do the 
business for less; we make thls offer to keep business golng with you; an- 
swer early to-morrow sure, eannot do better." 

Défendant to plaintifï (telegram) : 

"Oct 11. 
"Offer ten flfty hundred baies full inch elghth. Answer." 

Plaintiff to défendant (telegrams) : 

"Oct 12. 

"Telegram received ail right Will shlp you one to two hundred balM Inch 
elghth, ten half, average. Strict mlddling, nothing below mlddilng. You 
hâve bought some cheap cotton. Oonflrm." 

"Oct 13. 

"Do you conflnn one or two hundred on sale made you to-day? Elther 
amount satisfactory to us. If you want the two hundred will shlp. Answer." 

Défendant to plaintiff: 

"Oct 13. 

"We are In recelpt of your telegram ofCerlng us the 100 to 200 baies full 
1% inch cotton 10% cts. We hâve wired you as enclosed confirmation that we 
would take 200 baies. We will be pleased to hâve you shlp 100 baies of thls 
cotton now and If agreeable we would like to hâve the other 100 baies shlpped 
any tlme between Nov. Ist and lOth. We understand thls cotton is to be full 
1% inch staple, same as the staple In the 25 baie sample lot you shipped to 
us, the grade to be average strict middling, nothing middllng. We désire 
that you b« partlcular In the sélection of this cotton as nothing less than full 
1% Inch, same type as the sample lot will be suitable to us. Please route via 
Birmingham, or Atlanta, and S. A. L. R, E. to Clinton, S. C, as this routing 
wlU glve us a much qulcker shipment" 

The principal witness examined for the plaintiff in the trial was a 
man by the name of Fowler, the owner and gênerai manager of the 
business of the plaintiff, who conducted the correspondence with de- 
fendant. Fowler admitted that the 150 baies which défendant de- 
clined to accept was of the same grade and the same character of cot- 
ton as the 50 baies which had been sent before with bill of lading at- 
tached ; and he further admitted that none of the 200 baies, composed, 
as stated, of the 50 baies first sent under the contract of purchase and 
the 150 baies which were refused, was of as high grade of cotton as 
the 25 sample baies; and it was also shown, by the undisputed évi- 
dence, that the 25 sample baies was not only a better grade of cotton 
than the 200 baies, but also commanded a higher price in the market 

The prime question, therefore, is what the contract between the 
plaintiff and the défendant was. The counsel for the plaintiff con- 
tends that the question as to whether the plaintiff complied with the 
terms of the contract or not was for the jury to détermine. It is true, 
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as a gênerai proposition, that where the issue is one of fact as to the 
performance of the terms of a contract, it is the province of the jury 
to pass upon it. But before the question of compliance or noncompli- 
ance anses, there must be a détermination of the terms of the contract 
itself. In case of an oral contract, where the parties disagrèe as to 
its terms, or an ambiguous written contract, in which testimony aliunde 
is offered to explain its meaning, the intervention of a jury is often nec- 
essary. But in that of a written contract showing the whole of the 
agreement, couched in terms such as to render it capable of intelli- 
gent interprétation, its construction is for the court, and noit for the 
jury. In our opinion, the contract between the parties to this con- 
troversy is of the latter kind. It is ail contained in the correspondence 
above set forth, and we think that the intention of the parties to the con- 
tract at the time of the correspondence is readily gathered. To our 
minds there is no uncertainty or ambîguity about it, and a proper con- 
struction of it is that the défendant contracted to buy 200 baies of cot- 
ton from the plaintif! of the character, grade, and quality of the 25 
baies which had been theretofore sent as a sample. There is no con- 
tention that the cotton shipped under the contract fulfiUed thèse re- 
quirements. 

On the other hand, plaintiff admits that it did not. It is a well-settled 
ruie that courts will ascertain what parties to a contract hâve agreed 
to by what they hâve said and by the meaning of the words used to ex- 
press their intention. This doctrine is elementary. 

In this case it appears from the record that defendant's motion for 
verdict or nonsuit was made at the conclusion of plaintiff's testimony, 
and that upon the refusai of the court to grant the motion the défend- 
ant introduced a witness by the name of Bailey, who testified as fol- 
lows: 

"Mr. Sîrrine: Q. State to the jury plalnly what you and Mr. Dougherty 
sald that day. A. Mr. Dougherty came into my office the day of the ar- 
rivai, and I sent orer to the warehouse where we had this cotton, this 50 
baies of cotton, and had him to go throngh It, and he came back to my office, 
and I carried him into my prlvate office with Mr. Smart, and we aslied hlm. 
what he considered the cotton, and he said that he called It 1%". We brought 
ont the samples of the 25 baies and laid them beslde the desk In which we 
had the cotton that we had recelved, and we said to him : 'Do you conslder 
this cotton the same as the 25 baies?* He sald: 'I do not.' And he said: 
'Well, I would like to make some settlement of this matter.' And we told 
him we were very anxlous to settle It, that we were needing cotton, and were 
In a straight right now. We asked him what he wlshed to do, and he sald 
he did not know. I said: 'Well, Mr. Dougherty, we wlll state our position In 
this matter, and we wilI tell you what we wlll do. If you wlll hâve your people 
to authorize the bank to release the drafts so the rallroad people can dellver 
this cotton to us, you can hâve our warehouse at your disposai, and you can 
draw the samples from this cotton, and you can arbitrate according to the 
Oaroliua Mill Eules, and if that is not satisfactory you can send them to New 
York and hâve them classified, and if, after the cotton has retumed, you lose 
in the case, we will charge you not a cent for the storage of this cotton In our 
hands.' 

"Q. What did he say to thatî A. He sald he would not do It 

"Q. Did he say anything about his authority to do or not to do thatî A. 
Well, the Impression was that he had the full authority. 

"Q. You spoke of the Carolina Mill Rules, are thèse the mies, July If 190* 
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(handlng wltness book entltled 'Rules Known as the CaroUna Mill Rules and 
Govemlng Sale ot Cotton to Domestie Mills')? * * • A. Yes, sir." 

The défendant did not renew the motion at the conclusion of ail 
the testimony. PlaintiflE's counsel hâve made no point, either in the 
brief or in the oral argument, because of the omission of defendànt's 
counsel to renew the motion for nonsuit at the close of ail the testi- 
mony. Under thèse circumstances we think the court may well assume 
that plaintiff's counsel waived objection, if sudi there might be, to this 
failure, and did not intend to take advantage of the omission of de- 
fendànt's counsel in this respect. We are led, however, to consider 
this point because of the fact that in the conférence of the judges and 
upon an examination of the record it is called to our attention, and the 
question has arisen, as to whether or not by this omission the défend- 
ant has not forfeited its right to be heard. 

In Accident Insurance Company v. Crandal, 130 U. S. 527, 7 Sup. 
Ct. 685, 30 L. Ed. 740, the Suprême Court lays down the rule that 
the refusai of the court to instruct the jury at the close of plaintiff's 
évidence that she was not entitled to recover cannot be assigned for 
error, because the défendant, at the time of requesting such instruc- 
tions, had not rested its case, but afterwards went on and introduced 
évidence in its own behalf. In support of this décision, the Suprême 
Court cites Grand Trunk Railway Company v. Cummings, 106 U. S. 
700, 1 Sup. Ct. 493, 27 L. Ed. 266, in which it was held that the refusai 
to direct a verdict on motion of défendant at the close of plaintiff's 
testimony could not be reversed, if the défendant, after such refusai, 
offers testimony which does not appear in the record. The reason for 
the principle laid down in the case last cited is readily apparent : That 
although the testimony oflfered by plaintiff may not, in itself, hâve been 
sufficient to warrant a verdict, yet the court was entitled to see what ef- 
fect the testimony of défendant, subsequently offered, may hâve had 
upon the issues involved, for it frequently occurs in the trial of causes 
that the testimony of the défendant, upon cross-examination of wit- 
nesses or disclosures otherwise made, has the tendency to strengthen 
rather than weaken plaintiff's case. It was therefore important that 
the defendànt's testimony should be set out in the record, that the 
court might see and détermine, upon ail of the testimony, as to whether 
or not the case should hâve gone to the jury. This view seems to be 
strengthened by the opinion in Northern Pacific Railroad Company v. 
Mares, 123 U. S. 710, 8 Sup. Ct. 321, 31 L. Ed. 296. When ail of 
the évidence had been submitted, the défendant demurred to the évi- 
dence and moved the court to dismiss the action, which the court re- 
fused to do. Thereupon the défendant requested the court to direct 
a verdict, which was also refused and exception taken. The Suprême 
Court, in the opinion, says that : 

"The question raised by the nillng and the exceptions thereto is whether 
there was sufficient eridence to justity the court in submitting the case to 
the jury." 

Then the court proceeds to state the fact which the évidence tends 
to establish and décides that there was enough to go to the jury on the 
question involved in the case, viz. : 
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"That the défendant, by the négligence of an engineer in its employment, 
caused the injury to the plaintiff." 

The testimony of the witnesses offered by the défendant in the case 
now under considération in no way affects that offered by the plaintiff. 
It corroborâtes, substantially, the testimony of the agent of plaintiff, to 
the effect that the 150 baies of cotton which the défendant refusedto 
accept was not of the same character or grade as the 25 baies whicli 
were sent to the défendant by the plaintiff as a sample. Th'is is ail 
the testimony of defendant's witness which we deem material ; the re- 
mainder of it pertaining to negotiations between the parties after the 
refusai to accept the 150 baies looking to an amicable adjustment of the 
controversy. We do not think that the rule of practice laid down in 
Grand Trunk Railway Company v. Cummings and in Insurance Com- 
pany V. Crandal, above cited, appUes in the case before us. The princi- 
ple in our case is that there was no issue of fact for the jtiry at ail, 
upon any of the évidence or upon ail of the évidence. The question 
was one solely for the court — the construction of a written contract, 
plain in its terms. There was no contradiction as to the telegrams and 
letters which contain the terms of the contract ; thèse being capable of 
intelligent construction, setting out the agreement of the parties in 
unmistakable terms that plaintiff agreed to deliver to the défendant a 
certain grade of cotton like a sample lot of 35 baies shipped by the 
plaintiff to the défendant in the outset. The plaintiff admitted that the 
cotton in controversy was not of that grade, but contended that the 
contract did not call for it. The defendant's witness simply corrob- 
orated the fact that the cotton shipped was not of the quaUty and grade 
of the sample lot. The construction of the contract, as set forth above 
in this opinion, being for the court, there was no issue of fact for the 
jury. In ail of the cases we hâve examined on the point we are now 
discussing, there was some évidence relating to the fact at issue, and 
the rule was laid down that if a défendant failed, after introducing tes- 
timony, to renew the motion to direct a verdict made at the close of 
plaintiff's case, the refusai of the trial court to grant the motion could 
not be assigned as error. 

We regard Insurance Company v. Crandal and Railroad Company 
V. Mares, supra, as the leading authorities upon the point in question, 
and it will be observed that in both of thèse cases, the motion was that 
the court instruct the jury to retum a verdict for the défendant. A 
motion of this character invoked the power of the court, after consid- 
ering the testimony and ail of it in its various aspects, and giving to it 
and every part of it its due weight, with ail légal and reasonable in- 
ferences to be drawn therefrom, to détermine whether or not it was 
sufficient to warrant a verdict for the plaintiff. But such is not the 
situation in the case hère. The motion of defendant's counsel was not 
to direct a verdict, but nonsuit the plaintiff on the ground that the 
contract required of it the delivery of a certain grade of cotton, ac- 
cording to a sample which had theretofore been furnished, and, if 
such were the contract, plaintiff admitted the nonperformance, and 
therefore could not maintain its action against the défendant for an al- 
leged breach. The motion of défendant was based solely upon a prop- 
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osition of law, and no issue or question of fact was involved. We do 
not think therefore that any question in regard to the rule of practice 
referred to arises. We construe the contract as we hâve before stated 
in this opinion, and, such being our construction, with plaintiff's ad- 
mission of noîiperformance, there was not even a scintilla of évidence 
to go to the jury to support a finding for the plaintiff. We think the 
leamed judge on the trial court should hâve entered a nonsuit, as re- 
quested by défendant, and the refusai to do so was error. 

There is error, for which the judgment of the Circuit Court is re- 
versed. 

Reversed. 

McDOWELL. District Judge, dissents. 
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(Circuit Court of Appeals, Eighth Circuit September 2, 1907.) 

No. 2,546. 

1. Masteb ahd Sebvahi>— Injubt of EUilboad Emplotiè— Failtibe of Oou- 

FANY TO PbSSCBIBB RX7I.BS. 

The fallure of a railrcad company to prescrlbe signais and rules for 
the movement of two englues ■when coupled together does not constltute 
négligence whlch wlU glve an employé Injured durlng such a movement a 
rlght of recovery therefor, where It did not appear that any occasion had 
ever arlsen showlng the necesalty or Importance of any such raies, and 
where, moreover, the employé when InJured was In a place where be had 
no rlght to be and no rlght to rules for hls protection there. 

[Bîd. Note.— For cases In point, see Cent Dig. vol. S4, Master and Serv- 
ant i 283.] 

2. SaME— ACTIONABLE NEGLIGENCE. 

An act Whlch caused an Injury to another not foreseen, and whlch 
could not reasonably hâve been antlclpated, does not glve a rlght of re- 
covery for such injury on the ground of négligence; and a rallroad com- 
pany cannot be held Uable for an Injury to a brakeman who was rldlng 
on the pllot of the flrst of two engins coupled together, where he had no 
rlght to be, concedlng, as clalïned, that It was caused by the act of the 
englneer of the rear englne In startlng hls englne suddenly and causlng it 
to jar the one in front ; such englneer having no knowledge of the brake- 
man's position on the pllot 

[Ed. Note. — For cases In point see Cent Dig. vol. 34, Master and Serv- 
ant 5 163.] 

8. SAilB— OONTEIBUTOBY NEGLIGENCE— ASSUMPTIOH OF DANGEEOUS POSITION. 

PlalntlfiC, an experlenced brakeman, who was dlrected by the conductor 
Of a train to take charge of two englues coupled together, whlch were to 
proceed to a sidlng for swltching purposes, at about the ttme the.englnes 
were glven the signal to start ran by them and jumped upon the pllot of 
the front englne, from which he fell, or was thrown, receivlng an Injury. 
The pilot was provlded with no place for a person to stand or where he 
could stand safely, and was not Intended to be used for that purpose, but 
the engines were provlded with steps with handholds, on whlch plaintifC 
could bave safely stood, or by means of whlch he could hâve entered the 
cab, and he passed by such steps In going to the pilot. Held, that the 
rallroad company was not chargeable with négligence In not eqnipping the 
pllot with a -footboard and grab Irons to render It a safe place for plaln- 
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tlff to ride, nor was it llable for hls injury, whlch was caused, or at least 
contributed to, by bis own négligence in unnecessarily assumlng a dan- 
gerous position. 

[Ed. Note. — For cases In point, see Cent Dig. voL 34, Master and Serv- 
ant, §§ 706-709. 

Assumption of rislc incident to employment, see note to Obesapealie & 
O. B. Co. V. Hennessey, 38 C. O. A. 314.] 

In Error to the Circuit Court of the United States for the Eastem 
District of Missouri. 

W. F. Evans, for plaintiiï in error. 

Jesse H. Schaper (George W. Lubke and George W. Lubke, Jr., 
on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. The défendant in error recoverd judg- 
ment in the sum of $6,000 against the plaintiiï in error, a railroad 
corporation. As the chief insistence of the plaintiff in error is that 
the trial court erred in refusing its request for a directed verdict, a 
review of the case as presented by the évidence is necessary. 

At the time of the injury, the défendant in error was employed as 
head brakenaan on a construction train used in building a railroad 
for the plaintiff in error between St. Louis and Kansas City, Mo. 
He had been so employed for several months prior to the injury here- 
after described, and was a brakeman of long expérience, familiar with 
the duties incident to his employment. On the morning he received 
his injury, the construction train was at Bowen, three miles west of 
the town of Windsor, in Henry county, Mo., a station on said road. 
The train consisted of a large number of freight cars and two en- 
gines coupled. together. The front engine is known in the évidence 
as No. 623; the rear engine as No. 462. From Bowen to Windsor 
the train was pushed by said engines. The ground was very wet and 
muddy, and, as the track was new and unsettled, the upward and down- 
ward motion of the cars caused them to jump out of the knuckle of 
the automatic couplers, whereby the cars would become detached. 
This became so annoying, occasioning fréquent stops, that the con- 
ductor in charge sent to the caboose for links and pins, used on the 
drawheads, and substituted them in place of the automatic couplers, 
which change remedied the trouble. The défendant in error was prés- 
ent when this substitution of the link and pin couplings was made, 
and was fuUy cognizant thereof. When the train arrived at Windsor, 
the défendant in error detached the locomotives and tenders from the 
train of cars, for the purpose of running the engines about 300 feet to 
a siding for the purpose of shifting cars. The direction and control 
of this movement of the engines were, as customary, by the conductor 
committed to the charge of the défendant in error, as the head brake- 
man. He undertook to ride on the pilot to the point of destination, 
from which he fell. His left foot was so crushed by being run over 
by the pony wheel of the engine as, in the judgment of the surgeon, 
to render its amputation necessary. 
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The négligence imputed by the pétition to the plaintiff in error as 
grounds for recovery of damages is: (1) The failure of the plaintiff 
in error to promulgate rules "for the accompHshment of the work of 
coupling said engine No. 623 onto said cars and switching the latter 
from the main track to and upon said side track by means of said two 
engines coupled together by means of said link and pin and adjusted in 
the manner aforesaid, by which System of signais and rules said vari- 
ous servants and employés of défendant should be govemed, and by 
the use of which one employé could protect and guard himself against 
the action of another." (3) That the act of Connecting engine 463 
with 623 by means of said link and pin, and in causing said engine 
462 to suddenly move forward and violently strike engine 623 "while 
the same was also moving forward, while aie défendant in error was 
so situated upon the pilot." And further was the plaintiff in error 
guilty of négligence "in causing said engines while so connected to 
suddenly move forward," while the défendant in error was so situated 
on said pilot. (3) In failing to provide and furnish the défendant in 
error at the time and place with reasonably safe appliances at and 
about said engine No. 623, such as grab iron and footboard, for the 
défendant in error to do his work. 

The answer tendered the gênerai issue of nonliability, and pleaded 
contributory négligence. One of the défenses made under the gênerai 
issue was that tihe train of cars and engines in question, at the time of 
the accident, were being used by an independent contractor doing the 
construction work of said road, and that the défendant in error was 
at said time in the employ of said contractor, and not that of the rail- 
road Company. And error is assigned of the action of the trial court 
in refusing to submit to the jury the question of fact as to whether 
or not the défendant in error was so in the employ of said contractor ; 
the contention being that there was sufficient évidence to carry the 
question to the jury. In view, however, of the conclusion reached 
by us on the merits of the claim for damages, it is not deemed essential 
to consider this assignment of error. 

Tuming to the acts of imputed négligence, we are unable to per- 
ceive the légal basis for the claim that the railroad company failed 
of its duty to this employé in not prescribing signais and rules for 
the movement, at the time and place, of the engines when their move- 
ment was tumed over to him. He knew that no such rule had been 
promulgated, and the évidence fails to disclose that any occasion had 
ever arisen to render such prescription important, much less necessary. 
As the company was using in its regular opération of its trains the 
required automatîc coupler, it could not be expected that it should an- 
ticipate the emergency which required, for the instant, the substitution 
of the link and pin. From the very necessities of the case, when such 
onusual and unexpected emergency arises out on the road, there must 
be left to the best judgment of experienced operatives the method of 
overcoming the obstacle. Rules and régulations of a railroad com- 
pany are the offspring of expérience, formulated as new conditions 
dictate their expediency or necessity. If, as the testimony of the de- 
fendant in error himself shows, it was customary for the front engi- 
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tieer, when two engines couplèd together were to make the movement 
in question, to apply the motive power, why was it necessary for the 
railroad management to prescribe a rule to that effect? And if, per- 
diance, the two engineers receiving the signal for a forward move- 
ment, the rear engineer should on a particular occasion let on steam 
to put his engine in motion, why should the company make a rule 
about it to protect an employé like the défendant perched upon the 
pilot, where he had no right to be, and where the company in con- 
structing it did not intend or contemplate he should be? What this 
complainant stood in need of to support his action was that there 
should hâve been such a rule which he could claim to hâve been violat- 
ed, the absence of which leaves him without a cause of action. 

The second ground of recovery is equally meritless. Yielding to 
the action of the jury in discrediting the positive testimony of both 
engineers and the fireman that. the automatic coupler between the two 
engines was not changed by the substitution of the link and pin, and 
accepting the testimony of the interested suitor, there are several suf- 
ficient answers to his claim based thereon: (1) Under the circum- 
stances of the change, made to obviate the constant séparation of the 
train because the knuckle of the automatic coupler by reason of the 
up and down motion of the cars on the soft, uneven roadbed would 
not hold them together, was not a négligent act of the conductor. On 
the contrary, it was commendable judgment. (3) The défendant was 
présent when the change was made, and, according to his testimony, 
he knew the two engines were coupled together in that manner when 
he undertook to ride on the pilot. (3) He testified as an expert that 
the slack between the engines was greater when coupled with the link 
and pin than when coupled with the automatic appliance. He also 
knew when he unnecessarily undertook to ride on the pilot that by 
reason of that very slack the liability to jarring while the engines were 
in motion on such a roadbed were increased, and yet he voluntarily 
«xposed hîmself to such hazard. 

The engineer of the rear engine testified that he only gave steam 
suiBcient to put his engine in motion in connection with its fellow en- 
gine, and that there was no impact with No. 623, The engineer and 
fireman of the front engine testified that there was no jar to their en- 
gine from such impact. The jury, however, must hâve been unwilling 
to crédit the testimony of any number of witnesses who were employés 
of the railroad, except the one who was suing the company, for he 
alone asserted such violent jar. But if it be conceded Ûiat the rear 
engine did strike the front one with force sufficient to jar it, how does 
the fact give a cause of action for damages to this défendant in error? 
An injury which was not foreseen, and could not be reasonably antic- 
ipated as the probable resuit of an act of imputed négligence is not ac- 
tionable. Hoag v. Railroad Company, 85 Pa. 299, 27 Am. Rep. 653 ; 
Railway Company v. Kellogg, 94 U. S. 475, 24 L. Ed. 256; Chicago, 
St. P., M. & O. Ry. Co. V. Elliott, 55 Ped. 949, 5 C. C. A. 347, 20 L. 
R. A. 582. The engineer of No. 462 did not know at the time that the 
défendant in error was perched on the pilot. In so far as the other 
employés of the company, who were at their proper places of duty, 
were concerned, the action of the rear engineer did not affect them. 
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They felt no jar. And if the défendant in error hàd been either in the 
cab, or on the steps leadjng thereto, where, as will hereaf ter appear, 
he could hâve stood, he would hâve escaped in jury. Before he has 
any right in law to complain of having been wrongfuUy jarred from 
where he stood, it must first appear that he had a right to occupy such 
position at the time. It is like the instance of a man walking on a 
raiiroàd track, where he has no right to be, and is run down by an 
appfqaching engine. Being where he had no right to be found, the 
raiiroàd company is under no obligation to look ont for him in such 
position. Only after the engineer, in the exercise of ordinary care, dis- 
covers the présence on the track of the trespasser, and that he is un- 
heedful of danger, does the law hold him and the master liable for the 
injury; and then only if, after discovering the péril, the engineer 
should fail to exert every means reasonably in his power to avert the 
injury. The évidence fails to show that the engineer of No. 462 had 
any knowledge of the position of the défendant in error on the pilot 
More than that, the conductor, introduced as a witness on behalf of 
the défendant in error, who thereby vouched for his veracity and cred- 
ibility, testified that when he gave directions to the défendant in error 
to taïe charge of the movement of the engines he stood opposite to or 
near éngine 463, and gave the signal, meaning "Let her go." That 
while the défendant in error was going toward the front engine, both 
engines were in motion. As the conductor immediately tumed his back 
to walk away, he did not see the accident. The rear engineer testified 
that, when the défendant in error passed by his engine going to the 
front, he was running, and both engines were then in motion. The en- 
gineer of No. 633 also testified that after he got the signal to start, 
and while both engines were moving, the défendant in error passed 
his engine in a run and jumped on the pilot, when his foot slipped, 
and he fell with his left foot under the pony wheel of his engine. But, 
as ail thèse witnesses testified favorably to the raiiroàd company, they 
were disbelieved by the jury; and they accepted the unsupported state- 
ment of the employé suing the company that he got on the pilot while 
the engine was standing still, and gave the signal to start before there 
was any movement of thè engines. If jurors, against such overwhelm- 
ing weight of évidence, may arbitrarily render a verdict, without the in- 
terférence of the presiding judge, it tends to destroy intelligent and 
honest confidence in trials by jury. 

The most remarkable contention advanced in support of this action 
is the charge of négligence on the part of the raiiroàd company in hOt 
so equipping the pilot with à suiïïcient footboard and grab irons for the 
hands so as to make the pilot a safe place for him to ride. This would 
almost excite admiration for its audacious presumption, if it were not 
as ridiculous as absurd. He knew when he undertook to ride there 
that it was not prepared for the carriage of an employé ; that it was 
necessarily dangerous without such safety appliances. With as much 
cqmmon sensé and right might he hâve undertaken to ride on the 
drawhead between the engines, and after falling therefrom charge the 
raiiroàd company with négligence in not erecting a footboard and grab 
irons there to make the place safe, protecting him against his fool- 
hardy act. The pilot in question, commonly known as the "cow 
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catcher," was constructed and intended only to remove obstacles, such 
as cattle or other animate or inanimate objects, which might be en- 
countered on the track. It is held in place by means of an iron rod ex- 
tended from the bottom of the baseboard, inside the slats, upwards, 
where it is seçured by boit at the top. The only room for the sup- 
port of a man's feet was between that iron bar and what is called the 
"heel" of the baseboard, not over three inches in dimçnsion. It was 
on this narrow space the défendant undertook to stand, when, as his 
testimony showed, the sole of his shoe was four inches broad. As he 
thus stood on his left foot, immediately in front of said pony wheel of 
the engine, the only other support he had was the flag stafï, about one 
and a half feet in length and about one inch in diameter. It was a lit- 
tle above and to the left of him, so that he had to extend his left hand 
somewhat backward to grasp it. He testified that when the jar of 
the engine came, the flag staflF turned in its socket, and he fell. This re- 
volving of the fîag staff was not caused by the impact of the rear en- 
gine, as the conductor testified it so revolved a short time prior to this 
accident when he had taken hold of it. The flag staff was not intended 
for any such use. Its sole purpose was to support a small signal flag, 

Moreover, the évidence showed that the master had furnished a rea- 
sonably safe place for this employé to hâve ridden to the point of hi? 
destination. Just back of each of said engines, at the front of the 
tenders, on each side of them. were steps made for the purpose of en- 
tering the cabs of the engines. Thèse steps were broad and long enougb 
to safely stand upon with grab irons for the hands to hold to, so that 
the défendant in error with perfect ease could hâve gone into the cab, 
or stood on the step, supporting himself by the grab irons. He passed 
by and in fuU view of those steps in going to the pilot. He knew they 
were there, and that he could ride on them if he desired. To save 
walking 35 feet, when he should arrive at the point where he should 
dismount to throw the switch, he passed by the safe place furnished 
by the master and elected to take the hazard of standing on the nar- 
row, insecure perch of the heel of the pilot. 

Under such circumstances, the law is that the servant cannot hold 
the master responsible for the misfortune of an injury received while 
making use of machinery or appliances for a purpose neither designed 
nor contemplated by the master. Wood's M. & S. § 402 ; Bailey's Mas. 
Liab. 22 ; Shear. & R. Neg. 346 ; Jayne v. Sebewaîng Coal Company, 
108 Mich. 242, 65 N. W. 971 ; Galvin v. Old Col. Co., 162 Mass. 533, 
39 N. E. 186 ; Kauffman v. Maier et al., 94 Cal. 269, 29 Pac. 481, 18 
L. R. A. 124 ; Hamilton v. Railroad Companv, 83 Ga. 346, 9 S. E. 670 ; 
Elgin, J. & E. Ry. Co. v. Docherty, 66 111. App. 17 ; Wilson v. Michi- 
gan C. R. Co., 94 Mich. 20, 53 N. W. 797. 

With such réitération that the necessity of repeating it almost ex- 
cites impatience, the courts bave asserted, and consistently held, that 
when the servant, of his own volition and for his own convenience, as- 
sumes a dangerous position, not intended by the master, in which to 
perform his work, he is without just complaint against the master if in- 
jury thus come to him. Railroad Company v. Jones, 95 U. S. 439, 24 
h. Ed. 506; Burns v. Chronister Lumber Company (Tex. Civ. App.) 
87 S. W. 163; Rucker v. Railway Co., 61 Tex. 499; Kresanowski v. 
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Railway Company (C. C.) 18 Fed. 229; Tower Lumber Company v. 
Brandvold, 141 Fed. 919, 73 C. C. A. 153. 

In the latter case the servant unnecessarily sat on the end of the 
bunker, with hîs feet hangîng down over the end, with nothing to sup- 
port him except his hands pressed against the side of the bunker. Com- 
menting on this, Judge Adams said: 

"The evidenc» In our opinion concluslvely shows that he voluntarlly and 
neediessiy exposed himself to danger ; that he took a position npon the loggln'g 
car full of obvions péril. Any ùnusual jolt or mlshap, in the nature of thlngs 
and according to common expérience of manlsilnd, would hâve dislodged hlm 
from hls perlions position and subjected hlm to injury." 

This principle of law has been again asserted and applied under cir- 
cumstances of comparative recklessness on the part of the servant in 
the more récent case of Crookston Lumber Company v. Boutin, 149 
Fed. 680, 687, 79 C.-C. A. 368. 

Where, as in the case ât bar, there was a reasonably safe place, on 
the steps leading to the cab of the engine, where the défendant in 
error cotild hâve ridden, quite accessible to him and convenient 
enongh to his work, his sélection of the pilot was positively reckless, 
and at his own risk. Chicago & N. W. Ry. Co. v. Davis, 53 Fed. 61, 
63, 3 C. C. A. 420; Morris v. Duluth, etc., Railway Company, 108 
Fed. 747, 749, 47 C. C. A. 661. 

In Gilbert v. Burlington, C. R. & N. Ry. Co., 128 Fed. 536, 63 C. C. 
A. 27, 34, with pungent applicability to this case, the court said : 

"Where there Is a comparatlvely safe and a more dangerous way known to 
a servant by means of whlch he may discharge hls duty, It Is a want of ordl- 
nary care for him to sélect and use the more dangerous method. • • • He 
cannot recover, becanse his négligence contributed to the InJury. • • • A 
brakeman carelessly jumps onto the brake beam of a movtag car and selzes a 
handhold • • • when there are other handholds for the purpose of ena- 
bllng him to climb upon the cars, whlch he ought to hâve used. • • • He 
cannot recover because his négligence dlrectly contributed to his Injury." 

This ruling is recognized and enforced by the state court. Mont- 
gomery v. Chicago Great Western Railway Company, 109 Mo. App. 
88-94, 83 S. W. 66 ; Moore v. Kansas City, Ft. Scott & Memphis Rail- 
way Co., 146 Mo. 572, 48 S. W. 487. 

The défendant in error undertook to justify his sélection of the pilot 
on which to ride by testifying that employés had been in the habit of 
so riding under similar circumstances. This excuse the law does not 
recognize. In Dawson v. Chicago, R. I. & P. Railway Company, 114 
Fed. 870, loc. cit., 872, 52 C. C. A. 286, Judge Thayer, speaking for 
this court, said : 

"Oonceding It to be true that brakemen sometlmes take snch rlsks without 
any sufficlent cause or excuse, yet snch acts should nevertheless be pronounc- 
ed négligent Such conduct on the part of brakemen and others ought, also, 
to be dlsconraged. If a man exposes himself to great rlsk unnecessarily, he 
is gullty of négligence, although It be shown that other persons bave donc the 
same thing and escaped unhurt The Inhérent quality of an act la not chang-. 
ed, whether It Is done by one or many." 

Mr. Justice Swayne, in Railroad Company v. Jones, supra, speaking 
to the recklessness of undertaking to ride in a less perilous situation 
than did this défendant in error, said: 
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"He could hâve gone Into the box car in as llttle, If not less, tlme than It 
took to cllmb to the pilot. The knowledge, assent, or direction of the com- 
pany's agents as to what he did is immaterial. • * * As well might he hâve 
obeyed a suggestion to ride on the cow catcher, or put hlmself on the track 
before the advanclng wheels of the locomotive. • * • He was not an in- 
fant nor non compos. * • ♦ He was hlmself the author of hls misfortune." 

So, in Montgomery v. Railroad Company, supra, the court, speaking 
to a like contention made by the plaintifï, said : 

"The évidence shows that swltclimen as a rule frequently Incur risks whlch 
Beem almost Incredible, but may be accounted for from the well-known fact 
that constant exposure to danger dulls the sensé of caution and engenders 
recklessness. It seems to hâve been a theory of plaintlff' that this reckless- 
ness upon the part of switchmen would relieve him from the imputation of 
négligence.. But the courts cannot approve a custom so fraught with péril 
as an excuse for want of proper care. Such a rule would impose upon the 
master practically Insurance and indemnity of his servant agalnst bis own 
wrongs." 

It almost daily falls under the observation of those living in cities 
that impatient persons, rather than wait three or four seconds, will rush 
in front of approaching street cars, and cast the die upon the chance 
of clearing the front of the car, when a slip of the foot, or the striking 
of the toe against the rail, invite instant death. Such foolhardiness af- 
fords no justification either in law or common sensé for its répétition. 

Sound public poHcy, predicated of the interest the commonwealth has 
in the lives and limbs of its subjects, demands that the courts should re- 
ject such a claim for damages as this record présents. 

The judgment of the Circuit Court is reversed, and the cause re- 
tnanded, with directions to grant a new triaL 



THB POKANOKET. 
(Circuit Court of Appeals, Fourth Circuit September 10, 1907.) 

No. 727. 

MA.STEB AND SEBVAKT— COHTEAOT OF EMPLOTMENT— DTTBATION OF EMPLOTMBNT. 

A verbal contract between the owner of a vessel and a marine engineer 
for the services of the latter, lit whlch his wages were flxed at a stated 
Bum per month, but wlthout any specifled term of employment, constituted 
a hlrlng at will, and not by the month, and, in the absence of any estab- 
lished usage to the contrary, either party had the right to termlnate the 
employment at any tlme wlthout notice, and, upon the employé's discharge, 
he was entltled to wages only to the tlme of such discharge. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 34, Master and Serv- 
ant § 19.] 

Appeal from the District Court of the United States for the Eastem 
District of Virginia, at Norfolk. 

John W. Oast, Jr., for appellant. 
Henry Bowden, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

156 F.— 16 
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BOYD, District Judgé. This is an appeal f rom a decrèe în admi- 
ralty entered by the District Court of the United States for the Eastem 
District pî Virginia, , at Nç»rfolk. The. appellee, Leslie B. Çolgin, a 
marine engineer, for some time anterior to the making of the con- 
tract, which is the basis of this proceeding, was employed as chief en- 
gineer on a steamer called "The Aurora," which belonged briginally 
to thé James River Navigation Company. Subsequently this steamer 
was bought by the Newport News & Norfolk Steamboat L,ine, a cor- 
poration tmder the laws of Virginia, which corporation was also the 
owner of the steamer named "Pokanoket," the latter vessel being, at 
the time of the contract of employment, at St. Johns, Newfoundland. 
The contract of employment, as stated by the libelant in his testimony, 
was as f oUows : 

"It wap a verbal contract between Mr. Davis and me at Petersburg on the 
steamer Aurora, the steamer I was running on at that time, and he asked me 
If I would go to St. John and help hlm look at a boat, and If I would corne 
down with her, and that my wages — ^he asked me what I would want a 
month and I gave hlm my priée, $80 per month, to go chlef, and I said I will 
go down and corne wîth the boat, and he sald the wages would be the same as 
when worklng on the Aurora, but the day she gets to Norfolk my pay would 
be $80 per month and start at; that time. I was getting $70 par month on the 
Aurora." 

The libelant went to St. Johns and brought the Pokanoket to Nor- 
folk, arriving at the latter place on the 16th of May, 1906, and from 
the time of employment to that date he was paid at the rate of $70 
per month. From the 16th of May, 1906, to the Ist of June follow- 
ing, he was paid at the rate of $80 per month and for the month of 
June he was paid $80, the last payment, to wit, for the month of June, 
having been made between the Ist and 5th of July, 1906. The libelant 
continued in the employment of the steamer Pokanoket, as chief en- 
gineer, until July 17, 1906, vvhen he was discharged at Norfolk, Va., 
by George B. Townsend, the agent of the owner. The cause of the 
discharge, as. claimed by the owner of the steamer, was inefiiciency 
and incapacity on the part of libelant to properly manage and operate 
the machinery which he had in charge. At the time of the discharge 
the steamboat company proposed to pay the libelant the sum of $46.99, 
the amount of his wages for the 17 days in July at the rate of $80 per 
month. But libelant refused to aceept it. The libelant states that 
he immediately sought work, but did not succeed in finding employ- 
ment until August 1, 1906. A libel was filed by Colgin against the 
steamer Pokanoket, her tackie, apparel, etc., in the District Court for 
the Eastern District of Virginia, at Norfolk, Va., on the Ist day of 
August, 1906, the claim being for $80 wages for the month of July, 
1906, and costs. The attachment and monition were serted on the 
2â day of August, 1906. In the due course of proceeding, the re- 
spondent filed its answer ori the lOth day of September, 1906, denying 
the libelant's right to the sum of $80 wages for the month of July, 
1906, and costs, but admitting that there was due him the sum of 
$46.99 for 17 days' work in July, 1906, at the rate of $80 per month. 
Respondent then and there tendered.to the libelant the said sum of 
$46.99, with interest thereon from July 17, 1906, which he refused to 
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accept; whereupon respondent deposited the said sum, together with 
the interest, in the court, to be held subject to its orders. 

There was some testimony, pro and con, upon the hearing as to 
Colgin's qualifications as a marine engineer — on his part that he was 
well-skilled and proficient as such, whilst respondent, on the other 
hand, oiïered testimony tending to show that he was not capable and 
well qualified. But, in our view of the case, this çontroversy is not 
material. The chief point presented is the construction of the con- 
tract under which the libelant was employed. He insists that it was 
by the month, and that it was a violation of its terms to discharge 
him except upon a month's notice. The District Court took this view 
and entered a decree for the libelant for $80, the full month's wages 
for July, 1906, and for costs. In this we think there was error. The 
contract, which is fuUy set out in the testimony of the libelant as giv- 
en above, has, in our opinion, the effect to détermine the measure of 
compensation, but does not fix a definite period of employment. In 
other words, the contract constitutes nothing more, in law, than what 
is known as a hiring at will, which could be ended at any time, by 
either party, without notice. There was no évidence of any settled 
usage or custom of the port which would take the contract in this 
case out of the rule which governs such contracts generally. There 
is nothing in the contract ôf employment which can be construed to 
mean that the libelant was required to serve the employer for any 
specified time; nor is there anything to indicate that the employer 
was bound to retain him in service for a definite period. The con- 
tinuance of the term of service was left discretionary with both par- 
ties, and either had a right to put an end to it at any time. 

In the case of The Pacific (D. C.) 18 Fed. 703, an engineer was 
employed on a steam tug used about a harbor at a certain rate per 
month, but without any agreement as to the duration of his service. 
Held, in the absence of proof of any settled usage, that he could be 
discharged at any time without previous notice, and could recover 
only for the time actually served. The learned judge (Morris), in de- 
livering the opinion in this case, said: 

"Unless the verbal contract proved Is controlled by usage or custom, or some 
presumption of law or f act, It must be held to be a gênerai or Indeflnlte hiring, 
and, I take it, the law as to such a contract is correctly stated in Wood, Mas- 
ter & Servant, 272." 

The quotation from Wood is as follows : 

"With us the rule (différent from the English rule) Is inflexible that a gên- 
erai or indefinite hiring is prima facie a hiring at will, and, if the servant 
eeelis to mnlîé it out a yearly hiring, the burden is upon him to establish it by 
proof. A hiring at so much a day, weelc, or year, no time belng specified, Is an 
indeflnlte hiring and no presumption attaches that it was for a day even, but 
only at the flxed rate for whatever time the party may serve. It is compétent 
for either party to show what the mutual understanding of the parties was in 
référence to the matter, but, unless their understanding was mutual that the 
service was to extend for a certain flxed and definite period, it is an in- 
deflnlte hiring and is determinable at the will of either party. • * • 
Thus it will be seen that the fact that compensation is measured at so much 
a day, month, or year does not necessarily malse such hiring a hiring for 
a day, month, or year, but in ail such cases the contract may be put an end to 
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by elther party at any tlme, uniess the time Is flxed and a reooveiy had at 
the rate flxed for the services actually rendered." 

FoUowing in the same Une is the case of The Rescue (D. C.) 116 
Fed. 380, in which Judge McPherson, of the Eastem District of Fenn- 
sylvania, holds that: 

"In the absence of proof of any settled usage or cnstom of the port, an en- 
glneer employed for a vessel at a certain rate of wages per month, wlthout any 
specifled term of service, may be dlscharged at any time, elther durlng or at 
the end of a month, without previous notice, and can recover wages only for 
the tlme actually served." 

The conditions of empioyment and the terms of the contracts in 
thèse two cases were substantially the same as in the case hère. 

In Edwards v. Seaboard & Roanoke Railroad Co. et al., 121 N. C. 
490, 28 S. E. 13 7, the Suprême Court of the state (Chief Justice Fair- 
cloth delivering the opinion) upholds the same doctrine, and déclares 
the law to be that: 

"Where a letter from an employer stated, 'Ton hâve been appointes gên- 
erai storekeeper of the System, to take eiïect July lôth. Your salary wlll be 
$1,800 a year' ; and the appointée entered upon his duties and recelved $150 per 
month untU he was dlscharged — held, that the contract was not an empioyment 
by the year, the reasonable construction of the contract being that the parties 
intended that the service should be performed for the priée that should aggre- 
gate the gross sum annually, leavlng the parties to sever thelr relations at 
wlll." 

Wo might cite, almost without number, décisions in the American 
jurisdictions to the same effect, but we do not deem it necessary. We 
conclude, therefore, that the libelant is only entitled under the contract 
to recover of the respondent compensation at the rate of $80 per month 
for the 17 days actually served in July, 1906, and that the decree of 
the District Court should be modified to that extent. The decree is re- 
versed and the case remanded to the District Court of the Eastem 
District of Virginia, to the end that a decree in harmony with the 
views herein expressed may be entered. 

Reversed. 



UNITED CIGARETTE MACH. CO., Limited, y. WRIGHT. 

(Circuit Court, B. D. North Carolina. August 24, 1907.) 

IHJUNCTION— Resteaining Foeeign Suit— Couet Fibst Obtainiwg Jumsoio- 

TION. 

Where the parties to a suit and the greater part of the proi)erty whlch 
Is the subject of the lltigatlon are wlthin the jurlsdlctlon of a court, It has 
power to enjoln the maintenance of a suit in a forelgn country between 
the same parties and Involving the same subject-matter, and wlll do so 
where It flrst obtained jurisdiction and ail matters between the parties 
are being fully litlgated before It It is not a ground for the Institu- 
tion of a forelgn suit by a défendant, involving the same issues in whole 
or In part, that complainant's witnesses refused to answer certain ques- 
tions on thelr examinatlon, since the court had full power to compel an- 
swers, if proper. 

[Bd Note. — For cases in point, see Cent. Dlg. vol. 27, InjuncOon, S 38.] 
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In Equity. On motion to vacate restraining order. 
See 132 Fed. 195. 

Jas. H. Pou, for complainant. 

F. H. Busbee and W. P. Bynum, for défendant 

PURNELL, District Judge. Défendant on notice moved to vacate 
the restraining order heretofore entered, and principally on the ground 
that certain officers of complainant corporation declined to answer 
certain questions or give information touching the agency and settle- 
ment set out, and involved in the original bill about transactions in 
North Africa, Asia, Malta, and adjacent islands. As the court reads 
the pleadings, thèse matters are involved in the original suit, and the 
mère fact that witnesses for complainant declined to answer certain 
questions cannot eliminate them therefrom. On proper complaint the 
witnesses would hâve been compelled to answer proper questions re- 
lating to the litigation. 

The right of courts of equity to restrain litigants in other states 
or foreign countries is discussed very fuUy in High on Injunctions, 
vol. 1, §§ 103-107, inclusive. In the case at bar the jurisdiction and 
power of this court is admitted. Both plaintif! and défendant are 
within the reach and power of this court ; the défendant residing with- 
in the jurisdiction of the court and within the territorial limits of 
this district. The suit hère and the suit in England admittedly arose 
out of the contract between the complainant and défendant. Both 
suits involve matters growing out of Wright's agency. The suit hère 
was instituted nearly three years before défendant attempted to in- 
stitute a suit growing out of the same matter in England. Testimony 
had been taken. Accounts between the parties had been stated. The 
case was ready for argument before the master. Both complainant 
and défendant in their bills and cross-bills asked for a full and com- 
plète accounting, and complainant in a supplemental and amended bill 
asked for the termination of Wright's agency and a final settlement 
of ail matters growing out of the agency. Very little of the prop- 
erty of either of the parties appears to be in the foreign country. The 
great bulk of complainant's property is at Lynchburg, Va., and of 
balance much more is situated at Dresden, in Saxony, than within 
the jurisdiction of the English court; complainant only maintaining 
an office, and one director in England, with a sufficient deposit of money 
to comply with the laws of that country. 

The parties are hère; the property is hère; the convenience of ob- 
taining évidence is hère. This suit was instituted first, and ail matters 
possibly arising out of the contract were put in issue by the various 
pleadings filed in this court. The reason the défendant gives for in- 
stituting the suit in England is that certain witnesses for the com- 
plainant declined to answer questions. If the questions were material 
and relevant, this court had the power to require the answers, and on 
a proper showing would, as before said, require the witnesses to an- 
swer, and would require the complainant to furnish défendant any and 
ail évidence material to enable this court to administer full justice. 
If défendant desired discovery from complainant, he had the power 
to file a cross-bill, with suitable interrogatories, and the court in a 
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proper case would hâve required the same to hâve been answered. 
From the authorities it appears to be well established that courts of 
equity can, and in a proper case ought to and will, restrain litigants 
in a foreign court. The instances are numerous, and the equity is 
clear and well established. There is one instance where the authori- 
ties lay it down as a duty of a court of equity to restrain litigants in a 
foreign state or country, and that is where the matter is being fuUy 
litigated in the court to which the application for injunctive relief is 
made. No court allows another court to take possession of a con- 
troversy of which the first court has assumed full jurisdiction. 
The motion to modify or vacate is overruled. 



SOUTHEEN LAND & TIMBBR (30. r. JOHNSON et al. 
(Circuit Court, E. D. North Carolina. June 21, 1907.) 

OOUBTS— JUEISDIOTION OF FEDEBAL C0XTB1>-AM0UNT IN DISPUTE. 

Undèr the mie that the Jurisdiction of a fédéral court must afBrmatlve- 
ly appear from the record, a bill for the partition of lands does not state 
a case withln the Jurisdiction where It shows the value of complainant's 
Interest thereln to be less than $2,000. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 13, Courts, 8 8D0.J 

In Equity. On motion to dismiss. 

H. McClammy, for plaintiff. 
Davis & Davis, for défendants. 

PURNELIv, District Judge. This is a pétition for partition of 
certain lands valued at $6,000, in Bladen county, alleged to be held by 
petitioner and J. R. Johnson and others as tenants in common. It is 
also alleged that a proceeding of similar import was commenced in 
Bladen county in the superior court, and is still pending. A similar bill 
in equity was dismissed on motion at the late term of court at Wilming- 
ton. Défendant J. R. Johnson now enters a spécial appearance and 
moves to dismiss for want of jurisdiction; the amount involved ac- 
cording to the bill being six-thirtieths or one-fifth of $6,000 or $1,200, 
because of improper service; the subpœna being served on J. R. 
Johnson in Norfolk, Va., by a deputy marshal of the Eastem District 
of Virginia, and because the Christian names of some of défendants 
do not appear in this bill for subpœna. 

It will be noted this is the return day, the first on which défendants 
could properly be heard, and they or J. R. Johnson enters a spécial 
appearance and moves to dismiss. There are no affidavits fîled by 
complainant, and no other record than the bill as far as complainant 
has made the record. The proceeding is to some extent in rem, but 
does not involve the title to the whole property, the title to both par- 
ties being admitted, and it is further shown a copy of the record filed 
that there is in the superior court of Bladen county a proceeding having 
for its object a partition of thèse lands. And unless it affirmatively 
appears the court is without jurisdiction. Grâce v. American Central 
Insurance Company, 109 U. S. 278, 3 Sup. Ct. 207, 37 h. Ed. 933; 
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Pepper v. Fordyce, 119 U. S. 469, 7 Sup. Ct. 287, 30 L. Ed. 435. This 
must appear in the record. 

Admitting, for the sake of argument, that other jurisdictional allé- 
gations appear in the bill, which is earnestly controverted by défendant, 
is the amount in controversy sufKcient to give this court jurisdiction — 
what is involved in the controversy ? Not the title to the whole tract. 
Title is admitted or may be taken as admitted. The value of the whole 
tract would, if involved, undoubtedly give the court jurisdiction, at 
least in so far as the amount involved in the controversy goes. But 
the title to the whole tract is not involved. Even the title of com- 
plainant to its six-thirtieths is not involved or denied, except the 
right of complainant to hold its intercst separate and apart from the 
other tenants in common. 

It is therefore the duty of the court under the statute to dismiss the 
bill. The jurisdictional facts do not affirmatively appear. 

It is therefore ordered that the bill herein be, and the same is, dis- 
missed. 



DNITBD STATES v. HOY WAY. SAME v. ÏUNG KONG. SAMB v. CHU 

BOK QUAI. 

(District Ciourt, B. D. Pennsylvanla. September 30, 1907.) 

Nos. 47, 15, 16. 

AuiBNS— Peooeedinqs fob Déportation of Chinesk— Bubden of Pboof. 

Section 3, Act May 5, 1892, c. 60, 27 Stat 25 [U. S. Comp. 8t 1901, 
p. 1320], provldlng that any Chlnese person or person of Chinese deseent 
arrested for déportation thereunder "shall be adjudged to be unlawfully 
wlthln the TJnlted States, unless such person shall establlsh by affirmative 
proof • • • hls lawful right to remaln in the United States," appUes 
to, and Imposes the burden of proof on, a défendant who Is of the Chlnese 
race, although he clalms to be a citizen of the United States by blrth. 

[Ed. Note. — Cltlzenshlp of the Chlnese, see notes to In re Gee Fook Sing, 
1 O. O. A. 212 ; Lee Slng Far v. United States, 35 O. a A. 332.] 

Appeals from Orders of Déportation. 

Jasper Yeates Brinton, for the United States. 

Ernest L. Tustin and Charles S. Wesley, for défendants. 

J. B. McPHERSON, District Judge. I hâve read and considered ail 
the évidence in each of thèse cases, and am of opinion that the orders 
of déportation should be affirmed. The appellant in each case, who 
was conceded to hâve been a Chinese laborer during several years be- 
fore his arrest, averred that he had been bom a citizen of the United 
States; that is, to use the définition given by the Suprême Court in 
United States v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct 456, 42 
L. Ed. 890, that he was "a child born in the United States of parents 
of Chinese deseent, who, at the time of his birth, were subjects of the 
Emperor of China, but had a permanent domicile and résidence in the 
United States and were there carrying on business, and were not em- 
ployed in any diplomatie or officiai capacity under the Emperpr of 
China" — and therefore, that he became "at the time of his birth a citizen 
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of the United States." In other words, appellant asserted hîs lawful 
right to-be, and to remain, in this country, in spite of the fact that he 
had no certificate of résidence, and was therefore prima facie unlaw- 
fully within the United States and was subject to arrest and déporta- 
tion. Upon the inquiry concerning his right to be hère as a citizen, 
he was required by section 3 of the act of May 5, 1892 (37 Stat. 25, c. 
60 [U. S. Comp. St. 1901, p. 1320]), to assume the burden of proving 
the fact of citizenship by birth, both before the commissioner and aft- 
erwards on appeal before a fédéral judge. The section reads as fol- 
lows: 

"That any Chlnese person or person of Ohlnese descent, arrested under the 
provisions of this act or the acts hereby extended, shall be adjudged t» be un- 
lawfully within the United States unless such person shall establish, by af- 
firmative proof to the satisfaction of such justice, Judge or commissioner, 
hls lawful right to remain In the United States." 

This requirement concerning the burden of proof has been adjudged 
to be valid by the Suprême Court in Chin Bak Kan v. United States, 
186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed. 1131. Upon page 200 of 
186 U. S., and page 894 of 23 Sup. Ct. [46 L. Ed. 1131], it is said: 

"By the law the Chlnese person must be adjudged unlawfully within the 
United States unless he 'shall establish by affirmative proof, to the satis- 
faction of such justice, judge, or commissioner, hls lawful right to remaln lu 
the United States.' As applled to aliens, there Is no question of the valldlly 
of that provision ; and the treaty, the législation, and the clrcumstances con- 
sidered, compliance wlth ita requlrements cannot be avoided by the mère asr 
sertion of citizenship. The facts on which such a clalm is rested must b» 
made to appear. And the Inestimable héritage of citizenship Is not to be 
conceded to those who seek to avall themselves of It under pressure of a par- 
ticular exigençy, wlthout belng able to show that it was ever possessed." 

Trying by this test, therefore, the quantity and quality of the évi- 
dence laid before me, I agrée with the contention of the government 
that none of the appelants has established by affirmative proof his law- 
ful right to remain in the United States as a citizen by birth. The sub- 
ject of the burden of proof has been elaborately considered by Judge 
Ray in United States v. Lee Huen (D. C.) 118 Fed. 442. 

Éach order of déportation is accordingly affirmed. 



UNITED STATES V. CONRAD. 

(District Court, B. D. Pennsylvanla. October 15, 1907.) 

No. 15. 

POST OîTICEl— PBOSBCtmON FOB USING MAILS TO DEFBAUD— SuFFIOIBNCT Or 

Evidence. 

Tbe évidence, on tbe triai of a prosecutlon for uslng tbe mails for 
carrying out a schéma to defraud, while confllctlng, Jield sufficlent to 
sustaln a verdict of guilty and such as not to justlfy the court In award- 
Ing a new triai. 

[Ed. Note. — For cases In point, see Cent DIg. vol. 40, Post Office, I 86. 

Nonmailable matter, see note to Timmons t. United States, 30 G. <X 
A. 79.] 

On Motion for a New Trial. 
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J. Whitaker Thompson and John C. Swartley, for the United States. 
Fred J. Shoyer, for défendant. 

J. B. McPHERSON, District Judge. I hâve carefully consîdered 
the reasons and the argument offered by the defendant's counsel in 
support of the motion for a new trial, but without being convinced 
that any wrong was done to the défendant, either by the rulings of 
the court, or by the verdict of the jury. The case tumed whoUy upon 
a question of fact: Did the défendant intend to defraud at the time 
he devised the scheme under considération, and carried it out by the 
use of the mails? And upon this question there was confiicting évi- 
dence, sufficient to convict as well as sufficient to acquit. Of its weight 
the jury was the sole judge, and I should not be justified in granting 
a new trial upon the ground that the jury was mistaken, unless a ver- 
dict of guilty should in no event be allowed to stand. This extrême 
view of the évidence, however, was not urged, and I do not understand 
it to be taken, by the defendant's counsel. 

The court's rulings upon the admissibility of certain évidence hâve 
also been reviewed, but I still believe them to be correct. Some of 
the évidence, which I thought to be inadmissible, if the strict rules of 
law were applied, did nevertheless get before the jury — indeed, the 
défendant (who elected to try his own case) was given the widest lati- 
tude, and was permitted to introduce much that would hâve been ex- 
cluded if a member of the bar had been conducting the défense — and 
I cannot see any légal, or any other, ground upon which the course 
of the trial can be successfully attacked. Moreover, I do not think 
that the défendant sufïered any disadvantage because he had no at- 
tomey. He is a man of marked intelligence, with an unusual gift of 
clear speech, and he put before the court and jury, both in the ex- 
amination of the witnesses and in his final argument, a well-defined 
défense, which I am sure no one who heard the trial could hâve failed 
to understand; and, because of the exceptional considération with 
which he was treated by the government, he was able to support this 
theory by a good deal of évidence that must bave been excluded if 
objection had been taken by the prosecuting officer. 

On the whole case, it seems to me that to grant a new trial would 
be to yield to a sentiment, rather than to exercise judicial discrétion. 

The motion is therefore refused. 



UNITED STATES v. NEW YORK CENT. & H. R. R. CO. 

(Circuit Court, W. D. New Tork. October 8, 1907.) 

Nos. 174, 175, Law. 

Oabeiees— Interstate Commeece— Statdte Regulatino Cabbiagb or Livï 
Stock. 

Act June 29, 1906, c. 3594, 34 Stat 607, prohlbltlng railroad companles 
transportlng llve stock on Interstate shlpments from keeplng the saine 
conflnea In cars contlnuously for more than 28 hours without nnloadlng 
the same for feed, water, and rest, Is to be strlctly construed, and a 
railroad company, whlch receives llve stock from a Connecting carrier 
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after It bas already been contlnuously conflnea In cars for more than 28 
bours and allows several more bours to pass before unloadlng the same, 
Is prima facle gnllty of a Tlolation of tbe statnte. 

[Ed. Note.— For cases In point, see Cent Dlg, vol. 8, Carriers, M d2&- 
928.] 

On Demurrer to Complaint, 

Lyman M. Bass, U. S. Atty. 

Hoyt & Spratt and Maurice C. Spratt, for défendant. 

HAZEL, District Judge. Thèse actions were brought b)^ the United 
States against the New York Central & Hudson River Railroad Com- 
pany to recover penalties incurred under the provisions of chapter 3594 
of 34 Stat. 607, passed June 29, 1906, to prevent cruelty to animais 
while in transit by common carriers from one state to a point in an- 
other State. Section 1 provides : 

"That no railroad « ♦ ♦ wbose road fonns any part of a Une of road 
over wblch cattle, sheep, swlne, or otber animais sball be conveyed from one 
State • * • into or througb anotber state * * » sball confine tbe 
same In cars, boats or ressels of any description for a perlod longer tban 
twenty-eigbt consécutive bom-s wltbout unloadlng tbe same In a bumane man- 
ner into properly equipped pens for rest, water and feedlng, for a perlod of at 
least flve consécutive bours, unless prevented by storm or by otber accidentai 
or unavoldable causes which can not be antlclpated or avolded by tbe exercise 
of due diligence and foresight : Provlded, tbat upon the written request of tbe 
owner or person In custo<^ of that particular shlpment, wblcb written request 
sball be separate and apart from any printed bill of ladlng, or other railroad 
form, tbe tlme of confinement may be extended to thirty-slx bours. In estl- 
matlng sucb confinement, tbe tlme consumed In loading and unloadlng shalt 
not be cOnsldered, but the tlme durlng wblch tbe animais bave been conflned 
wltbout sucb rest or water on Connecting roads shall be Ineluded, It belng 
tbe Intent of tbis act to prohlblt their continuons confinement beyond tbe 
perlod of twenty-eigbt bours, ezcept upon the contingencles bereinbefore atat- 
ed." 

Section 2 in effect provides for feeding and watering of animais 
being conveyed by the owner or person having custody thereof by 
the railroad company in case the former omits so to do. That the 
statute cornes within the constitutional right of Congress is authorita- 
tively settled, and such right is unquestioned. 

The défendant has demurred to the complaint, claiming that the 
facts alleged do not constitute a cause of action. The complaint sub- 
stantially allèges that the Wabash Railroad Company conveyed cer- 
tain horses from Peru, Ind., through the states of Ohio and Michigan, 
and thence through the provincç of Ontario, Canada, to the city of 
Bufïalo, state of New York, where they were delivered to the de- 
fendant on the 4th day of Feburary, 1907, at about 2 o'clock in the 
early morning. The défendant, a Connecting carrier, then transported 
the animais on its line of railroad to its pens at East Bufïalo for rest, 
watering, and feeding, where they arrived about four hours after they 
had been accepted by the défendant. The animais admittedly were 
kept confined en route to East Buffalo without rest, food, and water 
for a period of 43 hours. The défendant contends that when the 
period of 28 hours specified in the statute elapsed the first carrier had 
the manual possession of the horses, and therefore, upon the authori- 
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ty of United States -C. Louisville & N. R. Co. (D. C.) 18 Fed. 480, 
such offending carrier only can be held liable for an infraction of the 
law. The United States attorney rejoins that, as the défendant ac- 
cepted the shipment after the 28 hours had expired, and even though 
it forwarded the animais to its pens, it h nevertheless prima facie 
gfuilty of a violation of the statute under considération. I am cited 
no authority by either side, and I hâve found none bearing upon the 
précise question involved, but I think that, as the horses were kept on 
cars by the défendant railroad company about three or four hours after 
the expiration of 38 consécutive hours before they were rested and 
fed, it is liable for negUgence per se. The statute must be strictly 
construed. I think that the complaint sufficiently allèges a cause of 
action, and whether the défendant knowingly or willfuUy failed to 
meet the requirements of the statute is a question for submission to 
the jury. 
The demurrer is overruled. 



NATIONAL BANK OF COMMERCE T. OLEVELAND et aL 
(District Court, D. North Dakota. October 5, 190T.) 

1. STATUTES— CONSTBUCTION— Pbovisos IN Appbopbiatiom Aots. 

Provlsos In the nature of gênerai législation attached to appropriation 
acts passed by Congress must be construed and treated the same as 
though they were separate and Independent enactments, and not conflned 
In their application to the subject-matter generally dealt with by the ap- 
propriation aet 

[Ed. Note. — Construction and opération of provlsos, exceptions and 
eavlng clauses, see note to United States t. R. F. Downing & Co., 76 O. 
C. A. 381.] 

2. United States Mabshals— Febs— Milkaqb fob Service op Fbocess. 

The provision of the appropriation act (Act Aug. 18, 1894, c. 301, S 1, 
28 Stat, 416 [U. S. Comp. St 1901, p. 639]), that "hereafter no marshal or 
deputy marshal be allowed more than one mileage for each mile actually 
and necessarily traveled, irrespective of the number of wrlts he may ex- 
écute In maklng such travel," Is not llmlted In Its application to criminal 
cases, but limlts the fées of the marshal In ail cases. 

In the Matter of Fées for Marshal's Services. 

Le Seur & Bradford, for plaintiffs. 

P. H. Rovoke, U. S. Dist. Atty., for défendants. 

AMIDON, District Judge. In serving the summons in the above- 
entitled cause, and a companion cause of John Crosby et al. v. Wil- 
fred Riendeau et al., the marshal was obligea to travel 259 miles. Both 
writs were served at the same place and time, and only one journey 
was required to be traveled by the marshal in making the service. The 
plaintiffs in both causes are represented by the firm of Le Seur & 
Bradford, and the marshal has presented to them his bill covering a 
charge of 12 cents per mile for the 259 miles, in each case, or $3J.08, 
making a total of $62.16. Counsel contend that this charge is unau- 
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thorîzed by law, and the matter has been brought before the court for 
adjustment on an order to show cause. 

By Act Aug. 18, 1894, c. 301, § 1, 28 Stat. 416 [U. S. Comp. St. 
1901, p. 639] , it was provided as follows : 

"That hereafter no marshàl or deputy marshal be allowed more than one 
mlleage for each mile actually and necessarlly traveled, irrespective of the 
number of writs he may exécute In maklng Buch travel." 

By section 342 of the instructions of the department of justice ta 
United States marshals, such marshals are instructed that the above 
statute does not apply to the service of process in civil cases, and in 
such cases they are directed to charge full mileage upon each writ 
served. 

In my judgment thèse instructions are in direct conflict with the stat- 
ute above quoted. The language of the statute is plain, and covers 
the précise question involved. The only ground for limiting the lan- 
guage that has been suggested is that the statutory provision is em- 
bodied in the gênerai appropriation act providing for the expenses of 
United States marshals and deputies during the year 1904. The prac- 
tice, however, of embodying gênerai laws in appropriation bills has 
become so common that to adopt a narrow and restrictive construc- 
tion confining their language to the subject-matter generally dealt with 
by the appropriation act would go far to nuUify a good deal of the 
législation of Congress. Thèse provisos that are attached to appropri- 
ation acts for the purpose of procuring what is believed to be needed 
législation, but which could not be accomplished by an indépendant 
statute by reason of the press of business before Congress must be 
treated the same as if they were separate and independent enactments. 
Giving to the statute that construction, the marshal in the cases hère 
involved was entitled to but "one mileage for each mile actually and 
necessarily traveled." Making that allowance limits his charge to 
$31.08, which should be equally divided between the two cases, making 
the fee in each case $15.54. 



THE OLYMPIA. 

(District Court, D. Oregon. October 7, 1907.) 

No. 4,798. 

SHrPPING— CONTRACT FOR Caeeiage of Hobses— Liabilitt fob Bbeaoh. 
A shipment of a number of horses from Nome to Seattle held to bave 
been made under a contract made by the parties partly by correspondence 
and partly by oral conversations, ail of which must be taken lato account 
to ascertain its terms, and, as so construed, to hâve requlred the sblp- 
owner to construct stalls for the horses between decks, and slings for use 
In rough weather, the fallure to provide which rendered the vessel llable 
for injury to the horses during the voyage. 

Same. 

Where the terms and conditions upon which horses were to be carrled 
on a vessel had been fully agreed upon by the shlpper and vessel owner. 
a subséquent contract signed when the horses were loaded, at the In- 
stance of the carrier, by the shlpper's head teamster wlthout authorlty 
ifrom the shlpper, and dlfferlng materlally In its terms from the previoua 
agreement, was void. 
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8. Samb— Measube of Damages. 

A shlpper held entltled to recover for property lost durtng the voyage 
through the fault o( the carrier the value of such pro];>erty «t the place 
of shipmeat, together with the frelght pald tbereon. 

In Admiralty. 

Wm. C. Bristol, for libelant. 

John P. Hartman and Williams, Wood & Lînthicum, for respondent. 

WOLVERTON, District Judge. This is a libel to recover for 
loss alleged to hâve been sustained by reason of failure on the part 
of the respondent to carry and deliver in good order 15 head of horses 
from Nome, Alaska, to Seattle, Wash. It is asserted by libelant that 
the respondent agreed with it to carry the horses between decks, for 
the considération of $45 per head, but that, in violation of such agree- 
ment, said respondent carelessly and negligently exposed the horses 
to the weather and storms upon the upper deck, by reason whereof 4 
of them died, and the remaining 11 were rendered sick and badly bruis- 
ed and damaged. The respondent relies upon a contract alleged to 
hâve been entered into between the Northwestern Steamship Company, 
the claimant, and one O'Hara, who, it is alleged, was the authorized 
agent of the libelant. Libelant first contemplated shipping the horses 
from Teller, a point situated many miles north of Nome, and entered 
into a correspondence with the représentatives of the Northwestern 
Steamship Company concerning the matter. On September 10, 1904, 
P. P. Kendall wrote Mr. Perkins, of the Northwestern Commercial 
Company, an allied company with the Northwestern Steamship Com- 
pany : 

"Mr. Bernard tells me the 'Tacoma' will sali from Teller for Seattle about 
Sept. 15th. If such be the case, I would be wllllng to shlp some ore by her, 
and probably also my horses, but I must know posltively regardlng the mat- 
ter. I can get frelght rates of $5.00 per ton on the ore and $33.00 each on. the 
horses from Nome. If the 'Tacoma' is to sali about the date mentloned above 
and you wlU take the frelght at rate speclfied, please send me word by retum 
of 'Augusta' or by messenger to York If possible, and I will arrange accord- 
Ingly." 

Perkins answered on the 12th, saying: 

"Tours of September lOth at hand. Mr. Ogilvie bas covered the main points 
necessary In reply to the same. We are making you a shlp's tackle rate of 
$4 on the ore. Such as is to be landed at the wharf and rellghtered to either 
the Tacoma or Olympia, we shall bave to add to thls a llghterage charge. We 
cannot take any ore at York or Lost river unless you hâve a guarantee of at 
least 50 tons, as Mr. Williams bas already written you. The rate on horses Is 
$45.00 either from hère or from Teller. The Tacoma wlU not leave as early 
as you State In your letter." 

On September 15th the North Coast Lighterage Company, another 
concern alHed with the Northwestern Steamship Company, wrote the 
Northwestern Commercial Company as follows: 

"Should a représentative of the American Tin Mining Co. bring their horses 
to the entrance of Grantley Harbor across from Teller to be shipped on the 
S. S. Tacoma thls fall you will please fumlsh them our large Ughter and give 
them any assistance you can to get thèse horses to Teller, and aaslst them la 
flndlng some accommodations to take care of them whlle waltlng for the steam- 
er. We expect to shlp thèse horses on the Tacoma on her retum from Slberla." 
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And on the same day wrote the American Tin Mining Company 
at York: 

"We beg to state that our steamshlp Tacoma should arrive at Teller, Alaska, 
about 'September 25th. After disehai^lng cargo there she wlll proceed to Sl- 
berla, and return about September SOth or October Ist. We wlll take your 
horses at tlie rate of $45 per head, you to furnlsh your own feêd and man to 
take care of horses. I would suggest that you bave your torses at Teller by 
the 28th, and walt there untU the arrivai of the Tacoma, but should anything 
happen to the Tacoma that she should not come back to Teller, I would suggest 
that you do not walt longer than the 8th of October. Aiter that drive your 
horses to Nome and we wlll take them ont on elther the 8. S. Olympia or 
Victoria. I belleve you can flnd stable accommodations at Teller, and thls 
wlll be much better than attemptlng to keep your horses at the Eelndeer Sta- 
tion. We hâve a large Ughter at Teller, and you can hâve the use of thls 
llghter to transfer your horses from one splt to the other at the entrance of 
Grantley Harbor. We wlll hâve the stalls bullt In the lower between decks ot 
the Tacoma as soon as some part of her hbld Is empty. By puttlng the horses 
down below they wlll be Inueli more protected from the cold and wind." 

On September 24th the North Coast Lighterage Company, by George 
T. Williams, its président, again wrote F. P. Kendall, the manager of 
the American Tin Mining Company : 

"I beg to quota you a rate of $45.00 per head for horses from Nome to Seat- 
tle on the S. S. 'Olympia,' we to furnlsh 25 pounds of feed per day whlle en 
route ; thls Is based on ten pounds of oats and fifteen pounds of hay whlch la 
the same as the U. S. government allowance In transportlng army horses. We 
wlll also hâve the N. W. O. Co. furnlsh such feed to your men who hâve 
charge of your horses whlle they are at Nome waltlng for the steamer, at 
the regular market rates at the tlme of fumlshlng same. The blU for thls 
feed and the frelght on the horses wlll be sent to our Seattle office for col- 
lection, It belng our understanding that you wlll be In Seattle at the tlme of 
tbelr arrivai. It is understood that you furnlsh your own men for taklng care 
of the horses whlle on board the steamer. Trustlng that we may hâve the 
pleasure of your business, we are." 

This letter bears an indorsement at the left-hand corner near the 
bottom of the sheet in form as f oUows : 
"Accepted. American Tin Mining Co., F. P. Kendall, Gen. Mgr." 

On the préviens day, to wit, September 23d, the American Tin Min- 
ing Company, through F. P. Kendall, its vice président, gave the North- 
western Commercial Company a letter introducing Mr. Neil O'Hara, 
who is described as "our head teamster," and "who," it is said, "will 
hâve charge of our horses from Nome to Seattle, as per arrangements 
perfected with Mr. Williams today. Please furnish whàt feed Mr. 
O'Hara requires for the horses in Nome, and also give him whatever 
other assistance you can, and greatly oblige." 

In connection with thèse letters, Kendall testifies that he met Wil- 
liams in Nome some where about the 15th to the 18th of September, 
and arranged with him for the transportation of the horses. Prior 
to that he relates that he had written to Williams in August touching 
such an arrangement. He says f urther : 

"It was a proposition on my part for a frelght rate on horses and ore, and 
an agreemeat on the part of Mr. Williams to take the horses and ore at cer- 
tain rates. * • • Cîoncemlng the horses particularly, I stlpulated that the 
horses should be taken between decks; that they should be provided with suit- 
able stalls, and sllngs to be used in case of rough weather. * • * Thls waa 
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agreed to by Mr. Williams; but he etipulated that the frelght rate on the 
horses should be $45, If he was to fumlsh stalls and sUngs. It was also un- 
derstood that the éhip should furnish necessary feed for the horses during 
the voyage, which should be Included In this freight rate of $45 each, but that 
we were to fumlsh the men to feed the horses * * * on the voyage from 
Nome to Seattle. ♦ * * The original understandlng was made that the 
horses should be shipped on the Tacoma, because she was the flrst vessel golng 
on. * * • There was a question, as there always Is in that country, about 
salllng dates. Vessels are delayed on account of rough weather. • » * 
Mr. Williams said it was possible that the Tacoma mlght be late, and In such 
case he could take the horses on the Olympia, whlch would be the next vesseJ 
salllng. The Olympia, however, was not going north of .Nome. Consequent- 
ly, If we decided to shlp on the Olympia, we would hâve to take the horses to 
Nome. And when we left camp at York, O'Hara, who was our head teamster, 
had charge of the horses with the idea of taklng them to Teller, which he 
did. But we leamed that the Tacoma had not yet arrived at Nome. Conse- 
quently, O'Hara took the horses through to Nome to awalt the arrivai of the 
Olympia, which would undoubtediy diseharge and leave for Seattle before the 
Tacoma made her Siberlan trip and returned to Nome." 

After having this conversation and understanding with Williams, 
the witness returned to York, and a little later came back to Nome. 
It was while in Nome on this last trip that the letter of September 24th 
was written, and the acceptance noted thereon. Kendall claims that 
the contract was thus completed by the receipt of the letter of the 24th, 
but that the entire contract comprehended the prior letters exchanged 
between the parties and this understanding with Williams, as relatcd 
by the witness. 

Williams testified at the trial, in effect, that there was some conver- 
sation in regard, to the between decks for the stock on the Tacoma, 
by reason of the fact, as he asserts, that that was the only place they 
could carry stock on that beat, leaving the inference or impression that 
the discussion did not extend to the Olympia or other boat, and there- 
fore that there was no understanding that the horses were to be car- 
ried between decks on the Olympia. In a déposition taken some time 
before the trial, he states : 

"I also suggested. In case the steamship Tacoma should not arrive at Teller 
by the 8th of October, that he best drive hls horses overland to Nome, and 
we wouid carry them on the steamship Olympia or Victoria. I also stated that 
we would erect the horse stalls In the upper 'tween decks. About the middle 
of September Mr. Kendall arrived In Nome and stated hls horses were on the 
way overland from Teller to Nome, and he was golng out before they arrived, 
and asked mei to give hlm freight rates in wrlting, whlch I did on the 24th 
day of September. After bis horses arrived. In care of Mr. O'Hara, we ship- 
ped them to Seattle at the rates quoted Mr. Kendall, on the conditions of our 
regular stock contracts. Whlle I agreed to place the horse stalls in the 'tween 
decks of the Tacoma, I did not agrée to place any horse stalis on the 'tween 
decks of the steamship Olympia, for the reason this steamer bas plenty of 
deck space, and the horse stalls were already erected, and the same was satis- 
factory and accepted by Mr. O'Hara." 

O'Hara testifies that the letter of the 24th of September was handed 
him by Williams; that Kendall had left the same with Williams to be 
given himi, with other instructions relating to the shipment of the 
horses ; that when he inspected the ship Olympia he was informed that 
the horses were to be carried on deck (meaning the upper deck) ; that 
he protested that was not the understanding, with both the captain and 
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Mr. Williams; that the captain assured him the stock would be car- 
ried safely there, but that Williams informed him that^it would cost too 
much to arrange stalls between decks, and they coul'd not do it, and, 
further assured him that the captain would fix the stalls so that the 
horses would be perfectly safe. While the stock was being put aboard, 
O'Hara sigtied, with the Northwestern Steamship Company, what is 
termed a "Stock Contract," at the instance of a clerk of the company, 
but without reading the same. This instrument purports to be an 
agreement between the Nortliwestern Steamship Company of the first 
part and the Amçrican Tin Mining Company of tiie second part, 
whereby the steamship company agrées to furnish the second party 
standing room for 15 head of horses on its steamer Olympia. It is 
further stipulated that the horses shall be carried at the sole risk of 
the owner or shipper, unless damage or loss occur through the willful 
misconduct of the officers or employés of the steamer ; that such owner 
or shipper shall, at his own cost and charge, provide and supply suita- 
ble and sufficient food for use of the said live stock while on board the 
steamer ; and that the value of said live stock fixed by the shipper or 
owner is the sum of $100 each. In this relation Williams testifies in 
his déposition that, after O'Hara had been aboard the boat and re- 
tumed, he stated to him (witness) that "the horse stalls on the upper 
deck would be ail right, and he would ship his horses in accordance 
with our regular stock contracts." But on his examination at the trial 
he was asked : 

"Did you bave a talk with him at the tlme he came back as to tbe place 
on the ship where tbe horses were to be carried?" 

To which he answered : 

"No, sir; I only mentioned where they were to be carried before he went 
out. That is why I wanted him to look at them." 

Stalls were eventually constructed on the deck of the Olympia, upon 
the port side, near the bow, and the horses when taken aboard were 
confined for carriage therein. The manner in which thèse stalls were 
constructed is gone into with much détail under the testimony, but it 
is not essential to elaborate it hère. Capt. O'Brien, who was in charge 
of the ship on her voyage, relates that about six hours out of Unimak 
Pass he encountered a southerly wind, which increased in violence un- 
til in 48 hours it was blowing a living gale. In further description 
he says the storm was unusual for that time of the year, but that worse 
storms occur later in the season, and, when asfced whether it was a 
dangerous storm, he answered: 

"No particular danger, not to lives or the ship itself. * • • It Is a good 
Smart gale of wind; caused people to feel uneasy, those tliat aren't famiUar 
with tbe océan." 

It is otherwise related that the boat listed and roUed to an angle of 
from 25 to 30 degrees, which caused the stock to become frantic, and 
that during the storm some of the stalls went down, and the horses 
had to be secured again and the stalls repaired. O'Hara asserts that 
ail of the stalls came down at one time. Johnson says that six or eight 
of the horses were down in a heap ; but Capt O'Brien dénies that more 
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than two or three were down at any one time. Thus it appears that the 
stalls were insecurely constructed, and, although they were covered 
with boards, the horses were much exposed to the weather, and con- 
tracted colds, and, by reason of the faulty construction of the stalls 
and their collapse, the horses, or a number of them, were hurt and 
bruised to such an extent that pus accumulated, and the parts aflfected 
were required to be lanced. A veterinary surgeon was employed to 
attend the animais that survived the voyage^ for the space of about 
three months, when they were taken to Portland. This statement com- 
prises the most pertinent and salient features attending the arrange- 
ment for and shipment of the horses in question, together with a brief 
outline of the injuries sustained. 

The primary question for considération relates to the controlling 
agreement between the parties for the carriage of the horses. From a 
careful review of the entire évidence, I am impelled to the conclusion 
that an agreement was reached through the correspondence alluded to 
and the verbal negotiations of the représentatives of the companies 
concerned, substantially as related by Kendall, which was, in effect, in 
its final acceptance : That the Northwestern Steamship Company would 
carry the horses on the steamship Olympia between decks from Nome 
to Seattle, for the considération of $45 per head, and deliver them at 
the latter point in good order and condition; the steamship company 
to fumish 85 pounds of feed per day each for the horses while in transit. 
This arrangement was not concluded fully until the letter of Sep- 
tember 24th, with its acceptance by the American Tin Mining Com- 
pany, was left with Williams to be delivered to O'Hara with other in- 
structions for shipping the horses. Nor am I of the opinion that this 
letter constituted the entire contract. It was but one of the éléments 
going to make up the agreement of the parties, and was intended, and 
is to be read, in connection with the other parts of the correspondence 
between the parties, and their verbal understanding in the meanwhile. 
There was no apparent purpose, or any attempt of the parties, to re- 
duce their entire negotiations to a simple written agreement, and hence 
it cannot be said that the last letter written comprises the entire agree- 
ment so as to bring it within the rule that the final writing excludes 
ail former statements conceming the terms of the contract. I am also 
as firmly impressed that the alleged live stock contract is without va- 
lidity, for the reason that O'Hara was without authority from the libel- 
ant to exécute it. He was but the American Tin Mining Company's 
teamster, with instructions to ship the stock in accordance with Ôie 
directions which Kendall had left for him. It is manifest it was not 
within tlie purpose of Williams and Kendall that such a contract should 
be entered into, for it is palpably inconsistent in a very material par- 
ticular with the statement contained in Williams' letter of the 24th. I 
refer to the stipulation to fumish 25 pounds of feed each day per 
horse shipped, while the alleged O'Hara contract required the ship- 
per to supply the feed necessary for such purpose. There cannot be 
two valid contracts with incongruous provisions conceming the same 
matter, and so I am induced to hold that the açreement, as alleged 
and relied upon by the libelant, is valid and bindmg, and that the al- 
leged O'Hara live stock contract is a nuUity. 
156 P.— 17 



258 156 FBDBRAL BEPOBTBB. 

It may be further remarked that the live stock contract was not a 
technical bill of lading. Sudi an instrument is usually issued by the 
carrier after the goods hâve been taken aboard, and it often recites par- 
ticular conditions, which are binding upon both the shipper and 
carrier. The Delaware, 14 Wall. 579, 30 L. Ed. 779. But the con- 
tract in question purports to be one of spécial agreement for the car- 
nage of a particular commodity, and is such a one as a person acting 
in the relation of O'Hara to the American Tin Mining Company would 
not ordinarily be authorized to make or exécute for and in behalf of 
the company. This being so, it follows that the steamship company, 
not having shipped as per agreement, is liable for the loss and dam- 
ages arising on account of the injury sustained by the horses. 

It is insisted, however, that, because O'Hara shipped the horses not- 
withstanding he was advised that they would be carried on the upper 
deck, it was tantamount to an agreement that they should be so car- 
ried. I am not convinced that such is the case. O'Hara was helpless 
to do otherwise, and the Olympia was the last boat going out that 
sèason for SeattlCi But, if it be so conceded, it must then be held 
that the boat was at fault in failing to provide staunch and suitable 
stalls and appliances for carrying the horses upon the voyage safely 
and withcrnt injury. That a portion, if not ail, of the stalls went down 
during the stress of weather, bas been shown. This was in large 
measure the cause of exposure and injury to the horses. Beyond 
this, the testimony tends to show that the stalls were not so constructed 
at the outset, and provided with slings and cushions, as to prevent bruis- 
ing and chafing through the tossîng and pitching of the boat. But 
three slings were provided when the ship went out. Later, when the 
stress of weather was encountered, other slings and supports were im- 
provised, and cushions were attached, to relieve the situation so far 
as possible; but, notwithstanding, there was great exposure and injury. 
The wind and storm, if it may be called such, were characterized as un- 
usual for that season oî the year, but accompanied by "no particular 
danger." "A good smart gale of wind," as described by the captain. 
While the boat pitched and tossed considerably, it was not more than 
might bave been expected, and the plight was one that should hâve been 
provided against. The stress of weather and the sea encountered 
were not such therefore, considering the voyage and the course thereof, 
and tlie conditions of the éléments usual or that might be expected while 
en route, as may be denominated "périls of the sea," and the ship is not 
relievable against the damages sustained by libelant by reason thereof. 

This leaves the question of the amount of damages to be considered. 
One item is the value of the four horses that were lost. The only testi- 
mony on the subject of value is that of Kendall and another witness. 
The horses were purchased in Seattle some time prior to June, 1904, 
for shipment to Alaska, at the rate of $450 to $575 per team. There 
does not appear to hâve been any market value of horses in and about 
Nomeat the tirtite they were shipped. Kendall teistified that horses were 
worth $300 per head, andreferred to an instance of a sale at that figure. 
But he was not acquainted with the market value, and for the very good 
raason that there. was no subsisting market in that locality. I take it, 
however, that the horses w«re worth as much in Nome as in Seattle, if 
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not more. They could not be had in Nome, and it was necessary to 
secure them abroad and take them in, so that the value was at least 
what they cost abroad. No spécifie value was placed upon the four 
horses lost, and I cannot say that it was above the minimum paid for 
any of the whole number. 

Hence I will assess the damages at $335 per héad for the horses lost, 
or an aggregate of $900. To this should be added the freight charges 
paid thereon, namely, $45 for each horse, or $180. The Hugo (D. C.) 
61 Fed. 860; The Lillie Hamilton (D. C.) 18 Fed. 327. I allow also 
$300 for injury and damages to the remaining 11 head. 



ADLER T. GALBRAITH, BACON & CO. 

(District Ck)urt, W. D. Washington. September 7, 1907.) 

No. 2,785. 

1. ADMTBALTT—JtTKisDioTiON— Maritime C5ontbaot. 

While a suit to collect brokerage and money expended In negotlattng 
a charter party Is not a case of admiralty and maritime jurisdiction, nor 
cognizable In a court, of admiralty, a Ubel whlch allèges that libelant as 
agent for respondent, executed a charter party In hls own name, by whlch 
respomdent became obligated as hls principal, and that by reason of re- 
spondent's breach of the eontract libelant was compelled, as the nominal 
party, to pay damages whlch he seeks to recover by subrogation to the 
rlghts of the other party, is one founded on the charter party and with- 
In the admiralty jurisdiction. 

[Ed. Note. — .Turisdlctlon as to matters of eontract, see notes to Norton v. 
The Richard Winslow, 18 0. O. A. 347; Bontln v. Eudd, 27 C. O. A. 530.] 

2. Shipping — Chabteb Paett— Atjthobitt op Agent to Bind Principal. 

The rule whlch easts upon the charterer the risk of unavoidable delay 
of a ship in reaching her loading port has a reasonable limitation, and a 
charterer !s not obligated to accept the ship if by excessive delay the ob- 
ject be had in riew has been frustrated, and be has been deprived of ail 
bénéficiai use of her. Therefore a charterer is not bound by a charter 
In whlch his agent without hls authority flxed an absolute date untll 
whlch the vessel mlght be dellyered. 

8. Sahk. 

Libelant, as a subagent. In December chartered for respondent a vessel 
to carry a cargo from Hamburg, Germany, to Seattle, and also as such 
agent or broker purchased the cargo In Hamburg. The negotlatlona were 
conducted In Seattle between respondent and the G^rman consul at Van- 
couver, B. O., who was connected with libelant in the brokerage business 
at Hamburg. It was understood that early sailing was Important and 
should be In January or February, If possible ; but respondent authorized 
the charter of the vessel, whlch it was advlsed was "expected to load In 
March," and it was also contemplated that the nsual Hamburg-Oallfomlan 
charter party should be used. Without respondent* S knowledge, libelant 
agreed to a clause In the charter party glvlng the bvmers until May 3lBt 
to deliver the vessel, and on reeelving a copy respondent at once re- 
Jected it and so notlfled the other party to the negotiations and refused to 
accept the vessel. Eeld, that respondent's eontract was governed by the 
laws of this country, where It was made, and under whlch respondent was 
not bound to accept the charter, and especlally where the daim for dam- 
ages for breach of the eontract was made by libelant as havlng been sub- 
rogated to the rlghts of the vessel owner ; hls own négligence or want of 
good faith toward hls principal having been the sole cause of hls loss. 
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In Admiralty. Suit in personam to recover damages from the char- 
terer of a ship for refusai tô accept the vessel, or to pay the amount 
demanded for canceling the charter party. Hearing on the merits. 
Decree for respondent. 

Kerr & McCord, for libelant 

Roberts & Leehey and J. M. Ashton, for respondent 

HANFORD, District Judge. The foUowing is a condensation oî 
the charging part of the libel: In the month of December, 1903, the 
respondent (a corporation) purchased a ship load of cément and sait 
to be shipped from Hamburg to Seattle. The purchase was consum- 
mated through brokers; the libelant at Hamburg and his correspond- 
ent, Baron Johann Wulffsohn, who resided at Vancouver, B. C, acting 
in that capacity. To provide a carrier to bring the merchandise so pur- 
chased to Seattle, the respondent authorized Wulfïsohn to charter the 
ship Muskoka, on terms and conditions specified. Wulfïsohn author- 
ized the libelant to charter the ship in his own name. The libelant un- 
der authority from the respondent, through Wulffsohn as intermediary, 
entered into a contract with her owners for the hire of that vessel to 
carry a cargo of cernent and sait from Hamburg to Seattle. At the 
time of the transaction the ship was supposed to be at sea, bound from 
a South American port to Hamburg, and due to arrive about the 15th of 
March, 1904, but being disabled in a storm she was compelled to de- 
viate frbm her course, going tô Valparaiso for repairs, and as a consé- 
quence of that mishap, notwithstanding due diligence in making neces- 
sary repairs, her arrivai at Hamburg was delayed until May 5th. The 
respondent refused to accept the charter party when tendered and re- 
fused to load the ship and refused tp pay the amount demanded by the 
owners for cancellation of the charter party. The ship was chartered 
to other parties at a rate very much lower than the rate which the libel- 
ant agreed to pay. The libelant and Wulfïsohn expended considérable 
money for telegrams, traveling expenses, brokerage fées, and légal ex- 
penses incidental to the business of chartering the vessel, and com- 
promising with the owners. Being advised that he was leagUy obli- 
gated by the charter party, the libelant settled with the owners on the 
best terms which he could make with them, and to be released paid £700 
sterling, and the respondent has refused to reimburse him. 

By exceptions to the libel and in the argument on the final hearing, 
the respondent disputes the jurisdiction of the court, maintaining that 
the libel sets forth a demand by an agent against his principal for com- 
pensation for services rendered and reimbursement for expenses incur- 
red, ail incidental to a proposed hiring of a ship ; that the services ren- 
dered were not maritime services, and that whatever contract, express 
or implied, may hâve existed, was not a maritime contract, and the con- 
trôVersy to be decided is not cognizable in a court of admiralty juris- 
diction. 

It must be conceded that a suit to collect brokerage and money ex- 
pended in negotiating a charter party is not a case of admiralty and 
maritime jurisdiction, and not cognizable in a court of admiralty of this 
country. The Tribune, Fed. Cas No. 14,171 ; The Humboldt (D. C.) 
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86 Fed. 351; The Retriever (D. C.) 93 Fed. 480; Taylor v. Weir (D. 
C.) 110 Fed. 1005. 

Nevertheless, this court overruled the exceptions to the libel, and now 
maintains that it has jurisdiction of the cause, for the reason that the 
libelant's pkading must be interpreted to mean that the libelant pur- 
suant to authorization frora the respondent executed the charter party 
as a represenative of the respondent, so that the respondent, being the 
beneficiary of the contract, became obligated as a principal contracting 
party, and by breach of the contract became legally obhgated to the 
owners for the amount of damages recoverable, and that the libelant, 
being also obligated by reason of having executed the contract in his 
own name, was compelled to satisfy the demand of the owners, and, 
having donc so, became, by the principles of equity, subrogated to their 
rights as against the real charterer of the ship; therefore the suit is 
founded upon a charter party, which is a maritime contract. The libel- 
ant, having invoked the jurisdiction of this court, must win or lose upon 
this theory, because any différent theory, consistent with the allégations 
of the libel, must lead to the conclusioTi that the controversy is deter- 
minable by application of the common law, and that the respondent is 
entitled to hâve it submitted to a jury for décision. That is to say, 
the case must be dismissed for lack of jurisdiction. By the respondent's 
answer, évidence, and arguments it is admitted that it authorized Wulflf- 
sohn to charter the Muskoka, and 1 find that the ground of the contro- 
versy between the parties comprehends only the particular terms and 
conditions of the contract, and that the question to be decided is 
whether the respondent by an authorized agent assented to certain 
clauses in the contract on which the suit is founded. The case is similar 
to Starr & Co. v. Galgate Ship Co., 68 Fed. 234, 15 C. C. A. 366, which 
was a suit in admiralty, in which the main question was whether a char- 
ter party executed in a foreign country, by an agent in behalf of the 
charterer, one of the terms of which varied from the charterer's in- 
structions given to a correspondent of the signer, constituted a valid 
contract, and, although no question as to the jurisdiction appears to 
^ave been litigated in that case, it is a précèdent for maintenance of 
jurisdiction to décide a similar question in this case. 

The respondent repudiated the charter party because of two objec- 
tionable clauses therein, which read as follows : 

"The vessel to proceed with ail safe speed direct to port of discharge, and 
dellver the cargo at two wharves, if required, the œst of towage from one 
icharf to the oiher 'being for merchants accowit. * » • Lay days not to 
commence to count before 25 Mareh, 1904, unless vessel and cargo both ready 
Booner, and charterers to hâve the option of cancellng this charter party If 
vessel not arrived and ready to commence loading by 31 May, 1904." 

It is necessary to a proper understanding of the respondent's objec- 
tions to explain that a printed blank was used, that a period after the 
word "required" was converted into a comma, and that the words un- 
derscored were written, making an addition to the clause, and that the 
canceling date was written in a blank space. 

The respondent asserts that it did not authorize either Wulffsohn or 
the libelant to make or accept a charter party making its option to 
hâve the cargo discharged upon two wharves dépendent upon payment 
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of the cost of towage, and limiting its option to cancel the charter party 
for delay, so as to allow the ship until May 31st to get ready to com- 
mence loading at Hamburg. 

On the libelant's part, 3ie item as to cost of towage is treated as 
being too trivial to constitute a défense; but, as the owners of the 
ship deemed it to be of enough importance to insist upon making it one 
of the terms of the contract, it is material, and they could not preyail 
in a suit ï^ainst the respondent, without proving that the minds of the 
cOntracting parties met and assented to each and every one of the terms 
and conditions stipulated in the charter party. Compania Bilbaina, etc., 
V. Spanish-American, etc., Co., 146 U. S. 483, 13 Sup, Ct. 142, 36 L. 
Ed. 1054; Starr & Co. v. Galgate Ship Co., 68 Fed. 234, 15 C. C. A. 
366. 

With regard to the canceling date, the argument made in behalf of 
the libeîant is : That, as both parties knew that the ship was enroute 
from a distant port to Hamburg, the respondent assumed the risk of 
her détention by unavoidable causes ; that the voyage to the loading 
port was prosecuted with diligence, and the owner took no unfair ad- 
vantage by withholding the ship, but she was delayed by unavoidable 
causes ; that the necessary repairs were made with due diligence, and 
she did arrive and was promptly tendered to the libeîant for loading, so 
that the respondent was not in any wise prejudiced by reason of the 
canceling date written in the charter party ; therefore it is unimportant. 

This argument circulâtes around, but does not touch, the vital point 
raised by the pleadings. The question to be decided is: Did the 
charter party, when it was signed by the libeîant, hâve force, and virtue 
to bind the respondent? Ail acts of the owners of the ship subséquent 
to the signing and ail possible excuses for nonperformance of a valid 
contract by the respondent are irrelevant to this issue, for the validity 
of the charter party must be determined by its contents and the cir- 
cumstances under which it was executed. The rule of law which 
casts upon the charterer the risk of unavoidable delay of a ship in ar- 
riving at the loading port is not so rigid that it may not yield to cir- 
cumstances. In the case of Fearing v. Cheeseman, Fed. Cas. No. 
4,710, Mr. Justice CHiïord stated the rule in the foUowing words : * 

"The Implled obligation of reasonable despatch In proceeding to the place 
»f loading must be consldered In connection with the express exception of the 
perlla of the seas and navigation. Such an implled covenant In a charter par- 
1y Is not a condition précèdent, whlch If broken will Justlfy the charterer in 
dlsregarding ail hls covenants and promises, unless the delay is so great 
that it deprives the charterer of the whole beneflt of the contract, or entlrely 
frustrâtes the object he had In View in chartering the vesael." 

As recited in this excerpt, the rule has a reasonable limitation, and 
a charterer would not be obHgated to accept the ship if, by excessive 
delay, the object which he had in view had been frustrated, so that he 
would be deprived of ail bénéficiai use of her. This is substantially 
différent from the stipulation contained in the charter party which 
the libeîant executed, for by its terms, regardless of the object which 
the respondent had in chartering the Muskoka, the canceling date fixed 
absolutely the period of grâce which the owners might take advantage 
of. This is an important feature of the contract, and, if the libeîant 
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exceeded his authority as an agent in agreeing' to an absolute date, the 
respondent cannot be held to hâve given its assent to that stipulation, 
and upon the rule sanctioned by the authorities above cited, that a 
written contract cannot be void as to some of its terms and binding 
as to others, and unless the minds of the parties met, and there was 
mutual assent to every one of its terms, the instrument is entirely 
void, the respondent had a lawful right to reject this charter party 
when apprised of its contents and terms. 

For the reasons which I hâve stated the court décides that the re- 
spondent's contention (if sustained by the évidence) constitutes a valid 
and complète défense. 

In order to reach a conclusion as to whether the respondent did or 
did not authorize the exécution of a cflarter party containing the above- 
mentioned conditions, the circumstances which afïected the transac- 
tion, as well as the correspondence between the respondent and Wulff- 
sohn, must be considered, and it is necessary to keep in mind the fact 
that there was no direct communication between the libelant and the 
respondent. Wulffsohn was the German consul, residing at Van- 
couver, B. C, and intimately associated with the libelant in the brok- 
erage business. If they were not partners, they were correspondents, 
and co-operated with each other in that business, and they were in- 
terested in placing merchandise of European production on the market 
of Seattle for the profit they could make on sales as well as commis- 
sions to be earned by chartering ships. The respondent was doing a 
mercantile business at Seattle, and desirous of expanding its business 
as an importer of foreign merchandise. Preliminary to the corre- 
spondence relating to the chartering of the Muskoka, there had been 
conversations between the managers of respondent and Wulffsohn 
relating to the purchase of cernent of the kind designated as "Flying 
Cask" cernent and sait, and, before placing with Wulffsohn a definite 
order for the purchase of a ship load of thèse commodities, inquiry 
was made to ascertain if a ship could be chartered to load at Hamburg 
in January or February, 1904, and Wulflfsohn obtained through the 
libelant an offer of the Muskoka, which was expected to arrive at 
Hamburg in time to load during the month of March. The most 
definite information obtainable in regard to the position of the ship 
at the time was that she had sailed from Junin on the coast of South 
America, for Hamburg, on the 18th of November, 1903. It was un- 
derstood by the parties that an early sailing date was an important 
factor in the negotiations, for the reason that unless the cargo could 
be delivered in time for the fall trade it would probably hâve to be 
carried over the winter season, which would be a détriment to the re- 
spondent, involving the risk of loss by fluctuations in the price of the 
commodities as well as interest on the capital invested and Insurance. 
In the negotiations it was contemplated that a charter party, if made, 
would conform, generally, to the printed blank known as the "Ham- 
burg-Californian Charter Party." Promptness in loading, sailing, and 
discharging the cargo is an important factor in every contract for the 
hire of a ship. Thèse are the circumstances and conditions to be kept 
in view in reading and construing the following correspondence pur- 
suant to which the charter party was executed at Hamburg : 
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"Seattle, Wn., Dec. 16, 1903. 
"Mr. Johann Wulffsohn, City — Dear Sir: Conflrming our conversation, we 
this day make you a flrm offer, good for ten days, of flve siilllings per barrel 
for Flylng Oask cernent, frelght rate not to exceed flfteen shillings, and $3.60 
per ton for sait The understandlng Is that the cargo may contaln from 12,- 
000 to 18,000 barrels of ceinent, and in the neighborhood of 600 tons of sait 
Shipment to be made in January or February, 1904. 

"Yours respectfully, Galbraith, Bacon & Company, 

"Per ." 

"Seattle, Wn., Dec. 23, 1903. 
"Mr. J. WuIfCsohn, City — Dear Sir: Conflrming our yesterday's conversa- 
tion with you, In whlch we authorized you to charter on our behaif, the ship 
MuslîOka expected to ioad in March, 1904, at Hamburg for Seattle, at the 
frelght ràt;e of sixteen shillings per ton ; we now conflrm the same, and also 
oonfirm purcliase from you today or Cernent and Sait to be shlpped on the 
Muskolia, as follows: Flying Cask cernent at flve shillings one and one-half 
pence per barrel. Sait at not over flfteen shillings per ton of 2,240 pounds, 
ail f. o. b. ship at Hamburg. It is understood that the sait wlii not exceed 
500 tons, in amount and perhaps wiil be less than that amount the balance 
of the cargo to be Flylng Càsk cernent It Is further agreed and understood 
that we are to hâve one-half of the 2% per cent, address commission ; also, 
that we are tb recelve port agency fee amounting to $100.00. 

"Yours respectfuiy, Galbraith, Bacon & Company, 

"[Signed] Per C. H. B." 

"Seattle, Washington, Dec. 24, 1903. 
"Messrs. Galbraith, Bacon & Co., City — Gentlemen : Oonflrming my respects 
to you of this momlng, I now beg to advise you that I hâve just recelved 
a cablegram from my Hamburg friend informlng me that «the charter of S/V 
Muskoka on your behalf has been closed. Trustlng that this flrst transac- 
tion may be the commencement of a pleasant and mutually advantageous rela- 
tion between us, I remain, gentlemen, wishing you the compliments of the 
season. 

"Yours very truly, [Signed] Johann Wulffsohn." 

"Seattle, Washington, Dec. 24, 1903. 
"Messrs. Galbraith, Bacon & Co., City — Gentlemen: I beg to acknowledge 
the receipt of your favor of the 23d inst, in whlch you put on record the rate 
of frelght and conditions at which you hâve authorized me to charter on your 
behalf, the S/V Muskoka and also conflrming the purchase from me of a cargo 
of cernent and sait to be shlpped in said vessel and f. o. b. prices to t>e paid 
by you for same, and further statlng the proportion of cernent and sait to be 
shlpped. Ali of which I flnd in order and beg to conflrm hereby. I notice 
that in your letter, under reply, you hâve overlooked to conflrm the terms 
of payment as arranged and agreed between us and whlch are as follows, viz. : 
You agrée to fumish me with a letter of crédit on Hamburg or arrange through 
your bank hère to open a crédit with the Bank in Hamburg for the amount 
of your purchase, plus Insurance (If insured over there) and also for the 
one-half of the freight, payable in Hamburg on slgnlng of blil of ladlng. The 
prlce for the cément and sait is net payable at Hamburg In exchange agalnst 
shlpping documents. On the half of the charter money you are to be aliow- 
ed a discount of 6 per cent for interest and Insurance. Ail bank charges, If 
any, to be entlrely on your account I shali be glad to hâve your confirmation 
of the above at your earilest oonvenlence, and also the name of the Bank in 
Hamburg at which the crédit wlll be opened, so that I can advise Mr. Paul Ad- 
1er. 

"Very truly yours, [Signed] Johann WulfCsolm." 

"Seattle, Wn., Dec. 24, 1903. 
"Mr. J. Wulffsohn, CSty— Dear Sir: We beg to acknowledge receipt of your 
letter of this date to us confirmlng the terms of our purchase from you of 
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cernent and sait, and as It 1b in accordance wlth our understandlng, we now 
hereby conflrm the same. 

"Yonrs respectfully, Galbraith, Bacon & Company, 

"[Slgned] Per J. B. Galbraith." 

Thèse letters constitute the agreement between the respondent and 
Wulffsohn, and they contain ail the terms thereof except the printed 
clauses of the Hamburg-Californian form of charter party, which are 
implied terms. And this contract, including the implied terms, de- 
fines the extent and limitations of Wulfïsohn's authority to charter 
the Muskoka for the respondent. It is to be noted that this agree- 
ment was made at Seattle, that the authority to charter the Muskoka 
was incidental to the purchase of a cargo of cément and sait, and given 
to Wulffsohn personally, and did not include gênerai discretionary 
power, nor spécial authorization, to assent to any terms not indicated 
by the correspondence or the printed form, nor to fix absolutely the 
date to which the charterer's option to cancel the charter party should 
be postponed. The libelant, in acting as the représentative of the re- 
spondent, was but a subagent having only the same power that the 
respondent conferred by its contract with Wulffsohn. He assumed 
discretionary power in making the charter party containing the clauses 
to which the respondent objects, and it is the décision of the court 
that by doing so he exceeded his authority, and that the respondent 
had a lawful right to reject the charter party for that reason, 

A certified copy of the charter party was sent by Wulffsohn to the 
respondent on January 30, 1904. It was received on February 3d. 
On the same day the respondent rejected and returned it, and by a 
telegram and letter informed Wulfïsohn of its détermination to re- 
ject, and in the letter assigned the unwarranted assumption of au- 
thority, and the two objectionable clauses as grounds for repudiating 
it. Until that date the respondent could not hâve become obligated 
.to accept the charter party by ratification of the unauthorized act of 
the libelant in assenting to the stipulation covering the cost of towage 
and in fixing May 31st as the canceling date. This is so because until 
then it did not hâve knowledge of the facts. A principal cannot be 
held to hâve ratified an unauthorized act of an agent without proof 
of a déclaration made, or of an act, whereby he expresses definitely 
his intention to ratify after he has acquired true information of ail the 
material facts of the transaction. This is an elementary principle of 
the law of this country. 1 Amer. & Eng. Encyc. of Law (2d Ed.) 
1189. The laws of this country, rather than the laws of Germany, are 
controlling in this case, for the reasons that the only authority for 
chartering the Muskoka on the respondent's behalf was conferred by 
a contract made at Seattle, ail of the respondent's transactions, déclara- 
tions, and communications were with Wulffsohn, and by being as- 
sociated together, as above stated, the libelant and Wulffsohn must 
be regarded as one and the same party, so far as the respondent's 
rights and obligations involved in this lawsuit are concerned; other- 
wise the libelant was not an agent of the respondent for any purpose 
whatever, and his cause is groundless, so that necessarily his claims 
are subject to the laws of this country. 

At ail times and in ail of its communications after the receipt ©f the 
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charter party the respondent was steadfast in refusing to accept it. 
Therefore there is no foundation upon which a finding that it was 
ratified \yith kiiowledge of its ternis can be predicated. 

Discussion of the correspondence which passed between the respond- 
ent and Wulffsohn, subsequently to December 24, 1903, would lead 
to no conclusion bénéficiai to the libelant. Therefore I refrain, ex- 
cept to say : That the proctors for the libelant wisely omitted to plead 
the supposed gênerai custom, allowing a chartered ship from 30 to 90 
days to reach her loading port after the probable date on which she 
would bedue to arrive, which Wulffsohn lays stress upon in his let- 
ters. This custom, if it were pleaded and proved, would be consid- 
ered as a reasonable and flexible rule, and if it were read into the 
charter party the respondent would be entitled to hâve the urgency 
for an early sailing date considered as one of the circumstances afïect- 
ing the time allowance.^ Lowber v. Bangs, 2 Wall. (U. S.) 738, 17 
L. Ed. 768. And in view of ail the material circumstances 30 days 
might be the limit. Whether that or a longer period would be allow- 
able, the custom is one thing and the time allowance as limited by the 
canceling date is différent, and an agent's power to fix a canceling 
date wilJiout consulting his principal cannot be supported by the custom. 

In a gênerai view of the whole case, it appears to be without merit, 
and the reasons for denying relief to the libelant are ample. In addi- 
tion to strictly légal grounds of défense relied upon, it is to be ob- 
served that the libelant in accepting an agency became bound to act 
in good faith and with business prudence ; but, instead of doing so, he 
improvidently chartered the Muskoka, allowing her the privilège of 
loading in June a cargo which he bought simultaneously to be deliv- 
ered for shipment in March. He withheld from the respondent for 
an unreasonable time information as to the exact date to which its 
right to cancel the charter party for delay was postponed. When the 
respondent refused to accept the charter party, the libelant endeavored 
to extricate himself from complications by obtaining the opinions of 
experts and a German lawyer, the expense of which he has endeavored 
in this lawsuit to cast upon the respondent, although it would appear 
from the advice given that the questions submitted evaded entirely the 
point at issue as to his rights as a spécial agent, under the authority 
conferred by the correspondence between the respondent and Wulff- 
sohn. On the 9th day of May, 1904, the libelant, through Wulffsohn, 
gave the respondent an ultimatum to either load the Muskoka, pay 
£1,000 sterling for canceling the charter party, or be held for "ail dam- 
age, loss, expense, costs and attomey's fées that may be incurred," 
and on May 14, 1904, a certificate canceling the charter party was 
signed and sworn to by himself and an agent of the owners, which 
déclares that by mutual consent the charter party was canceled May 
lOth, "and that Mr. Paul Adier has handed a chèque for il,000 (one 
thousand pounds British Str.) to the owners," whereas, in fact he com- 
promised with the owners by the payment of i700 sterling, and the 
presumption is almost conclusive that there was an attempt on his 
part, by connivance with an agent of the owners, to mulet the re- 
spondent for £300 in excess of the amount actually paid. In his dép- 
osition the libelant complains bitterly of delay on the part of the re- 
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sppndent in giving notice in definite form of its rejection of the char- 
ter party, and he asserts that in the beginniiig ol January he could 
hâve secured the owners' consent to cancellation by paying them £56, 
and he prétends to think that if he had taken advantage of his op- 
portunity then, acting upon his own initiative, he wotild hâve made 
himself liable ta the respondent. This complaint brings into clear 
view his inexcusable négligence in failing to promptly acquaint the 
respondent with the terras of the charter party. If he had given that 
information as èarly as he gave news of the détention of the Muskoka 
at Valparaiso, he would hâve received a definite notice of the rejec- 
tion of the charter party in the first days of January, or, if not, he 
could upon just and légal grounds claim that by failure to reject 
promptly the respondent elected to accept it and become obligated to 
observe ail of its terms. He certainly would hâve no cause to regret 
the décision this court would render, if there had been any dalliance 
on the part of the respondent after being apprised of the terms of the' 
charter party, and if the libelant had not been dishonest in demanding 
a larger sum than he was required to pay for its cancellation. As stat- 
ed in the beginning of this opinion, this case must be determined ac- 
cording to the principles of equity, and the libelant is not entitled to 
équitable relief in view of the évidence showing that thèse transactions 
with the respondent are not f ree from the taint of fraud. 

Let a decree be entered that the libelant take nothing, and that this 
suit be dismissed, with costs. 



In re ROGEBS & STEFANl. 
(District Court, W. D. Arkansas, Ft Smith Division. October 10, 1907.) 

1. Bankbttptcy— COMPENSATION ov Statb Receiveb— Jueisdiction of Statb 

COUBT TO ALLOW. 

A State court took possession of the property of a partnership through 
Its recelver in a suit betweeu the partners for a dissolution, and subse- 
quently, In accordance with a stipulation between the parties, It or- 
dered the recelver to retum the property whlch he did. Some tlme la- 
ter, and more than four months after the commencement of the partner- 
ship suit, hankruptcy proceedings were instituted against the partnership, 
In whlch an adjudication was made and a trustée appolnted, who took 
possession of the property from the bankrupts. Afterwards the recelver 
made his report to the state court, whlch approved the same and dis- 
charged the recelver, at the same time making hlm an allowance for his 
services, whlch it dlrected to be certifled to the bankruptcy court for pay- 
ment Eeld that, on the return of the property to the partners, such 
court lost jurisdictlon over the same, or to make any order with respect 
thereto, and its order was not blnding on the bankruptcy court, whlch 
had prevlously succeeded to the possession of the property and full Jiurls- 
dlctlon to admlnister the same. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 6, Bankruptcy, H 
821-323.] 

2. Same— EiQHT or Receiveb to Compensation. 

A court of bankruptcy wlll not allow compensation to a recelver of a 
state court, who previous to the bankruptcy had possession of the bank- 
rupt's estate, for tlme during which no service waa rendered, nor for 
services wbich were of no bencflt to the estate. 
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3. S AME. 

A recelver ot a state court, who, on tumlng over the property to tiio 
parties ptirsuant to an orde^ of the court, with their consent wlthheld cer- 
tain accounts for collection, tbe proceeds to be applled on hls compensa- 
tion, but who made no effort to coUect the same, is not entitled to return 
them to a trustée In bankruptcy, subsequently appolnted for the owners 
of the property, after they hâve become worthless, and to be allowed thelr 
amount from the estate. 

In Bankruptcy. On review of referee's décision in re claim of E. G; 

ConnoUy. 

Youmans & Youmans, for petitioner. 
A. A. McDonald, for trustée. 

ROGERS, District Judge. This claim of E. G. Connolly is before 
this court for review of an order of Hon. h. H. Southmayd, one of 
the référées in bankruptcy of this court, who disallowed the whole 
claim as without merit, except as to the item of $26.25 thereof, which 
he allowed as a preferred claim. The facts are thèse: On the 17th 
of March, 1905, A. L. Rogers filed a complaint in equity in the çhancery 
court for the Greenwood district of Sébastian county, Ark., against 
hjs partner in the saloon business, Charles Stefani, praying for judg- 
ment dissolving the copartnership, the sale of the property through a 
receiver to be appointed, the payment of the firm debts, and the dis- 
tribution of the net proceeds between the partners ; and on the same 
day the chancellor appointed the présent claimant, E. G. Connolly, 
receiver, with full powers. Presumably the case took the usual course 
for like cases, until the lOth of August, 1905, when at the instance 
of the parties to the suit, and with the consent of the principal creditors, 
the chancellor, at chambers, made an order directing the receiver, on 
certain conditions specified in the order, to turn ail the property in his 
hands back to the parties in the suit, and to file, on or before August 
21, 1905, a complète report and account of his receivership. The order 
also provided that the receiver should not be discharged until said ac- 
count (which should remain open for inspection until the third day of 
the October term of court) should be approved. On August 18th 
this order was temporarily suspended until August 21, 1905, at the 
instance of a creditor who was not represented when it was made. 
On the 29th of August, 1905, acting under the order of August 10, 
1905, the receiver delivered to the owners, Rogers & Stefani, ail the 
assets in his hands belonging to them except some books of account, 
and some accounts aggregating $139.60, the latter of which he kept, 
iptending to collect the same and pay himself certain allowances made 
him in the order of August 10, 1905. Thèse accounts he did not col- 
lect, or make any effort to collect, and took no further steps in the 
receivership until October 25, 1905, when he filed his report and ac- 
count as receiver under the order of August 10, 1905. In that report 
he charges himself with the $139.60 in accounts which he had with- 
held to collect and pay himself with. His account showed that they 
were taken for collection. But he did not collect them, or make any 
effort to do s6, until December 2, 1905, when he filed an amendment 
to his October 25th account and credited himself with the same amount, 
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$139.60, and also set up daim for three months' semces, from Sep- 
tember Ist to December Ist, at $150 per month, and $30 for personal 
expenses in attending upon the chancery court. 

There is some confusion in the évidence as to what became of the 
$139.60 in accounts, but not a dollar was ever realized upon them by 
the estate of Rogers & Stefani, and no effort was made by Connolly 
to do so at any time from August lOth to December 3d, and the proof 
affirmatively shows that during that period he performed no services 
of any character of any value to the estate of Rogers & Stefani. Mean- 
time, on the llth of September, 1905, 13 days after he had, under 
the order of August 10, 1906, delivered to Rogers & Stefani ail their 
assets then in his hands, a pétition in bankruptcy was filed against 
Rogers & Stefani, and on the 3 Ist of October, 1905, they were adjudi- 
cated bankrupts, and in due course of procédure a trustée was appoint- 
ed, who took into his custody the estate of Rogers & Stefani, and the 
same was in his hands as such trustée and in due course of adminis- 
tration on December 2, 1905, when the final report and amendment 
thereto of claimant as receiver came on to be heard for approval by the 
chancery court for the Greenwood district of Sébastian county, Ark. 
On the hearing of this report the following order was made : 

"Now on thls day the parties appear, and 'EU Connolly files supplemental re- 
port, In whlch he asks crédit for $139, the same being for clalms which he 
chargea hlmself, whlch are uncoUectlble, and also for his salary for three 
months from the Ist day of September to December 1, 1905, $450, and also his 
necessary expenses for attending court at Greenwood for two terms, $30 ; also 
a fee of $54 paid to his attomey, J. M. Spradling. Upon considération where- 
of, the sald clalm for uncoUectlble bills Is allowed, $139; expenses attending 
court, two terms, $26.25 ; and, it appearing that the sald receiver bas not been 
discharged In this action and has been at ail tlmes subject to the orders of thls 
court in the dîscharge of his duties, is allowed the sald sum of $450 for his 
«aid services from September 1 to December 1, 1905, maklng in ail $615.25, 
and the said attorney's fee of $54 is also allowed, whlch is ordered taxed as 
costs in this action. Also cornes the clerk of thls court, who was appolnted 
master, and who has heretofore flléd his report, which was approved, Includlng 
a fee of $50 allowed hlm and taxed as costs, and further shows that bis costa 
as clerk not heretofore paid is the sum of $3.60. And also comes the sheriff 
and shows to the court that his costs not heretofore paid Is $3.05, whlch re- 
«pectlve sums are allowed and ordered paid. And it appearing to th6 
court that this is an action between partners to dissolve and settle the part- 
nership existing between them, and that during the pendency in thls court the 
creditors of said partnership proceeded In the District Court of the United 
States for the Western District of Arkansas, at Ft. Smith, Ark., against sald 
partners, under the bankruptcy law of the United States, and In such proceed- 
Ings of said court adjudged sald partners to be bankrupts. Now, therefore, 
the clerk of thls court is ordered to certify ail the aforesald costs to the sald 
United States court, and the référée thereof, to the end that the same may be 
preferred and paid accordlng to law. And It is further ordered hereln that the 
said receiver, Ed Connolly, havlng fuUy reported, is flnally discharged." 

It is upon this order of the chancery court that the claim of the peti- 
-tioner is based. 

The question raised is whether this court is bound by that order, or 
whether it will pass upon this account upon its merits. In this case the 
said chancery court acqùired jurisdiction of the persons and property 
of Rogers & Stefani, the bankrupts, more than four months before the 
proceedings in bankruptcy were begun, and if it had retained posses- 
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sion oî thé property untUtïîé èrdeir in controversy was made it would 
nbthavë lest cotitrol of the projperty by the adjudication in bankruptcy. 
If thç trustée in bankruptey in a case of that kind had any rights in 
the property in the custody 6f the state court through its receiver, the 
law and the procédure in such case is well established. In re Knight 
(D. C.) U Am. Bankr. Rep. i; 125 Fed. 35; Metcalf v. Barker, 187 U. 
S. 165,'!?é Sup. Ct. 67, 47 h. Ed. 122; Pickens v. Roy, 187 U. S. 177, 
23 'Sup; et: 78,' 47 !.. Ed. 128; Jaquith V. Rowley, 188 U. S. 620, 23 
Sup. Ct. 369, 47 L. Ed. 620,' , But there is no pretense that the trustée 
acquired possession of the esta te of the bànkrupt by taking it from the 
receivef'of the state court, either with or without his consent; on the 
contrary,! it is undisputed that he took it from the bankrupts themselves, 
to whom the receiver had delivered it under an order of said chancery 
court entered more than '60 days before the trustée was appointed. 
True, the receiver had not b6én discharged, nor had his account been 
approved, by the said chancery court; but manifestly the said chancery 
court did not regard the property as being in the hands of its receiver, 
for in that event, presumablyj it would nave held onto the property, 
and by appropriate orders conipelled the payment of the costs of its 
offiçers and ail legitimate expenses incurred, as it had the undoubted 
right to ^Oj and would not hâve certified its order making allowances 
to its qQîcérs to the bankrup|:. court for payftient. This last statement 
is limited to cases in whiçh the state court had acquired jurisdiction 
more than four months before the proçeedings in bankruptcy werc 
begun. The question is not before the court in this case as to what 
the ïawis with référence ^o cases in which the state court bas acquired 
iurisdictioH within the four-months period. 

This caSe, therefore, stands in this attitude: The state court by 
its own orders caused its receiver to surrender the bankrupts' estate to 
the bankrupts, in whose possession it was subsequently seized by the 
trustée in bankruptcy. Af terwards that court made an order fixing 
the allowance of its receiver, his attomey, and its clerk, and made such 
allowance a preferred claim upon the assets of the bànkrupt in the 
hands of the trustée, and cauSed the same to be certified to the bànk- 
rupt court accoirdingly. ffl effect the making of this order was tanta- 
mount to an effort on the part of the state court to administer, as far 
as this order went, the estate of the bànkrupt, rightfully and previously 
in the possession of the bànkrupt court. This was attempted in the 
case of In re^Reyiiolds (D. Ç.) 11 Am. Bankr. Rep. 768, 127 Fed. 760, 
in which case, fîve days aftèr the adjudication in bankruptcy, a mort- 
gagee of a part of the bankrupt's property took possession of it under 
the terms of his mortgâge, which was executed and duly recorded 
more than four months befôyéthe bankruptcy proçeedings were begun, 
which property, at the time he took possession, had not been actually 
seizèd by the trustée in bankruptcy. The mortgagee then filed suit in 
the state court to foreclose thç mortgâge, and prosecuted it to judg- 
ment. The trustée by appropriate proçeedings brought the matter to 
the attention of the bànkrupt court. The court said: 

"Tbe omly question hère pré^ented 1^ as tpj the effect of the adjudication of 
bankruptcy to the premlsœ, , An adjudlcàtioa In bankruptcy opérâtes In rem, 
and from the moméîit 6f the adjudication the barikriipt'S estate Is under the 
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jurlsdlctlon of the bankniptcy court, whleh wlll not permit any Interférence 
with Its possession, even thougb It be by an offlcer of a State court actli^ un- 
der its process. Being a proceeding in rem, ail parties Interested in the res 
are regarded as parties thereto, includlng the bankrupt and trustée, as well as 
the credltors, secured and unsecured. The adjudication vests in the trustée 
or temporary receiver the title of the banljni^'s property, and stays ail sel- 
zures made within four months. An adjudication of banliruptcy has the force 
and effect of an attactunent and an injunctlon. It is a caveat to ail the 
world. Bank v. Sherman, 101 U. S. 403, 25 L. Ed. 866 ; Cionner v. Long, 104 
U. S. 228, 26 L. Ed. 723 ; Mueller v. Nugent, 184 U. S. 14, 22 Sup. Ct. 269, 46 
L. Ed. 405; Id., 7 Am. Baokr. Rep. 224, 105 Fed. 581, 44 a C. A. 620; In re 
Pékin Plow Co., 7 Am. Bankr. Rep. 369, 112 Fed. 308, 50 O. C. A. 257 ; In re 
Fraizer (D. O.) 9 Am. Bankr. Rep. 21, 117 Fed. 746; In re Brooks (D. C.) 1 Am. 
Bankr. Rep. 531, 91 Fed. 508; In re Huddleston, 1 Am. Bankr. Rep. 572; In re 
Smith & Dodson (D. O.) 2 Am. Bankr. Rep. 9, 92 Fed. 135 ; Chesapeake Shoe 
Company v. Seldner, 10 Am'. Bankr. Rep. 470, 122 Fed. 593, 58 O. 0. A. 261 ; 
Brandenburg's Bankruptey, §§ 250, 494, 495. • • * The question as to 
t^e bar of the judgment pieaded, and the estoppel clalmed to hâve been pre- 
sented thereby, is without merlt In virtue of the adjudication in bankruptey, 
this court acquired jurisdiction over the res. The jurisdiction thus acquired 
was both complète and exclusive. Belng prlor to that of the state court, It 
was permanent The state court was without jurisdiction in the promises, and 
any Judgment It may hâve rendered as the resuit of the lltlgation between 
Strain and sald trustée it waa and Is powerless to enforce, and Is not blnd- 
ing on this court; and such judgment cannot afCect the rlght and power of this 
court to assert Its jurisdiction over the property In question, and proceed to 
a détermination of the rlght to Its possession. Collier on Bankruptey (4th 
Ed.) 222; In re Chambers et al. (D. C.) 3 Am. Bankr. Rep. 537, 98 Fed. 865; In 
re Russell, 3 Am. Bankr. Rep. 658, 101 Fed. 248, 41 0. a A. 323; In re Balrd 
0. O.) 8 Am. Bankr. Bep. 649, 116 Fed. 765." 

In Hanson v. Stephens, 11 Am. Bankr. Rep. 172, 116 Ga. 722, 42 
S. E. 1038, the Suprême Court of Georgia went as far, perhaps, as any 
court has gone in a case of this kind. In that case a bill in equity was 
filed on the 27th of November, 1901, and, after making certain allé- 
gations, prayed for équitable relief and for an injunction and a re- 
ceiver, and on the 5th of March foUowing a receiver was appointed 
and an injunction granted. Pending that condition a pétition in in- 
voluntary bankruptey was filed against the défendant, and on April 
5th following an adjudication was had, and during the same month 
a trustée appointed. On May 19th, following the established practice, 
the bankrupt court authorized the trustée to appear in the state court 
and apply for an order requiring and directing the receiver to surrender 
to him the property in controversy. That was donc, and no one re- 
sisted the application of the trustée to regain possession of the prop- 
erty; but the attorneys representing the receiver applied to the state 
court for an order allowing their fées and expenses out of the assets 
of the bankrupt. The state court made an order directing its receiver 
to surrender the property to the trustée in bankruptey upon payment 
of the expenses of the receiver, amounting to $32.60, and payment of 
$500 to the receiver and $500 to the attorneys, which the court ad- 
judged to be due them. The trustée excepted to this order of the state 
court, and an appeal was had to the Suprême Court of Georgia. That 
court held that the action of the lower court was error. It recognized 
the right of the state court to appropriate any cash its receiver might 
hâve on hand to the payment of the expenses incurred in the state court, 
but denied the power in the state court to cause property in the hands 
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of its ;eceiver to be sold to pay such expenses, or to pass any order 
that would be binding on the bankrupt court. It said: 

"It was admltted that the only fund In the hands of the receiver was $43.39, 
and the only way In which the additlonal sum ordered to be pald could be rals- 
ed was by the sale of sufflclent assets In the hands of the temporary receiver. 
But, at the time the order was passed, title to thèse assets had vested in the 
trustée In bankruptcy. By section 70a of the bankrupt act (Act July 1, 1898, cl 
541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) it is declared that the trus- 
tée of the estate of a bantnipt, upon his appolntment and qualification, and 
his successor or successors, If he should hâve one or more, upon thelr appolnt- 
ment and qualification, shall, in tum, be vested by opération of law with the 
title of the bankrupt as of the date he was adjudged a bankrupt, except in so 
far as it Is to the property exempt. • • • At the very date of the passage 
of the order in this case, by opération of the bankrupt law the title to the prop- 
erty had been taken out of the bankrupt and put In the trustée for the beneflt 
of the bankrupt's credltors. The bankruptcy court had assumed full juris- 
dlctlon, and the trustée was entitled to bave the estate of the bankrupt, wher» 
ever that liiight be found. There is a marked différence In eharglng a fund 
already raiâed by a sale of the property of a debtor with the expenses of its 
conversion into cash, and subjecting the property to sale for the purpose of 
ralslng funds for the purpose of paying costs and expenses after he has been 
adjudged a bankrupt. It Is our opinion that the Judge erred in passing the 
order to which exception has been taken; and, whlle he could very properly 
hâve devoted to legitimate expenses and costs the cash In the hands of the 
temporary receiver, he had no power or authority to make the order for the 
delivery of the assets contingent upon the payment of the fées of the receiver 
and attomeys, or cause the proper^ of the bankrupt In the hands of the tem- 
porary receiver to be sold for tiie purpose of ralslng such funds. Any person, 
under such circumstances, urging a clalm to be pald from the bankrupt's estate, 
whether he Is a credltor of the bankrupt, or because he has rendered services 
In carlng for the estate or preservlng the property for the beneflt of credltors, 
should be referred to the proper court of bankruptcy, where the merlts of such 
clalms and thelr priori ties can be passed on and established. It was. In our 
opinion, Immaterlal that the Judge refused to pass on the question of dlssolv- 
Ing thè temporary Injunction and recel vershlp. The effect of adjudlcatlng the 
debtor to be a bankrupt transf erred the control and management of his estate 
to the bankrupt court, and placed the rlght of adjudlcatlng the clalms of 
credltors In another forum. But he erred In grantlng an order making the 
transfer of the property of the bankrupt to the trustée in bankruptcy condl- 
tlonal upon the payment of costs and expenses. He should bave granted the 
prayer of the trustée as to the transfer, and remltted the temporary receiver 
and the attomeys to the bankruptcy court for an adjudication and settlement 
of thelr respective clalms." 

In the case at bar the effect of the chancellor's order was exactly 
the same as if he had directed his receiver to seize the property of the 
bankrupt and sell it and appropriate the proceeds to the payment of the 
expenses he had allowed. This was an invasion of the jurisdiction of 
the bankrupt court. In the case of In re Rogers (D. C.) 8 Am. Bankr. 
Rep. 733, 116 Ped. 435, a similar question was presented. In that 
case the jurisdiction of the state court had been invoked under the 
insolvency laws of the state, and a receiver was appointed. Within 
the four months bankruptcy proceedings were instituted and an ad- 
judication was had, and upon the application of the petitioning cred- 
ltors an injunction was granted restraining the plaintiffs in the state 
court from prosecuting their suit. Afterwards counsel for the peti- 
tioning creditors and for the bankrupt applied to the bankrupt court 
for an order modifying the injunction granted by that court, so as to 
permit the attorney for the plaintiffs and the receiver in the state court 
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to apply to that court to hâve their fées and expenses fixed hy that 
court. The bankrupt court declined to make that order, saymg: 

"Thls court further held that. If It should décide It ought to modlfy the In- 
jtmctlon so as to allow counsel to go before the state court and clalm that fea» 
Bhould be fixed by that court, It mlght In certain cases hâve very far-reaching 
and serious conséquences — especlally In cases where thls court was of the 
opinion that the proceedings in the state court were coram non Judlce, becanse 
they had been suspended by the opération of the banlinipt law." 

Application was then made to the state court to dissolve the tempo- 
rary injunction and discharge the receiver, whereupon the state court 
entered an order directing its receiver to surrender the property to 
the trustée in bankruptcy upon the payment of the expenses, amount- 
ing to $32, incurred by the receiver, and upon the payment of $500 to 
the receiver, and the further payment of $500 to his attorneys. To 
this order of the state court the receiver excepted, and then an applica- 
tion was made to the bankrupt court for an order to the efïect that, if 
the receiver of the state court should turn over the assets in his hands 
to the trustée, the trustée should at once proceed to sell enough of the 
property belonging to the bankrupt's estate to pay ofï the allowances 
made by the state court, and the allowance thus made should be a 
first lien on ail the assets of the bankrupt. The bankrupt court refused 
to make that order, and said : 

"The trustée elther has or bas net the right to the possession of the assets 
of the banlirupt in the hands of the temporary receiver of the state court 
That court déclines to pass upon the question of dissolving the temporary in- 
junction and receivershlp in that case on the ground that the proceeding In 
banlîruptcy suspended the proceeding in the state court. If, then, the pro- 
ceedings are suspended, as is clearly the effect of the banlîruptcy law, the state 
court has no right or authority to fix the fées of Its receiver having charge 
of the property, and less right to refuse to tum over the same until those 
fées hâve been paid by the proper offlcers of the bankrupt court. If the as- 
seta are delivered to the trustée by the receiver of the state court, this court 
wlll consider any application for compensation which may be made by offlcers 
of the state court, and, if allowable, will grant sultable compensation ; but It 
must deflnitely décline to recognize the authority of the state court to incum- 
ber the assets of the bankrupt by a judgment of thls character, especlally when 
accompanied by the ruling that such assets will not be delivered to the trustée 
In bankruptcy until the allowances thus made by the state court are pald ofC 
and discharged. The order would be declined for the further reason that the 
order of the superior court does not indicate in manner by whom the fées al- 
lowed in that court shall be pald; but thls Is unimportant, when contrasted 
with the principal question in the case, namely : Has the state court, upon 
proceedings Instituted under the Insolvency laws of the state, suspended by 
the enactment of the bankruptcy législation, the right and authority to adjudl- 
cate liens against bankrupt" s assets in favor of its own offlcers, and to refuse 
to surrender the assets to the proper officiai of the bankruptcy court until such 
fées are paid? Should such a précèdent be recognized, it may not be Impossible 
that in a large number of bankruptcy cases the assets might suffer from a 
mulcting process of this sort before they reach the hands of the offlcers ap- 
pointed under the act of Congress to administer and distribute them. Be- 
sides, if the offlcers of the bankrupt court are entitled to the assets, the state 
court has no authority to impose conditions as a prerequislte to their de- 
livery ; nor can a bankrupt court, by action in any sensé appropriate, give its 
sanction to any such imposition, whether expressly or impliedly made. The 
practice for which the order sought might be regarded as a précèdent would 
not only largely Increase the expenses of such litlgation, but would inevltably 
resuit in great delay in the final disposition of bankruptcy litlgation. It l8 
156 P.— 18 
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represmted to this court that, since the Judge of the state court has held that 
he now lias no aùthorlty to jass any order In the premlses, the assets of the 
bankrupt wUl deterlorateand largely dlsappear, unleiss thlS court wlU direct 
a sale of a portion of the assets to pay oflC the debt created agalnst them by 
the State court In behalf of Its officiais. This, If true, is, of course, déplorable. 
There are, howerer, considérations involred lii this question whlch are far 
graver than the loss of assets In a partlcular case. They Invoive the su- 
premacy of the Constitution and laws of the United States, the power of Con- 
gress to create a uniform System of bankruptcy, the législation of Congress 
creatlng that System, and the settled principie that Insolvency proceedlngs in 
state courts are suspended while the bankrupt law is In force. It is the duty 
of a court of the United States to take care that by no Judlcial order of ita 
own the effectiveness and' vlgor of the laws with the enforcement and admin- 
istration of which it is Intrusted shail be nuliifled and whittled away." 

Thèse cases are décisive of the question at bar. This court cannot 
recognize the right of the state chancery court to make any order bind- 
ing upon it with référence to property in its custody and over which it 
bas exclusive jurisdiction. The state chancellor had no power to make 
the order, and the order itself is absolutely void. 

The claim of the receiver of the state court is based upon three items. 
The one for expense account, $26.25, was allpwed by the référée, and 
is not appealed from, and the order of the référée in that respect must 
stand. 

As to the order for $460 for salary for the receiver, the référée held 
that the claim was absolutely without merit, because the receiver had 
rendered no service during the period for which it was allowed. In 
this view of the référée the court concurs. In re Kellog, 10 Am. 
Bankr. Rep. 7, 121 Fed. 333, 57 C. C. A. 547. The Suprême Court of 
the United States in a case presenting that question said : 

"We are not prepared to go further than to allow compensation for services 
which were bénéficiai to the estate." 

As no services bénéficiai to the estate were rendered in this case by 
the receiver, no allowance should be made, and the action of the réf- 
érée as to that item in the account is approved. 

The history of the remaining item of $139.60 in accounts is suffi- 
ciently given in the statemeiit of the case. On August 39, 1905, when 
the receiver, undei- the order of the state chancellor dated August 10, 
l905, turned over ail the other assets in his hands, except some old 
books of account of Rogers & Stefani, thèse accounts for $139.60 he 
kept, presumably by the consent of Rogers & Stefani, as he had no 
other authority for doing so. To retain them otherwise was a viola- 
tion of the order of the chancellor made on August 10, 1905, in which 
order he was directed to take crédit for his services and expenses and 
turn over ail the assets to Rogers & Stefani. It appeared that he did 
not bave money enough to pay his allowances and expenses, and so he 
kept thèse accounts, as he now says, intending to coUect them and pay 
himself, and, if he did not çollect them, he expected Rogers & Stefani 
to pay him. They were saloon accounts. In his report and account 
filed October 25, 1905, and which was made in pursuance of the direc- 
tions of the chancellor in his order of August 10, 1905, he charges 
thèse accounts to himself "for collection." On December 2, 1905, in 
an amendment to that report and account, he claims crédit for the ac- 
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counts as uncollected. At what time he turned over thèse accounts to 
the trustée does not appear. He made no effort to collect them. He 
says he did not, because the bankruptcy proceedings had been begun o8 
September 11, 1905, and he did not think he had a right to do so. 
When he tumed them over to the trustée, if he ever did (about which 
there is some confusion in the évidence), they wrere a total loss. The 
order of the state court, as heretofore stated, giving him crédit for 
thèse accounts, is void. After taking thèse accounts some time in Au- 
gust, 1905, he should hâve attempted to collect them and satisfy his 
allowances, and not hâve held them until October 25th without making 
any effort to collect them, thus depriving Rogers & Stefani from col- 
lecting them. Should he now, after they hâve become worthless, be 
permitted to surrender them to the trustée in bankruptcy and set up, 
in lieu of them, a claim against the bankrupt's estate to the préjudice 
of the creditors of the bankrupts? I do not think so. He made his 
choice, and he must abide by it. He either kept the accounts by agree- 
ment with Rogers & Stefani, or he kept them without right and in vio- 
lation of Chancellor Bourland's order of August 10, 1905. If he took 
them by agreement with Rogers & Stefani, he was bound to exercise 
proper diligence to collect them, or stand the loss himself. If he kept 
them in violation of the chancellor's order, and without the consent of 
Rogers & Stefani, until they were worthless, making no effort to col- 
lect them, the same resuit follows. It would be inéquitable and unjust 
to Rogers & Stefani and the creditors of their estate if the loss of thèse 
accounts should be shifted from him to the estate. He knew of the 
pendency of the bankruptcy proceedings from about the time they were 
instituted on September llth until the 25th of October, when he filed 
report and claimed to hold the accounts in order to get his allowance 
paid. He claimed them, and took them for collection, to pay himself, 
notwithstanding the pendency of the bankruptcy proceedings. He 
should not now be heard to say that he claimed them, and undertook 
the collection of them while the bankruptcy proceedings were pending, 
and in the same breath say he did not try to collect them because the 
bankruptcy proceedings were pending, and he did not think he had 
the right to do so. It is équivalent to saying : 

"I attempted to do a thing I did not think I had any right to do, and I did 
not do It because I did not thinit I had any right to do It, and yet, by reason 
of my imdertaliing to do the thing, and neglectlng to do It, the estate sustalned 
a loss for which I am not responsible." 

Such a position is totally inconsistent and irreconcilable with equity 
and justice, and cannot be upheld. 

The claim for this item should be disallowed, and the action of the 
référée approved and afErmed, at the costs of petitioner; and it is so 
orderèd. 
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THE WTNERia 

(District Court, D. Oregon. October 7, 1907.) 

No. 4,87& 

L Sheppino— Ihjubt to Stevbdobb's Employé— Liabilitt or Vessbi,. 

The Ilability of a vessel for an Injury to au employé of a stevedore 
while worklng on the Tessel does not dépend upon any contractual rela- 
tion between the vessel or owner and the employé, but, where It exists, 
rests upon the breach of some implled duty to exercise due care as to the 
condition of the vessel and appliances whlch mlght afCect the safety of 
persons necessarlly employed to work thereon. 

[Ed. Note. — For cases In point, see Cent Dig. roi. 44, Shlpping, U 349- 
851.] 

a. Same— Unsafe Place to Wobk. 

Under a charter party requlrlng the vessel to be furnlshed wlth clear 
holds for recelvlng cargo and In every way fltted for the service, It was 
the owner's duty to render her safe for workmen to enter her holds, and 
to there perform the services ordlnarlly requlred in loading and stowlng 
the cargo, and the vessel Is llable t» a stevedore employed by the char- 
terer for an InJury recelved by hlm whlle stowlng cargo In a dark water 
ballast tank from the falling upon hlm of loose planks whlch had In 
some manner caught In the beams at the top of the tank, probably when 
It was full of water, and were negllgently permitted to remain there. 

[Ed. Note. — ror cases In point, see Cent Dig. vol. 44, Shlpping, §{ 34*- 
851.] 

In Admiralty. 

Giltner & Sewall, for libelant. 

Williams, Wood & I<inthicum, for claîmant. 

WOIvVERTON, District Judge. A libel to recover for personal 
injuries received by libelant while at work stowing lumber in a water 
ballast tank in the lower hold of the ship Wjmeric. Libelant was in 
the employ of Brown & McCabe, stevedores, who were under con- 
tract with the Pacific Export Lumber Company, charterer of the ship, 
to load her. The charter party represents the ship as being "ready, 
with clear holds, to receive cargo, and tight, staunch, strong, and in 
every way fitted for the service, having water ballast," etc. On the 
day of the accident giving rise to the libel, namely, October 4, 1906, 
libelant had gone into the tank with Holm, another employé of Brown 
& McCabe, and the two together had stowed two slings of lumber, 
so called from the manner in which the lumber was lowered, and, 
while carrying a timber 3 by 12 inches and 20 feet in length, and placing 
it in stowage, two planks fell from above, and struck libelant upon 
the head, causing the injury of which he complains. The tank is de- 
scribed as being 41 feet in length, 18 feet in width at the forward end, 
and 10 at the other, and from 10 to 12 feet in depth. The hatchway, 
in dimensions five feet square, is in the corner of the tank. The libelant 
was carrying the end of the timber farthest from the hatchway, and 
had proceeded aft along the tank partition to the corner when he was 
hurt. He testified : 

"I stooped myself down, and the plank was about a foot from the floor 
when I dropped it ; and, as soon as I dropped the plank, two plank came down 
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on m* when I stooped oyer. The flrst one laiocked an Inch and a hait hole 
on my head, and the second one came across my back." 

On cross-examination he says: 

"Yes ; I did put down a 3 by 12, just easlng it down, when It came on top of 
me, those tvro planks. Q. And Holm was at the other end of that stick? A. 
Tes." 

Andrew Holm, the man who was assisting libelant, corroborâtes 
him in the main, but not in détail, being unable to see libelant plainly 
from where he was. He says that the fall of the planks knodced li- 
belant senseless, but that he came to in about five minutes, and wit- 
ness helped him out. The libelant states, however, that he ascended 
the ladders to the upper deck without assistance. The men, finding 
the light admitted through the hatches insufiicient for doing their work 
conveniently, were fumished with two candies, which were being 
used at the time; but with thèse the tank was yet illy lighted. 

The tank was provided with a wooden floor, and, from the testi- 
mony of the ofîficers of the ship, it appears that two of the planks 
thereof had been missing for some time, and had not previously been 
located. In further détail, it appears that the tank contained stanchions 
running up and down the sides thereof, and iron beams across the top, 
leaving a space between the beams and the top. The boatswain, being 
cxamined as to the possibility of loose boards getting caught above 
thèse beams by floating in above them while the tank was fuU of wa- 
ter, testifies as foUows : 

"Q. Isn't there an angle bar running over the tank Just below the top of 
the tank and the tank? An iron beam running there? A- Yes, sir; there 
is beams running rlgbt over the tanlis. Q. And it is possibie for ioose boards 
to get caught up there, isn't it? A. Between them? Q. Between the beams 
and the top of the tank, isn't there room for them to get caught? A. Yes, sir ; 
but they are made to fit. * • * Q. It Is possible to put some planks be- 
tween the beam that runs across the top of the tank and the tank, isn't It— 
between the space where sticks could be put in? A. Yes, sir; if you would 
put them in. Q. And if they should be Ioose at the bottom they mlght fall in 
there and get caught? A. There is nothing to catch on. Q. There is a space, 
Isn't there, between the top of the tank and the beams? A. Yes, sir. Q. 
Now, If they got caught in there? A. Yes, sir ; they would corne out the same 
way they corne in. They wouldn't stick. Q. Isn't It possible they mlght stay 
there? A. It may be possible." 

The boatswain testifies, further, that on the forenoon preceding the 
accident he, with three men, went into the tank and cleaned it out; 
that it was necessary to sweep it down upon the sides and the top be- 
cause of the slime and rust that would accumulate from the action of 
the water; that his men were at work in each tank perhaps half an 
hour ; and that they discovered nothing of the plank in question while 
employed in cleaning out the tank. 

As it respects the extent of the in jury, libelant testifies that he went 
to his employer at once after he was hurt, and was sent to Dr. Wheeler, 
who sewed up and dressed the wound upon his head, but did not ex- 
amine his badk, although he informed the doctor that it was hurt also. 
This was on the 4th of October. On the llth or ISth of the same 
month he went to Dr. Sewall, who, with the assistance of Dr. Tilzer, 
examined him for injury to the spine. Thèse physicians found no evi- 
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dence of pain ffbiti pj^eèsure upon the vertebrae, bût a tenderness was 
discovered in the lumljàr région, and, when required to stoop, it was 
ascertained that libelant favored his back, and hence it was concluded 
that he had sustained.a sprain of the ligaments in the locality desig- 
nated. It was thought the effect upon the nervous System would be 
very temporary. When asked whether he thought the injury was 
permanent, Dr. Sewall answered: 

"I do not Just as I told you In respect to a sprain, it Isn't as good as it 
was before It was sprained. ♦ * * I mean a ligament, after Jt has been 
stretehed, Is not as good ail it was before It was stretched." 

Dr. Wheeler testifies that he examined libelant the day he was hurt, 
and found that there was a slight contusion, the scalp was eut, and 
that, on further examination, he found a slight abrasion on the left 
shoulder, apparently where the planlç had grazed him, and that the 
patient made no cc«nplaint of his back. Libelant was requested to 
call again on the next day or the day foUowing, but he never retumed. 

This résumé sets forth in practical effect the facts attending the 
controversy. The first question presented is whether the ship is liable 
at ail, the libelant being in the employ of Brown & McCabe, steve- 
dores, who were contractors with the charterer for loading and stow- 
ing the cargo. 

It is argued by proctors for respondent that there were no contractu- 
al relations existing between libelant and respondent, and that, by 
reason thereof, respondent could not be held liable for the injury sus- 
tained. The question is not a new one, so that we are not without 
précèdent for its détermination. A ship's liability for tort of the kind 
does not dépend, as is supposed, upon any express contractual relations 
existing between the craft, or its owner or master, and the party iil- 
jured. If it was a matter of duty which it owed to the libelant not to 
be négligent conceming the condition that conduced to libelant's in- 
junr, other relations, whether contractual or not, may be dispensed 
witti. Wallace, J., in discussing a cause analogoûs in its controUing' 
feature, says: 

"Nor dld the relation of niaster and servant. In Its technlcal sensé, exist 
between the libelant and the shipowner. But it Is concelved that this does 
not In the least affect the obligation of the master not to be négligent to- 
wards tiie libelant, or the, degree of car© which it was incumbent upon him to 
exercise. The libelant wàs performing a serrlce in which the shlpowners had 
an Interest, and which th«y cpntemplated would be performed by the use of 
appliances which they had agreed to provlde. They were under the same ob- 
ligation to him not to expose him to unnecessary danger that they were under 
to the master stevedore, his employer. There was nô express contract ob- 
ligation on their part to felther to provide safe and sultable appliances, but 
they were under an Impl|ed duty to each ; and the measure of the duty to- 
warda each was the same." The Rheola (C. O.) 10 Fed. 926, 927. 

To the same purpose, see The Para (D. C.) 56 Fed. 241. The doc- 
trine was applied in another case (Gerrity v, Bark Kate Cann [D. C] 
2 Fed. 241), the facts of which come very near to those out of which 
thé présent controversy arises, The Kate Cann was under charter 
to receive and transport a cargo Of grain. The libelant was engaged 
in turning the grain as it came into the elevator. He was hurt by the 
fall of dunnage that had been carelessly and insecurely stowed by the 
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ship's crew in the between decks upon braces overhead, and it was 
determined that the ship was liable. The court says: 

"This neglect was the neglect of a maritime duty, and attaches to the shlp 
herself. Not only did the neglect oceur upon navigable water, but in the per- 
formance of a service necessary to be performed to enable the shlp to recelve 
her cargo. The stowlng of thls duimage was part of the ordinary duty of 
the ship's crew, and In this case was. done by the crew. The object of stow- 
ing the dunnage was to facilltate the taklng In of the very cargo upon whlch 
the libelant was employed at the time he was hurt. 8tlll,_ further, the dun- 
nage and plank that, by reason of neglect la the manner of'stowlng, fell upon 
the libelant, were part of the apparel and furnlture of the ship." 

A like view was entertained in a later case, wherein it appears that a 
stanchion, which was defective in its fastenings, fell and injured one 
of the stevedore's gang. The William Branfoot (D. C.) 48 Fed. 914. 
This case is affirmed by the Court of Appeals, by an opinion written 
by Mr. Chief Justice Fuller. See 52 Fed. 390, 3 C. C. A. 155. 

In the présent case the charter party obligates the owners to furnish 
the ship with clear holds, and in every way fitted for the service. This 
means, as construed by Mr. Wheelwright, she shall be put in a con- 
dition fit in every way to receive her cargo. It was the owner's duty, 
therefore, to render her safe for workmen to enter her hold, or any 
compartment thereof, and there to perform the services ordinarily re- 
quired of them in loading and stowing cargo. From this duty springs 
liability for any in jury, arising from the négligence of the owner or 
crew, that may be sustained by persons lawfully engaged in the stow- 
age of cargo within her hold. And it is not always essential that di- 
rect or spécifie contractual relations exist between the libelant and the 
ship or her owners. It is évident to my mind that the planks that did 
the in jury became in some manner clogged between the beams and 
the covering of the tank, while floating in the water, so that they were 
held insecurely in position. And they must hâve remained there for 
some time, as they were missing from the floor for a considérable time 
anterior to the accident. True, it is in évidence that the boatswain, 
with three men, cleaned out the tank immediately before the libelant 
entered for stowing the lumber, and that nothing was discovered of 
the planks. But it is hardly possible, if a careful inspection had been 
niade, that they should hâve been overlooked. They were nearly 
half iiie length of the tank, and the height of the tank was not so great 
but that they could hâve been readily detected above. There was ei- 
ther carelessness, therefore, in making the inspection and in cleaning 
out and fitting the tank for receiving cargo, or else the planks were 
discovered and negligently allowed to remain in their position without 
determining whether they were secure or safe. I say one of thèse al- 
ternatives must be true, because there is no doubt that the planks were 
lodged overhead, as otherwise they could not hâve fallen upon the li- 
belant. That they -fell without any apparent cause and injured libelant 
is a fact beyond controversy. This is not a case of res ipsa loquitur, 
but there is évidence pertinent to fix the liabili^ and responsibility. 
The planks were out of their place in the floor. They fell from above, 
where they ought not to hâve been, and their position while above 
ought, by reasonable care and prudence, to hâve been located prior to 
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the injury, and they taken down or made secure and safe if h was de- 
sired that they should remain there. 

This leaves for détermination the amount of the recovery. The con- 
tusion upon libelant's head healed readily, and has left no ill effects; 
and I am not convinced that the injury to the ligaments about the lum- 
bar région of his back was of permanent character. It is probable 
he did not complain of his back to Dr. Wheeler, and it was a week be- 
fore he had any examination made thereof. The physicians who ex- 
amined him then discovered nothing of a serious nature. He was 
probably disabled from doing the heavy work of a stevedore for a 
while, but he could hâve pursued a lighter occupation any time after 
the accident, He was earning from $4.10 to $4,20 per day, and I 
will allow him $100 for loss of wages (which is for nearly a month's 
time) and $300 additional for the pain and suffering endured. The 
aggregate recovery will therefore be $300. 



KORSSTROM t. BARNES et al. 

(drcult Court, W. D. Washington, N. D. September 17, 1907.) 

No. 1,491. 

1. WlLLS— ElTBCT AB PASSIHQ TITLE— DEVISE TO TBTTSTEES. 

Under what iB known In Washington as a "nonlnterventlon" will, by 
whlch full powers were conferred on the executors to take possession of 
and wlnd up the estate of the testator wlthout any judlclal proeeedlnga 
whatever, except those necessary to establlsh the will, and whlch de- 
vlsed and bequeathed ail of testator's property al)soluteIy to his executora 
as trustées, with Instructions to sell the same and use the proceeds aa 
thereln dlrected, the légal tltle to the testator's real estate was vested In 
. Buch trustées regardless of the validity of the disposition made of the 
proceeds. 

2l LauiTATioR or Actions— Acceuai or Gause of Action— Action Against 
Gbantse of Testambntaby Tbustbes. 

Where land was devlsed by a testator to trustées absolutely, and there 
was no répudiation of the trust nor demand made upon the trustées for 
the land whlch the latter sold and conreyed, the statute of limitations doe« 
not begln to run agaiimt an action by one clalmlng to be the owner by 
descent from the testator to recover the same from the grantee untll the 
date of the convCyânce to him. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 33, Limitation of Ac- 
tions, §§ 506-510.] 

3. Tkusts— Advebsb Possession bt Tbustkk— AvAxiABitirr of Detense— 
Grantee of Trustées. 

Balllnger'B Ànn. Codes & St Wash. § 5503, whlch provides that a par- 
ty in actual open and notorlous possession of real estate under claim and 
color of tltle in good falth for seven consécutive years, and who shall 
hâve during that period pald ail taxes thereon, shall be held to hâve 
become the légal owner to the extent and accordlng' to the purport of his 
paper tltle, wUl not avall a grantee of real estate from executors and trus- 
tées under a will who has had possession and pald taxes for less than 
Beven years as a défense to an action to recover the property by one 
claiming ownershlp through descent from the testator; the possession of 
the executors not belng adverse to such claim. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 47, Trusta, S 181.] 
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4. Action— Equitable Défense in Action at La w— Lâches. 

Lâches for a perlod of tlme less than that necessary to ralse the bar of 
limitatloB is an équitable défense not cognlzable in an action at law in 
a fédéral court 
[Ed. Note. — For cases in point, see Cent Dlg. vol. 1, Action, |J 153-155.] 

6. JtTDGMENT— CONCLUSIVENKSS Oï" ADJUDICATION— DeCBEE OF DlSMISSAi. 

A decree of dlsmlssal Is not a bar to a second suit on the same cause 
of action, tmless It Is shown that the cause was declded on the merits. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 30, Judgment, §§ 
1030-1032.] 

At Law. Action to recover real estate. Heard upon a motion to 
strike out parts of the affirmative défenses pleaded in a separate an- 
swer by two of the défendants, and upon a demurrer to each of said 
défenses. Overruled in part and sustained in part 

W. E. Crews and Bard & Fenton, for plaintifï. 
Guie & Guie, for défendant. 

HANFORD, District Judge. The answering défendants, Victor 
Hugo Smith and wife, set up as a first affirmative défense an adverse 
claim of title to one of the distinct parcels of land claimed by the plain- 
tifï by virtue of a deed given by executors named in the last will and 
testament of Charles A. White, deceased, and in support of their claim 
they also allège facts constituting lâches on the part of the plaintiff, 
and that they are bona fide purchasers in good faith. The plaintifï's 
motion to strike attacks the équitable grounds of défense ; that is, the 
allégations of plaintifï's lâches and good faith of the défendants in 
acquiring the property by purchase f rom the executors. It is the opin- 
ion of the court that the validity of this défense must be affirmed or 
denied upon strictly légal grounds. The court is required to ascer- 
tain and déclare the efïect of the provisions of the will under which 
the executors acted in disposing of the property, and in doing so the 
légal rights of the parties will be determined. If the answering de- 
fendants hold the légal title to the property they claim, it is unnecessary 
for them to aid their légal title by proving facts proper to be consid- 
ered only in a court of equity, and, if they hâve not acquired the légal 
title, their équitable grounds of défense are insufficient to defeat the 
plaintiff in this action. Therefore the motion to strike, so far as it 
relates to the matter included in the first affirmative défense, will be 
granted. The court overrules the demurrer to the first affirmative 
défense in this answer and sustains said demurrer to the second, third, 
fourth, and fifth affirmative défenses. 

My reasons for so ruling are as follows : 

1. This is an action to recover the possession of real estate. The 
plaintiff in her complaint, without deraigning title, rests her case upon 
allégations of her absolute ownership, and right of possession, and 
wrongful ouster by the défendants. The answering défendants, con- 
formably to the Code of this state, requiring défendants in such ac- 
tions to set forth the nature of their title or claim, hâve pleaded in 
this affirmative défense that they are the owners and entitled to pos- 
session of a distinct parcel of the land included in the list of property 
w^hich the plaintiff seeks to recover, that said tract of land was former- 
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ly Qwned _by one Charles A. White, Who died tcstate in the year 1898, 
and constituted a part of the estate of said décèdent, , The answer also 
pleads the last will and testament of said White, and allèges that it 
was' duly admitted to probate, and cstablished by a decree of the su- 
perior court for King county, and letters testamentary thereon were 
issued to the défendants Bames and Stein, and that Smith purchased 
said tract from them in the year 1905, for the price of $17,000, and 
received from them a deed conveying the title to him, and that he is 
now the owner of said tract by virtue of said purchase and deed. The 
demurrer attacks the validity of the will, and the question to be decided 
is whether the succession to the decedent's title was diverted by the wilU 
Excepting formai parts, the will reads as follows: 

"I, Charles A. White, of the city of Seattle, county of King, state of Wash- 
ington, being of sound mind and memory, do hereby make, publish and dé- 
clare thls to be my last will and testament, that Is to say : , 

"First. I direct that my body be embalmed and cremated as soon as pos- 
sible after my death, at the nearest crematory exlstlng at the tlme to the 
place 6t my decease. 

"Second. I direct that my funeral expenses, the expenses of my last sick- 
nesa, and crémation, and ail debts owlng by me, be paid as soon as possible 
after my decease and ont of the flrst moneys that shall come to the .hands of 
my Exeeutors, herelnafter named, from any portion of my estate, real or Per- 
sonal. 

"Thlrd. Ail the rest, resldue, or remalnder of my estate, real, personal and 
mlxed, wherever sltuated, I glve and bequeath to my Exeeutors Frank I. 
Blodgett and Henry W. SteIn, or the survlvor of them. In trust neverthelesa 
and upon the followlng conditions, to-wlt : 

"That the said trustées, or the survlvor of them, as speedlly as consistent 
wlth the best interest of my estate, shall sell ail the property belonglng to my 
said estate, and, after paylng the necessary and proper expenses of said trust, 
pay the proceeds of said sale to the trustées of the Theosophical Society at 
Adyar, Madras, India, or wherever the said Theosophical Society may be lo- 
cated, appolnted or actlng under a deed of trust, dated the 14th day of De- 
cember, A. D. 189!2, and duly enrolled. 

"And I direct that the receipt of the said trustées, or the reputed trustées 
for the tlme being, shall be sufflcleat discharge for said legacy. It is my ex- 
press wlU that the said legacy, to the said Theosophical Society in India be 
used for the purpose, as far as possible, In obtaining translations into Eng- 
Uph of the anclent Hleratlc Scriptures, belleved to exlst in India and else- 
where, for the use of the Theosophical Society and its branches ail over the 
world. 

"Fourth. It Is my will that, upon my death this my will shall be proved 
aa. Buch in the Superior Court of the County of King, State of Washington, 
and order of Probate thereof obtalned, and that no further proceedings be 
had or taken in the matter of thls my will nor In matter of my estate by said 
Superior Court, tribunal or offlcer whatever; and it Is my will that, upon 
my death my said Exeeutors forthwith enter into possession of my estâtes, and 
the whole thereof, and that absolute title rest in my said Exeeutors, hereln- 
after named ; In trust, however, as hereinbefore prortded, without any otber or 
further proceedings in or on the part of said Superior Court, Board, Tribunal 
or Offlcer whatsoever; and shall be managed by them without accountablUty 
therefor, or supervision thereof, or control thereof of any other Court, Board, 
Tribunal or Offlcer whatsoever. 

"Fifth. I further direct that my said exeeutors pay no clalm or clalms that 
may be made by my former wlfe Elin M. C. White, or whatever her name may 
be, except in aceordance wltih my statement of aecounts, hereto attached, un- 
less otherwlse ordered in a cOÙrt of Justice, havlng compétent jurlsdiction. 

"Sixth. I hereby nominate and appoint as the Exeeutors of this my will 
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and testament, Frank I. Blodgett and Henry W. Steln, both of Seattle, Wash- 
ington, and direct that they be not requlred to give bond. 
"Seventh. I hereby revote ail former wlUs made by me." 

By a codicil Thomas A. Barnes was substituted in the place of Frank 
I. Blodgett as an exécuter. 

The theory upon which the demurrer attacks the sufficiency of the 
first affirmative défense is that the devise or bequest to the Theo- 
sophical Society is void for uncertainty as to the identity of the bene- 
fîciary intended, and as to the use to be made of the testator's gift, and 
the power of sale given to the executors, being merely incidental, is 
also void, so that the title to ail the real estate of which the testator 
was seised and possessed at the time of his death descended directly 
to his heirs. The will confers gênerai powers upon the executors to 
settle and wind up the business affairs of the testator, in the best man- 
ner according to their own discrétion, without any judicial proceed- 
ings whatever except the proceedings necessary to establish the will. 
It is what is known in this state as a "nonintervention will," and, fur- 
thermore, it is a testamentary conveyance of the légal title to the ex- 
ecutors as trustées. The intention oi the testator is expressed in posi- 
tive and clear words, leaving no room for doubts or différences of opin- 
ion to be removed by construction. The third paragraph, by apt 
words in common use, disposes of the entire estate by devising and be- 
queathing it in trust to two designated persons, and the manifest in- 
tention of the testator is emphasized by a clause in the fourth para- 
graph which reads as foUows : 

"And It Is my will tbat upon my death my sald executors forthwith enter 
into possession of my estâtes, and the whole thereof, and that absolute tltle 
rest in my said executors, hereinafter named ; in trust however as herelnbefore 
provlded." 

Although the devisees are designated as "executors," a trust is cre- 
ated by the will, and the persons named are the trustées. Smith v. 
Smith, 15 Wash. 239, 46 Pac. 249. I hold that by the will the légal 
title to ail ôf the decedent's lands was conveyed to and became vested 
in the trustées, and that it did not descend to his heirs, and it is a 
necessary conclusion from the premises that the plaintiff has no title 
upon which to maintain an action of ejectment. Lincoln v. French, 
105 U. S. 614, 26 L. Ed. 1189; 22 Encyc. of PI. & Pr. p. 155. If the 
will fails to make a final disposition of the estate by a donation of the 
residue to a discoverable donee for an ascertainable use, its validity as 
a conveyance of the title to real estate is not impaired; but in that 
case the heirs can claim that there is a resulting trust in their favor, 
and hold the trustées accountable, in equity, as trustées for their use, 
to the extent only, of the residue of the estate remaining after pay- 
ment of the testator's debts, and expenditures for taxes and costs of 
administration of the trust, or by a suit in equity, against vendees, if 
the facts warrant, they may establish équitable rights and obtain a 
decree which will convey the title and give them the property. What- 
eyer controversy the plaintiff may hâve with respect to the legacy to 
the Theosophical Society will require for its détermination exercise of 
the powers of a court of chancery. 
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2. The second défense is based upon the statute of limitations of 
this State. The statute, however, allows a period of 10 years within 
which to commence an action for the recovery of real property, and 
it appears that the action was commenced within 10 years from the 
date of the deed conveying the property in question to the answering 
défendants, which is the time when the statute commenced to run. 
This is so for the reason that no demand having been made upon the 
trustées for possession of the property, and as no répudiation of the 
trust is alleged, they held the property as trustées only, by virtue of 
the title vested in them by the provisions of the will. That is to say, 
their possession was not adverse to the équitable owner. The statute 
of limitations is not a bar to the plaintiff's claim for damages, for the 
reason that the answering défendants are not liable for use and oc- 
cupation or rents and profits for any time antedating their actual pos- 
session under their deed. 

3. The third défense is based upon a statute by the terms of which 
a party in actual, open, and notorious possession of real estate under 
daim and colbr of title in good faith for seven consécutive years, and 
who shall hâve, during that period, paid ail taxes legally assessed, shall 
be held to hâve becpme the' légal owner to the extent and according 
to the purport of his or her paper title. Ballinger's Ann. Codes & St. 
§ 550-3; Pierce's Code (Ed. of 1905) § 1160. Thèse answering de- 
fendants do not claim to hâve paid taxes for seven years, nor to hâve 
had possession during that period, and it is not alleged that the trus- 
tées expended their own money in payment of taxes, and if they had 
donc so, by the terms of the statute, their estate as trustées would not 
hâve been converted into a title in their own right. Having no paper 
title other than the will, that document would be still their muniment 
of title, and it would express the limitations thereof., 

4. The fourth défense is an attempt to plead an estoppel in bar of 
the action. If this défense bas any merit at ail, it is a purely équitable 
ground of défense not cognizable in a fédéral court. It is true that 
there are exceptions to the rule excluding équitable défenses in ac- 
tions at law in the fédéral courts, as when the holder of the légal title 
to property prosecutes an action at law to recover possession thereof 
from a party having a superior right of possession for the time being 
(City of Cincinnati v. White's Lessee, 6 Pet. [U. S.] 441, 8 L. Ed. 453), 
but an estoppel arising from mère lâches for a period of time, less 
than the time necessary to raise the bar of the statute of limitations 
does not corne within any known exception. 

5. The fifth défense sets forth that, previous to the commencement 
of this action, the plaintifï commenced a suit in the superior court to 
obtain a decree annuUing the will of Charles A. White, and ail the 
transactions of the executors in disposing of his estate, and to estab- 
lish her rights as his sole heir, which suit has been since the commence- 
ment of this action by a decree of the superior court dismissed with 
préjudice to another action by the plaintiff. This is insufficient as a 
plea in bar, for the reason that it is not alleged that the cause was 
heard and decided upon its merits, nor that the plaintiflf voluntarily 
witered a retraxit. Woodward v. Davidson (C. C.) 160 Fed. 840. 
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UNITED STATES T. HBMET, 

(District Court, D. Oregon. September 27, 1907.) 

No. 4,964. 

1. AUENS— CONSTEUOnON or IMMIGEATION AOT— EXECUTIVE OBDEB BSCLUDINO 

Labobebs. 

Immigration Act Feb. 20, 1907, c. 1134, S 1, 34 Stat 898 [U. S. Cîomp. 
St. Supp. 1907, p. 389], provides "that whenever the Président shall be 
satlsfled that passports Issued by any foreign government to Its citlzens 
to go to any country other than the United States or to any Insular pos- 
session of the United States or to the Oanal Zone, are being used for the 
purpose of enabllng the holders to come to the continental terrltory of the 
United States to the détriment of the labor conditions thereln, the Prési- 
dent may refuse to permit such cltlzena of the country Issulng sueh pass- 
ports to enter the continental terrltory of the United States from such 
other coimtry or from sueh Insular possession or from the Canal Zone." 
Pursuant to sald provision, the Président, on March 14, 1907, Issued an 
order that such "citlzens of Japan or Korea, to wlt, Japanese or Korean 
laborers, skllled and unsklUed, who hâve recelved passports to go to 
Mexico, Canada or Hawaii and come therefrom, be refused permission 
to enter the continental terrltory of the United States." The order fur- 
ther directs the Secretary of Commerce and Labor to take such measures 
and to make and enforce such rules and régulations as may be necessary 
to carry the order Into effect Held, that nelther such statute nor order 
applles to allens who hâve no passports from thelr govermnents, nor does 
the order authorlze the exclusion of Japanese or Korean laborers other 
than those havlng passports to go to Mexico, Canada, or Hawaii ; that a 
nile, adopted by the commlssloner, that if a Japanese or Korean laborer 
applles for admission and présents no passport it shall be presumed that 
he dld possess a passport Umlted to Mexico, Canada, or Hawaii, Is be- 
yond any power conferred on him by elther the act or the Presldent's 
order, and afCords no authorlty for excludlng a Japanese or Korean laborer 
who presented no passport, the natural presumptlon in such case belng 
that he had none, and tbere being no basis for the presumptlon stated In 
the rule. 
2. Bame— Failubï or Masteb of Vessel to Usujus Alibns Excluded— Lia- 

BILITT. 

The master of a vessel is not subject to the penalty prescrlbed by sec- 
tion 19 of Immigration Act Feb. 20, 1907, c. 1134, 34 Stat 898 [U. S. 
Comp. St Supp. 1907, p. 389], for failing to detaln on board hls vessel and 
return thereon to thelr own country allens brought by him to the United 
States and who are not entltled to enter under the law, in a case where 
Buch allens were shipped by him in a foreign port as seamen for the 
round voyage, and after belng refused admission to the United States and 
retumed to his vessel they escaped notwithstanding ail reasonable ef- 
forts made by him in good falth to detaln them, short of puttlng them In 
Irons. 

Wm. C. Bristol, U. S. Atty. 
C. Henri Labbe, for défendant. 

WOLVERTON, District Judge. The défendant is charged by in- 
formation of the district attorney, with having brought within this 
country, in violation of Act Feb. 20, 1907, c. 1134, 34 Stat. 898 [U. S. 
Comp. St Supp. 1907, p. 389], two aliens, to wit, Y. Oguri and Y. 
Kokehara, who are Japanese from Kobe, Japan, and who were, it is 
alleged, without passports and disqualified by the executive order of 
the Président of the United States, issued March 14, 1907, to enter the 



288 156 FEDERAL REPORTER. 

United States, in and upon a certain French bark St. Louis, of which 
he, the said Hemet, was master, and not immediately sending said 
aliens back tO:|Jie country whence they came, and failing to detain 
them on board said bark, contrary to the provisions of section 19 of 
the act alluded tp. 

The bark left Kobe, Japan, for Australia February 2, 1907, and 
came to Portland from lîie latter country, arriving in Astoria August 
24tb,'and in this port August 29th. The two Japanese shipped on the 
vessel as seamen, for the "round voyage.'* After their arrivai in this 
port, they applied to the immigration officer for admission into the 
United States ; their purpose being, as they stated under oath, to seek 
emplOyment at niànual labor. The matter was submitted to the board 
of spécial examiners, ai?d, after examination had, the board adopted a 
motion excluding the parties from admission, basing its action upon 
the last proviso of section 1 of the immigration act and paragraph "b" 
of rule 22 of the immigration rules and régulations adopted in pursu- 
ance thereof. This occurred September 6th. The Japanese ^yere then 
taken aboard the bark, and the défendant notified of what had been 
donc, and required to déport them to the port whence they came. 
They rèmained aboard until the 18th or 19th, when they escaped; and, 
the vessel being now about to départ, the master is unable to take them 
with hîm. 

The question is presented whether Oguri and Kokehara are subject 
to déportation. This requires an examination of the act of February 
20, 1907, and the rules and régulations adopted by the Commissioner 
General of Immigration in pursuance of the act. The proviso of sec- 
tion 1 alluded to reads as foUows : 

"That whenever the Président shall be satlsfled that passports Issued by any 
forelgn goTemment to Its cltlzens to go to any country other than the United 
States or to any Insular possession of the United States or to the Canal Zone 
are being used for the purpose of enabling the holders to corne to the con- 
tinental terrltory of the United States to the détriment of Iftbor conditions 
therein, the Président may refuse to permit such cltlzens ot the country is- 
sulng such passports to enter the continental terrltory of the United States 
from such other country or from such insular possession or from the Canal 
Zone." 

Section 2 of the act provides that certain enumerated classes of 
aliens shall be excluded from admission into the United States, such as 
idiots, imbéciles, feeble-minded persons, professional beggars, persons 
afflicted with tuberculosis, etc. But there is no régulation debarring the 
entry of any alien not having a passport from his home govemment. 
If such a régulation exists, I am not aware of it. The Président, in 
pursuance of the proviso above set out, on March 14, 1907, issued an 
order which, after quoting the proviso, reads as follows : 

"'And whereas, upon su£acient évidence produced bef ore me by the Depart- 
ment of Commerce and Labor, I am satisfied that passports Issued by the 
govemment of Japan to cltlzens of that country or Korea and who are laborers, 
slciiled or unskilled, to go to Mexico, to Canada and to Hawaii, are being used 
for the purpose of enabling the holders thereof to corne to the continental ter- 
rltory of the United States to the détriment of labor conditions therein; 

"I hereby order that such cltlzens of Japan or Korea, to wlt, Japanese or 
Korcan laborers, skiUed and unskilled, who hâve recelved: passports to go to 
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Mexico, Canada or Hawaii, and corne therefrom, be refnsed permission to 
«iter the continental terrltory o( the United States. 

"It la further ordered that the Secretary of Commerce and Labor bc, and he 
hereby Is, directed to take, through the Bureau of Immigration and Naturallza- 
tlon, sueh measures and to make and enforce such rules and régulations as may 
be neeessary to carry thls order Into effect" 

Rule 21 of the Commissioner General of Immigration was adopted in 
aid of the executive order, and reads : 

"Japanese and Korean laborers.— The followlns nile Is promnlgated for the 
purpose of giving effect to an executive order o( the Président Issued on March 
14, 1907, reading: 

"(a) Allens from Japan and Korea are subject to the gênerai Immigration 
laws. 

"(b) Bvery Japanese or Korean laborer, skilled or unskilled, applylng for 
admission at a seaport- or at a landborder port of the United States and hav- 
Ing In hla possession a pasaport Issued by the govemment of Japan, entltllng 
hlm to proceed only to Mexico, Canada, or Hawaii, shall be refused admis- 
sion. 

"(c) If a Japanese or Korean laborer applies for admission and présents 
no passport, It shall be presumed (1) that he did not possess when he departed 
from Japan or Korea a passport entitllng him to corne to the United States, 
and (2) that he did possess at that tlme a passport llmited to Mexico, Canada, 
or Hawaii. 

"(d) If a Japanese or Korean allen applies for admission and présents a 
passport entitling him to enter the United States or one which Is not llmited 
to Mexico, Canada, or Hawaii, he shall be admitted, If It appears that he does 
not belong to any of the classes of allens excluded by the gênerai Immigra- 
tion laws. 

"(e) If a Japanese or Korean allen applies for admission and présents a 
passport llmited to Mexico, Canada, or Hawaii, and clalms that he is not a 
laborer, elther skilled or unskilled, reasonable proof of thls clalm shall be re- 
quired In order to permit hlm to enter the United States." 

It seems to me that the Président has correctly interpreted the pro- 
viso, which means that the order shall extend to and comprise such 
citizens of any foreign government as shall hâve passports therefrom 
to any country other than the United States and are using such pass- 
ports for the purpose of enabling the holders to come into the United 
States to the détriment of labor conditions. It does not, as I read it, 
extend to ail citizens of the government issuing such passports, but 
only to the citizens of such government to whom the passports defined 
hâve been issued ; and the Président may, as he has done, refuse them 
permission to enter. There is no discrimination hère between the cit- 
izens of différent nations. The law is gênerai, and extends to ait 
aliens alike, of whatsoever nation or clime, and the "favored nation" 
idea has no place in the controversy. But rule 21, in my opinion, goes 
beyond the authority of the act in excluding Japanese and Koreans 
who are without passports from their government vouchsafing their 
entrance into this country direct. I say this because such is the effect 
of subdivision "c" of the rule. The Commissioner General's authority 
for making any rules is found in section 22 of the act: 

"He shall establish such rules and régulations * ♦ • as he shall deem 
best calculated for carrying out the provisions of this act, and for protecting 
th« United States and aliens migratlng thereto from fraud and loss." 
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Thus his rules and régulations are to be designed to carry the act 
into practical effect; but he can make no rule contrary to the spirît of 
the law, and much less can he add to the law any provisions excluding 
aliens not already approved and adopted by Congress. 

Now, referring to subdivision "c," it is a natural enough inference or 
déduction, if a Japanese or Korean présents no passport, that he pos- 
sesses none entitling him to corne into the United States ; but it is alto- 
gether an unnatural and illogical séquence, if he présents no passport, 
to say that he does possess at the time a passport limited to Mexico, 
Canada, or Hawaii. The Congress might déclare that from certain 
conditions certain results would become conclusively presumed, which 
presumption would then become the law to be observed. But there is 
no power accorded the Commissioner General to conclude parties by 
declaring such a presumption. As well might the Commissioner Gen- 
eral hâve said by rule in the présent case that, if a subject of Japan 
or Korea présents no passport, it shall be presumed that he is an idiot 
or professional beggar, or cornes within one of the classes of aliens not 
entitled to admission, as defined by section 2 of the act. The inference 
is just as remote in the one case as in the other. So it seems to me 
that no presumption that the foreign subject possesses a passport lim- 
ited to Mexico, Canada, or Hawaii, when he présents none at the time 
he applies for admission, can prevail ; and it was beyond the authority 
of the Commissioner General to adopt such a rule. The présent case 
présents a most apt illustration that such a presumption could not fol- 
low from the premises. It appears, and was made to appear beyond 
peradventure, that Oguri and Kokehara came into this country from 
their own country, by way of Australia, so that they could not hâve 
corne into this country from either Mexico, Canada, or Hawaii, and 
the supposed presumption entails a fallacious non sequitur, and cannot 
be indulged. If it had been shown that thèse men came in from one 
of the three provinces or states inveighed against by the President's 
order, the inference or déduction involved by the declared presumption 
would hâve been more natural and logical, and might hâve been in- 
dulged as a rule or régulation. But not so where the positive proofs 
are to the contrary, and it is perfectly manifest that the subjects did 
not corne hère from either of the provinces or states mentioned. By 
subdivision "d" of rule 21, if a Japanese or Korean alien applies for 
admission and présents a passport entitling him to enter the United 
States, or one which is not limited to Mexico, Canada, or Hawaii, he 
shall be admitted if it appears that he does not belong to any of the 
classes of aliens excluded by the gênerai immigration laws. This is 
a reasonable régulation, and perfectly logical under the act. But it 
cannot be deduced from that régulation, or from any other, that a 
Japanese or Korean shall be excluded because he cornes with no pass- 
port at ail. So I hold that the resolution of the board of examiners 
excluding Oguri and Kokehara was beyond its authority under the 
law, and that, notwithstanding the resolution, such persons are enti- 
tled to remain in the United States. 

This disposes of the case, but it should be said of Hemet, the de- 
fendant, who is very intelligent, and apparently fair-minded, that he 
did ail he could to keep Oguri and Kokehara aboard ship, and to re- 
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tain their serviœs for the homeward voyage, except to put tfiem in 
chains. Although they were engaged for the "round voyage," at their 
instance Hemet increased their pay for the retum voyage, and they 
agreed, for such further considération, to remain with him. This sub- 
séquent to the order of the board of spécial inquiry excluding thèse 
persons, and the notice from the inspecter in charge to return them 
to the port whence they came. Relying not altogether upon their agree- 
ment, Hemet kept a watch on board; but, notwithstanding, they got 
ashore contrary to his purpose, and he has been unable to secure them 
since. That thèse persons departed clandestinely is evidenced by the 
fact that they left on board ship their clothing and personal effects, 
and the master is in their debt for a considérable portion of their 
wages theretofore earned. This is sufficient, to my mind, were the 
law otherwise than as I hâve determined it to be, to exonerate the 
défendant from the charge preferred under the information. 
The order will therefore be that défendant be discharged. 



PAINTER V. NAPOLEON TP. et al. 

(District Court, N. D. Ohlo, W. D. September 18, 190T.) 

No. 1,310. 

1. BAMKBUPTCT— VOIDABLE PREFEEENOES— tiIABILITT Oï TOWNSHIP TO SUlT. 

A trustée In bankniptcy may malntain a suit against a township or Its 
trustées under Bankr. Act July 1, 1898, c. 541, ? 60b, 30 Stat. 562 [U. S. 
Oomp. St. 1901, p. 3445], as amended by Act Feb. 5, M03, c. 487, i 13, 32 
Stat 799 [U. S. Oomp. St. Supp. 1905, p. 689], to recover a preferentlal 
payment recelved on behalf of the township under such circumstances 
as to render It Toidable under said section. 

2. Same— Suit by Teustee to Becovbe Pbefebenob— Sttbticienct of Bili.. 

A bill by a trustée in banlsruptcy to recover a préférence under Bankr. 
Act July 1, 1898, c. 641, S 60b [as amended by Act Feb. 5, 1903, c. 487, 
32 Stat 799 (U. S. Comp. St Supp. 1905, p. 689)], must contain four es- 
eential allégations, vlz. : (1) That the bankrupt was Insolvent when the 
alleged préférence was glven ; (2) that it was wlthin four months prior to 
the bankniptcy; (3) that the efiCect of the enforcement of the Judgment 
or transfer will be to enable the défendant to obtaln a greater percent- 
age of his debt than any other creditor of the same class ; and (4) that de- 
fendant had reasonable grounds to believe that a préférence was Intend- 
ed. Xhe omission of any one of such allégations renders the blll demur- 
rable. 

In Equity. On demurrer to bill. 

Charles K. Friedman and James P. Hagan, for trustée in bankruptcy. 
Donovan & Dittmer, for board of trustées of Napoléon township. 

SATER, District Judge. The bill allèges that on or about Sep- 
tember 12, 1906, the bankrupt, Delventhal, who was five days latei 
adjudged a bankrupt, knowing that he was insolvent and unable to 
pay his creditors in fuU, with intent to prefer as a creditor the town- 
ship of Napoléon, Henry county, Ohio, and its board of trustées, and 
to defraud his other creditors, and in violation of the bankrupt law, 
took from his funds the sum of $3,500, and transferred and paid the 
same to the défendants, and that the défendants at that time had rea- 
156 F.— 19 
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son to believe and know that Delventhal was insolvent, and that the 
paymeht so made to them by him was for the purpose of preferring 
them as one of his creditors. The bankrupt's assets in the trustee's 
possession are alleged to be insufficient to pay his creditors. The 
prayer is that the money so paid by him be declared to be held in 
trust by the défendants for the bankrupt's estate, and that its recovery 
be awarded. The township having been dismissed, the case is for dé- 
cision on the demurrer of the board of trustées to the bill. 

The fîrst contention of the board of trustées is that in view of Com- 
missioners of Hamilton County v. Mighels, 7 Ohio St. 109, an action 
of this kind cannot be maintainéd against it. In that case an action 
for damages for personal injuries was brought against the board of 
county commissioners. The seventh section of the act of March 12, 
1853 (51 Ohio Laws, p. 423), establishing boards of county commis- 
sioners and prescribing their duties, provided that the board of com- 
missioners of each county shall be capable of sùing and being sued, 
pleading and being impleaded, in any court of judicature in the state, 
and authorized and required such board to ask, demand, and recover, 
by suit or otherwise, any money or other property due to its county 
on account of advances made by it on any contract for the érection 
or repair of any public building or bridges, or on any other contract 
which the board was authorized by law to make, and also to sue for 
and recover in money the value or amount of any labor or article of 
value, subscribed instead of money, to aid in erecting or repairing pub- 
lic buildings or bridges, if such money or thing of value shall not hâve 
been paid or delivered in a reasonable time. AU money recovered 
was to be paid into the county treasury. Under that statute a board 
of county commissioners might sue only as to matters arising out of 
some contract which it was by statute authorized to make, and, al- 
though the statute was silent as to matters in référence to which such 
board might be sued, it was nevertheless said that it might fairly and 
reasonably be implied that such a board might be sued on ail causes 
of action originating in contracts which it had statutory authority 
to make. As the statute did not authorize the maintenance of an ac- 
tion sounding in tort, the court found that the people of the county 
could not be held thereunder to ànswer for the torts committed by its 
board of commissioners or its members while in the discharge of of- 
ficiai functions. The act of 1853 did not constitute a board of county 
commissioners a body corporate; but it is manifest that, had it donc 
so, that fact would not hâve been influential, because the court, to 
sustain its conclusion, cited Board of Chosen Freeholders of Sussex 
County V. Strader, 18 N: J. Law, 108, and Hedges v. County of Madi- 
son, 1 Gilman (111.) 567, both of which cases were decided under 
statùtes expressly creatinig boards of county commissioners bodies 
corporate. The court held that, in an action sounding, in tort, a board 
of county commissioners had no liability either under the statute or at 
common law. The doctririe of the Mighels Case has been repeatedly 
afEi"med by the same court, and it was not until the General Assembly 
so amended the county commissioners act as to render a board of 
county commissioners liablé for négligence and carelessness that an 
action sounding in tort could be maintainéd against such a boatd. 



PAINTER V. NAPOLEON TP. 291 

The Ohio statute does not authorize the bringing of an action against 
a board of trustées of a township, or its members, while in the dis- 
charge of officiai duties, for négligence or carelessness. Section 1376, 
Rev. St. Ohio, among other tliings, provides as f oUows : 

"ïïvery dvll township heretofore or hereafter lawfuUy laid off and desig 
nated, Is declared to be, and Is hereby constituted, a body politic and corporate, 
for the purpose of enjoyîng and exercislng the rlghfa and privilèges conferred 
upon it by law ; it shall be capable of suing and belng sued, pleadlng and being 
Impleaded, and of recelving and holding real estate by devise or deed, or Per- 
sonal property, for the beneflt of the township for any useful purpose." 

Then follow provisions to hold such property in trust, to receive 
conveyances of real estate when necessary to secure or pay any debt 
or claim due to the township, and to sell the real estate so reccived. 
Other sections of the statute confer the right to enter into given con- 
tracts. The attitude of a board of township trustées is substantially 
that of a board of county commissioners under the act of 1853, and it 
is therefore urgcd that an action of this character cannot be maintained. 

In May v. Board of Commissioners of Logan County, Ohio (C. C.) 
30 Fed. 250, decided in 1887, the doctrine of the Mighels Case was 
refused récognition as an authority when interposed as a défense to 
an action brought under a fédéral statute operating uniformly through- 
out the United States and enacted in pursuance of power vested in 
Congress by the fédéral Constitution. The powers of boards of county 
commissioners were then substantially the same as under the act of 
1853. May sued for the infringement of a patent. The défense made 
in that case was the same as the défense made in this, and was based 
on the Mighels Case. Jackson, J., said: 

"It is well settled by the authoritles that polltleal BUbdivIsions of the state, 
such as counties and townshlps, are not responsible for acts of omission by 
their officiais, as for their négligence In construcîlng public buildings, or In 
erectlng, maintaining, and repairing highways, bridges, etc. The case of 
Hamilton County Com'rs v. Mighels, 7 Ohio St. 109, belongs to this class of au- 
thoritles, which exempts counties from llabiiity for mère personai injuries aris- 
ing from négligent acts of omission or commission on the part of their agents. 
It has no application whatever to cases like the présent. In which the property 
of another has been either wiilfully or negligently appropriated by such agents 
to the use and beneflt of the county. In such cases the beneflt secured can- 
not be retalned and enjoyed by setting up the wrongful act in obtalning It To 
allow this would violate the plalnest dictâtes of justice and common honesty. 
• • • The State could not, by either direct or indirect législation, exempt 
ItB counties from ilabllity for the Infringement of patents, nor has it attempted 
to do 80. The patentee's rights and remédies are created and defined by 
Congress, which has, under the Constitution, the exclusive control of the sut»- 
Ject. The right is given and remedy created by fédéral statute, which does 
not exempt counties from the obligation to respect the exclusive grant to the 
patentée of mailing, selllng, and using his Invention. * * • It is equaily 
unsound to say that the plaintlffs rights In such cases are dépendent upon 
the State permission to make counties liable for torts. No spécial enactment 
of the State of Ohio la needed to make her counties liable for the infringe- 
ment of a patent" 

The May Case, supra, is cited and approved in May v. County of 
Rails (C. C.) 31 Fed. 473, 474, and in May v. Saginaw Co. (C. C.) 
33 Fed. 629, in both of which cases the same ruling was made. See, 
also, May v. County of Fond du OUc (C. C.) 27 Fed. 691, May v. 
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Mercer County (C. C.) 30 Fed. 246, and May v. Gommissioners of 
Johnson County, Fed. Cas. No. 9,334, in ail of which counties were 
held liable for the infringement of a patent. From Bliss v. Brooklyn, 
8 Blatchf. 533, Fed. Cas. No. 1,544, it appears that the state of New 
York, by express législative enactment, endeavored to exempt the city 
of Brooklyn from damages for any nonfeasance or misfeasance of 
the common council, or any ofïicer of the city, or appointée of the com- 
mon council, of any duty imposed upon them by certain provisions of 
the act, and to relegate the party aggrieved for his remedy for any 
such nonfeasance or misfeasance to mandamus, or other proceeding or 
action against the members of the common council, ofi&cer, or ap- 
pointée, as the case might be. The act in question, in so far as it sought 
to relieve the city of Brooklyn from liability to pay the complainant for 
the use of his patent, was held to be without effect. Other cases hold- 
ing municipal corporations liable in damages for the infringement of 
a patent are Ransom v. New York, 1 Fish. Pat. Cas. 252, Fed. Cas. No. 
11,573, and Asbestine Tiling & Mfg. Co. v. Hepp (C. C.) 39 Fed. 324. 
It is true the doctrine of the Mighels Case was followed in Jacobs v. 
Hamilton County, 1 Bond, 500, Fed. Cas. No. 7,161, and the county was 
relieved from liability for the infringement of a patent, but that case 
is expressly disapproved in May v. Board v. Commissioners of Logan 
County, supra, is not in harmony with the weight of authority, and has 
never been followed. The course of reasoning which in May v. Com- 
missioners of IvOgan County limited the application of Commissioners 
of Hamilton County v. Mighels as an authority, and on which rest ail 
of the foregoing cases for the infringement of patents, is applicable to 
this case, and overthrows the contention of the board of township trus- 
tées. 

The récitals of the bill indicate that the pleader intended to cover vio- 
lations of section 60a and section 60b, Bankr. Act July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445], as amended by Act Feb. 5, 
1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. 1905, p. 689], 
and section 67e of the bankrupt act. By the act of 1903 amending sec- 
tions 23b, 60b, and 70e, a trustée in bankruptcy is authorized to bring 
a suit to recover property. This is not an action for personal in jury 
arising from the négligent act of omission or commission on the part 
of the township's agents, but an action authorized by the national bank- 
rupt law to recover money charged to hâve been paid to the board of 
township trustées by Delventhal, while insolvent, within five days prior 
to his adjudication as a bankrupt, with an intent to create a préférence 
and to defraud his other creditors, and to hâve been received by the 
board with reason on its part to believe and know that he was insolvent 
at the time of payment, and that the payment was purposely made to 
prefer the township as a créditer. If tiie averments of the bill are true, 
and if the efïect of the payment to the board of trustées was to enable 
it to obtain a greater percentage of its debt than any ©ther créditer of 
the same class, then Delventhal's property, in the distribution of which 
his creditors are entitled to share, was wrongfuUy, and in violation of 
the provisions of the bankrupt act received and appropriated by the 
board of trustées to the use and benefit of the township, and the board 
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now seeks to retain and enjoy the benefits thus obtained by its own 
wrongful act. The nature of tihe bankrupt's liability to the township is 
not stated, nor is there a showing of when and how such liability arose ; 
but, if the board's contention is correct, an insolvent debtor, within four 
months prior to the filing of a pétition in bankruptcy, or after the filing 
of such pétition and before the adjudication thereof, may designedly 
and successfully, with an intent to defraud his creditors, create a préf- 
érence in favor of a township whose agents know or hâve reasonable 
cause to believe and know that a préférence in its behalf is intended, 
and that the enforcement of such transfer will be to enable it to obtain 
a greater percentage of its debt than any other of the bankrupt's cred- 
itors of the same class. The township would thereby obtain and retain 
a greater percentage of its debt than any other creditor of the same 
class, and thus defeat the salutary provisions of a'beneficent law de- 
signed to accomplish an équitable distribution among creditors of 
bankrupt estâtes. In Marsh v. Fulton County, 10 Wall. 676, 19 L. Ed. 
1040, Mr. Justice Field said : 

"The obligation to do Justice resta upon ail persons, natural and artiflclal, 
and, if a county obtalns the money or property of others without authority, the 
law, Independent of any statute, will compel restitution or compensation." 

The same obligation in this respect rests upon a township as upon 
a county. The rights and remédies of a trustée in bankruptcy are crc- 
ated and defined by Congress, which, under the fédéral Constitution 
(article 1, § 8, cl. 4), has exclusive control of the subject of bankrupt- 
cies, with the one qualification that its laws thereon shall be uniform 
throughout the United States. The rights given and the remédies thus 
created by fédéral statute may be enforced against townships or their 
boards of trustées. Nor is the state's permission, by législative enact- 
ment or otherwise, necessary to the maintenance of an action of this 
character, or to make townships or their boards of trustées liable 
therein. Had the Législature of Ohio specially enacted that townships 
and their boards of trustées should be exempt from liability in cases 
like this, such enactment would be ineflfective. Bliss v. City of Brook- 
lyn, 8 Blatchf. 533, Fed. Cas. No. 1,544; May v. Com'rs of Logan 
County (C. C.) 30 Fed. 250; May v. County of Rails (C. C.) 31 Fed. 
473. If a State law conflicts with an act of Congress, the state law 
must yield (Smith v. Parsons, 1 Ohio, 236, 13 Am. Dec. 608), because 
the laws of the United States, when made in pursuance of the Consti- 
tution, form the suprême law of the land, anything in the Constitution 
or laws of the state to the contrary notwithstanding (McCulloch v. 
Maryland, 4 Wheat. 316, 4 h. Ed. 579; article 6, Const. U. S.; In re 
Debs, 168 U. S. 564, 579, 15 Sup. Ct. 900, 39 L. Ed. 1092; Lewis' 
Sutherland's Stat. Constr. [2d Ed.] 22). 

The contention that this action cannot be maintained, and that no 
liability was incurred by receiving payment from Delventhal, because 
the powers of the township and of its board of trustées are such only 
as are defined by statute, and that the bill does not disclose that the 
cause of action arose out of the exercise of some power expressly 
conferred or necessarily implied, or that the board was acting within 
its corporate authority when it recçived the money paid to it, is the 
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same as was made in Sait Lake City v. HoUister, 118 U. S. 356, 6 Sup. 
Ct. 1055, 30 L. Ed. 176, in which the city, admitting that it had dis- 
tilled and sold spirits and had received the money therefor, denied its 
corporate authority so to do, and claimed exemption from the payment 
of the tax which the laws of the United States require of every one else 
who did the same thing. Mr. Justice Miller answered the argument 
thus : 

"The truth Is that, with the great Increase in corporations in very récent 
tlmes, and in their extension to nearly ail the business transactions of llfe, 
it has been found necessary to hold them responsible for acts not strictly 
within their corporate powers, but done In their corirorate name, and by cor- 
poration officers who are compétent to exercise ail the corporate powers. When 
Buch acts are not founded on contract, but are arbitrary exercises of power in 
the nature of torts, or are quasi criminal, the corporation may be held to a 
pecunlary responsibill^ (or them to the party injured." 

The demurrer, in so far as it questions the right to maintain the ac- 
tion against the board of township trustées, is overruled. 

The demurrer, however, also questions the sufficiency of the bill. 
The bill does not aver that the enforcement of the transfer alleged will 
be to enable the board of trustées to obtain a larger percentage of its 
debt than any other créditer of the same class. Such an averment is 
essential to the statement of a cause of action. Section 60a of the bank- 
rupt act as amended. "The test of a préférence, under the act, is the 
payment, out of the bankrupt's property, of a larger percentage of the 
creditor's claim than other creditors of the same class receive." Swarts 
V. Fourth Nat, Bank of St. Louis, 117 Fed. 1, 4, 54 C. C. A. 387. To 
recover, the bill must allège and the proof must sustain four statutory 
éléments constituting a préférence : 

"First, the Insolvency of the debtor at the time the Judgment was entered 
or the transfer made in favor of the creditor ; second, that this was done wlth- 
In four months of baniiruptcy; third, that the effect of which was that 
the défendant obtained a greater percentage of his debt than any other crédit- 
er of the banlirupt of the same class ; and, fourth, that the défendant or his 
agent had reasonable grounds to believe that it was ihtended by such transfer 
of property (or judgment) to give a préférence to the défendant within the 
meaning of the acts of Cîongress relatlng to banliruptcy. If the trustée fails 
to allège any one of thèse clalms, his bill, déclaration or pétition is bad on de- 
murrer. If he falls to prove ail of thèse éléments, judgment should be en- 
tered for the défendant" Loveland on Bankr. (3d Ed.) 622. 

The bill having failed to allège the third of the foregoing statutory 
requirements, the demurrer is for this reason sustained. 



KRBBS V. SECURITÎ TRUST & LIFE INS. CO. 

(Circuit Court, D. Oregon. October 12, 1907.) 

No. 3,032. 

INSUEANCE— FOBFEITURE OP POLICT — PAYMENT 01" PbEMIUMS. 

Where premiums on a llfe Insurance policy, due on a specifled date each 
year, were customarily pald by the Insured by depositing a draft In the 
post office on that date addressed to an agent of the company, which was 
received and retalned without objection, such custom constituted a prac- 
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tlcal constmetlon of the contract or a waiver of strict compllance wlth Its 
terms, whlch precludes the company from assertlng a forfeiture of the 
pollcy for nonpayment of a subséquent premium whlch was deposlted in 
the same way. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 28, Insurance, § 1057.] 

2. Same— Répudiation of Conibact bt Insubee— Measurk op Damages. 

Where a Ufe Insurance company has wrongfully repudiated a policy, if 
the holder Is in a state of heaith to enable him to procure other Insur- 
ance of like nature and kind, his measure of damages Is the différence 
between earrying the Insurance which he has and the cost of new Insur- 
ance for the same amount and term, with the addition, in case his policy 
has an investment feature or entitles htm to accumulations and profita, of 
ail such profits or accumulations. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, § 515.] 

At Law. On demurrer to complaint and motion to strike out par- 
agraph. 

This is an action for the recovery of damages alleged to hâve been sustain- 
ed by plalntifC through the refusai on the part of défendant to accept further 
payments of premium on a life Insurance policy issued to the plaintlff, or 
to further recognize such policy as stiil of blnding force and effect. The pollcy 
was Issued March 14, 1899, in considération of the sum of $313, and an annual 
premium of a llke amount to be paid on the 15th day of March of each year 
thereafter for 19 years, and conditioned for the payment of the sum of $10,- 
000, with certain accumulations and dividends, on the death of plaintiff, to 
Cîonrad Krebs, her husband. 

Plaintiff paid six annual premiums, and défendant refused to recelve the 
seventh. By the fourth and flfth paragraphs of the complaint it is alleged: 

"That the défendant directed this plaintlff to pay the said annual premium 
80 due by the provisions of sald policy to one Charles B. Soûle, who wa8 
manager for said défendant having his ofllce at the clty of Chicago, in the 
state of Illinois, and ail the foregoing payments so made to the défendant by 
plaintiff were made to the said Soûle, as manager of the défendant at Chi- 
cago, and the sald défendant issued receipts to the plaintiff for such payments 
by and through the said Soûle, and on the 15th day of March, 1905, plaintiff, 
in accordance with the usual custom of dealing wlth défendant in regard to 
the payment of said premium, mailed to the said Charles B. Soûle, to his ad- 
dress in the city of Chicago, 111., a certified check, payable to the order of sald 
défendant company, for sald sum of $313, and deposlted the same in the 
United States post oflîee at Salem, Or., directed to the sald Charles B. Soûle, 
as aforesaid. 

"That shortly thereafter the said check, and the said letter contalnlng said 
cheek, was retumed to»the plaintlff unopened, whereupon plaintiff Imœediate- 
ly remalied sald check to the défendant itself at its office In the city of Phila- 
delphla, Pa. ; but, despite the fact that plaintlff was wllllng and anxlous to 
pay said annual premium, and that sald check was payable to said défendant 
company and was mailed on the date the same was due to sald Charles B. 
Soûle, as plaintiff had theretofore done when paylng said premium, and despite 
the fact that défendant received said check and knew ail said facts, It wrong- 
fully refused to accept said payment or said check, and retumed the same to 
the plaintiff with a notification that her pollcy had lapsed, and wrongfully 
refused further to be bound thereby, for the alleged reason that sald Soûle, 
to whom said check was sent, was no longer its agent; but plaintiff allégea 
that if such was the fact the défendant wholly falled to notify her of any such 
change of agency." 

By the seventh paragraph it is further alleged, in effect, that défendant has 
always retalned, and now wrongfully retains, each and ail of the annual pre- 
miums paid to It by plaintiff, to her damage in the sum of $2,365.50, being the 
sum of six annual premiums, of $313 each, paid as aforesaid, with interest on 
such payments from date thereof at 6 per cent, per annum. 

Défendant Intèrposed a motion to strike out this last paragraph, but at the 
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argument the question was submitted also, as if upon demurrer, whether the 
oomplalnt states facts sufliclent to constitute a cause of action. 

Carson & Cannon, for plaintiff. 
Chamberlain & Thomas, for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
Upon the question whether the complaint states facts, it is submitted 
that, since Ôie complaint shows that the payments of premium were to 
be made in Chicago, 111., and there being no allégation that premiums 
were receivable by mail, it was incumbent upon plaintiff to hâve the 
check in Chicago on or beforé March 15th, the day upon which the 
premium was made payable by the tenus of the policy, and that it was 
not sufficient to constitute payment at the time required that the pre- 
mium was placed in the post office at Salem, Or., addressed to the 
defendant's manager at Chicago, on that date. 

Answering the objection, 1 am of the opinion, however, that, having 
alleged that défendant directed plaintiff to pay the premiums to Soûle, 
the manager of ■ défendant at Chicago, to whom ail foregoing payments 
had been made, and having further alleged that, in accordance with 
the usual custom of dealing with défendant in regard to the payment of 
such premiums, plaintiff mailed to Soûle at Chicago, by certified check, 
the premium, by depositing it in the post office at Salem, Or., on March 
15th, the complaint is sufficient to show payment to the company on 
that date. Thèse allégations are sufficient to show that, by a course of 
dealing between the plaintiff and the insurance company with référence 
to the payment and receipt of the annual premiums, such premiums 
were not only payable to Soûle at Chicago, as recognized by the com- 
pany, but payable through the post office, thus effecting a waiver of 
strict payment to the company, in person, at its home office, on or be- 
foré the very day on which the premium fell due. When payment by 
mail was authorized or recognized by the company, and there do not 
appear to be any restrictions that the money shall be at the company's 
office on or before the date when due, a deposit in the post office, even 
at a distant point, on the due date, will fulfill the requirements, for in 
such a case a deposit in the post office is at the risk of the créditer, and 
payment is deemed to hâve been made at the fime of the deposit. 
Primeau v. National Life Association, 77 Hun (N. Y.) 418, 28 N. Y. 
Supp. 794. Forfeiture is a harsh remedy. The courts abhor it, and 
will not enforce it unless by the very letter, so that whenever the par- 
ties hâve dealt with référence to a stipulation for a forfeiture as if it 
would not be literally insisted upon, the courts are quick to take them 
at their word and relieve against the strictness of fulfiUment, so as to 
accord justice more fitting the transaction. In consonance, therefore, 
with this principle, I hold, under the complaint, that plaintiff has not 
forfeited her previous payments, but, rather, that défendant has, by its 
conduct and mode of deding with plaintiff, recognized payment by de- 
posit in the post office as sufficient. See, further, as to this subject, 
Braswell v. American Life Insurance Co., 75 N. C. 8 ; Protection Life 
Insurance Co. v. Foote, 79 111. 361. The demurrer will be overruled. 

The motion présents a question not so easily solved, which is whether 



KEEB8 V. SECUKITT TRUST & LIFE INS. CO. 297 

the paragraph moved against states the proper measure of damages to 
which plaintif! is entitled should she prevail in her action. 

There is a sharp and irreconcilable conflict of authorities touching 
this subject. I need only to state the prevailing ruks, and to note the 
one by which I feel bound. On the one hand, it is held that where the 
insurance company wrongfully revokes its polîcy, and refuses further 
to be bound by it, the holder may elect whether to enforce the contract 
or to treat it as rescinded. If he elects to pursue the latter course, his 
measure of relief is the amount of premiums paid, with interest, and 
this though he has had the benefit of insurance under the policy from 
its inception to the time of revocation, and even though such revoca- 
tion would not operate in law to avoid the policy. This rule is said, by 
the leamed authors of the American and English Encyclopedia (vol- 
ume 19, p. 99) to be supported by the weight of authority. See, also, 
Van Werden v. Equitable Life Assurance Society, 99 lowa, 621, 68 N. 
W. 892 ; American Life Insurance Co. v. McAden, 109 Pa. 399, 1 Atl. 
256 ; Alabama Gold Life Ins. Co. v. Garmany, 74 Ga. 51 ; McKee v. 
Phœnix Insurance Co., 28 Mo. 383, 75 Am. Dec. 129 ; McCall v. Phœ- 
nix Mutual Life Ins. Co., 9 W. Va. 237, 27 Am. Rep. 558 ; Frain v. 
Metropolitan Life Ins. Co., 67 Mich. 527, 35 N. W. 108 ; ^tna Life 
Insurance Co. v. Paul, 10 111. App. 431; Braswell v. American Life 
Insurance Co., 75 N. C. 8. 

On the other hand, it is held by many authorities that, if the assured 
is in a state of health that he can secure other insurance of like nature 
and kind, his measure of damages is the difiference between the cost of 
carrying the insurance which he has, for the term stîpulated for, and 
the cost of new insurance at the rate he would then be required to pay 
for a like term. If, however, he is unable to obtain other insurance, 
then his measure of damages will be the présent value of his policy as of 
the date of death, less the estimated cost of carrying the same, from 
the date of cancellation, at his then âge. Ebert v. Mutual Reserve 
Fund Life Ass'n, 81 Minn. 116, 83 N. W. 506, 834, 84 N. W. 457; 
Speer v. Phœnix Mutual Life Ins. Co., 36 Hun (N. Y.) 322; Brook- 
lyn Life Ins. Co. v. Week, 9 111. App. 358 ; Day v. Conn. General Life 
Ins. Co., 45 Conn. 480, 29 Am. Rep. 693 ; Universal Life Ins. Co. v. 
Binford et al, 76 Va. 103 ; Continental Life Ins. Co. v. Houser, 89 Ind. 
258 ; New York Life Ins. Co. v. Statham et al., 93 U. S. 24, 23 L. Ed. 
789; Smith et al. v. Charter Oak Life Ins. Co., 64 Mo. 330; Lovell v. 
St. Louis Mutual Life Ins. Co., 111 U. S. 264, 4 Sup. Ct. 390, 28 L. 
Ed. '423. 

None of thèse cases seem to hâve made any distinction between a 
policy of insurance that provides for insurance alone and one that pro- 
vides for such insurance with an investment feature added, or when the 
assured is entitled also to accumulations and profits. A case has come 
to my notice from West Virginia (Abell v. Penn Mutual Life Ins. Co., 
18 W. Va. 400), where this distinction is discussed very intelligently 
and ably, and the measure of damages is there stated. In such a case 
the company can only claim payment for the actual risk it has run, 
and cannot rightfuUy daim to be paid anything as profits on the policy. 
The company must therefore, when it is at fault, surrender the entire 
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profits of the insurance contract, and be content to retain only what will 
compensate it for the risk it has run. It would foUow, then, that the 
measure of damages in such a case would be increased by the amount 
of profits to which the assured would be entitled, none of which the 
conipany could daim, because it has rendered no just considération 
therefor to the assured. 

Unaccompanied by the feature discussed in the West Virginia case, 
I am constrained to adopt the latter of the two rules indicating the 
measure of damages to which the assured is entitled, because it has 
the sanction of the Suprême Court of the United States. However, as 
the présent policy, as appears from the complaint, has the accumula- 
tion feature added, it seems to me, and I so hold, that the measure of 
damages should be in accordance with the West Virginia doctrine. 

The plaintiff has not stated whether she is able or not to procure 
other insurance upon her lif e ; but, on the presumption that things re- 
main as we find them unless facts are shown indicating a contrary or 
différent condition, I hâve assumed that other insurance could be had. 
In view of thèse considérations, the motion to strike out should be sus- 
tained. 

The order will be, therefore, that the demurrer to the complaint be 
overruled, and tiie motion to strike out sustained. 



STIMSON V. UNITED WRAPPING MAOH. CO. et al. 
(Circuit Court, W. D. New York. September 19, 1907.) 

No. 191. 

1. CouBra— JuBisDicTioN or Fedebal Couets— Action bt Assignée. 

Where the assigner of a cause of action before the asslgnment could 
hâve prosecuted tbe action In a fédéral Circuit Court, the assignée, If the 
requlsite dlverslty of cltlzenshlp exista, can prosecute the action In snch 
court In the district of which he Is a résident or In that of the défendant, 
and In the former case It Is not requlred that the assigner should hâve al- 
80 been a résident of the same district so that he mlght hâve brought suit 
thereln. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 13, Courts, {§ 865-874.] 

2. RiEMOVAii or Causes— Sepabable Oontbovebst. 

An action to recover the prlce of property sold, brought agalnst the orig- 
inal purchasers and one to vrhom they asslgued thelr contract, who assum- 
ed payment and to -whoni the property was dellvered, présents a separable 
controversy as to the assignée, who may remove the same Into a fédéral 
court, where the requlsite jurlsdlctlonal facts appear, regardless «>ir the 
cltlzenshlp of the other défendants. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 42, Removal of Caus- 
es, §§ 94-99. 

Removal of causes, separable controversy, see notes to Robbins v. Ellen- 
bogen, 18 C. C. A. 86 ; Mecke v. Valleytown Minerai Co., 35 C. C. A. 155.] 

On Motion to Remand to State Court, and Motion by Défendant to 
Stay Action and to Enjoin Further Proceeding in State Court. 
, Herbert B. Lee, for plaintiff. 

Alfred L. Becker and Duncan & Duncan, for défendant United Wrap- 
j>ing Machine Company. 
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HAZEL, District Judge. The Kidder Press Company, a West Vir- 
ginia corporation, entered into a written contract with the défendants 
Wilson and Field and Egbert W. Gillette, by which it agreed to man- 
ufacture and sell, and the latter agreed to purchase, a printing press 
and attachments as specified in the agreement. Such agreement was 
later assigned by the said individuals to the United Wrapping Machine 
Company, an Illinois corporation, which assumed the payment of the 
purchase price of the press and the conditions imposed under the agree- 
ment. After delivering the printing press to the A. H. Pugh Com- 
pany, as directed by the assignée of the contract, the Kidder Press 
Company assigned its claim for the purchase price of the press to 
the plaintiff, a citizen of the state of New York and résident of the 
Western district, who subsequently brought an action in the Suprême 
Court of the state of New York to recover the amount of such purchase 
price, to wit, $9,350. The défendant United Wrapping Machine Com- 
pany, before answering, filed its pétition and removed the action from 
the state court into this court on the ground of diversity of citizen- 
ship, and also moved the court to enjoin the further procédure of an ac- 
tion between the parties in the Municipal Court of Buflfalo, which is 
claimed to involve the same subject-matter, and for other relief. The 
order of removal having been duly entered in the state court clerk's 
office, and the transcript of record fîled in this court, the plaintiff, now 
appearing specially for the purpose of this motion only, moves to re- 
mand the case to the state court on the grounds that the action is not 
removable because this court would not hâve had original jurisdiction, 
plaintiff's assigner not being a résident of this district, and that the 
complaint does not disclose a separable controversy between the plain- 
tiff and the removing défendant. The défendants Wilson and Field 
are citizens of Illinois, Brower is a citizen of New Jersey, and Lee is 
a citizen of the state of New York. 

The objections which assail the jurisdiction of this court are not 
well taken. The fédéral Circuit Court, pursuant to sections 1 and 2, 
of Act March 3, 1875, c. 137, 18 Stat. 470, as amended by Act March 
3, 1887, c. 373, 24 Stat. 552, and Act Aug. 13, 1888, c. 866, 25 Stat. 433 
[U. S. Comp. St. 1901, pp. 508, 509], has original jurisdiction of this 
controversy. The moving papers show that the plaintiff's assigner, 
because of diversity of citizenship, could hâve brought the action in the 
Circuit Court of the United States either in the district of its résidence 
or in the district of the résidence of the défendant. McCormick Co. 
v. Walthers, 134 U. S. 41, 10 Sup. Ct. 485, 33 L. Ed. 833 ; Ex parte 
Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264 ; Southern Pa- 
cific Co. V. Burch (C. C. A.) 152 Fed. 168. The rule has been es- 
tablished that the right to sue in the Circuit Court of the United States 
is not lost by an assignment of the chose in action where the suit might 
hâve been begun by the assigner in a Circuit Court if the assignment 
had not been made and where the assignée is a citizen of a différent 
state from that of the défendant. White v. Leahy, Fed. Cas. No. 17,- 
551; Bolles v. Eehigh Valley R. Co. (C. C.) 127 Fed. 884; Noyés v. 
Crawford (C. C.) 133 Fed. 796. See, also, Emsheimer v. New Or- 
léans, 186 U. S. 33, 22 Sup. Ct. 770, 46 L. Ed. 1042. That the venue 
is in the Western district of New York, and not in the district of 
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which the assîgnor îs a résident, is inconsequential. Upon thîs point 
Judge Coxe, in the BoUes Case, supra, speaking of the change of venue 
by the assignment, sàys: 

"The statute could hardly hâve Intended to deny Jurisdlctlon slmply becauss 
the venue Is laid In a différent district from the one whlch would hâve been 
selected had no assignment been made. The assîgnor and the défendant are 
citizens of différent states, so are the assignée and défendant. The plalntifif, 
as such assignée, could sue the défendant in the United States Circuit Courts 
of Pennsylvanla. Thls conceded, but it Is said that the plalntifif cannot sue 
in thls district because his assigner could not do so. Thls contention loses 
slght of the fact that thls court might hâve had jurisdlctlon of the suit be- 
tween the original parties if the défendant had consented to be sued hère." 

If the law were as contended by the plaintifF, namely, that the as- 
signer must hâve been able to begin the action in this district in order 
to give the assignée such right, it would, of course, follow that the 
chose in action could only be assigned to a résident of the district of 
the assignor to give the Circuit Court of the United States jurisdic- 
tion. Such interprétation of the removal statute is not warranted, and 
I think that if the assignor, before the assignment, could hâve prose- 
cuted the action in the fédéral Circuit Court, the assignée, if the req- 
uisite diversity of citizenship exists, can prosecute the action in the 
district of which he is a résident or in that of the défendant. Ex parte 
Wisner, supra, does not alter the rule of law above stated. In that 
case no question of the assignment of the chose in action was involved. 
The défendant, a citizen of the state of Louisiana, removed to the Cir- 
cuit Court of the United States an action brought against him in the 
State court of Missouri by a citizen of the state of Michigan, and the 
Suprême Court decided tiiat this could not be donc. The action was 
remanded on the ground that under the act of March 3, 1875, as 
amended, where neither of the parties to an action brought in a state 
court are citizens of the state in which such action is begun, there can 
be no removal by the défendant to the fédéral Circuit Court of that 
state, because such court would not hâve had jurisdiction in the first 
instance. The first ground for remand is therefore overruled. 

Is this a separable controversy? I think it is, and this apparent 
from a perusal of the complaint. That one of the défendants is a citi- 
zen of New York, of which state the plaintifï is also a citizen, does not 
deprive the United Wrapping Machine Company from removing the 
action to this court if the complaint avers a separate and distinct con- 
troversy as to the removing défendant. Manufacturers' Commercial 
Co. V. Brown Alaska Co. (C. C.) 148 Fed. 310. The test, I think, is 
whether the controversy can be fully determined between the plaintiiï 
and the défendant removing the cause without the présence of any of 
the other parties to the action. The claimed liability of the défendant 
United Wrapping Machine Company is set forth in a single cause of 
action and arises from its assumption of the contract of purchase made 
between the plaintifï and the individual défendants Wilson and Field 
and Gillette. That the plaintiff , in its endeavor to recover the purchase 
price of the press, elected to join in the action the assignors of the con- 
tract together with the défendants Brower and Lee, who are claimed 
to hâve an interest in the contract, the nature and extent of which is 
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not disclosed, and demands a joint recovery, is not of materîal im- 
portance in the absence oï essential allégations disclosing a nonsep- 
arable suit. Whether such défendants are properly joined in thîs 
action need not be passed upon. The fact that the défendant Lee is a 
citizen of the same state as the plaintif! would, undoubtedly, preclude 
removal if such défendant were an indispensable party. The complaint 
indicates no sufficient reason for making him a party défendant, and 
therefore his citizenship must be disregarded. 18 Ency. of PI. & Pr. 
196. True, the assignors may still be liable for failure to perform 
the contract, but the action against the assignée is independent of such 
assignors and may be prosecuted without joining any of them. The 
contract for the purchase of the printing press was not joint in the 
sensé that at its inception it was jointly binding upon ail the défend- 
ants, and upon such a motion as this the subject-matter of the action 
is of paramount importance in considering the question of proper . 
joinder and right to demand joint recovery. The liability of the Unit- 
ed Wrapping Machine Company springs from the assignment and its 
assumption to fully perform the agreement and comply with the con- 
ditions imposed upon the assignors. See Manufacturers' Commercial 
Co. V. Brown Alaska Ce., supra; lowa Lillooet Gold Min. Co. v. Bliss 
(C. C.) 144 Fed. 446; Chase v. Beech Creek R. Co. (C. C.) 144 Fed. 
571. In Mecke v. Valley Town Minerai Co. (C. C.) 89 Fed. 114, the 
headnote of the case substantially states that a suit against a debtor and 
one who had assumed his debts présents a divisible controversy with 
the latter. The motion to remand must therefore be denied. 

As to the motion by the défendant United Wrapping Machine Com- 
pany for a stay of this action until the détermination of a prior action 
pending in the court of common pleas of the county of Hamilton, 
State of Ohio, and also from proceeding with the action brought in 
the Municipal Court of Buffalo, it is sufficient to say, without deem- 
ing it necessary to pass upon the power of this court to restrain the 
action of the state court under sections 716 and 720 of the Revised 
Statutes [U. S. Comp. St. 1901, pp. 580, 681], that there is not shown 
such a multiplicity of suits as to warrant enjoining further proceedings 
in this action. The moving papers do not satisfy me that the subject- 
matter of the motion brought in the Municipal Court of Bufïalo is in- 
volved herein. Plaintiflf claims and has read affidavits tending to show 
that the action in the Municipal Court has a distinct object arising from 
différent relations between the parties which arose subsequently to 
the making of the contract in suit. That the Municipal Court has 
jurisdiction of the subject-matter and also the parties is not denied. 
Under thèse circumstances, it is not for this court to enjoin its pro- 
ceeding. 

The motion is denied. 
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THE WILLIAM P. DONI^ELLY. 

THE SANDY HOOK. 

(District Court, W. D. New York. August 6, 1907.) 

1. MAàiTiM! Liens— Statutobt Liens— Supplies Fubnished to Domestio 

Vesseis, 

A lien on a domestlc vessel for supplies furnlshed In her home port, 
glven by Laws N. Y. 1897, pp. 526, 527, e. 418, §§ 30-32, as amended by 
Laws 1904, p. 494, c. 246, may be enforced In a fêlerai court; but such 
lien wlll not attach In the absence of proof that crédit was glven to the 
vessel, and the ruie Is not altered by the fact that the vessel waa under 
charter or In the possession of a prospective purchaser. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 34, Maritime Liens, 
S§ 30, 111. 

For supplies and services, presumptlon as to crédit to vessel, see note to 
The George Dumols, 15 C. C. A. 679.] 

2. Same— Supplies Fubsished on Crédit of Vessel— Evidence. 

The testlmony of one furnishlng supplies for a vessel in her home port 
that they were fumlshed on the crédit of the vessel Is not of controUlng 
welght, unless it Is corroborated by other compétent évidence; nor is the 
fact that they were charged on the hooka against the purchaser and the 
vessel of great welght 

8. SAME— BUEDEN OF PBOOF. 

There is no presumptlon that the supplies fumlshed to a vessel on or- 
der of a charterer at Its place of résidence were so furnlshed on the crédit 
of the vessel ; but such fact muât be afflnnatlvely proved by évidence 
showlng that tnere was a mutual understandlng to that efCect 

4. Same— Evidence Oonsidkbed. 

Libelants fumlshed supplies to vessels on the orders of a contractlng 
corporation of the same port engaged In dredging work to whlch the ves- 
sels were chartered for the season under charters requirlng the charterer 
to fumlsh ail supplies and to return the vessels free from liens. It did 
not appear that libelants knew of the charters or made any inquiry In re- 
spect to the ownershlp of the vessels. The supplies were charged on the 
books to the corporation and the vessel to whlch they were furnlshed, 
and libelants testifled that they were furnlshed on the crédit of the ves- 
sels. From tlme to time they settled with the charterer, sometimes tak- 
Ing its notes for the balance due. The vessels were domestlc vessels regls- 
tered In the same port The charterer havlng been adjudged bankrupt, 
libelants flled claims for liens under Laws N. Y. 1897, pp. 526, 527, c. 418, 
8§ 30-32, as amended by Laws 1904, p. 494, c. 246, and brought suit to 
enforce such liens. Héld, that the évidence was not sufflelent to show a 
mutual agreement or understandlng pledging the crédit of the vessels, nor 
to entitle libelants to a lien thereon. 

In Admiralty. Suit tO establish and enforce a lien for supplies. 
Clinton & Clinton, for libelants. 
Love & Keating, for claimant. 

HAZEL, District Judge. The libel was filed in this cause to re- 
cover the sum of $356.64 for supplies furnlshed the tugboat William 
P. Donnelly at the port of Buffalo, N. Y., during the season of navi- 
gation on the Great Lakes for the year 1904. Reliance is placed upon 
the statute of the state of New York (Laws 1897, pp. 526, 537, c. 
418, §§ 30-32, as amended by chapter 246, p. 494, Laws 1904), which 
proyides for liens upon vessels for supplies and materials furnlshed 
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and for work donc in the repair or equipping of domestic vessels àt 
their home port. That a valid lien upon a domestic vessel filed under 
the above statute is enforceable in admiralty is clearly settled by the 
authorities. The Lottawanna, 21 Wall. 558, 22 L. Ed. 654; The 
J. E. Rumbell, 149 U. S. 1, 13 Sup. Ct. 498, 37 L. Ed. 345. Bbth 
sides concède that according to décisions controUing upon this court 
a valid lien will net attach in the absence of proof that crédit was 
given to the ship. This rule applies equally to liens enforceable in 
admiralty under the gênerai maritime law and under state statute, 
and such rule is not altered by reason of the fact that the vessel pro- 
ceeded against is under charter or in the possession of a prospective 
purchaser. The Golden Rod, 151 Fed. 6-8, 80 C. C. A. 246. 

The claimant contends that the supplies were furnished on the 
crédit of the Donnelly Contracting Company, and not of the vessel. 
In so far as material, the évidence in this case shows that the sup- 
plies in question were delivered by libelants pursuant to directions 
received by them over the téléphone from an employé of the char- 
terer, the Donnelly Contracting Company. It was customary for li- 
belants to each month deliver itemized statements for groceries and 
supplies furnished to the tugboat and to other vessels chartered by 
the Donnelly Contracting Company, and at différent times promis- 
sory notes were taken for the total amount due them. On July 12 
and September 9, '1904, promissory notes were taken to évidence the 
debt, which said notes were surrendered at the trial, and the amount 
of the debt representing deliveries of suppUes to the tug Donnelly 
is now sought to be recovered herein. Indeed, the course of business 
for some time prior to the indebtedness in question was to take notes 
from the Donnelly Contracting Company for the amount of supplies 
furnished to vessels chartered by it. The Donnelly Contracting Com- 
pany was a domestic corporation, and at the time the debt was in- 
curred was engaged in the business of dredging at the port of Buf- 
falo, N. Y., where libelants were also engaged in transacting the busi- 
ness of grocers. The tugboat in question had painted on her stem 
the corporate name of the charterer, and she was enrolled at Buffalo, 
N. Y., in the name of William P. Donnelly, who was the treasurer of 
the corporation. But it is not claimed that libelants made any in- 
quiries in relation to the enrollment, or that they in any manner 
were induced to give crédit to the vessel by the distinguishing name 
or mark upon her stern. They were not informed of the fact that 
the vessel was chartered by the Donnelly Contracting Company, and 
at the time the supplies were furnished they had no knowledge in 
relation thereto. In the month of November, 1904, the charterer 
was declared bankrupt, and thereupon the local lien in the form re- 
quired by the statute was filed in the ofRce of the clerk of Erie coun- 
ty. The proofs show that under the terms of an oral charter party 
the charterer was to pay ail the expenses for the navigation of the 
tugboat and retum her "free and clear at the end of the season." 
Libelants testified that the supplies were furnished on the crédit of 
the vessel. Such testimony, however, is not entitled to controUing 
weight, unless it is corroborated by other compétent évidence of the 
surrounding circumstances. The Gracie May, 72 Fed. 283, 18 C. 
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C A. 659; The 'Acme, 7 Blatchf. 366, Fed. Cas. No. 28; Kelly v. 
Pittsburgh, Fed. Cas. No. y.GÎ'é. Nor is the évidence that the sup- 
plies were charged against the Donnelly Contracting Company and 
the tugboat on the books of the libelants entitled to great weight. 
The Samuel Marshall, 54 Fed. 396, 4 C. C. A. 385. 

Upon the above facts the libelants did not in my opinion obtain a 
lien on the vessel for the supplies fumished and not paid for. It is 
clear that, if libelants had made inquiries regarding the ownership 
of the tugboat, they would hâve learned that she was chartered to 
the Donnelly Contracting Company and used in its business of dredg- 
ing for the season of 1904. In The Valencia v. Ziegler, 165 U. S. 
364, 17 Sup. Ct. 323, 41 L. Ed. 710, the Suprême Court substantially 
held that a person supplying goods to a vessel or repairing her on 
the order of a charterer who was obliged under the charter party to 
pay for such supplies or repairs cannot acquire a maritime lien "if 
[to quote from tiie syllabus] the circumstances of the transaction put 
him upon inquiry as to the existence and terms of such charter party, 
and he fails to make the inquiry, and chooses to act on a mère belief 
that the vessel will be liable for his claim." So, in the case at bar, 
the bare assertion by libelants that they parted with the supplies on 
the crédit of the vessel, or that they believed the boat would be liable 
for groceries delivered in the absence of an undecstanding as to her 
actual liability, is not thought sufïicient to bind her. That in The 
Valencia a maritime lien in a foreign port was asserted, while hère we 
are dealing with a lien arising under a local statute for supplies fur- 
nished in the home port is not of material significance as applied to 
the elicited facts. 

The enunciated principle is applicable to the proofs, and would 
seem to apply to both maritime liens and state liens for supplies fur- 
nished the vessel, as may be assumed from the approval by the court 
of the décision in the case of The Samuel Marshall, supra, where a 
similar local lien was considered, and where the limitations of a 
maritime lien were read into it. In The Golden Rod, supra, c'ted by 
both proctors in support of their respective contentions, the elicited 
facts fairly indicate that crédit was given the vessel. The repairs 
were ordered by the agent of the owner, and were performed in thfr 
présence of the master, who substantially pledged the crédit of the 
boat. Hère the case is devoid of any testimony from which the in- 
ference would be warranted that the vessel was regarded as the re- 
sponsible élément for the value of the groceries fumished. On the 
contrary, the transaction is susceptible of the inference that the minds 
of the parties failed to meet upon an intention to hold the vessel re- 
sponsible. Cuddy v. Clément, 113 Fed. 454, 51 C. C. A. 288 ; The 
Kalorama, 10 Wall. 204, 19 L. Ed. 914. It may be true that the li- 
belants intended to sell their goods on the crédit of the vessel as tcs- 
tified by them; but the intention to trust, the vessel must spring froin 
the acts express or implied of both parties. The mère act of charging 
the supplies to the Donnelly Contracting Company and the vessel 
upon the bills or monthly statements delivered to the contracting Com- 
pany is insufRcient, standing alone, to justify the reasonable inference 
that there was a mutual understanding to give crédit to the vessel. 
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Libelants contend, citing The Vigilant (C. C. A.) 151 Fed. 747, 
that the presumption of law is that the goods were delivered to the 
vessel upon her crédit, and accordingly the state lien will be enforced 
by this court, unless such presumption is removed or overcome by 
the evidential facts. The case cited would seem to favor the rule 
adopted in various prior adjudications, namely: The Iris, 100 Fed. 
104, 40 C. C. A. 301 ; The Underwriter (D. C.) 119 Fed. 713 ; The 
Alvira (D. C.) 63 Fed. 144. But, on the other hand, equally well 
reasoned adjudications, including a décision in this circuit, enunciate 
a différent principle. In The Electron, 74 Fed. 689, 21 C. C. A. 12, 
Judge Shipman based his reasoning upon the authority of the Suprême 
Court in the Lottawanna Case, from which he quotes the foUowing: 

"Of course, this modiflcation of the rule caiinot avall where no lien exista; 
but where one does exlst, no matter by what law, It removes ail obstacles to a 
proeeedlng In rem, if crédit is given to the vessel." 

Commenting upon this quotation, he says: 

"If full force is glven to the last clause of the sentence, It Is an Implication 
that no proeeedlng in rem can be had against domestic ships, if no crédit had 
been given to the vessel, and that such crédit necessarlly preceded any lien 
which could be recognized by an admlralty court" 

From this language it is fair to présume that no such presumption 
arises from the mère delivery of goods to the ship as is hère claimed. 
The Circuit Court of Appeals for the Second Circuit, in The Golden 
Rod, speaking of its prior décision in The Electron, supra, says : 

"We flnd DO reason for modlfyiug our former opinion, which seems to be 
in accord wlth the views of the Suprême Court in The J. E. Rumbell." 

And in Alaska Company v. Chamberlain, 116 Fed. 600, 54 C. C. A. 
56, the Circuit Court of Appeals for the Ninth Circuit broadly held 
that, where supplies hâve been furnished to the charterer at the place 
of his résidence, the presumption arises that crédit was given to him, 
and not to the vessel ; and in that case The Valencia, supra, was cited 
as an authority in support of the enunciated principle. See, also, The 
Westover (D. C.) 76 Fed. 381 ; The Lighter, 57 Fed. 664, 6 C. C. A. 
493; The Rosalie (D. C.) 75 Fed. 29; The Norman (D. C.) 6 Fed. 
406. 

The évident weight of the authorities, as I read them, constrains 
me to hold that libelants hâve not affirmatively shown that they trusted 
the vessel for the supplies furnished by them on the order of the char- 
terer, and therefore the libel should be dismissed with costs. 

The Sandy Hook. 

In the libel filed against the tug Sandy Hook the amount of sup- 
plies furnished amounted to $486.29. The évidence considered in 
the case against the tugboat William P. Donnelly also applies hère, 
and in fact both cases werê tried and submitted upon substantially 
the same record. 

For the reasons stated in the foregoing décision, the libel should 
be dismissed, with costs. 
156 F.— 20 
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' THB5 OCEANIOA. 

(District Court, W. D. New York. July 25, 1907.) 
No. 341. 

1. TOWAGE— lKf,rtrBT TO TOW— MEAStrEB Oï DAMAGES. 

Under a decree awarding damiages against a tug for négligent tajury 
to lier tow, an allowance of an Item of expense for piling water-logged lum- 
ber at double the rate chargea for plllng dry lumber sustalned; It belng 
shown that such charge was customary. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 45, Towage, 5 38.] 

2. Samb— Iioss or Cargo. 

The méasure of damages recoverable from a tug for cargo of the tow 
lost through the tug's négligence Is the market value of such cargo at the 
port of shipment, together with the carrylng expenses Incurred. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Towage, § 38.] 

3. Admibaltt— FiNDiNG or Oommissioneb— Review. 

A flnding of a commissloner on a question of fact, based on confllctlng 
évidence, wlll not be disturbed, uniess obviously erroneous. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 1, Admiralty, g 770.] 

4. Evidence— Value of Vessei^-Saui! Peioe of Similab Vessels. 

Upon an issue aa to the value of a barge lost through tbe négligence of 
a towing tug, évidence to show the selling priée of other simllar vessels 
l8 Inadmissible. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 20, Evidence, i 267.] 

In Admiralty. On exceptions to commissioner's report. 
For former opinion, see 144 Fed. 301. 

Brown, Ely & Richards, for libelants. 
Clinton & Clinton, for cargo interests. 
Crangle & Burke, for respondent 

HAZEL, District Judge. The first exception of the claimant to 
the allowance of the item of expense for piling water-logged lumber, 
to wit, $151.29 for 403,456 feet, is overruled. The testimony of the 
witness Meyer that the expense of unloading water-logged lumber 
was double the rate on dry lumber is suflfîciently comprehensive to 
warrant the inference that the rate for hauling, inspecting and piling 
it would also hâve been double. That it ordinarily costs an addi- 
tional amount to tally, inspect, and pile lumber in the yard after un- 
loading it was not controverted, and, although the direct testimony 
upon this point was indefinite, the witness on his redirect and re- 
cross examinations made it reasonably clear that after water-logged 
lumber is unloaded a double charge is usually made for conveying it 
to the j^ard and piling the same. 

The item of expense for back-piling and hauling dry lumber, 
amounting to $326.36, and objected to by libelants (first exception), 
was properly disallowed. 

The allowance of the item for measuring and tallying 780,714 feet 
of lumber at $117.10 is sustained (claimant's second exception). Evi- 
dently this item was allowed by the commissioner on the reasonable 
assumption that, as the shipper was also the consignée, he probably 
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would not hâve incurred this expense at the port of unloading, cven 
though it was usual for a consignée to take this précaution. 

The libelants' third and fourth exceptions to the disallowances for 
use of steam pump and scow, and for towing same, are overruled. 

The item of expense for the second attempt to dislodge the Mas- 
sasoit, amounting to $687,30, is allowed, and claimant's third excep- 
tion overruled. The évidence satisfactorily shows that the second 
attempt to dislodge the Massasoit was made in good faith, and no 
reason is apparent why the finding of the commissioner in relation 
thereto should be disturbed. 

The libelants hâve excepted to the rule of damages adopted by the 
commissioner under the seventh paragraph of his report, wherein he 
allowed at the rate of $14.50 per 1,000 feet for the lumber shown to 
hâve been lost (libelants' fifth exception). They contend that the 
correct measure of damages was the market value of the lumber at 
the port of destination. The rule adopted by the commissioner of 
allowing the commercial value at the place of shipment is not inap- 
plicable. The cases of Mobile, etc., Ry. v. Jurey, 111 U. S. 584, 4 
Sup. Ct. 566, 28 L. Ed. 5S7, Railroad v. Estill, 147 U. S. 617, 13 Sup. 
Ct, 444, 37 L. Ed. 293, and Phœnix Ins. Co. v. Erie Trans. Ce., 117 U. 
S. 322, 6 Sup. Ct. 570, 29 L. Ed. 873, cited by libelants, arose out of 
breach of contract of carriage, and not out of collision. That the 
proper rule of damages, where cargo is lost in transit on account of 
collision, is its value at the place of shipment, together with the car- 
rying expenses incurred, is settled by the authorities. The Scot- 
land, 105 U. S. 24, 26 h. Ed. 1001 ; The Umbria, 59 Eed. 489, 8 C. 
C. A. 194 ; The Vaughan & .Telegraph, 14 Wall. 258, 20 L. Ed. 807. 

This finding is also excepted to by claimant (fourth exception) up- 
on the ground that no damages whatever arising from lost lumber 
hâve been proven. The commissioner found the value at the place of 
shipment based upon certain testimony of the libelants' witness Pfohl 
on cross-examination, and he states in his report that his conclusion 
is founded upon slender proof. Evidence in relation to the value of 
the lumber was submitted by libelants upon the theory that the dam- 
age recoverable was the value at the place of delivery. No testi- 
mony whatever was given by libelants as to value at the point of 
shipment. The évidence is not thought sufficient to uphold the find- 
ing. In view of the circumstances, the libelants should be permitted 
to make proof of the market value at the place of shipment, if 
they désire to do so, and for that single purpose the report of the 
commissioner is recommitted, and the case may be reopened to take 
such proof. If the libelants elect not to take such évidence, but to 
rely upon their claim that the value at the destination is the proper 
rule, then their exception will be overruled, and the exception of the 
claimant sustàined. 

The fifth exception of the claimant to the eighth finding of the 
commissioner is overruled. The reason assigned in the report for 
allowing the item is accepted as sufficient by the court. 

The exception of the claimant (sixth) to the allowance of the sum 
of $10,000 in the eleventh paragraph of the commissioner's report, 
for total loss of the Massasoit resulting from négligent towage, is 
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overruled. The testîmony regarding the amount of repaîrs to the 
vessel, claimed to hâve been about $5,000, is not free from criticism, 
in that it is indefinite as to the amount and nature of the repairs; 
no bills or vouchers being produced. Mr. Boland, one of the owners 
of the Massasoit, testified that most of the repairs were made by the 
ship's men at Tonawanda under the supervision of her master; but 
ncither her master nor any of her men gave testimony, and no reason 
is assigned for such failure to give testimony. However, two other 
crédible witnesses for Hbelants, who were familiar with the vessel 
and her value, explicitly assert that in their opinion her value at the 
time of collision was from $10,000 to $12,000. The commissioner has 
taken the lowest amount of the value as testified to by libelants' wit- 
nesses, and although the value reported, considering her âge and the 
indeiiniteness as to the amount expended for repairs, may be regarded 
as fairly libéral, yet his finding, which is one of fact and depending 
upon conflicting testimony, is not obviously erroneous, and therefore 
should not be disturbed. The North Star, 151 Fed. 168, 80 C. C. A. 
636, and cases cited. 

Claimant con tends (seventh exception) that the commissioner erred 
in excluding évidence offered in its behalf to show the purchase price 
of other vessels of like construction and carrying capacity at about 
the time of the disaster, as bearing upon the value of the Massasoit. 
The testimony ofïered was properly excluded. That the évidence of 
the purchase price of an article is incompétent to prove the value of 
another article, although such article is similar to the article previ- 
ously bought or sold, is well settled in this state. Blanchard v. N. J. 
Steamboat Co., 59 N. Y. 393; Gouge v. B-oberts, 53 N. Y. 619; Hunt- 
ington v. AttriU, 118 N. Y. 365, 23 N. E. 644 ; Matter of Thompson, 
127 N. Y. 463, 28 N. E. 389, 14 L. R. A. 53. In Blanchard v. Steam- 
boat Co., supra, the Court of Appeals expressly held it to be incom- 
pétent to show the commercial value of one vessel by showing the 
value of another vessel with which it might be compared. In Mat- 
ter of Thompson, supra, the reason for the rule is well stated by 
Parker, J., from whose opinion I quote: 

"The test In légal proceedlngs Is : What Is the présent market value of the 
property which is the subject of the controversyî It may be shown by the 
testimony of compétent witnesses ; and on cross-examlnation, for the purpose 
of testing their knowledge respecting the market value of land in that vicin- 
Ity, they may be asked to name such sales of property, and the priées paid 
therefor, as hâve corne to their attention. But a party may not establish the 
value of hls land by showing what was paid for another parcel slmilarly 
situated, because It opérâtes to give to the agreement of the grantor and gran- 
tee the effect of évidence by them that the considération for the conveyance 
was the market value, without giving to the opposite party the beneflt of cros»- 
examination to show that one or both were mistaken," 

This excerpt in my judgment has peculiar force and aptitude to 
vessel property, the value of which is largely dépendent upon its pré- 
cise physical conditions, tonnage, equipment, construction, speed, car- 
rying capacity, etc. It is true the adjudications upon this question in 
différent states are not harmonious, and my attention is called to but 
one case in admiralty (The Laura Lee [D. C.] 24 Fed. 483), and after 
careful search I hâve been unable to find another, where the leamed 
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court seemed to lay stress upon testimony of sales of other vessels 
of a similar kind to ascertain the value of the lost vessel. But as I 
read the opinion of the court such testimony was simply corroborative 
of an expressed opinion as to the value of the vessel there in ques- 
tion, and not in fact to establish her value. In view of the gênerai 
difïiculty to form a correct estimate regarding values of vessel prop- 
erty when the testimony is discrepant, I am clearly of the opinion 
that to open the door wide for the réception of such testimony to 
establish value would afford no material assistance in its ascertain- 
ment Indeed, testimony of this description could only remotely 
guide the court in its détermination, and after making comparisons 
the value would still be problematical. As it is, reliance must be 
placed upon the opinion of experienced witnesses acquainted with the 
property as to its value, and to test the witnesses' qualifications it is 
perJEectly proper on cross-examination to ascertain the sales and prices» 
of other like property, with which he may be famiUar or to which his 
attention has been directed. 

Except as hereinbefore specified, the report of the commissioner is 
sustained. 



BLISS T. ANAOONDA OOPPBIE MINING CO. et aL 

(Circuit Court, D. Montana. October 21, 1907.) 

No. 280. 

Bquitt — Refebbnck to Masteb— Pbooeduke. 

Where a Circuit Court has referred an equlty cause to a master to 
make and report flndlngs of fact, elther with or without consent, it Is 
proper practice for the master to submlt a draft of hls report to counsel 
for the respective parties, for the purpose of Invitlng si^gestlons or re- 
Quests for additional flndlngs, or for modifications or greater certalnty In 
those BUbmltted; and It is the duty of counsel In such case to make and 
flle with the master such objections or exceptions to the draft as they 
deem advlsable and proper, and It is wlthln the discrétion of the court tio 
refuse to conslder any objections or exceptions to the completed report not 
presented to the master. It Is also convenlent practice to provide by stip- 
ulation or order that objections flled before the master shall stand as ex- 
ceptions filed with the clerk. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 19, Equlty, { 907.] 

In Equity. On motion to require master to file repftrt. 

An order of référence was made in this case against the objection of the 
complainant The substance of the order was that the master should take the 
testimony, and make findings of fact, and report the same to the court The 
master made a draft of his flndlngs, and gave to each party a copy thereof, 
and announced that, upon a day flxed, he would recelve from the respective 
counsel any written objections, exceptions or proposed amendments to the draft 
served. Counsel for complainant objected to the action of the master, and 
demanded that he flle his report, together with hls flndlngs, with the clerk 
of the circuit court, as provided In equlty rule 83 of the rules of practice 
of the Suprême Court But the master decllned to follow this course. There- 
after the complainant moved the court for an order to require the mast» 
to file hls flndlngs of fact, together with bis report of the testimony and pro- 
ceedlngs. It is contended that in settlng a tlme to recelve exceptions to bis 
report the master violated equlty rule 83 of the Suprême Court, and that hls 
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said action was also In violation of rule 52 of the rulea of practice of the 
Circuit Court in and for the District of Montana. Rule 52 of tlie rules of thls 
court relates to hearlngs In equity and références where consent for référ- 
ence lias been had. It is provided In the rule that the findings and conclu- 
sions of the master wlll be subject lu ail respects to review by the court upon 
exceptions to hls report, whlch exceptions shall be taken before the master and 
Btated In hls report. 

C. M. Sawyer and R. L. Clinton, for coniplainant. 
A. J. Shores, C. F. Kelley, D. Gay Stivers, and Forbis & Evans, 
for défendants. 

HUNT, District Judge (after stating the facts as above). The réf- 
érence in this case having been without consent of both parties, rule 
52 of the rules of the court is not directly applicable. That rule pré- 
supposes référence by consent. In such cases it is plain that exceptions 
to the report of the master must be taken before him and stated in 
his report. Therefore, as there is no rule of court that controls, we 
must arrive at a proper practice by reason and analogous cases. There 
can be no doubt that the information to be communicated by the find- 
ings of the master upon the évidence he has heard will be merely ad- 
visory to the court. The court may accept them, by adopting the same 
views the master has taken, or it may disregard them, or act upon them 
in part, or modify or reject them, or any of them, as in the judgment 
of the court the weight of the évidence may warrant. This is clearly 
the implied doctrine of the opinion of the Suprême Court in Kimberly 
v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764, The findings 
will be the advice, however, of a trained and impartial mind, which 
has weighed the évidence fully and formulated déductions therefrom. 

That the court had power to seek the aid of an examiner is well 
established, and, having pursued the practice of directing a référence, 
it should not attempt to circumscribe the procédure before the mas- 
ter by preventing him from having every aid of counsel before finally 
making up his report. There is a palpable distinction between a final 
report of a master upon matters submitted to him and a draft of a 
report upon such matters laid before respective counsel as the basis 
for a report. The report embodies the final, ultimate conclusions of 
the master, and when it has been signed by him and fîled with the 
court the case is entirely removed from the control of the master. 
It may be sent fcack to him by the court under some spécial order, as, 
for instance, to supply a technical or clérical error, or that there may 
be a finding upon some material matter which has not been found 
upon at ail; but until the essential formalities of a report are com- 
plied with, there is no report. The paper or draft is a mère prelim- 
inary expression by the master, subject to revision by amendment, 
or even change of judgment upon the efïect of the évidence, or by 
modification of his conclusions, as he finally finds proper and right. 
He may invite counsel to give him the benefit of argument upon some 
point upon which there was none, or ask for further argument where 
his mind is not satisfied. In other words, where there is no sugges- 
tion of întentional abuse of authority, or of unreasonable delay or 
wrong on the part of the master, he has the right to annoimce proba- 
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ble findings, and to ask that counsel make any objections or sugges- 
tions to the same or any part thereof as they believe should be made. 
This practice enables the master to perfect his report, and, where there 
may hâve been a large amount of évidence, it would seem a most ap- 
propriate practice for the master to express his opinion in this in- 
formai way, in order to give counsel opportunity to aid him further in 
his efforts to perform his duty as completely as possible by covering 
ail the material issues, finding accurately thereon. From the stand- 
point, too, of aiding the court, the master may exercise the right 
of correction and revision, or reconsideration. A court, in seeking 
the aid of a master, desires that the report may be as finished as would 
the court hâve its own findings, were the évidence heard by the judge 
himself. 

Under the former English practice, the master made a draft of his 
report, notified counsel of his proposed findings, gave them an op- 
portunitv to point out errors, and the master considered and corrected 
them. în Story v. Livingston, 13 Pet. 357, 10 L. Ed. 200, in 1839, 
which was before the equity practice rules were promulgated, the Su- 
prême Court recognized that strict chancery practice refused to per- 
mit exceptions to a master's report to be made which were not takea 
before the master, although the court did not restrict exceptions to 
the course indicated. Equity rule 83 requires the master, as soon as 
his report is ready, to return the same into the clerk's ofiîce, and then 
the parties "shall hâve one month from the time of filing the report to 
file exceptions thereto, and if no exceptions are within that period filed 
by either party the report shall stand confirmed on the next rule day 
after the month is expired." In the Seventh Circuit, Judge Gresham, 
in Hatch v. Railroad Company (C. C.) 9 Fed. 856, held that rule 83 
modified the old English practice; and the same view was taken by 
the court in Fidelity Insurance & Safe Deposit Co. v. Shenandoah Iron 
Co. (C. C.) 42 Fed. 372. But in the later case of Celluloïd Mfg. Co. 
v. Cellonite Mfg. Co. (C. C.) 40 Fed. 476, Judge Wallace held that 
while the reason of the old English practice does not fully obtain, yet a 
dissatisfied party should be required to state his objections before the 
master. And in the still later case of Gay Mfg. Co. v. Camp, 68 Fed. 
67, 15 C. C. A. 226 (1895), the Court of Appeals of the Fourth Cir- 
cuit held that equity rule 83 was not a modification of the English 
chancery practice, and that, where a party desires to contest the find- 
ings of fact made by a master, he must base his exceptions upon objec- 
tions previously filed in the master's office. The court that heard 
the argument upon what was the correct practice was composed of 
Chief Justice FuUer and Judges Simonton and Gofï. Judge Simonton, 
speaking for the court, characterized the filing of exceptions to a mas- 
ter's report dealing with facts to which his attention was never called 
as a "loose" one, which did not commend itself. He said: 

"It frequently opérâtes a surprise, and It shuts the door to any explanatlon. 
It glves room for the dlsplay of sklll and strategy on the part of Ingénions 
counsel. It may secure success at the expense of right. • * • To prevent 
mlsapprehension, it Is best to state that we do not require the conclusion» 
of the master on matters of law to be flrst excepted to before him. This l8 
imnecessary. But we do require that matters of fact upon which exceptions 
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to bis report are made be brought to bis attention, In order tbat he might 
report them." 

In Gray v. New York N. B. & L. Ass'n (C. C.) 125 Fed. 512, Judge 
Platt has recently decided that a party dissatisfied with a master's find- 
ings of fact should make his objections thereto to the master, and where 
that is not donc the court will net consider an exception to a finding 
on the ground that facts were omitted which should hâve been found. 
Similar practice prevails in the Sixth Circuit, where Judge Severens 
regards the English chancery practice as still obtaining, and holds 
that a party desiring to contest the findings of fact made by a master 
must, as a basis for exceptions, file objections with the master and 
hâve the same passed upon by him. , He is also repcrted to hâve refused 
to consider^ exceptions to a master's report which were not founded on 
written objections made to the draft of the report while it was still in 
the master^s hands. Henderson's Chancery Practice, § 372. In Co- 
lumbus S. & H. R. Co. Appeals, 109 Fed. 177, 48 C. C. A. 275, the 
Court of Appeals of the Sixth Circuit held that it was proper to object 
to a master's report before it left his hands. 

In Henderson's Chancery Practice there is a very clear and ex- 
haustive statement of the practice prevailing throughout the several ju- 
dicial circuits, together with the décisions up to 1903. The author 
shows a diversity of practice, and argues that an amendment to equity 
rule 83 would be well, in order to settle the question whether objec- 
tions before the master should be done away with entirely, thus allow- 
ing exceptions to be taken for the first time after the coming in of 
the report, or the master should be required to foUow the English prac- 
tice. The author himself commends the old chancery practice. The 
only décision that has been brought to my attention, or that I hâve 
been able to find by my own research, in our Ninth Circuit, is Mc- 
Namara v. Home Land & Cattle Co. (C. C.) 105 Fed. 204, where 
Judge Knowles expressed the opinion that the English practice still 
prevailed, and refused to consider objections that were not presented 
to the master. 

Referring to rule 52 of the rules of this court, which is taken lit- 
erally from the rules of the Circuit Court for the Northern District 
of California, it appears that upon a consent référence exceptions to the 
report must be taken before the master, who is required to state.the 
exceptions in his report, and "such exceptions" are for hearing l^efore 
the court. There is, therefore, at least a partial adoption of the English 
practice, in that the dissatisfied party must make objections before 
the report is filed by the master, and in that the court will act upon 
the exceptions brought to the attention of the master. Whether the 
court will permit other exceptions after the report is filed is not alto- 
gether certain, but inferentially it will not. True, the cases cited above 
were where consent was given for référence; but the principle which 
recognizes a référence as a process to develop facts should control, 
and ought to be of the same gênerai application, whether référence 
has been had by consent or not. After reading many of the cases, my . 
judgtoent is that the master or examiner is authorized to submit a 
draft of his report to counsel for the respective parties, for the purpose 
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of inviting suggestions or requests for additional findings, or for modi- 
fications of or greater certainty in those submitted. Under this practice 
it becomes the duty of counsel, to make to the draft submitted by the 
master such objections or exceptions as they find advisable and proper. 
The duty of counsel is to make their objections or exceptions as full 
and fair as they would make them before the court, and as if in the 
first instance they were before the court. If the master wishes brief 
argument, he may ask for it. Thereafter the master should consider 
the objections, suggestions, and exceptions, and act upon them as his 
judgment dictâtes, and then make up his report, which should be ac- 
companied by the objections and exceptions interposed and his action 
thereon. 

When the report is filed with the clerk, equity ruie 83 obtains, and 
the dissatisfied party should proceed "to file exceptions" to the re- 
port. If the master has reformed his findings by allowing the excep- 
tions made before him, there is, of course, no necessity for filing any ex- 
ceptions to the report ; but, if he has f ailed to do so, the dissatisfied party 
should within the time allowed by rule 83 file his exceptions with the 
clerk. It is a convenient practice for the parties to stipulate, or for 
the court to make an order, that the objections filed before the master 
shall be the exceptions filed with the clerk. This saves needless du- 
plication of work. It being, therefore, within the power of the mas- 
ter to fix a time for making objections to his draft, and the duty of 
counsel to make their objections, if any they hâve, it logically follows 
that, unless a dissatisfied party does make his objections before the 
master, the court may, within its discrétion, refuse to consider any ob- 
jections as exceptions which hâve not been presented to the master. 
This practice finds approval in McMicken v. Perin, 18 How. 507, 15 
L. Ed. 504, and in Sheffield, etc., Railway Co. v. Gordon, 151 U. S. 
285, 14 Sup. Ct. 343, 38 L,. Ed. 164, décisions rendered by the Suprême 
Court after equity rule 83 was adopted, and in the opinions by Justice 
Bradley, sitting as a circuit judge, in Cowdrey v. Railroad Co. et al., 
Fed. Cas. No. 3,293, decided in 1870, and Gaines v. New Orléans, 
Fed. Cas. No. 5,177, decided in 1871. 

It may be that, in a case where the record is very large and the is- 
sues numerous, in filing exceptions to a report, counsel will désire to 
amplify those filed to the draft submitted by the master, or to supplé- 
ment them by exceptions not presented before the master. While this 
is a practice not to be encouraged, yet, within reasonable limitations, 
the court may permit it. By that I mean that, where counsel hâve 
fairly and fully given the master the benefit of their positions by so in- 
viting his attention to any errors or omissions on his part as to hâve 
given him opportunity to correct or change his report, yet additional 
objections hâve occurred to counsel, whidi were not laid before the 
master, and which they could not hâve fairly presented to the master 
in their objections before him, the court, in its discrétion, may not re- 
fuse to consider such amplified or additional exceptions. As indicated, 
though, better practice under the authorities is against such consid- 
ération, except under spécial circumstances. 

I trust that counsel may be aided by thèse views, which lead to the 
déniai of the motion of the complainant 
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InreHBDLBY. 

(District Court, W. D. New Yorlt Scptember 21, 1907.) 

No. 2,165. 

1. BANK^xrPTÇT— RiaHT TO DisoHAHGE— Fbatjdui,bnt Tbansfee or Pbopkett. 

Where a bankrupt, who, although Insolvent, waa transactlng business 
for bis wlfe under a wrltten power of attomey, several years before bis 
bankruptcy asslgaed certain certlflcates of stock standing la bis name to 
her, and placed the same In a box In bis possession In whlch be kept ber 
papers, the facts tbat such certlflcates were not actually dellvered to her 
and tbat sbe dld not know of the assignaient are not suflSclent to show tbat 
the transfer was fraudulent as agalnst bis creditors and to defeat bis rlgbt 
to a disebarge. 

2. Same— CoNOEALMKNT of Assets. 

Evidence considered, and held insufflclent to sustaln objections to a 
bankrupt's discharge on the ground of concealment of assets from his trus- 
tée. 

In Bankruptq^. On motion to confirm report of spécial master rec- 
ommending the bankrupt's discharge. 

Cummings & Cunimings, for bankrupt. 

Edward L,. Jellinek, for trustée and objecting créditer. 

HAZEL, District Judge. On a prior référence to the spécial mas- 
ter the spécifications of the objecting créditer, who is also the trustée 
herein, aîleged that the bankrupt omitted to keep books of account from 
which his true financial condition could be ascertained, and that with 
fraudulent intent and in contemplation of bankruptcy lie destroyed his 
books from which his financial status could hâve been ascertained. The 
spécial master, after considération of the évidence, recommended a 
discharge by this court, and at the hearing for confirmation of the re- 
port the objecting creditor was given leave to file amended spécifica- 
tions, setting forth that the bankrupt concealed certain property from 
his trustée and that he had made a false oath in omitting to schedule 
such assets. A report in favor of a discharge has again been filed, and 
the same is now before me for confirmation. 

The trustée, again opposing the discharge, practically abandons the 
gfrounds mentioned in the earlier spécification and lays stress upon the 
testimony applicable to the amended spécifications. The claim of the 
trustée arose from a deficienc^ judgment recovered November 1, 1902, 
which was assigned to him. The bankrupt was adjudicated on his vol- 
untary pétition on June 21, 1905. I do not intend to discuss the évi- 
dence in détail. It will suffice to refer to it in a gênerai way only. It 
tends to show that in ail of the principal transactions herein involved, 
and since November 29, 1898, the bankrupt under a written power of 
attomey acted as the agent of his wife. Such power of attorney was 
not recorded; its authenticity resting solely upon the testimony given 
by the bankrupt and his wife. Prier to the enactment of the présent 
bankrupt act, the bankrupt borrowed from his wife about $7,000 or 
$8,000, and subsequently an interest amounting to about $13,000 in a 
certain mortgage covering real estate located at Cleveland, Ohio, was 
assigned to her. The testimony is silent as to whether such assign- 
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ment was to secure the amount borrowed, or whether it was in fact an 
investment for the benefit of the lender, made by the bankrupt, who 
was engaged in business as a real estate broker. The oral testimony 
as to the accounts, loans, and ownership of stock is not free from the 
criticism of indefiniteness. The bankrupt did not at any time prior to 
his bankruptcy claim in any of the transactions in controversy to be 
acting as agent for his wife, and at the time of filing the pétition in 
bankruptcy he held in his own name certain certificates of shares of 
stock in several land companies, and at the same time acted as an officer 
or director in some of such companies. Such shares of stock are 
claimed by him to hâve been assigned to his wife in the years 1897 and 
1901, respectively, without actual delivery thereof being made or the 
assignment recorded on the books of the company. The shares of 
stock in the Military Road & Kenmore Land Company and the Enter- 
prise Land Company, which were assigned to his wife in writing in- 
dorsed on the certificates thereof, were kept in a box in the office where 
other papers belonging to his wife were kept, though she did not hâve 
actual knowledge of such assignments to her. 

It is claimed by the trustée that the transfer was colorable and in 
fraud of creditors ; but I do not think such an inference is warranted 
from the mère assignment and failure to deliver, as the presumptions of 
law are in favor of the innocence of an alleged wrongdoer. To efïectu- 
ate a légal transfer of the shares of stock mentioned it was not neces- 
sary to make manual delivery to the assignée. While ordinarily, to 
complète an assignment of personal property, there should be a deliv- 
ery and acceptance thereof by the assignée, yet as the assignment in 
question was placed with papers and documents belonging to the wife, 
Âough remaining in the possession of her husband, a delivery and ac- 
ceptance thereof will be presumed. Indeed, the rule is that, where the 
assigner is the agent of the assignée, he may in behalf of the assignée 
accept the assignment from himself. 4 Cyc. 29, note. 

The spécifie questions for décision arise from the asserted fraudu- 
lent concealment by the bankrupt of the property consisting of the 
shares of stock already mentioned and certain other shares or capital 
stock in the Delevan Terrace Land Company and Rochester Land Com- 
pany, a certain claimed equity in the so-called Colby mortgage, and 
certain bonds of the Western New York Land Company. That there 
was such concealment would be beyond serions question, if the power 
of attorney from the wife to the husband, together with the above- 
mentioned assignments, were colorable and for the purpose of keeping 
such property from the creditors of the bankrupt. Under the well-set- 
tled rule the objecting creditor, to succeed in his contention, must es- 
tablish by clear and convincing proof that the bankrupt, since he was 
adjudicated, bas with fraudulent intent concealed from his trustée prop- 
erty belonging to his estate. It is important to consider whether the 
power of attorney which authorized the bankrupt in behalf of his wife 
to siçn and exécute any and ail instruments, transfer her property, and 
in fact conduct ail business in her name, is entitled to any weight as 
corroboratory of the claim of the bankrupt. Was it made in good 
faith, or was it brought into the record to deceive the court, and to 
conceal the true ownership of the property in controversy ? The mas- 
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ter, who has given the testimony careful considération, reàched the con- 
clusion that the document on its face appeared'to hâve been executed 
at about the time it bears date. The worn appearance would seem to 
indicate that it was prepared and signed some years ago, and probably 
it has some weight entitling it to considération with the testimony of 
the bankrupt and his wife on this point. 

True, there are suspicious circumstances, and the indefiniteness of 
the testimony justified the hésitation evinced by the master to report in 
favor of the bankrupt's discharge; but, after careful considération, I 
also conclude that the trustée has not affirmatively shown his asserted 
daims by convincing proof. The bankrupt, while insolvent, at différ- 
ent times obtained money from his wife, amounting in the aggregate, 
as already stated, to $7,000 or $8,000, which are claimed to hâve been 
used in real estate transactions for her benefit. There is nothing un- 
usual in a man transacting business in the name of his wife, though 
concededly it was somewhat out of the ordinary to hâve an insolvent 
husband act as agent for his wife without disclosing that fact. It 
should be remembered that the bankrupt act was passed to enable 
those who were unfortunate in business "to émerge from a questionable 
and undignified seclusion and face the vicissitudes of the business world 
openjy and honestly," as Judge Coxe remarked in Re Fitchard (D. C.) 
103 Fed. 742, where the relationship of a husband as agent for his wife 
was discussed. As suggested by the master, the bankrupt, Hedley, 
though apparently insolvent and unable to cope with his more success- 
ful rivais in business, deemed it désirable by fatuous pretense to con- 
ceal his insolvency and his true position as long as possible. Such con- 
duct, however, on his part, was in my opinion not sufScient ground 
for withholding a discharge. 

The spécifications are overruled, the report of the master is con- 
firmed, and the discharge is granted. 



BENJAMIN SCHWAEZ & SONS v. KENNEDY. 

(Circuit Cîourt, D. Oregoru October 7, 1907.) 

No. 3,095. 

1, EQUITT— DEFAULT— GEOtTNDS FOE SeTTING ABIDE. 

A court of equlty may properly set aside a default before decree ha» 
been entered to permit a défendant to answer, wbere It Is shown that It 
resulted from an overslght of eounsel In falling to file a pleadlng. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 19, Equlty, S 977.] 

2. JuDGMENT— Equitable Relief— Set-Off. 

Plalntlffs recovered a judgment In trover agalnst défendant for the 
value of certain hops which defendant's Intestate had bought from the 
raisers and paid for ; It belng shown that plalntlffs had previously bought 
them and became vested with tltle thereto. Plalntlffs, however, had not 
pald for them, and after the Judgment défendant obtained an asslgnment 
from the sellers of thelr clalm agalnst plalntlffs for the prlce. Held, that 
such facts, set np In an answer, constltuted matter of défense to a blll In 
equlty by plalntlffs to enjoln défendant from attemptlng to set off such 
clalm agalnst the Judgment In the probate court. 

[Ed. Note.— For cases lu point, see Cent Dlg. vol. 80, Judgment; jf 
1669-1688.1 
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In Equity. On motion to set aside default and for leave to file an- 
swer. 

See 143 Fed. 1027. 

Carson & Cannon, for complainants. 
Martin L. Pipes, for défendant. 

WOLVERTON, District Judge. On June 19, 1906, the complain- 
ants recovered a judgment in this court for the sum of $3,602.30 
against the défendant, in an action in trover, for the conversion of 86 
baies of hops, irtstituted against John Kennedy in his lifetime. The 
complainants claimed the hops by reason of an alleged purchase from 
two Chinamen, Lee Gon and Ah Chop ; the purchase price, however, 
not having been paid. Kennedy claimed to hâve purchased the hops 
from the same Chinamen, but at a later date, for a considération, 
which he paid. He acquired possession, and later disposed of the hops 
to other persons. It having been determined that the Chinamen were 
without title to the hops when they pretended to sell to Kennedy, and 
Kennedy having paid the Chinamen therefor, he had a valid demand 
against them for the return of such purchase money. This demand 
became an asset of Kennedy's estate, and, complainants not having paid 
the Chinamen for the hops, although they had judgment against the 
défendant for their value, the Chinamen, in considération of the de- 
mand due from them to the estate, assigitied their claim against the com- 
plainants to the administratrix, This negotiation and arrangement was 
had subséquent to the acquirement of complainants' judgment, but 
prior to the institution of the présent suit; and the défendant, as ad- 
ministratrix, now claims to be the owner of such claim and demand 
against the complainants. The complainants bring the présent suit to 
enjoin the défendant from in any manner setting off, or endeavoring to 
set oflf, said claim or demand against the complainants in the county 
court for Marion county, state of Oregon, having jurisdiction for the 
conduct and settlement of the estate of John Kennedy, deceased, or in 
any court of the state, or from settling the estate of John Kennedy, 
deceased, until said judgment is fuUy paid. 

The défendant entered no appearance of record in the cause within 
the time required by rule 18 of the equity practice, and an order pro 
confesso was taken against her. Prior to the time, however, when 
complainants were entitled to a decree for the relief prayed for, the 
défendant came into court, and now asks to be relieved of her default, 
and for leave to file an answer, which she tenders. The answer takes 
issue with the bill in some matters, and sets up the transactions herein- 
before set out, averring also that John Kennedy purchased the hops in 
question in good faith, but was misled as to the title by the misrep- 
resentations of the Chinamen ; and shows, further, that the Chinamen 
are insolvent, and that the complainants are nonresidents of the state 
and hâve no property therein upon which attachment or exécution may 
be levied. 

Two questions are presented for considération; First, whether the 
defendant's oversight or négligence in not appearing before defaul: 
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is of such a character as the court will not relieve against; and, sec- 
ond, whether the answer states a défense to the bill. 

As to the first, it appears that one of counsel for défendant had sup- 
posed that he had filed a demurrer to the bill, but, when he came to 
call it up, he was apprised of the fact that he had not done so. I am 
impressed that counsel was acting in entire good faith, but found he 
was mistaken, and for this reason the default should be opened. 

As to the second, I am of the opinion that the answer contains per- 
tinent equities, which will in ail probability entitle the défendant to re- 
lief in the state courts. I do not state this as a matter Unalterably con- 
trolling, but for the présent purposes I am impressed that way. "As 
equity," says Mr. Black, in 23 Cyc. 1019, "may order one judgment to 
be set off against another, so it has power to restrain the exécution 
of a judgment when it is made to appear that the judgment défendant 
has a debt against plaintiflf exceeding the judgment in amount, and 
which he cannot otherwise collect." 

The power of a court of equity to set oS a simple contract debt 
against a judgment, and in what cases it wili be exercised, was not 
discussed at the hearing, so that I am not fully advised in the premises. 
But considering the apparent equities attending the answer, I am dis- 
posed to allow it to be filed, and such will be the order of the court, 
leaving the ultimate légal sufficiency to be further tested as counsel 
may bring it on for considération. 

One other objection was made to allowing the answer to be filed, 
which is that it was not sworn to. The défendant, however, has mani- 
fested her willingness to verify the same, and was only hindered there- 
from by her temporary absence at the time. She should verify it, and, 
when so verified, she will hâve leave to file it. 

Another question of grave importance was discussed, but it is un- 
necessary that I should détermine the same now, as the foregoing dis- 
poses of the immédiate controversy. 



In re LANDIS. 

(District Court, B. D. Pennsylvanla. September 26, 1907.> 

No. 2,338. 

Bankbuptot— TiMB roB Peoving Dkbts— Claim Liquipated bt IjItioatioh. 
Where a elaimant of property which was In the possession of a bank- 
rupt at the tlme of hls bankruptcy was defeated after Utlgatlon In the 
court of bankruptcy on the ground that the transaction by which the prop- 
erty was dellvered to the bankrupt constltuted a sale which passed the 
title, he may prove hls claim for the purchase prlce against the estate, 
although more than a year has elapsed since the adjudication as one Uqul- 
dated by Utlgatlon within the meaning of Bankr. Act July 1, 1898, c 
541, f 57n, 30 Stat 561 [U. S, C5omp. St. 1901, p. 8444]. 

In Bankruptcy. On certificate from référée concerning claim of 
Charles B. Cleaver. 

Reiser and Schaflfer, for elaimant. 
Joseph R. Dickinson, for trustée. 
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J. B. McPHERSON, District Judge. After Cleaver had been de- 
termined by this court on March 5, 1907, not to be the owner of the 
herses in dispute (see opinion reported in 151 Fed. 896), he surrendered 
them to the trustée, and on April 29th filed a proof of claim as a créd- 
iter for $380, this being the amount agreed upon with the bankrupt as 
the purchase price of the animais. The référée finally rejected the 
claim in June, giving the following reasons therefor: 

"Landls was adjudged bankrupt about September 21, 1905. Clearer flied Ma 
claim for $380 on. April 29, 1907. Tlie référée distrlbuted prlor and final dlvl- 
dends to Cleaver. The trustée and creditors excepted to this action. The 
claimant excuses his lateness In filing his proof by showlng that be was en- 
gagea In bona flde Iltigation of the kind Intended by section 57n of the bank- 
ruptey act, and that he was therefore not compelled, and could not be expect- 
ed, to file his proof of claim wlthin a year of the adjudication. The claimant 
relies on In re Fagan (D. C.) 140 Fed. 758, 15 Ajm. Bankr. Rep. 520 to sup- 
port his excuse and his right to flle his claim on April 29. 

"The court in the Fagan Case admlts that there are no autborities to support 
the views expressed. I hâve found so many cases decided both before and 
since the Fagan Case, holding to the strict letter of section 57n, that I am 
bound to conclude that the Fagan Case has not been followed, and that It Is 
not compétent authority. The cases of In re Noël, 16 Am. Bankr. Rep. 457, 
144 Fed. 439 (District Court of New Hampshire), and In re J. M. Mertens & Co., 
16 Am. Bankr. Rep. 825i (United States Circuit Court of Appeals, Second 
Circuit, a New York case), came after the Fagan Case, and are strong autbori- 
ties. The latter Is especially strong. In that it proves to my mind that the 
claimant hère could hâve flled a proof of claim while his Iltigation was pend- 
Ing. I believe that, if I dismissed the exceptions to the Cleaver claim, I 
would be reyersed on revlew. I will therefore sustaln the exceptions, and 
hold that because Cleaver dld not flle his proof of claim within a year of the 
adjudication It cannot be allowed to share In dividends but must be expunged." 

It will be seen, I think, that thèse facts are in essentials similar to 
the facts that appeared in Re Baird, which was decided a few months 
ago in this district. The reports of the two décisions of that case will 
be found in 18 Am. Bankr. Rep. 228, and in 154 Fed. 215. For the rea- 
sons given in the second décision, and relying again upon the authority 
of Powell V. Lcavitt, 150 Fed. 89, 80 C. C. A. 43, the ruling of the 
leamed référée is now reversed, and the case is rec'ommitted with in- 
structions to allow the claim. 



In re OREGON TRUST & SAVINGS BANK. 

(District Court, D. Oregon. October 15, 1907.) 

No. 1,178. 

BANKEirPTCT— INVOLTTNTAET PKOCEEDINGS— BANKING CORPORATIOW. 

The provision of Bankr. Act July 1, 1898, c. 541, S 4b, 30 Stat. 547 [U. S. 
Comp. St. 1901, p. 342.3], whleh excludes from debtors subject to proceed- 
Ings In Involuntary bankruptcy "banks Incorporated under state or terri- 
torial laws," applies to a corporation organized for the purpose of carry- 
Ing on a banking business under the gênerai Incorporation statutes of a 
Btate which had no spécial laws relating to banking corporations. 

[Ed. Note. — Wbat persons are subject to bankruptcy law, see note to 
Mattoon Nat Bank v. First Nat. Bank, 42 O. C. A. 4.] 

In Bankruptcy. On demurrer to pétition in involuntary bankruptcy. 
1 147 Fed. 177, 77 C. C. A. 473. 
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W. R. McGarry and A. E. Clark, for petitioning credltors. 
Dolph, Mallory, Simon & Gearin, for bank. 

WOLVERTON, District Judge. A demurrer is interposed to the 
pétition in bankruptcy, assigning as a ground thercfor that it appears on 
the face of the pétition that the corporation named in the pétition is 
not subject to be adjudged a bankrupt under the provisions of the 
bankruptcy act approved July 1, 1898 (30 Stat. 544, c. 541 [U. S. 
Comp. St. 1901, p. 3418] ). The pétition allèges that the Oregon Trust 
& Savings Bank is now, and for several years last past was, a corpora- 
:ion organized, created, and existing under and by virtue of the laws of 
.he State of Oregon ; that said Oregon Trust & Savings Bank was and 
Ls a corporation, and during ail the time herein mentioned conducted 
and operated a bank of discount and deposit, and the occupation of 
such corporation during ail of said time was gênerai banking. The 
question was presented at the argument, and arises under the demur- 
rer, whether the corporation is such a one as may be forced into invol- 
untary bankruptcy. 

Section 4, subd. "b," provides, among other things, that : 

"Prlvste bankers, but not national banks or banks Incorpora ted under state 
or territorial laws, may be adjudged involuntary bankrupts." 

Nothing seems to be plainer than that it was the intention of Con- 
gress to exempt ail banks incorporated under state or territorial laws 
from the opération of the act. Under the statutes of the state of Ore- 
gon provisions are made for forming corporations, and by virtue of 
such laws, therefore, corporations mi^t be and are frequently formed 
for carrying on a banking business. The organization of banks, there- 
fore, comas within the purview of the statutes, and it does not seem to 
me that it makes any différence as to the effect of the law that no 
particular laws were made until recently for the régulation of banks 
organized under the laws of the state. The banks are, nevertheless, 
organized foi the purpose of carrying on a banking business, and hence 
such corporations corne within the intendment of that clause of the bank- 
ruptcy act which bas been heretofore alluded to, and therefore are not 
subject to be adjudged involuntary bankrupts. 

The demurrer will be sustained. 
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NEW BNGLAND TELEPHONE & TELEGRAPH CO. y. BUTLER. 

(Circuit Court of Appeals, First Circuit October 18, 1907.) 

No. 685. 

L WirNEBSEs—CoMPETENCY— Knowledge oe Mbans of Knowledge or FACtfs. 
A clerli in the ofiSee of a flistriet foreman of a teieptione company is 
not, from the fact of his position alone, qualifled to testify as to tlie dutles 
of subforemen, wlio are under the orders of his chief, on an Issue as to 
whether the chief duty of such subforemen was superintendence, so as to 
render the company liable to other employés for their négligence under 
the Massachusetts employers' liability aet (Rev. Laws, c. 106, §§ 71-79). 
[Ed. Note.— For cases in point, see Cent Ddg. vol. 50, Witnesses, §§ 80- 
87.] 

I, Masteb and Servant— Liabiutt foe Négligence of Supebinten dent- 
Massachusetts Statute. 

The fact that a foreman having charge of a gang of men works wlth 
his hands, the same as the rest of the men, for the greater part of the 
time, or even ail of the time, does not necessarily exclude him from being 
one "whose • • • principal duty la that of superintendence," withln 
the meaning of the Massachusetts employers' liability act (Rev. Laws, c. 
106, §§ 71-79), for whose négligence, causing an injury to another em- 
ployé, the master Is liable. 

I. Same— Action fob Injuby to Servant— Questions fob Juby. 

FlaintifC was a téléphone lineman engaged, with others, under a sub- 
foreman, in strlnging new wlres. He was upon the cross-arm of one pôle 
holding bacli two wlres, while they were being run over the cross-arm of 
the next pôle. To the end of the wlres was tled a rope, and beyond that 
a pièce of insulated wire. The foreman and others were beyond the next 
pôle pulling the wlres over the cross-arm, when he called to plaintiff to 
"let them come." PlaintifC did so, and the wlres sagged and came in con- 
tact wlth highly charged electrlc light wlres, whlch tan transversely 
acrosB the Une at a lower level, and he recelved a shock which caused his 
Injury. There was évidence that the method pursued was not usuai nor 
proper nnder the circumstances, the plaintiff did not know the position of 
the light wlres, and, because of intervening trees, could not see it dis^ 
tlnctly, nor tell whether the Insulated wire, the rope, or the bare wlres 
were over the light wlres when he was ordered to slack. Held, that 
whether he had such knowledge of the situation that he assumed the rlsk, 
or was justlfled In relying on the care of the foreman and obeylng the 
order, or was négligent in doing so, were questions for the jury. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Master and Serv- 
ant §§ 1068-1132. 

Assumption of rlsk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 48 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Henry W. Dunn (Pitt F. Drew and Powers & Hall, on the brief), 
for plaintiff in error. 
William A. Pew, Jr., for défendant in error. 

Before PUTNAM, Circuit Judge, and ALDRICH and DODGE, 
District Judges. 

DODGE, District Judge. The three counts of the déclaration upon 
which the case went to the jury were ail based on the Massachusetts 
employers' liability act (Rev. Laws, c. 106, §§ 71-79). A fourth count 
156 P.— 21 
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charging liability at common law was stricken out by amendment. 
Each of the counts urider the statute alleged injuries to the défendant 
in error (hereinafter called the plaintiff) by reason of the négligence 
of a superintendent in the employ of the plaintiff in error (hereinafter 
called the défendant). The first count did not specify wherein the 
alleged négligence of the superintendent consisted, the second count al- 
leged négligence in failing to adopt proper, suitable, and safe methods 
for doing thé ■wfork on which the plaintiff was employed, and the third 
alleged négligence in giving an order to the plaintiff to pay out a cer- 
tain wire under drcumstances rendering it dangerous to him so to do. 
The answer denied each and every allégation in thèse counts. 
■ The plaintiff was one of a gang of men, ail employés of the défend- 
ant, who were engaged in stringing new téléphone wires upon certain 
pôles belonging to the défendant, on Rantoul street, in Beverly. Five 
men in ail comppsed the gang, including McKenzie, a subforeman, and 
in charge. Mcltérizie was the alleged superintendent whose négligence 
was claimçd to hâve caused the plaintiiï's in jury. 

The jury found for the plaintiff, and the case is hère on exceptions 
to rulings made and instructions refused or given by the court at the 
tfîâl. 

The first assignment of error is that a question put on behalf of the 
défendant to one of its witnesses was excluded. 

The witness was one Gwinn, employed by the défendant as clerk in 
the office of one of its district foremen. The excluded question was : 
"What are the dûties of the subforemen, onè of whom, I understand, 
McKenzie was?" There was no dispute that McKenzie was a subfore- 
man. It appeared that he wàs one of four subforemen, ail under the 
authority of the district foreman in whose office the witness was em- 
ployed. The question at issue as to his' duties being whether or not 
his principal duty was super intendence, if ail the subforemen per- 
formed, or were expected to perfomi, or had assigned to them, the 
same duties, évidence tending to show what those duties were might 
bave been admissible. But it did not appear that Gwinn knew what 
those duties included, and what they did not include. It was not to be 
presumed, prima fade, that as a derk in the district foreman's office 
he had such knowledge. , It appeared that he assumed the district fore- 
man's duties when the latter was absent, as often happened, and in 
that way came in contact with the four subforemen ; that among the 
duties so assumed was the giving of directions to the subforemen when 
sent to do work of various kinds on the lines within the district — where 
to go, what pieceb of work to do, and what men to take with them. 
It appeared that he kept the district foreman's books, made a record of 
the work done, and paid the men. But in ail this there was nothing 
which would naturally require or enable him to know what the duties 
were which the défendant had assigned to or expected from its sub- 
foremen. As to the duties in fact performed byi them when at work, 
it is not contended that he knew, or had any opportunity to know, from 
actual observation, what thèse were. He testified that he was présent 
very little when work was being done. The extent to which he claimed 
to hâve knowledge regarding the subforemen's duties was stated by 
him as follows: . 
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"Q. And dld you know the course of the business? A. In wliat way?" 
"Q. In référence to what they dld and what tlieir dutles were. A. What 
klnd of worli they would be dolng?" 
"Q. Yes. A. Yes. 

Even if the question were othervvise admissible, we do not think 
the court was required, in view of what appeared, to treat this state- 
ment as qualifying the witness to testify upon the point inquired about 
and allow the question excluded to be answered. 

The next assignment of error is that the court ought to hâve di- 
rected a verdict for the défendant on ail the évidence. 

We consider first the claim that there was no évidence sufïicient to 
warrant a finding that McKenzie's principal duty was that of superin- 
tendence. That superintendence was his sole duty was not contended. 

There was no dispute that McKenzie was in charge, as subforeman, 
of the gang in which the plaintifï was working when injured, and was 
thus intrusted with and exercising superintendence. McKenzie was 
himself a witness for the défendant, and testified that during the entire 
period of his employment as subforeman he worked himself nearly ail 
his time, that he was doing actual manual labor part of his time ; how 
much of the time during the day he could not state. On cross-exam- 
ination he said that when in charge of a gang engaged on a particular 
job he had fuU charge, the choice of methods rested with him, he 
gave orders to carry out his own ideas, watched the men to see that 
his ideas were carried out, told them what material to use, and saw 
that they used it, kept a supervision over them, whatever else he was 
doing, had in mind, whatever else he was doing, to see that they were 
obeying his orders, and was supervising ail the time. Before he so tes- 
tified the plaintiff had introduced évidence which, as the défendant 
concèdes, tended to prove that McKenzie "usually spent the greater 
part of his time directing the men and only a small part of his time in 
working with his hands." The défendant contends that the différent 
jobs done manifestly varied so much in character that while McKenzie 
or any other subforeman might be superintending only on one job, on 
another he might be doing little or nothing but manual labor; and 
therefore that évidence as to what he usually did does not necessarily 
show in what kind of work he was spending most of his time, or what 
his principal duty was on the day of the accident. It contends further 
that the only évidence relating to this particular day or job was that 
McKenzie was working with his hands most of the time. That Mc- 
Kenzie did in fact work with his hands on this job is unquestioned. 
He was puUing on a wire when the plaintiflf was hurt. Two of the 
men in the gang, witnesses for the plaintifï, said, on cross-examina- 
tion, one that McKenzie worked pulling ropes and doing such things 
and helping out most of the time that day ; the other that McKenzie 
might on that day hâve worked with his hands the same as the rest 
of the men the greater part of the time, and he thought he did so. No 
other witness was questioned upon this particular point. But if Mc- 
Kenzie, as might well hâve been found from the évidence, had been 
given authority of superintendence, and was not a inere laborer in 
charge of a gang, the fact alone that he did manual work also, even 
for the greater part of his time, would not necessarily require the con- 
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clusion that his prmcipal business was not that of superintendence. 
Working at ail times with his hands would not necessarily prevent 
the exercise of superintendence in such manner that superintendence 
would be his principal duty. Canney v. Walkeine, 113 Fed. 66, 51 C. 
C. A. 63, 58 L. R. A. 33. The jury had before them the nature of 
the work in hand, as well as the évidence above summarized, and were 
entitled to judge of the extent to which such work involved or required 
superintendence. We think that the leamed judge who presided at the 
trial was right in declining to hold that there was no sufficient évi- 
dence upon which the jury could find McKenzie's principal duty to 
hâve been superintendence. 

We next consider the claim that the évidence did not warrant a find- 
ing that the plaintiff was injured by reason of McKenzie's négligence. 

The manner .in which the injury was received was not much in dis- 
pute. The évidence regarding it may be stated as follows : 

Between the two pôles belonging to the défendant, from one to the 
other of which the new téléphone wires were being strung ( ref erred to 
in the évidence as pôle No. 3 and pôle No. 4) , six electric light wires, 
not belonging to the défendant and carried on a différent set of pôles, 
ran transversely to the direction in which, and somewhat below the 
level at which, the new wires were to be strung. Thèse wires, or some 
of them, were chargea with a dangerous current. They were coated 
with a weatherproof compotind, but were not true insulated wires. The 
coating would not, in the majority of cases, prevent a current flowing 
from them to a bare téléphone wire in contact with them, if the télé- 
phone wire were grounded sbmewhere. When injured, the plaintifï 
was up on pôle 3, at the lower cross-arm, holding back the new télé- 
phone wires, two in number, which were being strung together. One 
end of them had been passed over the cross-arm where he was toward 
pôle 4. Both were uninsulated or "bare" wires. To that end of them 
which had been passed over the cross-arm there had just been attached 
one end of a pièce of rope, and to the other end of the rope insulated 
wire, which had been passed over the electric wires and over the cross- 
arm on pôle 4. McKenzie, beyond pôle 4, was puUing on this insulated 
wire, thereby drawing it, the rope attached to it, and thereby the new 
"bare" wires fastened to the rope, in a direction from pôle 3 across and 
above the electric light wires, toward pôle 4. At some distance from 
pôle 3, in the opposite direction from it, were two othér men belong- 
ing to the gfang, standing on the sidewalk and paying out the new 
wires; each holding a coil from which one wire ran. Between them 
and pôle 3 was still another téléphone pôle, referred to as No. 2, about 
as far from pôle 3 as pôle 4, but in the opposite direction. The new 
wires ran from the coils held by the two men along the ground for 
some distance, then over a cross-arm on pôle 2 ; thence to pôle 3 on 
which the plaintifï was holding them back ; thence, as above described, 
toward pôle 4. The electric hght wires were neaf er to pôle 4 than to 
pôle 3. There was évidence that the pôles were 130 feet apart, and 
the electric light wires 28 feet from pôle 4 at their nearest point. As to 
the exact distance of the electric light wires below the level of the 
cross-arm on pôle 4, to which the new wires were being strung, there 
was some conflict. The plaiiltiiï's évidence made the distance less 
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than the defendant's évidence. But, whatever it was, danger to the 
plaintiflf was involved, under the circumstances, in contact between the 
new "bare" wires and the electric light wires below them. If, when 
the ends of the new wires had been puUed far enough toward pôle 4 
to be over the electric light wires, they and the rope or insulated wire 
whereby they were being drawn across should be permitted to sag 
between pôles 3 and 4 enough to lower them to the level of the electric 
light wires, such contact would occur. There was évidence that this 
was what happened, that such contact did occur, and that the plaintiff 
was injured because of it. McKenzie, according to the évidence, while 
pulling, as above described, upon the insulated wire, called out from be- 
yond pôle 4, where he was: "Let them come." The plaintifï eased 
up on the wires he was holding, still retaining bis hold, one or both 
the new wires touched the electric light wires, fire was seen at the 
point of contact, the new wires became charged with electricity, which 
also manifested itself in the coils held by the two men on the side- 
walk, one coil becoming red hot, and the plaintiff fell from his posi- 
tion against other téléphone wires already fixed to pôle 3. According 
to his testimony, he remembered nothing after he eased up on the 
wires in obédience to McKenzie's order, until he was being taken down 
from the pôle in his injured condition. 

There was évidence from an expert called by the plaintifï that the 
above method of stringing the wires was not usual and not proper 
in view of the circumstances. To use covered or insulated wire, in- 
stead of bare wire, would hâve been wisest in his opinion. This would 
hâve prevented danger, and it would be proper to run one wire at a 
time ; the foreman standing in the middle of the street and instructing 
the men on the pôles so that they could pull the wire along, keeping 
it taut ail the time. This witness, it is true, said on cross-examination 
that, with the method used, if the man holding the wires back did the 
work as he would expect the ordinary intelligent lineman to do it, 
he thought the probabilities were that he would get the new wire 
across; but this, it is obvious, was not necessarily an admission that 
the method adopted was usual, safe, or proper. Covered wire was 
at hand at the time, and it appeared, without objection, that the wire 
fînally strung between pôles 3 and 4 over the electric light wires — the 
work being completed by McKenzie and the remaining men after the 
plaintiff's injury — was covered and not bare wire, though McKenzie's 
évidence tended to ascribe this use of covered wire to purposes other 
than that of securing the safety of the men engaged. 

There was also évidence that McKenzie himself ordered the plaintiff 
up pôle 3 with the new wires and the rope tied to them, himself tied 
the other end of the rope, after the plaintiff had passed the wires over 
the cross-arm on pôle 3, to the insulated wire, and himself took part in 
passing the insulated wire over the electric light wires and the cross- 
arm on pôle 4, before he went beyond pôle 4, and pulled upon the 
insulated wire, as above stated. 

It appeared, further, that there were, besides the electric light wires, 
two trolley wires, which also crossed the Une of the téléphone wires 
between pôles 3 and 4. Thèse ran at a level considerably below that 
of the electric light wires. They were bare wires and known to be 
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dangerous. McKenzie told the plaintiff when he sent him up pôle 3 
to hold th,e IjClephone wires back oiï the trolley wires ; but, according 
to the plaintifïy no vvarning as to the electric light wires was ever given 
him, he did not know they were there, and he was never told, and did 
not know, that the new wires were to be carried over electric light 
wires at ail. The defendant's évidence was, on the contrary, that Mc- 
Kenzie told the plaintiff, when he ordered him up pôle 3, with the new 
wires, to hold them off the electric light wires. 

There was évidence that, after the plaintiff reached the position on 
pôle 3 in which he was when injured, the branches of a tree so ob- 
structed his view as to prevent his seeing the electric light wires from 
there clearly enough to tell on which side of pôle 4 they went, or 
whether the new wires were going above or below them; and that the 
building against which they had to be seen from where he was had 
also the effect of preventing him from seeing them with sufficient dis- 
tinctness for that purpose. Upon this point there was contradictory 
évidence from the défendant. The trolley wires he could see, and he 
was looking out for them. 

Whether McKenzie was négligent or not as regarded the plaintiff 
was clearly a question for the jury on the évidence, unless it be truc, 
as the défendant contends, that: ■ ; 

"Whatever conclusion Is reached as to the propriety of the method em- 
ployed, and on whatever grpunds the allégations of négligence In the déclara- 
tion are rested, the rlsk was obvions to the plaintiff, was one Incidental to the 
business In which he was engaged, and was th'erefore one which he assumed." 

The défendant further relied in support of this contention upon évi- 
dence in substance as below. 

The plaintiff had had previous expérience in working on wires. 
This had been gained during the 14 months prior to his injury, the 
time during which he had worked for the défendant. There was some 
question as to the nature afid extent of his expérience in such work 
within that time. He admitted that he knew, generally speaking, the 
danger involved in letting bare téléphone wires touch uninsulated elec- 
tric light wires ; knew also that without going up and examining them 
he could not tell whether electric light wires were insulated or not; 
knew that electric light wires were common in city streets ; and knew 
that there were such wires not only in Beverly, but on some part at 
least of EUiot street, the street in which the wires ran which caused 
his injury. He was injured soon after dinner on September 30, 1905. 
In broad daylight he had, of course, the same opportunity of seeing 
the electric light wires in question, before he went up pôle 3, which 
was open to any one else in the vicinity. Printed "Instructions for the 
Avoidance of Accidents," warning its employés to inspect for them- 
selves at ail times, directing them not to place reliance upon inspec- 
tions by foremen or fellow workmen, and cautioning them against the 
danger from ail high-tension wires, were displayed, according to the 
defendant's évidence, in its stock room at Salem. Thèse the plaintiff 
denied having seen, but he admitted having visited the room referred 
to "quite a few times." During his expérience with such work he had 
OTice been warned by another subforeman regarding danger from an 
electric light wire, and hp had once he^rd the same subforeman give 
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a similar caution to another man. With thèse two exceptions he had 
neyer heard the subforeman give such warnings. Tliere was no other 
évidence that such warnings were usual or customary. 

The gênerai risk of injiiry from electric light wires was doubtless 
a risk incidental to the plaintiff's employrnent, and a risk which he 
had assumed. We do not think, however, that the risk to the plaintifï 
from thèse wires was, under the particular circiinistances shown, a 
risk which must necessarily hâve been obvious to him at the time of 
his in jury. 

If it could be said that he must necessarily hâve known that it would 
dépend on him alone whether the bare wires he held should touch 
electric light wires or not, the risk ihvolved in letting them do so would 
hâve been obvious, and he would hâve taken the chance at his péril 
of finding the electric light wires dangerously charged. But that.he 
must hâve had such knowlëdge at the time he was ordered to let the 
new wires come was not the only reasonable conclusion which might 
hâve been drawn from the évidence, notwithstanding what appeared 
as to his expérience, or as to his opportunities to know that there were 
electric light wires somewhere between him and pôle 4. It might still 
bave been found not obvious to him, from his position on the pôle, 
that the new wires were to go over the electric light wires, or were to 
go so near them, if over them, as to involve danger of contact with 
them. He was not being permitted to do the work in his own way, 
and had nothing to do with the détermination of thèse questions. They 
were being settled by McKenzie alone. Still less was it necessarily ob- 
vions to the plaintifï how far toward the dangerous wires the new wires 
had been drawn at the moment of McKènzié's order. So long as 
slackening them would résuit only in touChing the dangerous wires 
with the insulated wire on which McKenzie was pulling, or with the 
rope which came next, letting them come involved no danger. It was 
not necessarily obvious to the plaintifï that the time had come when, 
if he slackened them, the bare wires would or might touch the electric 
light wires. Nor was the court bound to rule that the probability of 
danger was obviously such as to make it the plaintifif's duty to investi- 
gate, at his péril, before obeying McKenzie's order to let the wires 
come. If the danger was not obvious to him, he was entitled to rely 
on McKenzie's personal supervision as an assurance that the way in 
which the work was being done was reasonably safe, and could not be 
said to hâve assumed any risk which due care in superintendence might 
hâve avoided. Rockpûrt Granité Co. v. Bjomholm, 115 Fed. 947, 53 
C. C. A. 429 ; Mahoney v. Bay State Pink Granité Co., 184 Mass. 387, 
68 N. E. 203; Meagher v. Crawford Laundry Machinery Co., 187 
Mass. 586, 73 N. E. 853. 

The jury might hâve found that the plaintiff while on pôle 3 did 
not hâve a fair opportunity to discover for himself what the consé- 
quences of compliance with McKenzie's order might be, or to what 
extent it could be safely complied with. They might hâve found that 
McKenzie, in charge of the whole opération and on the ground below, 
was or could hâve been in a position to know and judge accurately re- 
gârding thèse matters. If the danger might hâve been fully obvious 
to McKenzie, but not obvious to the plaintifï, we think it was rightly 
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lef t to the jury, under the circumstances shown, in view of the avail- 
able means of avoiding danger which McKenzie might hâve used and 
the opinion of the plaintifï's expert, to say whether a reasonably pru- 
dent superintendent would hâve followed the method adopted by Mc- 
Kenzie, instead of a method saf er in some or ail the respects suggested. 
Or, if the method adopted was found to be in other respects proper, 
it was still for the jury to say whether reasonable prudence in super- 
intendence did not require a caution to the plaintiff at the critical time 
not to let the wires come too far, instead of ordering him to "let them 
come," without any caution whatever. Due care in superintendence 
might hâve required such a caution, under the particular circumstances, 
even if it was not the practice, generally speaking, to warn men at 
work in running wires regarding the présence of other wires which 
might be dangerpus. 

It is also évident from what has been stated that contributory négli- 
gence on the plaintiff's part in permitting the new wires to touch the 
electric light wires did not necessarily appear. 

The only remaining error assigned is the refusai of an instruction 
requested on the question of the plaintifï's due care in another respect. 
The instruction asked was that he was not exercising due care if, at 
the time of the accident, any part of his person was in contact with 
any téléphone wires other than the Jiew wires which were being strung. 
We think it would hâve been obviously improper to bind the jury thus 
rigidly to a conclusion from one fact which might hâve been found, 
without regard to any other circumstances developed in the case and 
tnvolving questions for the jury. 

Whether or not the plaintiff ^haij proved that he was in the exercise 
of due care was rightly left to the jury on ail the évidence under 
proper instructions. 

The judgment of the Circuit Court is affirmed, with interest, and 
the défendant in error recovers his costs of appeal. 
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(Circuit Court of Appeals, First Circuit October 1, 1907.) 

Noi 6&5. 

1. OOITBTS-JUBISDICTION OT FEDEBAL COtTETS— Coepobations. 

It Is settled law that for purposes of the jurisdlction of a fédéral court 
a corporation is a citizen only of the state in which it is incorporated ; 
and, where it is doing business and has an establisbed ofiQce In another 
State, such fact does not afCect its citlzenship, but it may be there sued 
in such court by a citizen of the state reslding in the district. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 860. 

Jurisdlction over corporations, see note to St. Louis, I. M. & S. Ky. Co. 
T. Newcom, 6 0. O. A. 174.] 

2 EQUITT— JUBISDIOnON— RiEMEDT AT IiAW. 

A blll agalnst a corporation, which aslîs for the cancellatlon of re- 
leases alleged to hâve been frauduiently obtained by défendant, and fur- 
ther asks that défendant be wound up on the ground of insolvency, and 
also on the ground that its business is illégal, states a case cognizable In 
equity, 80 that the bill cannot be dismissed on the ground that complain- 
ant has an adéquate remedy at law, because, when a blll states one cause 
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of action cognlzable lu equlty, it Is not subject to a motion to dlsmlss, 
even though It states other grounds of suit not so cognlzable. 

[Ed. Note. — For cases In point, see Cent I>lg. vol. 19, Equlty, § 759.]: 

8. AppeaI/— Revikw— FiNDiNQs or Masteb. 

Where an order referring the whole cause to a master wouîd hâve beeD 
Irregular when made, under the equlty rules, unless by consent of the par- 
ties, such consent must be presumed by the appellate court, In the ab- 
sence of anythlng on the subject In the record. 
4. Same— Waiveb of Right dp Appeal— Acquiescence in Obdee. 

Where, after the entry of an ex parte order appolnting a temporary re- 
ceiver, the défendant by agreement made by counsel consented to the ré- 
tention of the recelvershlp, he cannot revlew such order on an appeal tak- 
en from a subséquent decree In the cause. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 3, Appeal and Error, 
S 36H.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
See 162 Fed. 479. 

Gilbert F. Ordway (Franklin Bien, on the brief), for appellant. 
William P. Maloney, for appellee Weiss. 

William D. Turner (George Hoague, on the brief), for appellees 
Coït and Campbell and others. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH. Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a bill in equity, brought on May 
8, 1905, by Anna L. H. Weiss, administratrix, against the Haight & 
Freese Company, a corporation, in behalf of herself and other creditors 
who might intervene; but neither the complainant nor any one else 
who did intervene had recovered judgment. The complainant describes 
herself as a citizen of Massachusetts, and the respondent as a corpora- 
tion created by "the laws of New York, with a usual place of business 
in Massachusetts, and as having appointed the commissioner of corpo- 
rations of Massachusetts its attorney for reçeiving service of process 
Of course, the allégation that it has a usual place of business in Mas- 
sachusetts, coupled with the allégation that it had appointed the com- 
missioner its agent for reçeiving service of process, must be accepted 
as équivalent to a statement that the corporation was transacting busi- 
ness in Massachusetts at the time the bill was brought. 

A number of the errors assigned insist merely that the Circuit Court 
had no jurisdiction because the allégations of the bill make the corpora- 
tion a citizen of Massachusetts, so that consequently, on its face, both 
complainant and respondent are citizens of that state. After the Su- 
prême Court has rendered décision on décision that a corporation can- 
not migrate, and that the fact that it is doing business in a state other 
than that of its organization does not create it a citizen thereof, it 
seems quite inconceivable that a proposition of this character should be 
urged on us. The respondent cites a décision of the Circuit Court 
for this circuit (Consolidated Store Service Co. v. Larnson Co., 41 Fed. 
833) ; but that décision was entirely in harmony with the law as we 
hâve stated it. It is true that in that suit, which was between two cor- 
porations, neither corporation was organized in the state constituting 
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the distwc* where the suit was brought;^ but that was not the point 
vyhich was pressed on -the court. The court, at page 834, referred dis- 
tincily tô'ttie rule we hàie'stated, thàt à corporation cannot migrate, 
and expressed the fact that this was 'even then well settled. The opin- 
ion coniinùed as foUows : 

"I thinlL, however, the tnie ground upon whlch the court should take Juris- 
dictlon Is thls: That the corporation consents to be sued as a condition for 
dolng business wlthin such state, and that It should be held to its agreement." 

At that time this proposition was somewhat doubtful, but it has since 
been thordiighly established by the Suprême Court to be the law ; and 
it is on that ground, in connection with the fact that complainant is a 
citizen 6f Massachusetts, that the corporation was lawfully served in 
the district of Massachusetts, and the Circuit Court for that district 
could take jurisdiction. 

The complainant déclares that she is the administratrix of the estate 
of one Charles Weiss ; that the respondent is a corporation doing what 
is known as a "bucket-shop" business at Boston, New York, and else- 
where ; that her intestate gave the respondent orders for the purchase 
and sale of stocks, paying in various sums of money amounting in ail 
to $5,380; that he supposed the respondent was actually buying and 
selling stocks on his account; that, instead of buying and selling, the 
respondent was simply making book entries, without any aotual trans- 
actions, thus doing the "bucket-shop" business ; that, after the decease 
of Weiss, the complainant, as administratrix, had a settlement with the 
respcmdent in which it made due her only $160; that both the com- 
plainant and her intestate were ignorant of the fact that the respond- 
ent's transactions with the intestate involved in the account were ficti- 
tious, in that no actual purchases and sales were made ; that the ac- 
count was whoUy fictitious, unknown both to Weiss and the complain- 
ant, as his administratrix ; that, in conséquence thereof, the respondent 
really owed the complainant, as such administratrix, at the time of the 
settlement, $5,380, less $160 paid her by it; that full releases had been 
given both by Weiss and by the complainant, as his administratrix, in 
ignorance oif the facts ; and that the releases were theref ore invalid. 
The bill çontained prayers that an account might be taken of the 
amounts due complainant, and for such other relief as the case might 
require, which, of course, involved the canceling of thé releases. 

The bill also complained that the respondent was engaged in an illé- 
gal enterprisei,„rneaning what it describèd as a "bucket-shop" business, 
and that therefore the corporation should be restrained, and be wound 
up, and its assets distributed. It further, ,alleged that the corporation 
had a large number of creditors and not sufficient assets to pay their 
claims, and that it was carrying on its opérations from day to day by 
means of the money received from its customers, dealijig with them in 
the illégal and fraudulent manner which we hâve describèd, and it waa 
80 framed as to make the alleged insolvency another ground for the 
distribution of its assets, The allégations of the bill, and the portions 
thereof asking relief, were not exactly in the order or the phraseology 
^hich we haye stated, but the substance was in accordancç therewith. 

Sundry creditors were permitted to intervene; but we do not per- 
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ceive, so far as that is concerned, that we will hâve any occasion to 
do more than to state the f act. 

On the filing of the bill, and without notice to the respondent, but 
on a motion therefor which was supported by a bond given by the com- 
plainant with a surety in the pénal sum of $10,000, conditioned to le- 
spond to damages as usual, a receiver was appointed, the order for 
which, of course, was merely interlocutory, so that the receiver as thus 
appointed should probably be described as an interlocutory receiver. 
On June 5, 1905, the respondent filed an answer, the substance of which 
is sufficiently stated by it as foUows : 

"The answer of the défendant alleged that Charles Weiss, the complain- 
ant's Intestate, fully understood the nature of his transactions with the de- 
fendant, and that the défendant transacted business with said Weiss accord- 
ing to his instructions ; that the complainant, as administratrix, was pald the 
sum due the sald Charles Weiss according to his account with the défendant, 
and thereupon, after a full opportunity to examine the same, f réel y and volun- 
tarily executed and delivered to the défendant a release under seal, wherein 
she released and dlscharged the défendant from ail rlght of action, clalm, or 
demand for any payment at any time heretofore made or value of anything 
at any tlme heretofore delivered on any contract or transaction whatever, 
and covenanted never to sue therefor. The answer further alleged that the 
business of the défendant was legitimate and proper, and that it kept proper 
books of account, and was able to meet ail its just claima in the ordinary 
course of business." 

It filed no plea nor demurrer. Subsequently it amended its answer ; 
but we need not refer to the détails of this. On January 17, 1906, the 
complainant filed a gênerai replication, and thus the case was put fairly 
and formally at issue on serious and important questions of fact and 
law. No proceedings, however, were taken in accordance with the 
rules in equity 67 et seq., which direct how proofs shall be made up 
after formai issues in the manner we hâve described ; but the case was 
ref erred to a master, who passed on ail the substantial issues, and made 
a report to which the respondent excepted at great length. The excep- 
tions were overruled, and, on June 10, 1906, a decree was entered sus- 
taining the claims of the original complainant and of some of the cred- 
itors who intervened, and settling the amount of each. We do not find 
the decree specifically adjudged that the releases in question were in- 
valid and ordered them annuUed. It, however, adjudged that the allé- 
gations of the bill of complaint had been fully sustained by the proofs, 
and, as we hâve said, it established the claims of the complainant and 
of the intervening creditors. This necessarily includes an adjudication 
setting aside the releases, notwithstanding the lack of spécifie phrase- 
ology to that effect. The decree also contained the following : 

"Ordered, adjudged, and decreed as follows: 

"That the receiver heretofore appointed in said cause, James D. Coït, be, 
and he hereby is, made permanent receiver, with full power to reeelve, sue 
for, and recover ail moneys, debts, or property to which said company mày be 
entitled, and to enforce, by suit or otherwise, or t» compromise, in his discré- 
tion, any and ail liabllitles of any person or corporation to said company ; to 
sell and dispose of, either at public auction or at private sale, at such priées 
and upon such terms as he may deem expédient, ail property, choses in action, 
rlghts of action, and assets beionglug to said company; and with ail such other 
powers as are Incidental to a full and complète administration bf his duties as 
such permanent receiver, to the end that ail the property and effècts of said 
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corporation may be collected and converted Into cash, In order to be dlstrlbut- 
ed as berelhafter provided." 

This, in accordance with the settled practice of the Suprême Court, 
-was an appealable decree; and thereupon the complainant seasonably 
appealed to us, and assigned formally 17 alleged errors. The seven- 
teenth referred to the exceptions to the master's report of which we 
Iiave already spoken, as to which the respondent's brief relies on 31, 
making in fact 48 distinct alleged errors on which we hâve been asked 
to pass. 

In the progress of the proceedings, the receiver settled an account, to 
which some objections were taken by the respondent. The respondent 
did not, however, take out any citation to the receiver, brought to our 
attention or which we hâve discovered, so that the account is not before 
us. Notwithstanding the receiver was not made a party to the appeal, 
he has filed a brief, which we hâve no occasion to consider, not only be- 
cause no issue involving him is before us, inasmuch as he is not named 
in the citation, but also because 'it is the receiver's duty to hold the 
scales evenly, and not to intermeddle beyond the orders of the court ap- 
pointing him b questions between the original parties to the litigation 
which do not personally affect him. As, however, the allowance of the 
receiver's accounts and certain spécial allowances to the receiver were 
assigned by the respondent as errors, and as both parties hâve sub- 
mitted certain views in référence thereto, we may as well observe that 
the record is in no form to enable us to pass on the questions involved 
with regard to either branch of this topic. The account covers nearly 
10 printed pages, and is made up of numerous détails, the most of them 
of petty amounts. The order of the Circuit Court allowing it was gên- 
erai and in lump. The accounts were never sent to a master so far as 
the record shows ; and, even if there were any proofs or suggestions 
which would enable us in any particular to fathom any of the questions 
involved, we should décline to do ît. As explained by the Suprême 
Court in Chicago, etc., Railway v. Tompkins, 176 U. S. 167, 179, 20 
Sup. Ct. 336, 44 L. Ed. 417, we should not undertake the work which 
should be donc by a master. Therefore in no event is there sufficient 
in tiie record to enable us to take up this topiç. 

A proposition made by the respondent that the court was without au- 
thority to allow the receiver's accounts until the final détermination of 
the cause was, of course, without support, either in law or practical 
■sensé, with référence to one like that in question hère, which related 
tmainly, if not entirely, to minor necessary expenses pendente lite. 

Several errors assigned relate to the refusai to grant a motion to 
•dismiss the bill. We are told that some time during the progress of 
the litigation the respondent moved to dismiss the bill on the ground, 
as stated by it in its assignment of errors, that the complainant had an 
adéquate remedy at law. The briefs of both parties hâve paid scant 
regard to our rules, and, as to this motion, neither has referred us to the 
page where it can be found, so we take the facts from the parties. It 
is saîd that this motion was not made until after replication, the réf- 
érence to the master, and the filing of his report, and it is claimed by 
the complainant that this delay operated as a waiver. The bill contains 
several alleged grounds of proceeding, ail of which are équitable in 
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their nature, and for none of which can a remedy be given at law. The 
first is for relief by canceling of releases under seal said to hâve been 
fraudulently obtained, which is peculiarly a topic for equity. The next 
is the claim that the corporation was insolvent, and asking for the 
winding up of its afïairs on that ground. Passing by the question 
whether a bill for that purpose should, if objected to, be allowed to be 
maintained outside of the district of the domicile of the corporation, 
and also the question arising from the fact that the Suprême Court 
has steadily maintained that a debtor has a right to an issue to a jury 
on a claim which has not gone to judgment, and that therefore, in the 
fédéral courts, an ordinary creditors' bill cannot be maintained until 
there has been a judgment, such relief is clearly équitable in its na- 
ture, unless there is some statute especially providing for the winding 
up of corporations. 

The third topic of which the bill treats is a claim that the corpora- 
tion be wound up because its main business was that of conducting 
"bucket shops," which it is said is of a fraudulent character. Passing 
by the question whether a corporation can be wound up for any reason 
of that nature unless a statute of the state of its création especially pro- 
vides therefor, this topic is also one purely for équitable considération. 
Therefore, aside from the fact that, even where there is an adéquate 
remedy at law, the right to exclude the complainant from the chancery 
may be waived when the topic is of an équitable character, as complain- 
ant says was done hère, it is clear that the whole subject-matter of 
this bill was purely équitable, and, therefore, in no event could a mo- 
tion be sustained of the character we hâve described. Indeed, we may 
go further and remark that, inasmuch as the claim for the canceling 
of the releases in question was properly suable in equity, a motion to 
dismiss would not lie, even if the entire burden of the bill aside from 
that was not anywhere cognizable, because even in that event the re- 
spondent's remedy would not be by a motion to dismiss, or by a gên- 
erai demurrer, but by a demurrer to the parts of the bill which were 
demurrable and an answer or plea to the rest. 

The remaining errors assigned, except the seventeenth, and except 
the objection based on the fact that a receiver was appointed without 
notice, are either clearly frivolous or relate to rulings as to which the 
record is not sufficient to show that they could be prejudicial, even if 
they were erroneous. The seventeenth assignment concems excep- 
tions to the rulings of the master. The master's report was summarily 
filed without any submission to the parties of a draft as required in 
equity, so that there was no opportunity to file exceptions before him, 
and, consequently, no explanations by him which would enable this 
court to understand the relations of the exceptions to the facts of the 
case. Neither were the proofs brought in by the master. The parties 
hâve not referred us to the order appointing the master, and we hâve 
not found it. It was said in the opinion of the learned judge of the 
Circuit Court, and also by counsel for the complainant, that this order 
did not require him to retum the proofs into court. We are luiable, 
therefore, to discover enough in the record to assist us in determining 
whether his rulings objected to were material or prejudicial, even if 
erroneous. 
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In facf, maslftiudi as the référence tô the master of the issues raîsed 
by the bill and àliswer, at the stage of the case when it was màde, was 
irrégular undèr equity ruies 67 et seq., to whidi we hâve refërred, and 
under the décisions in Kimberly v. Arms, 129 U. S. 513, 524, 9 Sup. 
Ct. 355, 33 L. Ed. 764, and Davis v. Schw^artz, 155 U. S. 631, 636, 637, 
15 Sup. Ct. 337, 39 L. Ed. 289, unlëss made by the consent of the par- 
ties, we are unable with this defective record to divest his report in 
any particular of the peculiar force which, according to the décisions 
we hâve cited, must be given it. While we are not able to ascertain 
from the record that the référence was by the express consent of the 
parties, yet, as otherwise it would hâve been irrégular, and was not 
objected to so far as the record shows, we must conclude that it had 
their implied consent if not an express one. In any view, however, 
there is not enough before us to enable us to review any of the findings 
excepted to. The decree appealed from conformed strictly to the find- 
ings, so that it follows that we cannot review it adversely in any par- 
ticular. 

We hâve been asked to pass on 48 distinct propositions. We think 
we hâve explained fuUy our views on ail the topics to which our atten- 
tion bas been at ail carefuUy called; and, there are so many objec- 
tions, the court cannot be expected tp run out for itself any questions 
with regard to which it has been addressed only in a gênerai manner. 

One topic of an interlocutory character remains to be considered. 
As we bave said, a receiver of tiie assets of the respondent corporation 
was appointed immediately on the filing of the bill, without notice to 
it, on the giving of a bond, with a surety, in the penalty of $10,000. 
The fact that a receiver was so appointed makes the burden of a very 
considérable nurhber of the errors asSigned. Appointing a gênerai re- 
ceiver of the assets of a corporation, or a copartnership, or an individ- 
ual, carrying on an active business, in which the maintenance of the 
crédit of the respondent is a necessary élément, is quite équivalent to 
the issue of an exécution before judgment, and means, ordinarily, finan- 
cial ruin. Therefore, in Joseph Dry Goods Co. v. Hecht, 130 Fed. 760, 
764, 57 C. C. A. 64, the opinion rendered in behalf of the Circuit Court 
of Appeals for the Fifth Circuit well said : 

"Notice should be glvcn and the défendant fumished an opportnnlty to be 
heard, except In cases of Imperloua necesslty, requlring Immédiate action by 
the court, and where protection can be afforded the plalntiff In no other way.*' 

Consequently, in that case the decree of the Circuit Court appointing 
a receiver was reversed on an appeal taken within the period of statu- 
tory limitation. The receiver hère was appointed on May 8, 1905. The 
act now in force is thatof April 14, 1906 (34 Stat. 116, c 1627), which 
has not changed the law so far as any question before us is concemed. 
The law in force on May 8, 1905, was that of June 6, 1900 (31 Stat. 660, 
c. 803 [U. S. Comp. St. 1901, p. 551]). Under the last-named statute 
the respondent might immediately bave appealed from the decree ap- 
pointing the receiver; and it was settled, in accordance with plain rules 
of interprétation, in Joseph Dry Goods Co. v. Hecht, just cited, that 
an appeal would lie notwithstanding the order appointing the receiver 
was ex parte. 
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The time limit for an appeal under the statute of 1900 was, as is 
well known, 30 days. It has never been decided 'by the Suprême Court 
whether that statute, or other statutes of that class, still permit appeals 
from the interlocutory ordèrs to which they relate to be taken after final 
decrees and after the expiration of more than 30 days. It would not be 
an unusual or an unjust construction to hold that they do not, because, 
as in the présent case, if the appeal from an interlocutory order ap- 
pointing a receiver is delayed as it was prior to this class of statutes, 
the appellate tribunal is left to deal often with merè wreckage; and, 
as in the présent case, ordinarily no advantage comes from a reversai. 
In view of this last fact, we are quite content that the record shows 
beyond question that the respondent acquiesced in the appointment of 
the interlocutory receiver promptly after it was made. While it is true 
that the terms of the agreement relating thereto, signed by the counsel 
for the parties and filed in court, and on the same day put into the form 
of an interlocutory order or decree, did not in express language state 
that the parties acquiesced in the receivership, yet they were of so rad- 
ical a character that in equity the respondent cannot deny an implied, if 
not an express, consent. 

Both the agreement and the interlocutory order contained a provi- 
sion that the powers of the receiver should be those of a permanent re- 
ceiver until thé final détermination of the cause ; and, what is an em- 
phatic feature, they provided that the bond to which we hâve referred 
should be canceled and ail liability thereunder terminated. AU this is 
inconsistent in equity with any proposition that the order, or decree, ap- 
pointing the receiver can now be reversed. 

Perhaps we should observe that one of the errors assigned com- 
plained that creditors were allowed to intervene and to obtain relief con- 
currently with the original complainant. This is based on the proposi- 
tions that the intervening petitioners had filed no proper, sufficient, or 
légal pétitions, pleadings, or statements of claims, and that they had 
in no way established their right to be made parties. So far as the 
last branch of thèse objections is concerned, they did establish their 
claims ^before the master to his satisfaction ; and, as we hâve shown, 
we cannot on this appeal revise the master's doings. The re.-ipondent's 
brief is practically a nuUity beyond restating this assignment in gênerai 
language, and it contains no références to the record required by our 
rules. AU we hâve been able to find through our own investigation 
is a motion by the respondent for spécifications by the intervening 
creditors, without anything to show that it was ever brought to the 
attention of the court. For this and other reasons, the record is insuffi- 
cient to caU on us to review the case so far as this topic is concerned. 

The decree of the Circuit Court is affirmed, and the appeUees recover 
their costs of appeal. 
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NORTHERN PAO. RT. 00. v. WBNDEU 

(Circuit Court of Appeals, Nlnth Circuit October 7, 1907.) 

No. 1,426. 

1. Mabteb awd Sebvant— Action fob Ihjttbt to Seevaht— Evidence. 

In an action by an employé to recover for an Injury resulting from th» 
breaking of a belt used to run a planing machine, the alleged négligence 
of défendant belng the use of a belt which was decayed and defectlve by 
reason of Its âge, It was not error to admit évidence offered by plaintiff 
to show that the knlves of the machine were dull at the time, and the 
gauge Inaccurate, not to establish an Indépendant and différent act of nég- 
ligence, but as showlng conditions llkely to be met with and affecting the 
Btraln on the belt 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 34, Master and Serv- 
ant 8 920.] 

2. Saub— Questions fob Jubt. 

In an action by an employé to recover for an Injury resulting from 
the breaking of a belt âlleged to hâve been due to its âge and defectlve 
condition, évidence that the breaking might bave been due to other causes 
held Insufflclent to entltle défendant to the direction of a verdict 

[Ed. Note. — For cases In point, see Cent Mg. vol. 34, Master and Serv- 
ant §§ 1089-1132.] 

8. SAIO!— ASSUUPTION OF RlSK. 

A workman, who was Injured by the breaking of a belt used to run a 
machine, due to its weakness from âge and from a récent spliclng, al- 
though he had operated the machine for some years, cannot be held to 
hâve assumed the risk from such danger, where It Is not shown that he 
knew the âge of the belt or what the llfe of such a belt was, or that 
the spliclng would Increase its tendeucy to break. 

[Ed. Note.— For cases In point see Cent Dlg. vol. 34, Master and Serv- 
ant S 575. 

Assumptlon of rlsk Incident to employment see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Same— OoNTEiBtrroBY Négligence— Question fob Juey. 

Where the évidence on an Issue of contributory négligence, in an action 
by an employé to recover for an injury, is confllctlng, the question is one 
for the jury. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 34, Master and Serv- 
ant, §§ 108&-1132.] 

5. Saue— AssuMFTion OF Risk. 

A servant engagea in operatlng a machine by standing at Its slde, In- 
stead of behlnd it, where its construction contemplated that the operator 
should stand, dld not thereby assume the risk of Injury from the break- 
ing of a belt whlch was greater there than at the rear of the machine, 
where there was no obvions danger In the position taken, and in fact no 
danger at ail If the appliances were sound, while the position behlnd the 
machine was obvlously dangerous from other causes, and It waa cus- 
tomary for ail operators to stand at the side. 

[Ed. Note. — For cases In point see Cent Dig. vol. 34, Master and Serv- 
ant § 560.] 

S, Same— Damages— Evidence!— Babnino Oapacitt. 

In an action by a servant employed as a car repalrer to recover from 
the master for a personal Injury, where it was shown that he was a car- 
penter by trade, on the question of damages, évidence of his disabllity 
caused by the Injury was not Umlted to the effect on his earning capaclty 
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as a car repairer, but It was compétent to show the effect on hls capaclty 
to eam wages as a carpenter. 

[Ed. Note. — For cases In point, see Cent, DIg. vol. 34, Master and Serr- 
ant, i 490.] 
7. Masteb ahd Servant— Injubibs to Servant— Insteuotions—Eiteot oï 
conteibxjtoet negligence. 

In an action by a servant against the master to recover damages for a 
Personal Injury, an Instruction that plalntitf's contrlbutory négligence 
would not preclude hls recovery, unless wlthout it the défendant* s nég- 
ligence could not bave caused the Injury, was not erroneous. 

[Ed. Note. — For cases In point, see Cent. Dig. voL 34, Master and Serv- 
ant, I 796.] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

The défendant In error was the plaintiff In the court below In an action 
against the plaintiff in error to recover damages resultlng from personal in- 
jury. He alleged in hls complalnt that, while employed as a car repairer for 
the plaintiff In error and operatlng a planing machine drlven by a belt, hls 
rlgbt arm was broken by the parting of the belt ; that the cause of the brealc- 
ing of the belt was that it was old, decayed, and def ective ; that the pialntlft 
In error had negligently allowed it to remain so, and had negligently falled 
to box It. The answer denied the alleged négligence, and pleaded contrlb- 
utory négligence, and averred that, as to the unboxed belt, the défendant In 
error had assumed the risk. On the trial it was shown that the défendant in 
error was a carpenter of 34 years' expérience. For six or seven years he had 
worked as car repairer In wood and iron in the shops of the plaintiff In error. 
It was hls duty to operate the planing machine, whlch was the only machine 
of that klnd in the shops, and the one he had always operated, and which he 
used some tlmes every day and at other times every second or thlrd day. The 
belt had never been boxed. .Just how long the belt had been in use was not 
proven, but there was évidence that It had been used at least 12 years be- 
fore the time of the accident, and that It had tumed black from âge. It had 
been spllced a short tlme before the accident, when a pièce had been eut off 
one or both ends, and a new pièce had been inserted to restore It to its former 
length. There was évidence that a belt Is weakened by splicing, and that Its 
weakest part Is at the point of ladng. It was proven that the life of a belt 
used under the conditions which attended the use of the belt In question Is 
ordinariiy from six to seven years. 

Wallace & Donnelly (William Wallace, Jr., of counsel), for plaintiff 
în error. 

Walsh & Nolan and T. J. Walsh (T. J. Walsh and C. B. Nolan, of 
counsel), for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

GILBERT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

It is assigned as error that the court admitted testimony that the 
knives of the planing machine were dull at the time when the défend- 
ant in error sustained his injury, and that the machine did not eut ex- 
actly as indicated by the gauge. The argument is that since the only 
spécification of négligence in the complaint was that the belt was old, 
decayed, and defective, and that it should hâve been boxed, it was a 
variation from the cause of action alleged to permit the défendant in er- 
ror to prove that the knives of the planer were dull, or that the gauge 
was inaccurate, and that, if the belt was good enough to stand the 
156 F.— 22 
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strain of 'opération wben the knives were properly sharpened, or when 
ail the other parts of the machine were as they ought to be, then the 
diity 6f thê'paàintiflf in error as to the belt was fully performed. It is 
true tliat, in actions for négligence, the rule applies, as in other cases, 
that the proofs' must conform to the pleadings, and that recovery can- 
not be had on proof of négligent acts other than those specifically al- 
leged, or, in oâier words, a plaintifï will not be allowed to plead one 
icind of négligence and prove another. But we do not see that that rule 
has been violated in the présent casé. There was proof tending to sus- 
tain the allégation that the belt was old, decayed, and détective. There 
was évidence that it had been in use long after the term of the usual 
life ol feuch a belt ; that it was run at great speed, was subjected to con- 
sidérable pressure, and had been spliced shortly before the time of the 
accident ; and that the splicing of itself tended to increase the strain. 
The évidence that the Imives were dull was neither ofïered nor re- 
ceived as proof of négligence, but as proof of one of the conditions 
attendîng the use of the belt and the machine. There is nothing to 
show tliat the duUing of the knives was not one of the usual or occa- 
sional conditions to be reckoned with in the use of such a machine. 
That thei knives were likely to become dull by use would appear to 
havë been a fact to be dealt with in rneasuring thé strength of a belt 
and in furnishing the défendant in error safe machinery with which to 
work. It may be true that, if the knives had been kept perf ectiy sharp, 
the belt would not hâve parted. But that fact would not relieve the 
plaintifï in error of responsibility for not furnishing a belt of sufficient 
strength to meet the usqal and ordinary strain of the work which the 
défendant in error was called upon to do. 

Some ôf the foregoing considérations are applicable also to the as- 
signnieht of error that the court denied the motion of plaintifï in error 
to direct a verdict in its favor at the close of ail the évidence. In this 
connection, the plaintifï in error invokes the doctrine of Patton v. Rail- 
road Company, 179 U. vS. 658, SI Sup. Ct. 275, 45 L. Ed. 361, in which 
it was said that where the testimony leaves the matter uncertain, and 
shows that any one of several causes might hâve brought about the 
injury, for some of which the employer is responsible, and for others 
of wMch he is not, it is not fbr the jury to guess between thèse causes 
and find that the négligence of the employer was the real cause, when 
there is no satisfactory foundation in the testimony for that conclusion ; 
and it is argued that in the présent case there were three possible causes 
of the breaking of the belt, first, its own weakness, second, too great a 
strain due to dull knives, and, third, too great a strain due to too deep 
a cutting resulting f rom the inaccuracy of the gauge indicator, and 
that the évidence leaves it uncertain which of thèse was the producing 
cause, Whatever may be said of the force of the évidence, we think 
it is dear that the case was not one to be taken from the jury. As to 
the âge of the belt and its weakness, there was testimony sufficient to 
go to the jury. Concerning the relation which the gauge bore to the 
strain which produced the! accident, the évidence was conflicting. The 
défendant in error expressly denied that at the time when the belt 
parted he was making too deep â eut on the board, or placing an un- 
usual strain on the machine.- The question whether or not through a 
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defective gauge, or otherwise, the défendant in error was making a eut 
deeper than ought to hâve been made, was for the jury to answer. As 
to the dullness of the knives, there is nothing to show that in the use 
of such a machine the œntingency of their dullness was not one of the 
usual incidents attending the use of a planing machine, and that the 
strain thereby produced was not to be expected and provided for. In 
instructing the jury, the court properly confined their attention to the 
question whether or not the plaintiff in error was négligent in omitting 
to use due care to provide a reasonably safe belt, and instructed them 
that if they found that the belt broke because it was old, decayed, or 
defective, the défendant in error would not be entitled to recover un- 
less the plaintiff in error, through its agents, knew, or in the exercise 
of reasonable diligence ought to hâve discovered, that it was old, de- 
cayed, or defective, considering the work which it was expected to ac- 
complish and the strain that might be put on it. There was évidence 
that the belt parted by tearing out the holes where it was laced in 
splicing, and the court instructed the jury that the burden was upon the 
plaintiff in the action to show by a prépondérance of the évidence that 
the belt parted or broke because of the tearing out of the holes, rather 
than the breaking of the lacing. 

One of the grounds on which it is said that the court should hâve dî- 
rected the jury to return a verdict for the plaintiff in error is that the 
défendant in error assumed the risk, and that he had-had long expéri- 
ence in operating the machine and knew how to loosen the belt by 
means of the feed lever and thereby relieve the strain. To this it is to 
be said that there is no évidence whatever that the plaintiff in error 
knew how long the belt had been in use, or what the life of such a belt 
was, or what strain it would sustain, or that the splicing of the belt 
would increase its tendency to break. If he had knowledge of thèse 
things, it was for the plaintiff in error to produce the évidence thereof. 
It will not be presumed that he knew, and the trial court would not 
hâve been justified in ruling that the défendant in error assumed such 
risk. 

But it is said that the case should hâve been taken from the jury on 
the ground that the évidence showed the défendant in error to hâve 
been guilty of contributory négligence, in that he tried to make too 
deep a eut with the planer, and that he stood beside, instead of be- 
hind, the machine. The défendant in error testified that the plank was 
a httle over two inches thick, and that to reduce it to an inch and three- 
quarters he divided it into two cuts, but that he did not remember what 
thickness of cutting he set the gauge for on the particular cutting which 
was being made when the belt broke. He testified f urther : 

"I don't thlnk that a quarter of an inch or an eighth of an inch, or even 
half an inch, would bring about a strain on the machine if it was in good or- 
der. If It -was hard wood, it would be barder to plane if the thickness was 
inereased. As a rule, the strain Is the same in taking off a sixteenth of an 
inch or an eighth of an inch or a quarter of an inch. There is no difCerence 
to speak of." 

One of the witnesses for the défendant in error testified that a fair 
eut upon a machine of that kind would, on that particular width of 
timber, be an eighth of an inch. Another testified that similar ma' 
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chines eut to the depth of five-eighths of an inch, and that one-half 
an inch is very common. A witness testified that he measured the 
thickness of the particular eut which was being made at the time of 
the accident, and found it to be a quarter of an inch. Another testi- 
fied that he measured the eut and found it was five-sixteenths of an 
inch. Surely, in view of this conflict in the testimony, there was no 
question of law presented to the trial court as to the contributory 
.négligence of the défendant in error in setting the machine to make 
too deep a eut. 

As to the position in which the défendant in error stood while 
opéra ting the machine, he testified that it was more dangerous to 
stand behind the machine than at its side, and one witness, a machinist, 
testified that "a man would be a fool" to stand behind the machine 
when it is in motion. There was compétent évidence that the men in 
the shop operating the planer always stood at the side of the machine. 
In Presser v. Montana Central Ry. Co., 11 Mont. 372, 43 Pac. 81, 30 
L. R. A. 814, it was said : 

"But when It does not appear that the act is positlvely négligent, we are of 
opinion that it is compétent to show the usage or custom of compétent and 
prudent persons in performing the act. In the case at bar, it did not appear 
that the act of plaintifC was négligence per se. He carefully performed his 
duties with the means supplied him for their performance, and we think it 
was compétent to show, under those circumstanees, that persons experienced 
In the performance* of the same act, under the same circumstanees, perform- 
ed it as did the plalntifC." 

But it is urged that the défendant in error did not stand in the posi- 
tion which the construction of the machine contemplated that he 
should stand; that he chose a différent place, and thereby created a 
hazard of beirig struck by the broken belt; and that his sélection of 
a position by the side of the machine could not be justified, either by 
the f act that others ha'd donc so before him, or that the hazards of 
of the position at the rear of the machine, though différent, were 
greater than those at the side. In support of this argument, Demers 
V. Deering, 93 Me. 272, 44 Atl. 922, is cited. In that case it was held 
that the relative rights and duties of master and servant arise from 
the' contract of employrtierit, and that if a servant worked in a place 
not appointed by the master, and so not within the purview of the con- 
tract, the latter did not owe the former any duty with respect to that 
place, for the servant took whatever risks there were, and, if the oc- 
cupation were apparently hazardous, he would be guilty of contribu- 
tory négligence, and could not recover if his own négligence contrib- 
uted to the înjury. The court said : 

"But the plalntifC contends that the place where he stood was the usual 
place that men had stood in before that time, doing the same work ; that the 
défendant knew it was the usual customary place; and that, by setting the 
plaintiff to work without instructions, the latter had a rlght to assume that 
he was expected to work where those before him had worked. ♦ * • But, 
assume It to be so. The plalntlffi even then assumed, not only the rlsks nat- 
urally incident to the business, but also the obvious risks of working In that 
place. » • • And It seems to us obvious that a man standing between the 
roUs along which ail the products of the rotary saw must be pushed, as this 
machinery was situated, was likely to be struck by it" 
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That décision was made with référence to the facts of the case be- 
fore the court, in which it appeared that the plaintifï had been injur- 
ed by a plank pushed along the relis which carried the product of a 
rotary saw. The movement of the product of the saw was referred 
to as an obvious risk visible and apparent to the operative. In the 
présent case, there was no such obvious risk. There was no risk at 
ail, so far as the évidence goes, if the appliances of the plaintifï in er- 
ror had been sound and such as they should hâve been. On the other 
hand, the position behind the machine was a dangerous one, and at- 
tended with obvious risks. It was in évidence that the défendant in 
error had once been standing there when a plank which was being 
planed flew back and injured him so seriously that he was not able 
to work for a year, and there was évidence that, in the position be- 
hind the machine, an operative would hâve been obliged to stand 
close by a rapidly revolving shaft, and would hâve been in péril of 
having his clothing caught therein. In view of the fact that there 
was no obvious or apparent risk in the position which the défendant 
in error and the other operatives of the mill occupied when using the 
planing machine, we think that it was not only permissible for the 
défendant in error to choose the position which appeared the least 
hazardous, but that it was his duty to do so in the exercise of ordi- 
nary and reasonable care for his own safety. 

It is contended that the court erred in admitting testimony as to 
the impairment of the capacity of the défendant in error to work as 
a carpenter at his trade, by reason of the in jury which he sustained. 
The objection to this testimony was that the only impairment of the 
capacity of défendant in error to labor which had been pleaded was 
as to his capacity as a car repairer, The évidence so admitted was 
that of a witness, who testified that, after the défendant in error was 
hurt, he could not earn carpenter's wages. The testimony, as we re- 
gard it, was offered as évidence of physical disability resulting from 
the injury. It had been shown that he was a carpenter by trade. It 
is true that when injured he was working as a car repairer, but that 
may be regarded as a branch of carpenter's work. The complaint 
<iid not allège loss of capacity as car repairer, or of any particular ca- 
pacity, but alleged damages in gênerai. It was not error therefore 
to admit the évidence so objected to. 

Error is assignéd to the refusai of the court to instruct the jury 
that if the défendant in error was at fault in any manner, however 
slight, he could not recover, and it is contended that the instruction 
which the court gave to the eflfect that, despite his contributory négli- 
gence, the plaintifï could recover, unless without it the defendant's 
négligence could not hâve caused the injury, is the déclaration of a 
doctrine of comparative négligence, which, while recc^nized in some 
States, is denied in Montana, and generally in the states of the Union. 
In answer to this, it is sufficient to say that the instruction so given 
was entirely in harmony with the doctrine approved in Delaware, etc., 
Co. V. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 313, and 
Railroad Co. v. Jones, 95 U. S. 439, 24 L. Ed. 506, and it is not con- 
trary to the décision in Wastl v. M. U. Ry. Co., 24 Mont 160, 61 Pac. 
9, cited by the plaintifï in error. 

The judgment is affirmed. 
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- KATAHDIN PDLP & PAPER 00. v. PELTOMAA, 

(Circuit Court of Appeals, Plrst Circuit October 1, 1907.) 

No. 697. 

1. DAMAOHS— PUEADIHG AND PrOOF— PEESONAL INJUBIES. 

Under a çleclaratloD, In an action for personal Injury, whleh descrlbes 
the wounds recelved by plalntiff, évidence la- admissible, under the settled 
rules stated,ln Chitty on Pleading, 411-414, with respect to injuries not 
descrlbed, but whieh naturally resulted from such wounds, as affectlng 
the amount of damages recoverable. 

[Ed. Note:*-For cases In point, see Cent Dlg. vol. 16, Damages, §§ 441, 
442.] 

2. APPEAL AND BBEOE— RESERVATION OF GBOUNDS OP ReVIEW— EXCEPTIONS. 

An exception by a défendant to testlmony brought out by him on cross- 
examination of a wltness for plalntiff, and a motion t» strike out sucb 
testlmony, are insufladent under the clrcumstances according to the prac- 
tlee of the fédéral courts to raise any question for revlew by the appel- 
late court, where the record does not show that any grounds for elther 
were given or any reason shown why the testlmony was Improper. 

[Ed. Note. — For cases In point see Cent Dlg. vol. 2, Appeal and Error. 
i 1141.] 

8. Trial— Instructions— Construction or Charge as a Wholb. 

In an action by a servant agalnst the master to recover for a personal 
Injury alleged to hâve been caused by a détective appllance fumlshed by 
the défendant, expressions used by the court in Its charge, that under 
the clrcumstances, it was the duty of défendant to furnish and malntain 
reasonably safe appllances, are not ground for reversai, where the duty 
of défendant was elsewhere explalned as not belng absolute, and where 
at defendant's request the jury were speclflcally Instructed at the close 
of the charge that it was the duty of the défendant only to use reason- 
able and ordinary care. 

[Ed. Note. — For cases in point see Cent. Dlg. vol. 46, Trial, §§ 703-717.] 

In Error to the Circuit Court of the United States for the District 
of Maine. 

For opinion below, see 149 Fed. 283. 

George E. Bird (E. C. Ryder and William; M. Bradley, on the brief), 
for plalntiff in error. 

William A. Pew, Jr. (William H. Gulliver, on the brief), for défend- 
ant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judgè. Throughout we will speak of the plalntiff 
below and the défendant below as the plalntiff and défendant. This 
case was tried to a jury with a verdict for the plalntiff. It was claim- 
ed that the plalntiff was employed by the défendant, and, while in that 
employment, was using a derrick which was supplied by the défendant 
as a complète derrick, and that one of the guys was weak through âge, 
and therefore broke, so that the derrick fell on the plalntiff and in- 
jured him. The court having properly instructed the jury on the ques- 
tion whether this derrick was to be regarded as a completed structure 
furnished as such by the défendant, the verdict obviated ail questions 
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except such as arose out of the conditions by virtue of which it was 
so to be regarded. Six alleged errors were assigned, but only three 
are brought to our attention. 

The allégations in the déclaration of the damages suffered by the 
plaintiff are as follows: 

"That by reason of the sald falUng of sald derrick the said plaintiff waa 
greatly Injured on the head and shoulders, by the inflictlon of a deep and paln- 
ful wound, his left arm was broken In two places, and he was otUenvise 
greatly Injured In other parts of hls arms, legs, and sldes, and that the said 
plaintiff suffered great pain In body and inlnd as the resuit of sald Injuries, 
and is permanently Injured, and Is unable to perform any manual lahor, and 
is deformed and crippled for life, and has been put to great expense for médic- 
al attendance, nursing, and medicine, to the damage of the plaintiff in the 
sum of $10,000, which shall then and there be made to appear with other due 
damages." 

There was no allégation of a nervous disturbance, or of any injury 
to the nervous System. Evidence was offered, and admitted against 
the objection of the défendant, tending to show that the external 
wounds described in the déclaration were the cause of certain nervous 
disturbances and of other internai injuries. Exception was duly sav- 
ed, but the exception clearly is not sustainable according to the déci- 
sions of the courts in Maine, which state composes the district in 
which the injury was suffered and the judgment rendered. There 
was enough in what the déclaration contained to be équivalent to 
the ordinary alia enormia; and, without that, inasmuch as the in- 
juries to which the évidence objected to related not only resulted from 
the wounds described, but naturally resulted therefrom, the thoroughly 
settled rules of the common law, which are also fully accepted in 
Maine, détermine that no spécifie description thereof was required. 
Chitty on Pleading, 411* to 414*. 

While the plaintiff was endeavoring to prove that one King, who 
was employed by the défendant, was a vice principal, and not a fel- 
low servant, a question was put on that topic referring to a date later 
than that of the injury. This was objected to as irrelevant, and as 
having a tendency to confuse the jury by reflected light on the ques- 
tion of King's relations to the défendant at the essential time. This 
évidence was apparently irrelevant; but it could not hâve been at ail 
injurious, because the case so shaped itself that it was wholly nones- 
sential whether King was a fellow servant in the ordinary sensé of 
the word, or a vice principal in the ordinary sensé of that word. Un- 
der the law as ruled in the fédéral courts, this could not hâve been an 
important question in the présent aspect of the case. Baltimore & 
Ohio Railroad Company v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 
37 L. Ed. 772; Central Railroad Company v. Keegan, 160 U. S. 259, 
16 Sup. Ct. 269, 40 L. Ed. 418 ; McPeck v. Central Vermont Railroad 
Company, 79 Fed. 590, 25 C. C. A. 110, decided by us on March 23, 
1897 ; Stevens v. Chamberlain, 100 Fed. 378, 40 C. C. A. 421, decided 
by us on February 2, 1900. 

Another proposition brought to our attention is that the testimony 
of one of the plaintiff's witnesses, brought out on the cross-examina- 
tion by the défendant, in regard to the number of guys suitable for a 
derrick, should hâve been stricken out on a motion which the défend- 
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ant made for that purpose. The record shows that an exception was 
taken, but it does net show any reason given to the court by the de- 
fendant why he claimed that the évidence should be stricken out ; nor 
does it State the grounds of the exception. Therefore the record does 
not disclose that it was shown to the Circuit Court that in any aspect 
of the case the évidence would hâve been improper even if put in by 
the plaintiff. The objection and the exception are insufficient under 
our practice, and ail the more so in view of the fact that the évidence 
was put in by the défendant itself, so that the question whether it 
should be stricken out or not was prima facie one for the the discré- 
tion of the court at nisi prius. 

The remaining question relates to the law as to the nature and ex- 
tent of the care required from the défendant, growing out of the fact 
that the derrick was furnished by it to the plaintiff and his fellow 
workmen as a completed structure for use by them. There is no doubt 
as to the rule of the fédéral courts on this topic. It has been rehearsed 
again and again, and as correctly as anywhere in Hough v. Railway 
Company, 100 U. S. 213, 218, 25 L. Ed. 613, as follows : 

"To guard against misappllcatlon of thèse principles, we should say that 
the corporation Is not to be held as guaranteelng or warranting the absolute 
safety, under ail circumstances, or the perfection in ail of its parts, of the 
machlnery or apparatus whleh may be provided for the use of employés. Its 
duty in that respect to its employés is discharged when, but only when, its 
agents wbose business It is to supply such Instrumentalities exercise due care 
as well in thelr purchase originally, as in keeplng and maintalnlng them in 
such condition as to be reasonably and adequately safe for use by employés." 

There is no claim that this rule was not given by the learned judge 
of the Circuit Court, and the question before us arises out of the fact 
that he dropped into an expression which the défendant says is not 
consistent with the rule, so that it also says that the whole tended to 
confuse the jury. Thus the défendant seeks to bring itself within 
Bank of Metropolis v. New England Bank, 6 How. 212, 226, 12 L. 
Ed. 409, to the effect that, where the instructions are involved, a new 
trial will be ordered; and, also, within Armour & Co. v. Russell, 144 
Fed. 614, 615, 76 C. C. A. 239, decided by the Circuit Court of Appeals 
îor the Eighth Circuit on March 21, 1906, where it is stated that the 
vice of a wrong rule in a charge is not extracted by the fact that the 
right rule is also given, "because," as the court says, "it is impossible 
to tell by which rule the jury was governed." 

This obje'ction, however, melts away on a careful examination of 
the record. The défendant admits that the correct rule was given 
five times, while it daims that the alleged incorrect rule was also giv- 
en six timesJ It will be found, however, that what the défendant 
claims to be the incorrect rule was accompanied every time with what 
is admitted to be the true rule, and that finally the true rule was given 
absolutely and unqualified by anything else. We will give the first ex- 
ample of what the défendant rests on in this connection. It gives un- 
doubtedly the most plausible support to the defendant's position of 
any extract which can be made from the charge. It is as follows : 

"Now, the master, the employer of laborers, has a duty upon him to see 
that a reasonable place Is given to the laborer in which to work. He Is not an 
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inBurer of that place, but It Is hls duty to give hlm a reasonably safe place 
In which to work. It is hls duty, aiso, to glve hlm reasonably safe appliances 
wlth which to work. In this he is not an Insurer. A reasonably safe ap- 
pliance may break, but it Is the duty of tlie employer, the master, to provlde 
the servant, the employé, wlth reasonably safe appliances, and the place of 
work and the appliances must be reasonably safe when you take into considéra- 
tion the nature of the work, the character of the occupation. It Is not suflS- 
cient for the plaintlfiC, the employé, who sues the master, to show that an 
accident happened. He must show that it happened through the neglect of the 
employer, through hls fallure to exercise reasonable careln furnishing a suit- 
able place or a suitable appliance; that elther a suitable place was not fur- 
nlshed; or that by reason of such want of reasonable care he, the employé, 
the servant, suffered." 

If this stood alone, it might perhaps be held to be subject to the 
criticisms of the cases we hâve cited. The next instance on which 
the défendant relies is as follows: 

"Now, starting wlth the Instructions which I hâve glven you as to your dnty, 
If he has satisfled your mlnd on that proposition, that the défendant company 
had not reasonably met that duty of providlng a suitable appliance, namely, a 
suitable rope to the derrick, and that, through Its neglect to provide that, the 
plaintifl! has sufCered, so far he may recover, so far as that proposition is con- 
cerned." 

This is fairly subject to the same observations as the first extract wc 
hâve given. Subsequently to the above, the court said : 

"It is the duty of the défendant company, and of any person employing men, 
to provide reasonably suitable appliances; as I hâve sald, tbey are beld to 
reasonable care in this behalf." 

This exhibits in a succinct form the features in the charge to which 
the défendant objects. The following extract, however, which suc- 
ceeds in the charge ail we hâve stated, must be held, of course, to su- 
persede what the court had already said, and fairly exhibits the ex- 
tent to which the defendant's criticisms can be applied: 

"I instruct you that, from the testimony in the case, you are Justifled In 
findlng that Mr. Jones was the gênerai manager of the défendant company; 
that he had gênerai charge of the company's business. Among other things, he 
had the duty of seeing that a reasonably safe working place was maintained 
for its employés and servants, and that reasonably safe appliances were fur- 
nished them, for thelr work. In the performance of this duty as gênerai 
manager he was not a fellow servant of the plalntlft, but was a vice principal 
and représentative of the défendant company. If he was négligent in the 
exercise of thèse dutles,- the jury is Justifled in flndlng défendant liable. If 
the gênerai manager, the vice principal of the défendant, knew, or from the 
nature of the case ought to hâve known, that the guy iine of the derrick was 
not reasonably safe for use, and, knowlng such condition of the guy Une, he 
did not hâve such Une removed, or if he negllgently sanctloned its use under 
circumstances when the guy was likely to break and cause Injury to the em- 
ployés of the défendant company, and if the jury flnds that he was guilty of 
négligence in this behalf, they are justifled in flnding such négligence to be the 
négligence of the défendant company. If the injury happened through the 
breaking of a guy, and if that guy was defective and unsafe, and if its ap- 
pearance was such that the defect might hâve been discovered by the exercise 
of reasonable care on the part of the gênerai manager, the vice principal of 
the company, and if he failed to dlscover the defect in the guy or to remedy 
the same, such fallure the jury may take into considération as évidence tead- 
Ing to show négligence on the part of the défendant company itself." 
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While the first extract we hâve given from the charge might be sub- 
ject to the çriticism found in Bank of Metropolis v. Union Bank, this 
full and careful explanation to the jury is not; but, if subject to any 
çriticism, it is^to that found in Armour & Co. v. Russell, on the point 
that inconsistent fuies were givéri. The défendant rests on the propo- 
sition that the Word "duty" was so used as to îeave the jury an op- 
portunity of understanding that the duty is not a qualified one ; but 
this is not the iair interprétation to be put on this method of expres- 
sion. It is impossible for either courts, or any human agency, deal- 
ing with the English language, to use words or terms which in ail re- 
spects qualify and limit their application as they should be qualified and 
limited, withojit additional expressions intended so to qualify and lim- 
it. When the learned judge used the word "duty," it was used in a 
gênerai sensé, covering both qualified and unqualified obligations ; and 
immediately, and almost in the same breath, he went on to explain to 
the jury that the duty is not unqualified, but is qualified in the way in 
which he explained. In this respect the court followed an ordinary 
méthod of expression among men using common phrases, and, also, 
with men of the highest literary exactness. The Suprême Court pro- 
ceeded in the same way in which the learned judge proceeded in Union 
Pacific Railroad v. Daniels, 158 U. S. 684, 689, 14 Sup. Ct. 756, 38 
L. Ed. 597. At the mlddle of page 689 of 152 U. S., of page 758 of 
14 Sup. Ct. (38 t. Ëd. 697), the Opinion quoted the words "owes a 
positive duty," without any qualification whatever. And, again, at 
the foot of the page, it used equally positive language of a generic 
character. 

At bar, after the judge completed his charge, the counsel for the 
défendant said to the court as follows: 

"We would ask, if your honor please, that you charge the Jury that It le 
only the duty of the défendant to use reasonable and ordinary care to pro- 
vide a reasonably safe place and a reasonably safe appllance." 

The court replied as follows: 

"t give you that Instruction, gentlemen. I repeat, I glve It to you coupled 
with what I hâve aiready sald:" 

It is, perhaps, true that, under the circumstances, the défendant 
was entitled to the instruction clean, without any addition, or any réf- 
érence to what the court had previpiisly said, Nevertheless, it is not 
clear what the court meant by that référence. The défendant main- 
tains that it referred to the previous expressions which the défendant 
contends indicated that there was an absolute duty on the part of th« 
défendant. The plaintiff sayS it referred to that part of the charge 
which immediately precéded the request made by the défendant, and 
which related to the question whether or not the derrick was a com- 
pleted structure furnished as such by the défendant. To this time, how- 
evef, there had been no exception taken to the charge. One was taken 
hère, and that was limited, and limited in a way which we do not 
understand. It was as follows: 

"We would llke to object to that portion of the charge jùst now glven ta 
which It is Stated that the Instructions heietofore glven this morning are the 
OT-me as just now glven as to the duty of the master to employ reasonable and 
ordinary care to provide reasonably safe appllances for the workmen." 
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We do not find that the court anywhere stated as said in that ex- 
ception. We do not understand the exception, and we présume the 
court did not understand it. However, the matter seems to hâve been 
fuUy cleared up subsequently. The objection was restated by the de- 
fendant as follows: 

"We would llke, If your honor please, to hâve an Instruction to the effeet 
that It Is only the laek on the part of thls défendant to use ordlnary and 
reasonable care to discover the defect that can render It llable; not that It 
Is an insurer ; not that it Is a guarantor ; but that it must from tlme to time, 
from day to day, exercise reasonable care to discover defects." 

Thereupon the court said as follows : 

"I told you [meanlng undoubtedly the jury], In tenus, that the défendant 
Company was not an insurer of the appliance, but that It should use ordinary 
care in supplying a suitable appliance ; that, If defects occurred, It should use 
ordlnary care In discoverlng those defects; and that It Is responsible only for 
ordinary care in that behalf." 

Hère we hâve finally the précise rule of the law and the précise 
ruie claimed by the défendant, whatever suggestions may be made 
as to what preceded. The court thus met the requirements of Livings- 
ton v. Maryland Insurance Company, 7 Cranch, 506, 544, 3 L. Ed. 
421, and Canney v. Walkeine, 113 Fed. 66, 68, 51 C. C. A. 53, 58 L. 
R. A. 33. We do not see how the jury could hâve misunderstood this, 
or how, after this, it can be said that there was any error in the charge 
of the court ; and we perceive no error in the record in any particular 
to which our attention has been called. 

The judgment of the Circuit Court is affirmed, with interest, and 
the défendant in error recovers his costs of appeal. 
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(Circuit Court of Appeals, First Circuit October 1, 1907.) 

No. 703. 

Landlobd ahd Tenant— NBGLiGENCffi—DANGEEOUS Elkvatob in Butlding 

— INJUBY TO TEESPASSER. 

Défendants were the owners of a building conslsting of several floors 
leased to tenants engaged in the manufacture of shoes. There were two 
stalrways reachlng to the several floors from différent sldes of the build- 
ing, and on another side was a frelght elevator, the entrance to which 
oriened on the street. There was no stalrwây from said entrance, and 
there was a sign on the elevator shaft readlng, "For frelght only." 
PlalntlfC was a shoe worliman, and, seelng a sign on that side of the build- 
ing that vampers were wanted, asked a teamster the way Into the build- 
ing, and the teamster, who was going up with some leather, took plain- 
tiff with him In the frelght elevator. PlaintlfiF was told to retum the 
next day, which he did, golng down and comlng back with some one who 
was using the elevator. On the second day, not hàving been employed, 
when he wlshed to go down, there was no one at the elevator, but the door 
of the shaft was open, and he stepped in upon a trapdoor, which he sup- 
posed was the elevator. In a moment the elevator ascended, opening the 
trapdoor, and plaintiflC was caught and injured. By the provisions of the 
leases, the opération of the elevator was left entlrely to the tenants, who 
kept no one in charge, but each used It when occasion requlred. It was 
rarely used except by some one brlnging up or taklng down frelght Held, 



348 156 FEDERAL RBPOKTBE. 

that plalntlff was not In the elevator by Invitation of défendants or thelr 
tenants, elther express or impUed, and therefore défendants owed hlm no 
duty of caré, and were not Uable for hls Injury. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

Sherman L. Whipple (Alexander Lincoln and Whipple, Sears & 
Ogden, on the brief), for plaintifï in error. 

Romney Spring (Mathews, Thompson & Spring, on the brief), for 
défendants in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

COLT, Circuit Judge. This is an action of tort to recover for Per- 
sonal injuries, and the case is now before this court on writ of error. 
At the conclusion of the évidence, the court belbw directed a verdict 
for the défendants, and the assignments of error ail relate to this ruling. 

The plaintiff, while seeking employment, was injured by stepping on 
the hatches of a freight elevator well in a building owned by the de- 
fendants, but which was leased to several tenants engaged in the manu- 
facture of shoes. 

The building is located in the city of L5Tin, and is shaped like a 
blunted V, with the front on Liberty Square, one side on Broad street 
and the other side on Union street. 

The entrance to the elevator shaft in which the accident happened 
was on Broad street. In the entrance there were no stairs leading to 
rooms on the upper floors, and no doors leading to rooms on the first 
floor. It was simply an entrance to the freight elevator. There were, 
however, front stairs on Liberty Square leading to the top of the build- 
ing and back stairs near the engine room in the rear of the building. 

Inside the entrance to the elevator, and close to it, was the sign, 
"For freight only." There was testimony that on the outside of the 
building near this entrance was a signboard, on which was placed a 
sign, "Vampers Wanted." 

The leases contained the provision, "including the space on this 
floor used for stairways, halls and elevators," and also the foUowing 
provisions : 

"The lessee shall hâve the «se of the stairways, hallways and elevators In 
common with the other tenants of sald building. • * * The lessors agrée to 
fumish heat and power at ail times durlng the continuance of this lease, ex- 
cepting nights, Sundays, and légal holidays, and except in case of flre, un- 
avoidable casnalty, accidents, strikes, and twenty-four hours each year for in- 
spection and cleaning ont of boilers, to properly heat demlsed premises, and 
to properly run the elevators and whatever shafting It may be deslred to run 
in sald premises." 

The elevator well was inclosed by a sheathing, with doors on two 
sides on each floor. The elevator itself was merely a platform with- 
out sides, with a bar overhead, from which the elevator was supported. 
Trapdoors, or hatches, were placed on every floor, which were opened 
by an iron hoop over the top of the elevator as it ascended, and by arms 
on its sides as the elevator descended. There were signal bells for the 
elevator on each floor. Thèse bells were not automatic, but would ring" 
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when a button was pushed. There was also évidence that the noise 
made by opening and closing of the hatches, as the elevator ascended or 
descended, could be heard for at least two floors. 

The inspecter of public buildings testified that when this elevator was 
put in use he inspected it and approved of it, and that it was equipped 
in the same manner at the time of the accident. There was further tes- 
timony that elevators constructed in the same way were common in 
the city of Lynn. The plaintiff contended, however, that the elevator 
was defective in its original construction, in that it was not equipped 
with such devices as were required by section 27 of chapter 104 of the 
Revised Laws of Massachusetts : 

"Elevators used for carrylng frelght shall be equipped wIth a suitable de- 
Tice whlch shall act as a danger signal to warn people of the approach of the 
elevator. » • • Ail the above construction work and devices shall be ap- 
proved by the Inspectors of factories and public buildings, except that In the 
clty of Boston they shall be approved by the building commissioner, and In 
other cities by the Inspecter of buildings ; but, upon the approval of sald com- 
missioner, or Inspector of buildings, or Inspecter of factories and public build- 
ings, any elevator may be used wlthout any or ail of such appliances or de- 
vices If the nature of the business la such that the necesslty for the same wlH 
not warrant the expense." 

The plaintiff was a Russian, and a vamper by trade. According to 
his story, on the day before the accident he was passing along Broad 
Street, accompanied by his brother-in-law, when they noticed the sign, 
"Vampers Wanted," on the outside of the building. The plaintiff there- 
upon asked a teamster how to get upstairs. The teamster said : 

"Walt; I am golng to take up some leather, and I wUl take you upstairs 
on the elevator." 

The teamster stopped the elevator at the third floor, and knocked on 
the door, and somebody opened the door. The plaintiff went out and 
asked where the stitching room was, and saw the forewoman of the 
stitching room, who told him to wait a few minutes until she got a 
machine ready for him ; so he sat down and waited about half an hour. 
Then she came up to him and told him that she was very busy, that 
the machine required some repairing, and to corne the next day. So 
he went to the elevator again and saw a man who was taking down 
some cases of shoes, and they went down together. 

The next day, about 9 or 10 o'clock, he went back alone to the same 
place. When he got to the elevator he found nobody there, but waited 
until a boy came, who was going upstairs, and who took him up two 
flights, when he got out of the elevator and went to the stitching room. 
There he saw the woman in charge of the room, who told him that the 
machine did not run, and said: "Therefore, I hâve no work for you." 

When the plaintiff came to the place where the elevator ran, he found 
the door open, and went in, thinking he was entering the elevator. It 
was dark inside, and the trapdoors on which he stepped looked just 
like the floor of the elevator. Before he stepped in he heard no bell or 
signal of waming that the elevator was approaching. 

As soon as he entered, the doors from below began to open, At 
first he thought that the elevator was beginning to go up. Then, as the 
doors kept rising, he fell and was caught with one leg between the door 
and the wall of the elevator, and in conséquence his leg was crushed. 
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The elevafer didinot open into the stitching room, but into the cut- 
ting room. T© getirom tl^e el«vator to the stitching room it was nec- 
essary to go through the door from the cutting room to the stock fit- 
ting room, and through another door from the stock fitting room to the 
stitching room, There was, however, an éntrance to the stitching room 
from Liberty Square by means of stairs. 

With respect to the use of the elevator, Francis A. Cummings, a wit- 
ness in the employ of Randall-Adams Company, one of the tenants, 
and called by the plaintiff, testified as foUows : 

"He had se'en uslng the elevator anybody who had business on It, llke ex- 
pressmen or people going after shlpments of goods above hlm» or auything 
Uke that; that he had seen them coming up there after bags o( leather and 
bags of rags and sometlmes shoes and shlpments of shoes; that there had been 
tlmes when boys and men went up there to gp Into the différent departments 
of the factory ; that he had seen people coming up brlnglng bimdles, packages, 
and thlngs ; that he wbuld see such people uslng the elevator and coming from 
it on to the 'floor every day ; thàt ,whlle he was there he never saw any one 
m charge of the elevator and' operatlng It or runnlng it regularly who was 
hlred for that purpose." 

From the fôregoing évidence, it appears that when the défendants 
leased this building to the several tenants they intended that this eleva- 
tor should be used exclusively for freight, and not for passengers or 
persons seeking employment. This is évident from its construction, 
equipment, and from thé notice, "For freight only." It further ap- 
pears that the building was provided with suitable means of ingress and 
egress in the form of front and back stairs leading to ail the floors. 

We also think it clear that under the provisions of the leases the 
control of the elevator was left with the tenants, and that at the time 
of the accident the Randall-Adams Company, who occupied the entire 
third floor, were in the possession of the door s leading to the elevator 
and of the hatches upon which the plaintifï was injured. The plaintiff, 
however, does not view this question of control as material upon the 
ground that the particular defect of which he complains, and of which, 
as he contends, there was évidence to go to the jury, was in the orig- 
inal construction of the elevator, and that for such a defect the respon- 
sibility always rests with the owners, notwithstanding they may hâve 
leased the entire building and thereby parted with ail control of the 
elevators. Larue v. Farren Hôtel Company, 116 Mass. 67 ; Shipley v. 
Fifty Associates, 106 Mass. 194, 8 Am. Rep. 318 ; Dalay v. Savage, 145 
Mass. 38, 12 N. E. 841, 1 Am. St. Rep. 429 ; Shepard v. Creamer, 160 
Mass. 496, 36 N. E. 475. 

But, aside from and independently of thèse considérations, it is con- 
ceded that, in order to maintain this action, the plaintiff must show 
either an ejqjress or implied invitation extended to him by the défend- 
ants to use -the elevator at the time he was injured, since, in the ab- 
sence of any such invitation, the défendants owed the plaintiff no duty 
with respect to the construction and condition of the elevator, and can- 
not therefore be chargeable with négligence. Sweeny v. Old Colony 
& Newport Railroad Company, 10 Allen, 368, 87 Am. Dec. 644. 

We hâve to détermine therefore, whether there was any substantial 
évidence upon which the jury might hâve found either an express or 
implied invitation by the défendants. 



MISSEL V, LENNOX. 351 

The ©nly évidence of an express invitation is that the woman in 
charge of the stitching room told the plaintiff to corne the next day. 
While this may be regarded as an express invitation by the tenant, au- 
thorized by the défendants, to visit the building by the usual means of 
ingress and egress provided, namely, the stairways, it cannot be held 
to be an invitation to use the freight elevator for such a purpose. In 
this connection, it may also be observed that there were stairs leading 
to the Street which were directly connected with this stitching room, 
and that in order to reach the freight elevator from this room it was 
necessary to pass through the stock fitting room to the cutting room. 

It remains to consider whether there was évidence which should hâve 
been submitted to the jury of an implied invitation arising (1) from 
the gênerai use of the elevator for purposes other than freight, and 
(2) from the situation and appearance of the premises. 

If the évidence had tended to show an open, gênerai, and well-known 
use of the elevator for passengers, it might hâve been presumed that 
this was done with the knowledge, acquiescence, and consent pf the 
défendants. But the proofs fail to support any such proposition. The 
entire évidence on this point is contained in the testimony of Cum- 
mings, which is cited above. This testimony, at most, shows that there 
may hâve been a casual use of the elevator for purposes other than 
freight. It is also significant in this connection to note that the first 
time the plaintiff went up in the elevator it was with a teamster who 
was taking up some leather, and that when he came down on the ele- 
vator on this occasion it was with a man taking down some cases of 
shoes; and, further, that the next day, when he came back, he waited 
until a boy came who was going upstairs and who took him up to the 
third floor. 

As to an implied invitation arising from the situation and appear- 
ance of the premises, the plaintiff relies, first, upon the fact- that there 
were no. méans of access to the différent fîoors in or near the freight el- 
evator entrance other than the freight elevator ; the stairs being located 
on another Street or in the rear of the building. Since this was a 
freight elevator, with the proper notice that it was to be used for 
freight only, we do not consider the circumstance that the stairs were 
located at some distance on another side of the building has any bear- 
ing on the question of an implied invitation by thèse défendants to use 
this elevator for ordinary passenger service. 

The plaintifï also relies upon the évidence of a sigflboard with a sign, 
"Vampers Wanted," on the outside of the building near the entrance 
to the elevator, as tending to prove an implied invitation. Upon this 
point it may be said, first, that there was no évidence that the défend- 
ants had any know^ledge that this notice or similar notices were ever 
placed on the building near the elevator entrance. 

Again, if we assume that some of the tenants had placed this notice 
on the outside of the building, this circumstance would not be suiïï- 
cient, upon the whole state of facts presented in this case, to charge the 
owners of the building with an implied invitation to persons seeking 
employment of the tenants to make use of this elevator as the proper 
means of ingress and egress to and from the building. 
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Upon full considération of the whole évidence, we find no error în 
the ruling of the Circuit Court. 

The judgment of the Circuit Court is afïîrmed, and the défendants in 
error recover costs in this court. 



GRBHN T. DAVIS. 

(Circuit Court of Appeals, Slxth Circuit October 28, 1007.) 

No. 1,663. 

Ejeotment— Sttfficienot op Pétition— Desceiption of Land. 

It iB permisslble for a pétition in ejectment to describe the land songht 
to be recovered as ail of a certain tract, except portions thereof embraced 
in prlor grants and patents from the state; but In such case, to support 
a Judgment for the plalntlfll, the parts excluded must be accurately de- 
Bcrlbed. 

[Ed. Note. — ^For cases In point, see Cent Dlg. vol. 17, Ejectment, SS 158- 
164.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky. 

W. O. Harris, for plaintiflf in error, 
Lewis Edelen, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was an action in ej'ectment to re- 
cover from George Green and numerous other défendants certain lands 
embraced within the exterior boundaries of a patent issued by the state 
of Kentucky, September 25, 1845, on a survey dated Mardi 3, 1845, 
to Ledford, Skidmore & Smith, which called for 86,000 acres. This 
land was situated in the southeastern part of Kentucky. Its boundaries 
were defined by this court in the case of Bramblett v. Davis, 141 Fed. 
776, 73 C, C. A. 204. They include a parallelogram about 25 or 26 
miles long and 5 or 6 miles wide. The présent suit was brought to 
eject those persons who now wrongfully occupy the part of the orig- 
inal patentée! tract which still belongs to Davis, as trustée, under con- 
veyance from the original patentées. The pétition alleged that Davis, 
as trustée, was the owner and entitled to the possession of the original 
tract of 86,000 acres, describing it by tfie boundaries set forth in the 
patent, with the following exceptions: 

"But exceptlng therefrom such portions thereof as are embraced wlthln 
the valld surveys or patents made or Issued prior to March 3, 1845, and 
further exceptlng therefrom such portions as are embraced wlthln" certain 
deeds descrlbed in the pétition — some made by Ledford, Skidmore & Smith, 
and some by Naoml Lawton Davis. 

The défendant Green moved the court to require the plaintifF to 
make the pétition more definite and certain by describing the part or 
parts within the exterior bounds of the patent set out in the pétition 
which were claimed and sought to be recovered by the plaintiff. He 
also filed a spécial demurrer on the ground that the pétition did not 
state that the matter in controversy between the plaintiff and him ex- 
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ceeded the sum or value of $2,000, and, finally, a gênerai demurrer on 
the ground that the pétition did not state facts to constitute a cause of 
action. Thèse objections were overruled, an order was made continu- 
ing the cause, there having been an order of survey made, and then an 
amendment to the pétition was filed which reads as follows: 

"C!omes now the complalnant, Charles Henry Davis, trustée, etc., and by 
leave of court amends hls pétition hereln, and for amendment states: That 
the tracts of land excluded from the exterlor boundarles of the Ledford, Smith 
& Skidmore 86,000-acre patent described In the pétition for which patents hâve 
been issued prier to the date of that patent are so numerous that they could 
not reasonably be set out in the body of this amendment wlthout great pro- 
lixity. For thls reason, and for the greater convenlence of the court and of 
the parties to thls suit and ail coneemed, the complalnant files herewlth 
as part hereof an exhlblt, marked 'X-9,' to which he refera and makes It part 
hereof as fuUy as if the same were hereln set out, which exhlblt shows the 
patents senior to the aforesald Ledford, Smith & Skidmore patent, which 
confllct in whole or in part wlth that patent, so far as the complalnant has 
been able to ascertaln. Complalnant éays he cannot state wlth certalnty that 
each of the patents contalned In the said exhlblt does actually confllct wlth 
the sald Ledford, Smith & Skidmore patent; but from the best informa- 
tion he has on the subject, in the absence of an actual survey of said patent, 
he belleves that each of them does to some extent confllct wlth said patent 
It Is impossible, though, for the complalnant to statè poslttvely or accurately 
to what extent the said patents do so confllct, or that al! of them confllct at 
ail, wlthout an actual survey of the sald 86,000-acre tract, such as has been 
ordered to be made In this case, for the reasons, amongst others, that many 
of the aforesald senior patents described In said exhlblt will be found to con- 
fllct wlth each other, in some cases as many as three of said patents wlll be 
found to overlap each otheir to a greater or less extent, and others of them are 
80 Indeflnite in their descriptions that they wlll be held to be utterly vold and 
not valld as supportlng tltle senior to the tltle of the complalnant for any land 
whatever; but to what extent and In what numbers the said senior patents 
contalned In the aforesald exhlblt do overlap each othér, and to what extent 
and in what number they wlll be found to be vold for uncertalnty in the de- 
scription, the complalnant Is unable to state posltlvely untU after the com- 
pletlon of the survey which has been ordered by the court In thls case. The 
complalnant allèges, therefore, that the patents referred to and described In 
the aforesald exhlblt are ail the senior patents which he has been able to flnd, 
belleving them to be located In whole or in part wlthln the said 86,000-acre 
patent, and It rnay tum but by the survey that he Is mlstaken in thinklng that 
ail the patents contalned In said exhlblt are located wlthln the 86,000 acres 
aforesald; and the complalnant allèges that he files the aforesald exhlblt as 
containlng to the best of hls knowledgè. Information, and bellef a true llst 
of the tracts of land which were meant and referred to as exclusions from 
the complalnant's tltle to the sald 86,000-acre tract, but there may be other 
tracts not described In sald exhlblt which wlll tum out to be found located 
wlthln the 86,000-aere tract that are superlor to It, or It may tum out that 
some of those described In the exhlblt as senior wlll be found not to be senior 
or superlor to the tltle of the complalnant The sald exhlblt also contalns 
the full descriptions of ail tracts of land referred to In the pétition in thls case 
as having been conveyed by complalnant and by hls predecessors in tltle, back 
to and includlng the patentées, Ledford, Smith & Skidmore. Wherefore the 
complalnant prays that thls amendment may be read and eonsldered as part 
of hls original pétition, and he prays for the relief therein prayed for." 

A package, marked "Exhibit X-9," filed with the amendment to 
the pétition, which contained copies of 434 patents granted prior to 
the Ledford, Skidmore & Smith patent of 1845, and therefore senior 
thereto, had upon it the f oUowing indorsement : 

"Thls' package contalns copies of patents senior to the Ledford, Skidmore 
& Smltb patent No. 6,975 ; also descriptions of deeda excepted In origioal Oeed 
156 F.— 23 
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to Edward M. Davis froiji Noble Siftlth, Henry Skldipore, and James T. Loyd, 
and of deeds made by the Davis famlly ,to others, so far as I bave been able 
to deterwlnei them without actual survey^ Il must be ùnderstood however: 
(1) That It Is iiot posltively known that ail of tbese patents are inslde of IJed- 
tord; Skidmore & Smith ^kteùt No. 6,975. (2) ïhat there may be others not 
known to me whlch upon an actual survey imay be found inslde. (3) The exact 
areas.boundarles, or locations of thèse patents ct^nnot be determined without 
actual survey made upon the ground. The Ust Is the best whlch can be pr<>- 
duced from^ our présent knowiedge, but Mr., Davis will i|ot be hetd bouad for 
the «oiflpleteness or accura<y of the Ust, or the areas exeluded thereby. 

"WIU WardDuffleldi" 

Following the filing of the amendment to the pétition, the défendant 
Green demurred on the ground the pétition did not describe the land 
sued fof So it could be identified, and also on gênerai grounds, and 
mdved the court to require the plairitifï to rnake his pétition more defi- 
nite and certain by describjng the land , çlaimed so that it might be 
identified. ' This demurrer and motic«i were overruled. The défend- 
ant Green, declining to plead, moved the court to enter judgment, 
which waS overruled, arid then moved the court to reqilire the plaintiff 
to elect< éither to procçed to judgment or dismiss the pétition. This 
motion was sustained, and the plaintiff elècted to ask for judgment in 
àccofdance'with the pétition as amended. Such judgment was en- 
tered foi- the bwnership and immédiate possessicMi of the original tract 
patente^ tôXedford, Skidmqre & Smith, as described in the original 
pétition^ ''but exdudîng therefroni the following described _ tracts de- 
scribed iri the plaintiff 's petitioii and amended pétition, to wit." Then 
follows the' cc^veyances and patents set out in the pétition and amend- 
ment to the, pétition and superior to the titlé of plaintiff. The errors 
assigned are, thç overnjijng ôf the gepéfàl demurrer and the motion 
to require the plaintiff to make the pétition more spécifie and certain, 
and thé rëndition of the judgment. 

Thé dlSjcUlty in this case airises not somuch from th« allégations of 
the petitiqp ,as from those of.'the amendrtxent subsequently filed. The 
pétition States that the plaintiff was the owner and entitled to the pos- 
sessiotl of the- tract of land granted by Kentucky, on September 25, 
l$4^^,t<t I^iedford, Skidmore.&: Smith, "except the exceptions herein- 
af ter . jigmiéd," and then desci'ibes the original patent, ànœ adds : 

"But: excet)tlngtherefrom such portions thereof as arp embraced In the 
valld survey»: or. patents made or Issued prlqr to March 3* 1845, and further 
exceptlnfe itheref rom such portions thereof as are embraced wtthln" certain 
deeds whlchi'are described. :; 

The pétition further alleged that each of the défendants had wrong- 
fully and uniawfully aïid Without right entéred upon a portion or por- 
tions of tlie land sp ct^îmed and ownéd, by plaintiff, and hefeinbefore 
described as embraced withïn tlie boun|4^Hes of said ée.OOO-acre tract — 
"not lyltLg withln any of the exclusions therefrom aforesald; and without 
rlght detained thç same, the boundarîes ot whlch portion or portions of sald 
lànds'so eritered upon and detained by sald ^"éstJectlve défendahts being unr 
kUo^Vn to the piamtlff." ' ;*',i , , 

From ail this it clearly appears that thç portion of the .original Led- 
ford patent, which is içlairaçd bythe plaintiff , and spughttobe recov- 
ered must bereachedbyï the method of «xdusion. This court has al- 
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ready determined tlie b'oundaries of this patent; but a large portion 
of the tract is covered by patents and conveyances, patents made before 
the Ledford patent, and conveyances made since by Ledford and his 
associâtes and successors. - No question is made but that the convey- 
ances madè subséquent to the patent are sufficiently described. The 
Pfior patents vvere origiiialiy described in the pétition in a gênerai way, 
thvts: , , . 

"But etcepting therefroin such portlouB thereof as are embraced wlthln Valid 
surveys or patents made or issued prlor to Mareh 3, 1845." 

We are relieved from considèring whether this would hâve been a 
sufficient description, because thé plaintiff, of his own accord, filed an 
amendment which made this gênerai averment spécifie by including in 
an exhibit, which was made a part of the pétition, ail the prier patents 
which conflicted in whole or in part with the Ledford patents, so far 
as he had been able ta ascertain them. The question, therefore, now 
is whether the pétition .as thus amended is sufficient. It must be rc- 
member€;d that the only lànd clàimed by the petitioner, the only land 
which heclaims the défendants had wrongfuUy and unlawfully and 
without right entered upon and detained, is land "net lying within any 
of the exclusions theref rom aforesaid," and therefore it is necessary to 
know what the exclusions are. The land he seeks to recover is land 
lying within the Ledford patent, but outside of the exclusions ; that is, 
outside of ail the prier patents. Now, in the amendment he statés, as 
we hâve indicated, that he has included in the exhibit ail the prior con- 
flicting patents so far as he has been able to ascertain. But he goes 
on to scatter doubt by saying : 

"Oomplalnant says he carmot state wlth certalnty that each of the patents 
contalned In the said exhibit does actually conflict with the sald Ledford, 
Smith & Skldmore patent; but from thè best information he has, In the ab- 
sence of an actual survey, he belleves eacH"of them does to some extent conflict 
wlth sùtih patent. It is impossible ♦ * * to state positively or accurately 
to what extent the sald patents do so conflict, or that ail of them conflict 
at ail, without an aetual survey, • • • such has been ordered • ♦ • 
lu this case, for 'thèse' réasons : That many of the • * • senior patents 
described in sald exhibit 'are' found to conflict with each other, in some cases 
as many as three * » • wUi be found to overlap each other, and others 
are so indeflnlte in their descriptions that they will be held to be utterly 
voia andnot valid as supporting title aenlotr to the title of the complalnant ; , 
• * * but tQ what extent and in what numbers the senior patents * ♦ » 
overlap each other, and to what extent and in what numbers they wlll be 
found to be void for uncertalnty In the description, the complalnant Is unable 
tb state" positively untll after the coinpletlon of the survey which has been 
ordered by the «ourt: in this case." 

The amendment further states that the plaintiff files the exhibit as 
containing, to the best of his knowledge, information, and belief, a true 
list of the tracts of land which were meant and referred to as exclu- 
sions from the complainant's title to the said 86,000-acre tract; but 
there may be other tracts, not described in said exhibit, which will tum 
out to be found located within the 86,000-acre tract that are superior 
to it, or it may turn out that some of those described in the exhibit 
as senior will be found not to be senior or superior to the title of the 
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tomplainant. The indorsement by the plaintîff on the package of thc 
prior patents, says : 

"It must be understood however: (1) That It la not posltlvelt kttown that 
ail of thèse patents are inslde of Ledlord, Slildmore & Smith patent No. 6,975. 
(2) That thace may be others not known to.me whlch upon an actual survey 
may be fonnd Insîde, (3) The exact areaS, boundarles, or locations of thèse 
patents cannot bies ' dètèrrûlned wlthout actual sarrey made iipon the ground- 
The llst Is the best which can be produced from our présent knowledge, but 
Mr. Davis wUl not be beld bound for the completenesa or accuracy of the llst, 
or the areas exeluded ; thereby." 

We understand that the stringençy of the old rule is somewhat re- 
laxed, and "cer^qm est quod certum reddi potest" (Glacier Mountain 
Silvo- Min. Co. v. Willis, 137 U. Sv ^71, 480, 8 Sup. Ct. 1214, 32 L. 
Ed. 172) ; but the trouble is that. fins amendment not only does not 
fumish the required information, but fails to point us where to get it; 
The natural method, in ah -action of ejectment, would hâve been to 
describe by metes and bounds the portion of the original patent which 
was sought tp be recovered; but, this coùld not be done without a sur- 
vey, apd no survey hadbeen made, Thèrefore the method of exclu- 
sion Mv,^a VLspà. This was proper enough. Maxwell Land Grànt Co. v. 
Dawsoh, 151 U. S: 586, 605, 14 Sup: Ct. 458, 38 L- Ed. 279, and the 
cases cited on the latter page. But, to locate defînitely by the process 
of exclusion, it is necpgsary to describe accurately the exclusions. This 
canrjpt be.dpne by the infomiâtiQn contained in the amendment. The 
exhiliit dpes not assume jtp set but a complète and accurate list of ail 
the pripr patents. It states that spme may be missing, that others 
may be invalid, and that otheré may overlap, and it does not point out 
the patents to which thèse statements refer. The défendants are thère- 
fore, left. in dîf)ubt as tp the extent of the exceptions, and, since the 
plaintifï seeks to recover ail pf the original patents outside of the ex- 
ceptions, the pétition as amended does not inform them of what the 
plaintifï charges them with wrongfully detaining and seeks to recover. 
Moreover, this lack of information leaves to the marshal or executive 
officer of the court, under the judgment, the need and power of deter- 
mining a cpmplete Ijstpf the prior patents, with their validity and 
location. He may détermine wheliier a patent is within the boundaries 
of the original patent, whetherit was prior and superior, whether it 
is valid, and the location of thé land described by it. Wë do not be- 
lieve that, under the law of KentuCky, such judicial power should be 
vested in the marshal. Farmer & Arnold y. Samuel, 4 Litt. 187, 193, 
14 Am. Dec. 106. Thèrefore we hold the court erred in not requiring 
the pétition, with the amendment, to be made more definite and cer- 
tain. 

The judgirient of the lower court is reversed. 
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SHINB et al. T. FOX BBOS. MFG. CO. 

(Circuit Court of Appeals, Bighth arcult October 19, 1907.) 

Ihjtjnction—Gbound&— Boycott bt Labob Uwionb of Peoduot of Nonuniow 
Faxttoey. 

Complainant company operated a factory for the manufacture of sash, 
doors, and other articles of "trinj" for buildings In St. Louis, employin« 
from 50 to 75 men. It conducted Its factory on the open shop principle, 
employing union and nonunion men wlthout discrimination; but ail of 
Ita workmen were in fact nonunion. Défendants were labor unions, and 
their représentatives comprising carpenters and members of the building 
trades. They appointed a committee for the purpose of unionizing com- 
plalnant's and other nonunion shops, whlch committee did not attempt 
to induce complainant's employés to join the union, but trled to Induce 
complainant to employ only union men and to discharge ail employés who 
did not joln the union. When complainant refused, they issued clrculars 
giving a llst «f ail union shops in the city engagea in the same business, 
and statlng that union carpenters would not be permitted to work upon 
bulldii^ materials not the product of a union shop, whlch they sent to 
building contractors and owners, and by threatenlng, and in some in- 
stances calling, strikes of their union workmen, they compelled a number 
of contractors who had been customers of complainant to elgn agreements 
not to buy from It in the future, and in other ways undertook to make it 
Impossible for complainant to do business unless It acceded to their de- 
mands. fleW, that their concert of- action and their acts constltuted an 
imlawful Interférence wlth complainant's business, whlch entitled It to an 
Injnnctlon. 

[Eîd. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, f 174.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

George H. Shields and.Shepard Barclay (Thomas T. Fauntleroy 
and Cornélius H. Fauntleroy, on the brief), for appellants. 
Herbert R. Marlatt and F. H. Sullivan, for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This is an appeal from an order tempo- 
rarily enjoining certain labor organizations and their officers from boy- 
cotting the manufacturing company and the product of its factory. The 
action of the trial court was in view of the following facts : The com- 
plainant, the manufacturing company, is engaged in the manufacture 
of sash, doors, blinds, and other articles used in the construction of 
buildings. Its factory is located in St. Louis, Mo., and is what is 
known as an "open shop" ; that is to say, the complainant did not dis- 
criminate between union and nonunion labor, but left that matter to 
the voluntary choice of its employés. So far as complainant was con- 
cemed, workmen of both classes could obtain employment there. In 
fact, however, its employés, numbering from 50 to 75, were nonunion. 
The rules of the union labor organizations did not permit their mem- 
bers to work in an open shop except in spécial cases and for spécifie 
purposes. There were J33 open shop factories in St. Louis like com- 
plainant's, and their product, which was commonly called "trim," was 
about 80 per cent, of the total amount used annually in tiie building 
opérations in that city. The employés in thèse factories, about 1,000 
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in number, were nonunion, excepting perhaps 3 or 4. By far the 
greater proportion, prëbably «pwafd of 90 pér ceht., of the carpenters 
engaged in the érection of buildings in St. Louis belonged to union 
labor organizations. In this state of affairs, a représentative of the na- 
tional orgâiiiiàtion kndvi^ri as thé "United Brotherhood of Carpenters 
and Jpiners qi America" , came from New York to St. Louis for the 
purpose of orgaiiizing the ppçn shbp. f actories in St. Louis into clôsed 
or union shops. He todc charge of and directed the course of the dé- 
fendants» to acçomplish'that end. Although action was taken against 
soniç;'bf the other ppen 'shop'factofies, it is quite çléar from the évi- 
dence, tliat. çoniplainant yvas. selected for especial attention. There 
seemed to.be in its case more persistent and concentrated efforts. The 
defendantis dîd not go aboùt it by approaching complainant's employés 
and persûading them td join the union labor organizations, but they 
endeàyôrpd to make it impossible for cômplainant to continue its busi- 
ness ûnless.it would adjustilie wages and hours of labor to the union 
scale and require its employés to join the unions or leave its service. 
The defeftdàîits did not seek the assent or co-operation of the nOnunion 
employés. Their efforts, \yère not solicited by those employés, nor did 
the coitiplainant invite their intervention. The relations between côm- 
plainant and its employés were mutually satisfactory. There was no 
strike^ aiïd no controversy abqut -wages, hours, or other conditions of 
service. 'The défendants -ëoughttoaccbmplish their purpose in this 
way: Upon the arrivai çf the organizer, a committee known as the 
"trim corhmittee" was appointed by the central governing body of the 
défendant prganizations. The organizer was ex ofïicio a member of 
this committee. To them was committed the active duty of organizing 
the open shops. They caused to be printed circulars giving lists of the 
factories which were nin as closed shops, and delivered them to con- 
tracting builders and arthitects of St. Louis, who would hâve to do 
with the préparation bf plans ànd spécifications and the construction 
of buildings. They aiso gave them to owners of property who were 
about to improve the same. They watched the records of building 

?ermits to leartj as early as possible of projected building enterprises. 
*he list of closed shpps jmplied that ail those not named in the list 
w;ere, tp use the expression employed, "unfair." The circulars con- 
tained a warning that union carpenters would not be permitted to work 
upon any building matçrials not the product of a closed shop. They 
kept track of the output of complainant's factory and where it was 
delivered for use in building. Some contractors who had been cus- 
tomers pf cômplainant for, many years were required to sign a con- 
tract . which put an end tP this patronage. Building opérations in 
which the product was used were suspended by strikes of union work- 
men which were ordered by the défendants. In some instances the 
union carpenters did not désire to cease work, but they were required 
to do soby threats of discipline at the hands of the organizations, which 
meant fines and ultimate expulsion. , In one instance, union workmen, 
uppp a building in which complainant's product was used, were fined by 
their organizations for rcfusing to cease work at the direction of in- 
dividual dtrfendantSraodtthe contractor .twho employed them, though 
not a jjjeiîibçf- of any uaicfa, was also fined and required to pay a sum 
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of money as a condition to his being allowed to continue work with 
the use of union labor. In most instances where obligations had been 
incurred by builders requiring them to use the product of complain- 
ant's f actory, they were allowed to continue with union labor upon tïie 
condition that a contract be executed, wherein the builder agreed that 
in the future he would not use such material. The défendant organ- 
izations also had what is known as a "we don't patronize" list This 
was applied to a brewing association which had allowed nonunion 
"trim" to be used in the construction of one of its buildings. When 
the brewing company learned that its product was being boycotte4, it 
canceled its contract for the use of the nonunion product, and the or- 
ganizer sent forth a statement that the concem was no longer unfair 
to union labor. It does not appear, however, that this method was 
employed against the complainant. 

We are of the opinion that the combination and concert of action 
of the défendants and the character of the active measures taken against 
the complainant, its product and its customers, including the enforced 
signing of contracts by Such customers putting an end to future busi- 
ness relations with the complainant, and the notices and warnings to 
those who might become customers in the future, make the case Indis- 
tinguishable from that of Hopkins v. Oxley Stave Cb., 83 Fed. 912, 28 
C. C. A. 99. 

Much évidence offered by both parties which was germane to the 
comprehensive charges made in the bill was excluded at the hearing 
and does not appear in the record. The proper practice, even though 
the admissibility of the évidence was doubtful, is shown in Blease v. 
Garlington, 92 U. S. 1, 23 L. Ed. 521, and Dowagiac Mfg. Co. y, L,och- 
ren, 143 Fed. 211, 74 C. C. A. 341. 

The order of the Circuit Court is affirmed. 



GRAND TRUNK RY. CO. OF CANADA T. FLAGG. 

(Circuit Court of Appeals, First Circuit October 24, 1907.) 

No. 735. 

Railboads— Action roB Iwjuey to Pekson on Tback— Peooï of Suffebiko. 

A chlld flve years old was struck })y a rallroad englue, so as to break 
in his skuil, exposlng and crushing parts of the bràln. He breathed for 
three-quarters of an hour after, and at tlmes moaned. Beld, that in a 
common-law action by his admlnistrator to recover damages for his 
suffering resulting from his ln.1ury, which rlght of action survived to 
plaintiff by statute, évidence of such facts was Insufflclent to show that the 
chlld In fact suffered or to àuthorlze a recovery. 
Same— Injubt to TBEspAssBa— Evidence of Wanton Négligence. 

A rallroad company owes no duty of care to a trespagser on Its traek, 
except to refrain from hls wlllful or wanton Injury, and oannot be held 
llable for the Injury of a chlld so trespassing, where the englneer of the 
train which struck hlm testifled that he came upon the traek so Short a 
distance ahead of the englne that It was Impossible to stop the train be- 
fore striklng him, and where the englneer's testimony was uncontradicted, 
except by évidence whieh at mc>st could no more than ralse a probablUty 
that the chlld had walked for some distance on the traek. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 41, Railroads, Il 
1238,1239,1359-1361.] 
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In Error to the Circuit Court of the United States for the District 
of Maine. 

Leroy L. Hight (Clarence A. Hight, on the brief), for plaintiff in 
error. 

Henry W. Oakes (Oakes, Pulsifer & Ludden, on the brief), for dé- 
fendant iri error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. Ernest Flagg, the plaintiff's intestate, a 
child fivq ,years old, was struck by the defendant's engine, and died, as 
will hereinafter be set out more fuUy. In so far as the suffering caused 
him by the injury complaîned of gave a right of action to the child in 
his lifetime, this action survived to the plaintiff, by virtue of the stat- 
utes of Maine, and the plaintiff theréupon sued the défendant at law, 
and recovered judgment upori the verdict of a jury. At the trial the 
défendant seasonably moved the Circuit Court to direct a verdict in 
its favor, and^it d\ily excepted to the court's refusai. The motion was 
urged upon two grounds, which sufEciently appear from the record as 
a whole. 

1. That there wa.^ no évidence of the child's suffering. The action 
was based upon a right recognized by the common law, apart from stat- 
ute. The plaintiff's right, thus sued on, gave him damages only for the 
suffering of his intestate, not for his intestate's death. If the child did 
not suffer, his adtninistrator cannot recover in this action. The dé- 
fendantes engine struck the child's forehead, so as to break in the skull 
and to force back the top of it, exposing and crushing parts of the 
braîn. The child breathed for three-quarters of an hour. As évidence 
of his suffering during this time, the plaintiff relied upon his moans, the 
motions of his lips, and certain sounds which his father took to be the 
words "Papa" and "Mamma." The child was congenitally deaf, and 
therefore almost dumb. Momentary consciousness of suffering, inci- 
dental to death, and at law inséparable from it, may not be excluded by 
this évidence; but we holdthat the plaintiff offered no proof of that 
suffering, for which alone the law in its practical administration can 
award damages, The Corsair, 145 U. S. 335, 348, 12 Sup. Ct. 949, 36 
L. Ed. 727. It follows that the leamed judge below erred in refusing 
to direct a verdict for the défendant 

2., As additionàl évidence of the child's suffering may be introduced 
at tlîe next trial, we are obliged to examine also the other ground upon 
which the défendant rested its motion for a verdict. It contended that 
there was no évidence of the négligence of its engineer, the defendant's 
servant alleged to be in fault. When struck, the child was a trespasser 
upon thé railroàditrack. As to him, the engineer was required only to 
refrain from WiHful or wanton injury. The engineer testified that the 
child sprang upori the track when thè train was but 16 or 20 rods away. 
To stop the train within that distance was impossible. There was évi- 
dence that the child was seen walking down the track just before the 
engine struck him. The plaintiff contended that the jury might infer 
the child's longer présence on the track from the fact that the private 
way, by which thé child probably entered thé railroad location, crossed 
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it 78 feet from the place of the accident, and so that the child had prob- 
ably walked along the track for that distance. As the track was 
straight, and the view unobstructed, the plaintiff further contended 
that the engineer must hâve seen him for some time before the accident, 
and therefore must hâve run over him recklessly. But to rely upon 
thèse mère probabilities is to disregard direct évidence for conjecture. 
The probabilities are too slight to warrant a verdict for the plaintiff. 
The circunistances of the case are too little known. There is no évi- 
dence in the record to show that the engineer saw the child while it was 
possible to stop the train. Unless he did, the défendant corporation 
was not at fault toward a trespasser. On this ground, also, the jury 
should hâve been directed to return a verdict for the défendant. _ 

The judgment of the Circuit Court is reversed, ànd the case is re- 
manded to that court, with directions to set aside the verdict and for 
further proceedings not inconsistent with this opinion ; and the plaintiff 
in error recovers its costs of appeal. 



PUGETT SOUND NAVIGAIÏON CO. y. LAVBNDAR et al. 

(Circuit Court of Appeals, NInth Circuit October 14, 1807.) 

No. 1,425. 

1. COTJETS— PEDEEAI, OOTJETS— DETEBMINATION or QtnSXIONB OF JUBISDICTION. 

A Circuit Court of Appeals is bound to Inqulre, flrst, as to Its own juris- 
diction of a cause brought before It by appeal or wrlt of error, and, sec^ 
ond, as to the jurlsdlction of the court from whlch the record cornes, even 
though the question Is not raised by the parties. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 13, Courts, § 1103. 

Jurlsdictlon of Circuit Court of Appeals, In gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. O. A. 6; United States Freehold Land & 
Emigration Ce. v. Gallegos, 32 C. O. A. 475.] 

2. Appeal ahd Eîeeob— Reveesal foe Jueisdiotionai. Defects— IXisposition 

OF Cause. 

Where a Circuit Court was wlthout jurlsdictlon of a cause because of 
the absence from the complaint of necessary Jurlsdlctlonal allégations, 
the appellate court. In reversing the Judgment therein for that reason, 
may properly remand the cause and direct that plaintiff be permltted to 
amend the complaint in that respect,' especlally where the question of 
JHrisdlctlon was not raised In the trial court. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Ira Bronson and D. B. Trefethen, for plaintiff in error. 

Byers & Byers (Clay Allen, of counsel), for défendants in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

GILBERT, Circuit Judge. Mary R. Lavendar, as plaintiff, brought 
this action to recover damages against the plaintiff in error and Charles 
Stanlpy and Samuel Barlo, as défendants. The complaint shows no 
jurisdiction on the ground of diversity of citizënship. It allèges the 
citizenship of the plaintiff in error, but makes no allégation whatever as 
to the citizenship of the other parties' to the action. No other ground 
of iurisdiction is suggested. This court is bound to inquire, first, as to 
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its pwn jurisdiction, and, second, as to the jurisdiction of the court 
from which the record cornes, and this even when the question is not 
raised by the parties to tlje action. M. C. & h. M. Ry. Co. v. Swan, 
111 U. Sv 379, é Sup. Ct. 516, 28 L. Ed. 463. 

Theîjudgment must therefore be reversed for want of jurisdiction 
in the Circuit Court. ' 

But, while reverSing the judgment, this court may properly direct 
that the plaintiff in the action be permitted to amend the çomplaint so 
as to show diverse citizenship. Robertson v. Cease, 97 U. S. 646, 24 
L. Ed. 1057 ; Morgan v. Gay, 19 Wall. 83, 32 L. Ed. 100 ; Johnson 
V. Christian, 125 U. S. 645;, 8 Sup. Ct. 1135, 31 L. Ed. 830; Stuart 
V. City of Easton, 156 U. S. 46, 15 Sup. Ct. 268, 39 L. Ed. 341; 
Rondot v; Township of Rogers, 79 Fed. 677, 35 C. C. A. 145. 

In Robertson v. Cease, it is said: 

"Such â course Is pecullàrly proper In this case In vlew of the fallure of 
the plaintiff In error to make In the court below the précise question of juris- 
diction whlch he urges upon our considération." 

In Rondot v. Township of Rogers, Judge Taft said : 

"It Is doubtless true that the plalntffl in error can amend lils déclaration 
so as afflrmatlvely to show hls alieDage, and thus that the same questions 
wlll probably be presented on a new trial as now arlse upon the record. It 
would shorten the litigation, therefore, were we no-w to pass upon the ques- 
tions raised, but the Suprême Court has not deemed It proper to take such a 
course in a case Uke this. Robertson v, Cease, 97 U. S. 647, 24 L. Ed. 1057." 

The judgment of the Circuit Court is reversed, with costs to the 
plaintiff in error, and the cause is remanded to the Circuit Court, with 
leave to apply for amendment, and f6r further proceedings. 



INTERNATIONAL POSTAL SUPPLT 00. OF NEW YORK T. AMBRIOAN 
POSTAL MACHINES 00. 

(Circuit Court of Appeals, First Circuit October 9, 1907.) 

N0..664. 

1. Patents— Infbingemknt-ttStamp Oanceling Machines. 

The Laass and Hey patent, No. 888,366, and the Hey patent, No. 632,- 
S27, for stamp cancellng machines of the type In whlch the letter actuates 
the prlntlng mechanlsm, construed, and held not infrlnged. 

.& $AUE.. 

Bâtes y. Kelth, 84 Fed.. 1014, 28 C. C. A. 638, as to implements of unl- 
versal use, applied, and décision of the Circuit Court of Appeals for the 
Second Circuit In Groth t. International Postal Oo., 61 Fed. 284, 288, 9 
O. O. A. 507, foUowed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 141 Fed. 969. 

Arthur E. Parsons and -Benjamin Phillips (Alfred H. Hildreth, on 
thé brief), for appellant. ' 

William K. Rich^rdsçji (Alexander D. Salinger, on the brief), for 
appellee. " 

BeforePUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges, 
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PUTNAM, Circuit Judge. This is a bill in equity fOr the alleged 
infringement of three patents, as follaws: The first, issued on May 4, 
1886, to George W. Heyand Emil Laass, on an application filed Febru- 
ary 26, 1884, No. 341,380; the second, issued on August 21, 1888, to 
George W. Hey and Emil Laass on an application filed on June 2, 
1884, No. 388,366; the third, issued on September 5, 1899, to George 
W. Hey, on an application filed on September 17, 1884, No. 632,527. 
The Circuit Court dismissed the bill, and the plaintiff appealed to us, 
limiting its appeal to the second and third patents, namely. No. 388,366 
and No. 632,527. 

The spécification of the first patent states that it is, for "improve- 
ment in marking and stamping apparatus," and that the object of the 
invention was to mark or stamp mail matter and analogous articles 
in an expeditious manner, and that, to this end, the invention consisted 
of novel means for automatically applying the stamp. There were 
18 claims in ail. The only one we need now notice js the following: 

"4. In combinatlon with a letter-supporting bed, a carrier for moving the 
letter over the bed, a stamp or marker, and a mechanlcal engaglng-flnger to 
engage the moving letter and transmit motion to the stamp or marker, sub- 
stantlally as descrlbed." 

The application for the second patent — that is, No. 388,366 — con- 
tains the following: 

"Our invention relates to improvementé In stamping apparatus of the char- 
acter set forth and fully descrlbed in our application for letters patent flled 
Febniary 26, 1884, patented May 4, 1886, No. 341,380 ; and it bas for its ob- 
ject the production of an apparatus with whlch letters and mall-matter gen- 
erally may be automatically stamped while the said letters or mall-matter are 
In transit on a letter-supporting bed, over whleh the aforesald mall-matter Is 
moved; and the Invention consists, essentlally, In the combinatlon, with the 
letter-supporting feed-bed, of a stamp normally out of the path of movement 
of the mall-matter and a stamp trlpper or releaser normally In sald path." 

The application then proceeds to state some further détails to which 
the patent relates. At the close the following appears: 

"We do not clalm, broadly, the combinatlon with a letter-supporting feed- 
bed, of a movably-supported marklng-roller, held intermlttently in the letter- 
path; nelther do we claim, broadly, the combinatlon, with a letter-feed, of a 
marklng-roIIer and a contact-finger connected to operate! the marking-roller 
wlthout stopplng the letter to control the registry of the marking die there- 
on, the same formlng the subject-matter of a separate pénding application in 
favor of George W. Hey." 

It is apparent that thèse extracts from the application for patent 
No. 388,366 were not completed when the application was filed, be- 
cause the first one refers to a subséquent date of May 4, 1886. The 
second one is confused, but, probably, it refers not only to the appli- 
cation for patent No. 341,380, but, also, to the application for patent 
No. 632,527, which was filed between the time the application for 
patent No. 388,366 was filed and the time of its issuance. Thèse 
topics, however, will not prove of conséquence. 

Patent No. 388,366 contains five claims, of which the only ones we 
need notice are as follows: 

"1. In a machine for stamping or marklûg mall-matter, the combinatlon, 
«rltfa the supportlng-feed bed, of a atamp normally ont of the path of mor*- 
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iftent of the mall-matter, and a stamp trlpper or releaser normally In sald 
path. ,! 

"2. In a machiné toi marklng mall-matter, thç combinatlon of an oscillatlng 
frame carrying a marklng-roller, and a lever provlded wlth a catch for en- 
gaglng the oscillatlng frame and extendlng into the path of the movlng mall- 
matter." 

The specificatipn of the third patent states that ît relates to ma- 
chines for automaitic stamp-canceling, and that such machines had 
not been successful in practical opération for lack of proper regis- 
tration. The spécification is very long, cbvering many détails to which 
appareritly the patent relates ; and there are 69 claims. We need re- 
peat only claim 4: 

"4. In a mall-marlsing machine for automatically marlîing mail-matter, the 
combinatlon with a feed member and a marklng member having a die; of 
means for controlllng the registratlon of the die upon the ma.il-matter." 

The underlying feature of ail thèse three patents is that, in some 
manner, the séries" of mechanical events which results in stamping 
the letter is set in motion by contact with the letter itself . It seems 
to be admitted that the patent which first issued, No. 341,380, was 
the first in the art in which this important feaure was developed. Not- 
withstanding ail that is said to the contrary, we cannot deny that, look- 
ing at thiis feature brôadly, it is an essential élément in the respond- 
ent's machine. If, therefore, we had to deal with any patent belong- 
ing to the complainant in which the claims covered this broad feature, 
we mîght be compelled to doubt the conclusion reached by the Cir- 
cuit Court; but, as the case stands, and as we are not dealing with 
the first patent to Laass and Hey, wé must aifirm it. 

The record hère is very voluminous, containing over 3,000 pages. 
The opinion of the learnied judge of the Circuit Court was evidently 
elaborated with great café. It fully explains ail the facts necessary 
for an understanding of the case as it appears before us. The ques- 
tions involved are such that, probably, no future case will présent the 
same conditions, so that it would be of no benefit to either the bench 
or the professiot^. to extend this opinion by restating generally what 
has been already fully set, out. : 

The complainant contends that the first claim of the second patent, 
No. 388,366, is so broad that ît covers "every kind of a stamp normal- 
ly out of the pâth of thé moving mail-matter, and every kind of a trip- 
per or releaser for the stamp normally in said path.' It necessarily 
rests its case on this proposition. The opinion of the leamed judge 
of the Circuit Court has met this fully in détail, and we need not go 
so much into it as he has done. It is enough for us to say that the 
first patent to Laass and Hey, which, as we hâve said, is not now in 
issue, exhibited one method by which stamping a letter is accomplish- 
ed by a stamp "normally out of the path of movement of the mail- 
matter," made effective by the resuit of a contact between the letter 
and something normally in its path; so that what appears in patent 
No. 388,366, if invention at ail, is simply for an improvement on what 
was described by the earlier one. 

Claim 1 of patent No. 388,366 substituted as a Connecting link be- 
tween the letter and the stamp or die a séries of mechanical devices 
in lieu of an electric current shown in patent No. 341,380. In the 
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State of the art as it now exists, and as it existed when thèse patents 
were applied for, the making of such a substitution was prima facie 
within the ruies as to équivalents. If the respondent is correct in 
stating îts position, the direction of attivity was reversed between the 
machines of the earlier and the later patents; but this, also, in the 
State of the art, was prima facie within the mies as to équivalents. 
There are no other différences. Therefore it is clear that claim 1 of 
the second patent must hâve been purely for improvements in détails, 
as stated in what we hâve quoted from the spécification; and, as the 
learned judge of the Circuit Court has well said, in substance, daim 
2 of the second patent is more clearly subject to the same observation. 
The détails in the respondent's machine vary from patent No. 388,366 
at least as widely as No. 388,366 varies from the one which preceded 
it. This, also, was the substantial conclusion of the Circuit Court of 
Appeals for the Second Circuit in Groth v. International Postal Sup- 
ply Co., 61 Fed. 284, 288, 9 C. C. A. 507 ; so that, not only because 
our own investigations lead to the same resuit as that reached by the 
Circuit Court, but ta one in harmony with an earlier décision of the 
Circuit Court of Appeals for another circuit, wè hold that the appeal, 
so far as patent No. 388,366 is concerned, cannot avail. 

Coming to patent No. 633,527, which we hâve said relates so far 
as we are concerned to registration, the learned judge of the Circuit 
Court observed, in effeçt, that it was impossible that the respondent's 
device assimilated with the complainant's, because in the complain- 
ant's machine we start with a die normally at rest, while in the re- 
spondent's we start with a die which is always rotating. Therefore 
the problem of the complainant's machine must be solved by control- 
ling the die, while that of the respondent's must be solved by control- 
ling the feed. We may also add that, in the state of the art, registra- 
tion is a matter of such universal use and application that mechanism 
providing therefor is usually matter of détail. As with guides, mould- 
ing tools, and other implements of universal use, every mechanic en- 
joys thé public fight to organizè methods of registration to meet the 
peculiarities of his own mechanism. Bâtes v. Keith (C. C.) 82 Fed. 
100, 103; Id., 84 Fed. 1014, 28 C. C. A. 638. Consequently, as we 
approve the distinctions made by the learned judge of the Circuit 
Court, we must accept his conclusion as correct ; and thus the appeal 
is entirely disposed of . 

The judgment of the Circuit Court is afSrmed, and the appellee re- 
covers its costs of appeal. 



WBISSBNTHANNEK r. DODGH METTALIilO CAP CO. 

(Circuit Court, D. New Jersey. October 26, 1907.) 

Patents— Aktioipation—Bottlk Stoppbbs. 

The Welssentharmer patent, No. 801,281, for a sbeet métal stopper for 
bottles, etc., bavlng a securlng flange provlded with a tongue, and belng 
weakened by sllts adjacent to said tongue so that It may readily be rup- 
tured and removed by means of the tongue, Is vold for lacis of novclty and 
Invention, bavlng been anticlpated by the Calleson patent, No. 708,528; 
tbe two devices differlng, if at ail, only lu tbe degree to whicb the sllts 
«re exteaded. 
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In;'E(juity; On filial heàring. 

iiasticic & Jones .(Charles p. Jones/ di;!Çounsel), for içûmplaînant. 

Howspn, & Howson ( Hutert! Howsbn, ôf counsel) , for (défendant. 

CROSSj District Judge. The complâinant, by its bill of complaint, 
charges 'thé défendant with infHngemehi: of clâims 4, 14, and 21 of 
patent No. 801,281, issued to him October 10, 1905, for à sheet-metal 
closure for bottlës, jars, etc. The claiins îhvolvêd in this controversy 
are as fôll6^ys,:^ ; 

"A slieé.t-meial stopper havliig, à clrcmnferentlally-iiitegral flange adapted 
to secui-e Ùië stopper to a réceptacle ; said flange being weakened In a vertical 
direction and àlso wçakened In a direction extendlng clrcumferentiiEiHy there- 
of, wherelby wben the flange Isïniptured tbe stopper may be readily removed 
froin the ' rôCGDt&cI©»'* 

"A sheet-iDetal stopper ha vlng a ctrctunferentlally-intégral securing-flange 
adapted to be bent Into locklng tiélatlon wlth à sultable shouldèr on a récep- 
tacle; Sàld 'fiante belng provld'èd wlth a tondue and belng weakened In a 
vertical direction adjacent) towIditon^éfWbereby the flange may be rup- 
tyred and released from the -loçilng-sbouider by, means of the tongue, and sald 
flange.. being weafcened in a d^^eHIon extending circumferëntlalli? thereof ad- 
jacent to sald tongue, whereby wiien the tiange Is ruptured the stopper may 
be readily removed from thfe réceptacle." ■ 

"A sheet-nietal stopper havlng ai clrcumferentlally-lntegral securlng-flange 
and a detachtng-tongue intégral therewltji and formlng a part thereof ; sald 
tongue belng detacliably connectfid, vfMi the adjacent parts of sald flange, and 
said flange havlng a weakened Une extehdiûg drcumferentlaliy thereof 
adjacent t6 sald tongue, wheréby thè flange niày be easily ruptured by the 
tongue and the stopper readily removed from the réceptacle." 

The patentée, :in speaking of thè prior art, and of the merits of his 
invention, uses the foUowihg. language : 

"As heretofore I constnicted, sheet-metal stoppers hâve been provlded wlth 
continuous flarigés havlng détachable connectloiis ; the Intention being to 
forûi the stopi>érs of sufflclently thln material to enable them to be readily 
removed when thé Connecting portions of the flange are sépara ted and to 
80 dispose a, detachlng- tongue -tha,t; a force applled to the tongue will release 
the flange aiid permit the stopper to be r^noved. Thèse stoppers, however, 
hâve falled for two principal reasons; In thé first place. In noue of the 
prier devices Is the éonstruction such that the flange may be readily released 
by a pull on the tongue and thé détachable connections thereof at the same 
tlme strong enough to effectif ely hoia the contents of the yessel under pres- 
sure. In tte second place,,in nonepf the prlor devices. is the construction auch 
that the stopper may bè réàdlly fletached from the bottle, even when the 
connected portions of the flange are separated. , 

"My Invétitlon haS for aa objectto provide a cottstructlon whereby the 
stopper may be readily removed from the vessel by, the ordlnary user without 
spécial care or skill. More partlcularly, the objects of the Invention are to 
provide in a tongued and flanged stopper a construction whereby a compara- 
tlvely sllght, force, applled to the tongue may release a portion of the flange 
from the shouldér of the bottle, so that the stopper may be readily removed 
from the vessel. Dther objets of the Inyentlon wlllmorefully appear from 
the followlng description: 

"I bave found that by weakening thé flange of the stoipper In a vertical di- 
rection, sOthàt the flange iriay be easily ruptured, aiid^éàkéhlng the flange 
aliso in a çlrcumferèntîal' direction adjacent to the point "wjiere It'is weakened 
vertlcaily, the stopper ipay nbtbnly be éàsil^ relèased from its locking rela- 
tion, but it may âlsôbë readily removed from the réceptacle.*' 

There 'are certain cônsti'uctive feàtares eonimon to the above daims, 
namely, a circumferentially-integral securing-flange, which is vertical- 
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ly and circumf erentially weakened by slots, whereby when the flànge 
is ruptured the stoppèi" lîiay be readily removed frcml the réceptacle. 
A rupture of the stopper flànge is therefore an essentîal feature of its 
opération. It is unhecessary to, qonsider the prier art at length, since 
the defendailt rests its claim of anticipation upon patent No. 708,528, 
issued September 9, 1903, to one Christian A. Calleson, for a métal 
cap for bottles or jars, and moré particularly upon the constructions 
shdwn in figures 5 ànd 6 of that patent. In speaking of his invention, 
Calleson says: 

"The Invention consiste, essentially, In the novel meana employed for sever- 
Ing the flànge or slde walI of the cap, whereby the same is loosened from Its 
locking engagement with the bottle or jar neck, and to that end a tongue Is 
formed either within the body of the cap or projecting from Its slde wall 
or flànge, the base of wbich Is loeàted wlthln the sald slde wall or flànge, 
and one or more sllts extended to the base of the tongue, thus leavlng thé 
flànge severed, except at the base of the tongue, which portion Is readily 
broken at wlll by bendlng the tongue outward away from the body of the cap." 

And, again, with référence to the modifications shown in figures 6 
and 6, hçi adds : 

"Fig. 5 Is a vlew of a eap-blank, showlng the addltlonal sllts near the base 
of the tongue, as flarlng away from each other to Insure a wlde break in 
the cap^flange or slde wall. FIg. 6 Is a slde vlew of the cap formed from 
the blank shown In Fig. 5. • * ♦ 

"In the form shown in. FIgs. 5 and 6, the addltlonal sllts are denoted by 
7 and 8, which sllts are eut through the flànge of the cap of an angle to each 
other 80 as to weaken a larger portion of the slde wall or flànge of the cap 
than where the paraliel sllts 5 and 6 are used. * • • 

"A very strong but sufflclently brlttle métal can be ntllized where the break- 
Ing of the métal at the base of the tongue séparâtes the slde wall or flànge of 
the cap, and It requires a very sllght force to release a cap of thls character. 

"It is uHderstood that the tongiies ànd sllts may be made In différent shapes 
and sizes to suit différent re^uirements, and that any number of tongues may 
be employed with their correspondlng Intermediate sllts." 

A drawing of figure 6 of the Calleson patent, as just referred to. 
and of figure 2 of the patent in suit, are given below : 



Oalleaon. 



Weistenthanner, 



-e. 



ç^ 




A cursory glance shows not only their close similarity, but sub- 
stantial identity. The complainant's claim to novelty consists largely in 
a weakening slot in the flànge, extending circumf erentially thereof. 
That this is true will be seen by the foUowing quotation from the tes- 
timony of the complainant's expert. 
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•fOSio Calleson patent falls to disclose the SBbject-matter of daims 4, 14, 
«aCL 21, ol[ the patent in suit, in that H nelther sbows nor descrlbes the weakening 
of tte flange bf the stopper In a direction extendlng clrcumferentlally thereof, 
jBo that the stopper may be réûdlly removed from the réceptacle whea the 
flange-is ruptured, which forma an essential feature of eacb of the said 
elalms." 

It is true that the compj^inant's expert also daims that there is a 
différence in thçir mode of rupturing the flange, but I do net think this 
view can be maintained. The office of the tongue in rupturing the 
weakened flange is essentially the same in either case. In both pat- 
ents, it is dearly provided that the necks of m'etal intervening the 
tongue and the slots shall be brôken so as to sever the flange, and 
that resuit, which is the declared pùrpose of both patents, is obtained 
in each in substantially the same way. The only distinguishing dif- 
férence 'thprefore, if any, between the two patents, will be found in 
the cirçuînferential weakening of the flange as described in the pat- 
ent in suit. When the complainant's application was pending in the 
Patent Office; the Câllésbri patent was cited as an anticipation. The 
complainant's solicitor, who, by the way, was his expert at the hear- 
ing of the caise at bar, èndeavored to avbid that référence by amend- 
ing some of Jiis claims, as fpUowS: "The flange being weakened in 
a direction and to such extent as to permit the easy removal of the 
stopper" — ^and again: "To such extent that the stopper may be 
l'eadily removed from the réceptacle." With thèse and other like 
amendments, the solicitor claimed that hijs invention was clearly dis- 
tinguishable irom the ÇalIeson patent. In his argument before the 
examiner, however^ he used the foUowing language: 

"In the Oallegon patent, the flange of the stopper is not weakened In a latéral 
or clrcilmferratjilal direction to such extent as to enable the stopper to be 
removed from the réceptacle wlthout the ald of a tool or implement The 
only hlnt In the Calleson patent of a weakening of the flange in a latéral di- 
rection Is'foÉund in the Inclined slots 7'anfl Sof Plgs. 5 and 6. Thèse slots, 
however, will not permit the stopper to beiremoTed from the réceptacle by 
the Angers." 

Apparently, therefore, the imperfection that the complainant saw 
in the Cajlleson patent was that the weakening of thé flange, which, 
by the way, he admits .wias in a latéral or circumferential direction, 
was insùfïicient in extent to enable the stopper to be readily removed; 
but the objection thus rriade, and which was the main, if not the only, 
distinguishing différence between it and the pending application, was 
clearly orie of degree, and dne for which a remedy by elongation of the 
slits would suggest itself to any practical man. The complainant hav- 
ing admitted to the patent exaftiiner that the Calleson flange was weak- 
ened circumf erentialîy, it does not lie in his mouth at this time to gain- 
say such admission., ,H4 jargued that the Calleson flange was not 
sufïiciently weakened in a" latéral or circumferential direction to be 
efficient, but he did not, and could not, maintain that it was not thus 
wea.kened. Calleson, however, as already stated, in ref erring to figures 
5 and 6 of his patent, says that the slits are shown as flaring away 
from each other to insure a wide break ia thé cap-flange ; and, ag^n, 
it is understood that the tongues and slits may be made in dififerent 
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shapes and sizes to suit différent requirements. It is perhaps true 
that the Calleson slits are not circumferential to the extent Ihat the 
Weissenthanner slits are, but, if so, the différence is unimportant, it 
is not one of substance, but of degree or proportion, and one for which 
a remedy would apparently sug-gest itself to anybody, and which, as 
a matter of fact, was suggested by Calleson himself, as has already been 
shown. Upon this point the defendant's expert says : 

"I am decidedly of opinion that this increase in extent or lengtb of the cir- 
cumferential or longitudinal weakenlng slits of the construction shown In the 
Weissenthanner patent does not constitute or Involre any substantial mechan- 
Ical novelty whatever, bût merely a variation In degree or amount of the 
wealîening which Is provided for in the Calleson patent, and the degree or 
amount of which wlll dépend upon the judgment of the constructor, or may 
be determined by test for the purpose of ascertainlng what length or extent Is 
most désirable In praetlce, if a construction of this charàieter should be 
adopted." 

Furtherinore, in anwering the complainant's argument, in support 
of the above amendments to his claims, the examiner said : 

"In applylng the référence (Calleson) to the claims, the examiner considers 
the curved cuts of the référence as the équivalent of elther a horizontal or a 
vertical eut, or both comblned." 

It is obvious, I think, that the Calleson slits are circumferential; 
but, if not, they are, as the examiner said, an équivalent of the slits of 
the patent in suit. Moreover, it is manifest that, if they were extend- 
ed as Calleson himself suggested they might be in order to secure a 
wider break, they must be extended circumferentially, since to extend 
thenj upwardly would not only not insure a wider break, but would of 
necessity absolutely destroy the cap as a cap, for in that case the slits 
would extend "on and over the top of the cap, and the cap would no 
longer be a stopper, or discharge the function of a stopper. Not- 
withstandîng the above views of the examiner, he subsequently, after a 
Personal interview with the complainant's solicitor, allowed the pat- 
ent; in doing so, however, he apparently either reversed himself, or 
became confûsed over the meaning of the words "extending circum- 
ferentially thereof," as applied to Ùie slits in the flange, and incor- 
porated in the amended claims. I think the complainant's patent must 
be held invalid for want of novelty and invention. 

In the view I hâve taken, it is unnecessàry to consider the question 
of infringement. It is sufficient tô say, in this connection, that the 
défendant is manufacturing urider the protection of patent No. 829,856, 
issued to one William H. Dodge, which patent, in my opinion, does 
not infringe complainant's, but far more closely follows the Weissen- 
thanner patent. No. 663,480. 

The bill will be dismissed, with costs. 
156 F.— 24 
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BUFFALO 6AS 00. V.CITY OF BUFFALO et al. 

(Circuit Court, W. D; New York. October 7, 1907.) 
' ' No. 319. 



IlTJTTNtlTION— PeeLIMINABT INJUNOTION— QBOUNDS. 

A court of equity may progerly grant a prellmlnary Injunctlon on ap- 
plication of a gas Company against the mayor of a elty^ In New York to 
réstfàlh him from enforClng &a order made by the state commisslotiers of 
gas ànd electrlclty penàlng a suit to détermine the constlttitlonallty of 
sùch order whlch Is alleged to be conflscatbry, and to permit complalnant 
to rèiider bllls to customers at the old rate, and may also èitend such In- 
junctlon to the City when made a party where It is a customer of com- 
plalnaiit and affected by thé order, provision belng madè for Impound- 
Ing the difÇerence between the amount pald by any consumei" and that 
flxed by the commission, the complalnant belng otherwlse subject to Ir- 
réparable Injury, and wlthout remedy at law by reason of the atate stat- 
ute, whlch makes It a compjete défense to an action to coUectfor gaa that 
the rate chargéd Is hlghèr than that flxed by the commlssloii. 

[Ed. Noté.— For cases In point, see Cent. Dlg. vol. 27, Injunctlon, S§ 
14-17; 805, 806.] 

In Equity. On motion for preliminary injunction. 

Hogers, Locke & Babcoçk (Louis L. Babcock, Qf counsel), for com- 
plainant. 
I<ouis E- Desbecker, for défendants. 

HAZEIv, District Jud^^e. The bill allèges that undef the provi- 
sions 6f chapter; 737, p. 2092, laws 1905 of the state of New York, 
the comnîissipners of gas and electricity àppointed under said act 
upon complaiht of the mayor of the city of Buffalo made an ordër 
on June 30, 1907, that on and after thé Ist day of September, 1907, 
the maximum price fôr gâs which should be charged tô' consjimers 
by the çomplainant, the Buiïalo Gas Company, in the city of Buffalo, 
be fixed at 95 cents per 1,000 cubic f eet ; such amount being a ré- 
duction of 5 cents from the price then charged to individual con- 
sumers. The bill charges that the price so established by the com- 
mission is répugnant to the fédéral Constitution, in that it wil} not 
admit of a reasonable incrément to the owners of the capital stock 
upon the actual value of the property invested in the manufacture 
of gas, and therefore the effect of such lowering of the price of gas 
ià to disregard the right of contract in violation of subdivision 1 oi 
section 10 of article 1 of the fourteenth amendment thereto. An in- 
junction is sought restraining the city of Buiïalo and its mayor from 
enforcing the order, and for an order permitting the gas conipany 
to collect from its customers the price charged prior to September 1, 
1907 — i. e., the sum of $1 per 1,000 cubic feet, instead of 95 ceiits — ■ 
the diiïerence to be impounded and to await the resuit of this action. 
The bill discloses that the price for gas to the city of Buffalo eo 
îiomine has not in fact been established or fixed by the commission; 
that the gas company has sold gas to the city for street lighting and 
other uses for more than five years past at a fraction less than 75 
cents per 1,000 cubic feet; that, because of compétition, it will be 
necessary for the gas company to supply gas to the city of Buffalo at 



BUrFALO GAS CO. V. CITT OF BUFFALO. 371 

a less amount than the cost of manufacture. The défendants hâve 
filed a demurrer on the single ground that the gas company is not 
entitled to the relief sought against the défendants. The corporation 
counsel argues that the réduction in question does not affect the city, 
and urges that proper parties are not before the court. Of course, 
the material allégations of fact in the bill, namely, that by enforcing 
the act and order of the commission a practical confiscation of com- 
plainant's property would resuit and' moreover it would be exposed 
to a multiplicity of suits, must be regarded as admitted by the de- 
murrer. • 

The point contended by the corporation counsel is thought unavail- 
ingi as the contract with the city has expired, and has not been re- 
newed; although the complainant continues to supply gas to the city 
for municipal lighting, and the latter without doubt will be required 
to pay for the same. In the absence of a contract or spécial statute 
fixing the price of gas to the city, the latter occupies no différent re- 
lation to the gas company than the individual consumer. Counsel 
for défendants further contends that neither the city nor the inhàbit- 
ants can be restrained in this suit under the doctrine announced by 
Judge Lacombe in Consolidated Gas Company v. Mayer et al. (C. 
C.) 146 Fed. 150, and later approved by Judge Laughlin in Rich- 
man v. Consolidated Gas Company, 114 App. Div. 216, 100 N. Y. 
Supp. 81. In the former case the court dealt with the provisions of 
a spécial act of the Législature applicable to New York City fixing 
the price of gas sold to the city at 75 cents per 1,000 cubic feet. For 
failure to comply with its provisions, a penalty is prescribed in the 
act which the Attorney General or the district attorney is empowered 
to collèct under section 1962 of the Code of Civil Procédure. For 
reasons stated in the opinion, the court, in the Mayer Case, dedined 
to enjoin the city of New York. Such reasons, however, are not 
wholly appUcable to this controversy, for hère admittedly the city of 
Buffalo; and its mayor threatens to compel the enforcement of Act 
1905, p. 2100, c. 739, which provides under section 20 that the com- 
mission or any person, corporation* or municipality interested in the 
enforcement • of such order may apply to the Suprême Court for a 
writ of mandamus to compel compliance with such order. This court 
is therefore persuaded that the city of New York was not enjoined 
by Judge Lacombe because in that case the Attorney General and 
the district attorney, who were parties, were charged with the re- 
sponsibility of recovering the specified penalty for noncompliance 
with the statute, and also because the price for gas to the city of New 
York was fixed by the Législature at a less sum than that charged con- 
sumera, while in this case the city of Buffalo, in the absence of a con- 
tract providing for a less price, probably is liable for an amount equal 
to- that charged the individual consumer. In any event, the action of 
the commission déclares what shall be the maximum price to consumers 
of gas, and concededly the city is one of complainant's customers. 

By section 21 of chapter 737, p. 2100, Laws 1905, it is provided that, 
if the gas company should demand a price in excess of that fixed by the 
commissiony the fact of such demand in any action brought by the gas 
company for the collection of the priot charged would, if it appear ti&al 
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excessive charge had been made, be a complète défense. The severity 
of this provision will at once be apparent when it is understood that if 
the gas Company were to deliver bills to its customers for the amount 
whjdi it daims to be entitled to charge or receive — i. e., $1 per 1,000 
cubic feet-^in an action brought by such company against the con- 
sumer to recover such amount, the latter may successfully oppose the 
payment of any portion of his indebtedness on the ground that a sum 
has been charged in éxcess of that established by the commission. Un- 
der the circunistances, it ihanifestly would seem fairer to maintain the 
status quo until this action or at least until the test action now pend- 
ing in the Circuit Court for the Southern District (Consolidated Gas 
Company v. Mayer et al.) is finally determined. If this court of eq- 
uity wére to refuse the fequest of the gas company, irréparable loss 
would unquestionably be sustained by it, and I conceive that it would 
be impràcticable for the company to proceed at law to collect the charge 
for gas consumption. Although the différence in the price of gas be- 
tween the amount charged and the amount fixed by the commission is 
small, yet in the aggregate a large sum is involved much of which 
would be lost to the company on account of removals from the city by 
consumers or otherwise unless the gas company is given its day in a 
court of eqùity, and in a suit such as this. 

The question of whether the statute is illégal and void as in contra- 
vention of the fourteenth anlendment to the Constitution of the United 
States is not now before me for décision, nor is the right disputed of 
this court to enjoin proper défendants from attempting to enforce the 
statute pendente lite. Although chapter 737, p. 3093, Laws 1905, has in 
terms been repealed, substantial re-enactments of its provisions are 
found in the public service commissions law, passed in 1907. There- 
fore, under the provisions of the statutory construction law, the statute 
under considération, assuming its validity, it is thought may neverthe- 
less be enforcéable. The relief sought is simply préventive in its na- 
ture to préserve the status of the parties until their rights are adjudi- 
cated. Undoubtedly the mayor of the city ând the municipality are in- 
terested in the litigation — the mayor in the sensé that he is the con- 
servator of the welfare of the community, but as a gênerai rule an in- 
junction is not âllowable unless the parties against whom it is sought 
are before the court, or unless they are dispensed with by order of the 
court under equity rule 48. Even thbugh it appears that the défend- 
ants in a sensé acted as the agents of the community, the. latter, if not 
parties, should not be enjoinçdiin a proceeding such as this. Osbom v. 
United States Bank, 9 Wheat. 738, 6 L. Ed. 304; Consolidated Gas 
Company v. Mayer et al., supra; Richman v. Consolidated Gas Com- 
pany, supra, affirmed on appeal, 186 N. Y. 309, 78 N. E. 871. In the 
protection of its property the gas company asks leave of the court to 
issue to its customers bills Or demands for gas consumed each month 
at the rate of $1 per 1,000 feet, the différence between such sum if paid 
by the customer and the: iamount fixed by the commission to be im- 
pounded until the controversy may be determined. To this request, fol- 
lowing the order in the Mayer Case, there can be no reasonable objec- 
tion, though it must not be assumed that by this order the customer 
is bound to pay the higher rate.* The order should provide that the 
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customer may hâve the option of paying the higher or lower rate, and, 
if he shoiuld be willing to pay the higher rate, it should contain pro- 
visions for the conservation of the fund and for the protection of the 
consumer in the repayment to him of the five cent différence should 
the action ultimately be decided in favor of the défendants. 

The demurrer is overruled. An order may be drawn restraining the 
défendants in accordance with the views hereïn expressed. The terms 
thereof may be agreed upon by counsel, and, failing to agrée, they will 
be settled by the court. 



THE EANZA. 

(District Court, E. D. Penasylvanla. October 15, 1907.) 

No. 36 of 1905. 

Shipping— Ihjtîet to Stevedore— Liabilitt of Vesbel. 

Wiere llbelant, who was an experlenced stevedore, was sent wIth three 
others to cover a hatchway in a vessel preparatory to unloading cargo 
from the between decks, and, being anable to flnd fore and afters wbleh 
fltted, they used others whlch were too long, pladng them cornerwlse, and 
when llbelant stepped upon the cover It gave way, causlng hlm to fall 
through and resulting In his Injury, the accident was due to hls own nég- 
ligence and that of hls fellow workmen, and nelther the vessel nor her 
owners were liable for the Injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ S4fr- 
351.] 

In Admiralty. Suit for personal injuries. On final hearing. 

William J. Conlen and Jasper Yeates Brinton, for libelant 
Convers & Kirlin and Henry R. Edmunds, for respondent. 

HOLLAND, District Judge. On September 25, 1905, Patrick Mul- 
herin filed his libel against the steamship Ranza to recover damages for 
Personal injuries sustained on the afternoon of August 31, 1905, while 
working as a stevedore upon the vessel. On November 28, 1905, he 
died, and subsequently, on January 12, 1906, his widow and adminis- 
tratrix, upon pétition filed, was substituted as party libelant. The de- 
ceased, a stevedore in the employ of Grâce Bros., was one of the gang 
of men assigned to discharge a cargo of iron ore as soon as the Ranza 
was berthed at Girard Point on the Delaware river. He was directed, 
with other men, to open hatch No, 3 on the main deck in order to un- 
load the ore then stored in the between decks. Mulherin and three 
other men were assigned to do this work. They removed the covers 
from the main deck hatch, but it was necessary that the between deck's 
hatch of hatch No. 3 should be covered to enable them to remove the 
part of the cargo stored between decks. They proceeded to place 
covers upon the hatch, and had covered the aft opening of the hatch 
when the accident occurred. Hatch No. 3, at which the accident hap- 
pened, is divided into three sections by two iron athwart ship beams 
iauilt with the ship, in which were places for nine wooden fore and 
afters, three to each section. The hatch covers were of wood, and ran 
athwart ship the fuU width of the hatch, 12 f cet in length. 
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Thçr«i îs.a'.cciiiflict of évidence^ as to whether or not the two after 
C(!iv!e|-srjin:theafter section of the hatch were in place when the men de- 
scen(led!,to.:,the between Idecks, but the weight of the évidence is to 
the effect that thèse covers were not in place and that they were put on 
by Mulherin and, the menithemselves. They were unable to find fore 
and afters Of: the proper length, and went to the upper deck and se- 
cured a iiùmber which would not fit, and they placed them "catacor- 
neredunder the hatch covers." After placing the after covers upon 
the hatch, Mulherin stepped upon one of them, and it gave way, and 
he went through the hatch, a distance of about 6 feet. The cargo, con- 
sisting of ore, was placed in the hold in a cône shape, the top of which 
he struck in his descent, and slid down ,near the bottom of the vessel, a 
distance of some 20 feet. He receivëd some slight injuries, and was 
taken to ahospital, where he remained a few days. The cause of his 
death does not appear in the évidence. 

If, as claimed, thèse men had been set to work at a hatch defectively 
constructed, or constructed of matèfîal too weak to hold the weight 
of tlie nien in the performance of the work required to be done upon 
it, and a personal in jury resulted, the libelant would be entitled to re- 
cover, because a vessel is required to maintain decks and covered 
hatches in such a condition as to âvoid personal in jury to those who 
arie réquiir^d, to use them, and to exercise ordinary care in inspecting 
the comtings, carlîngs, and hatch covers, and is chargeable with the 
responsibility of furnishing covers for hatches and appliances in a 
proper condition to bear the weight imposed upon them. But in this 
case Mulherin and his fellow workmen proceeded to cover the hatch 
with fore and afters' and a hatch cover which did not fit. They used 
this defective material with knowledge of the fact that the fore and aft- 
ers were too long, and they placed the hatch which precipitated Mul- 
herin intp the hold of the vessel. Mulherin and those working with him 
were obliged to exercise ordinary care in placing thèse hatches, and, as 
they were doing the wôrk themselves, it was Mulherin's duty to know 
whether the covering was safe before hé stepped upon it. He was an 
experienced stevedore, and was not placed at work with which he was 
unacquainted. 

The évidence establishes the fact that Mulherin, with the other men 
assigned to do this work,was responsible for the dangerous condition 
oi Ûie hatch, which was the cause Of his in jury. Neither the owners 
nor the vessel is responàible for the négligent act of Mulherin or his 
cïy-laborèrs, and the pétition should therefore be dismissed; and it is 
sa ordered. 



THU CHICAGO (two cases). 
(District Court, W. D. New York. August 12, 1907.) 

1. SHIPPING — INJUBT OF STKyEDOBB — LlABILITT OF VESSEL. 

The owners of a ves.sel ôwe a personal duty to stevedores employed ta 
load or uiload the saïn^ to provide rèasonable securlty against Injury 
and also to warn them of any latent danger caused by the vessel for which 
the latter Is responsible. 

[Ed. Note.-iriFor casès In point, aèe Cent. Dlg. vol. 44, Shipplng, { 350.] 
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2. Same— Defective Oonstejtction op Vessel. 

Whlle libelants werè worklng as steredorea In the hold of a vessel, the 
jottom of a skid suspended vertically In the hatchway was accldentally 
struck, and it fell, causlng their Injury. Held, that Buch facts were snf- 
flcient to cast the burden upon the vessel to prove that the skid was rea- 
sonably well secured at the top, and that a flndlng by the commlssloner 
that it was net so secured because of the Inferior qji^lity of the iron used 
In the hlnges by which it was suspended was sustalned by the évidence. 

[Ed. Note—For cases In point, see Oent Dlg. vol. 44, Shipping, § 335.] 

In Admiralty. Suits for personal injuries. Application for decree 
on report of commissioner. 

Frederick G. Bagley and Thomas A. Sullivan, for libelants. 
Pooley & Spratt, for respondent. 

HAZEL, District Judge. The issues in the above-entitled cases 
were referred by me, pursuant to stipulation of the parties, to Hon. 
George Clinton, under admiralty rule 44, to hear, try, and détermine, 
and render his décision, with an opinion, to this court. The report 
of the commissioner is that the primary cause of the injury to libelants 
was the use by the steam vessel Chicago of too brittle cast-iron hinges, 
which were attached to the hatch combings, and upon which were 
suspended skids weighing about one-half a ton. He further reported 
that such hinges were of such low résistance to strains and shocks 
that they were insufïicient for the purpose for which they were used. 
It was proven that libelants, while at work as stevedores in the hold 
of the vessel, incidentally struck the skid, which was fastened at its 
lower end to the bulkhead by a chain ; the resuit being that the hinges 
on top broke, and the skid, which was suspended vertically, fell down, 
causing it to injure the libelants, Larkin and Higgins. 

The principal point argued by proctors for respondent is that the 
commissioner erred in applying to the facts the rule of ipsa loquitur, 
and the case of The AUison White (D. C.) 131 Fed. 991, ^as cited 
as an authority to show that said principle is inapplicable. In that 
case the court found the évidence so unsatisfactory that he felt dis- 
inclined to put the burden of explaining the accident upon the vessel. 
In the case at bar it appears that the hinges on the skid were un- 
sound, and were broken simply because the libelants came in slight 
contact with the skid while they were at work. In the circumstances 
presented by the record, I think the burden was upon the vessel to 
explain the accident, and by countervailing proof overcome the case 
of the libelants. The law is well settled that owners of vessels owe 
a Personal duty to the stevedores employed to load or unload vessels 
to provide reasonable security against injury, and also to warn them 
of any latent danger caused by the vessel for which the latter is re- 
sponsible. The Rheola (C. C.) 19 Fed. 926; The Thomas (D. C.) 81 
Fed. 578; The Sidney (C. C.) 27 Fed. 119; Frederick Leyland & Co. 
V. Holmes (C. C. A.) 153 Fed. 557. 

I have carefully considered the opinion of the référée, and examined 
the record sufficiently to satisfy myself that no reason exists for rc- 
versing or qualifying his action. His conclusions upon the facts and 
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law are accepted by me, and therefore the exceptions filed are over- 
flijed, and a decree, with costs, in favor of each 6f the above-named 
iibelants, may be entered. 



tJNITED STAÏES y. lEVINE et al. 

(District Cîourt, D. Oregon. September 30, 1907.) 

No. 4,941. 

Ptjst Office— Offenses Against Postal Laws— Indictment. 

An Indictinent under Rev. St. § 3894 [U. S. Coinp. St. 1901, p. 2659], 
for sendlng tlirough the mails a newspaper contalnlng an advertlsement 
of a lottery or gif t enterprlse, or a complète or partial llst of prlzea 
awarded at the drawlng of a lottery or, gif t enterprlse, must arer, elther 
speciflcally or by necessary Intendment, the existence of a lottery or gift 
enterprlse. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 40, Post Office, S Tl. 

Noninallable matter, see note to TlmmOns v. United States, 30 0. 0. 
A- 79.] 

On Demurrer to Indictment. 

James Gole, Asst. U. S. Atty. 
Martin L. Pipes, for défendants. 

WOLVERTON, District Judge. Défendants hâve interposed a de- 
murrer to an indictment preferred under section 3894 of Ôie Revised 
Statutes [U. S.Comp. St. 1901, p. 2659], inhibiting the depositing in 
the ppst office, or sending throûgh the mails, of any newspaper con- 
tâining any advertisemeiit of any lottery or gift enterprise of any kind, 
offering prizes dependélit upon , lot or chance, or containing any list 
of prizes aWarded at the drawing of àny such lottery or gift enterprise, 
whether said list is of i^ny part or bf ail the drawing. 

The incjictmerit charges a depbsit in the post office, and a sending 
tirrough and by means bf the United States mails, of a certain news- 
paper .ktiown as ''The Cbryallis Times," which said newspaper then 
and theré Cohtàined an adyertisement of a lottery and gift enterprise 
oflferîng prizes dépendent upon lot and chance, and which said ad- 
vertisenient çoqtained a list of prizes awarded at a drawing of said 
lottery ànd^ft''énterprise, and is în words and figures as follows, to 
wit:. 'No. 243 took the $8 suit case. O, B. Connor, Carrier R. F. D. 
No. 2, held the luçky number. We hâve a few summer suits left which 
we are offering at 20 per cent. discoUnt. A great bargain. Don't 
miss it. À. kT Russ, Corvalli?, Oregon. The only exclusive dealer 
in men's îtirnishings.' " , " 

Two points are madechallehging the indictment, but it is only nec- 
essary at thïs time to notice 'One bî them, as it détermines the matter 
at issue. This One is that the indictment does not allège, either spe- 
ciflcally or by lîecessary intendment, the existence of any lottery or 
gift enterprise. ' I think the point is well taken, and is fatal in its con- 
séquences. The case of, United States v. Bailey (C. C.) 47 Fed. 117, 
is décisive of the question. I need but quote from that case: 

"I do not thlnk thls Indictment defective for falllng to show how and la 
wbat manner the clrculars set fortfa in the seyeral counts concern a lottery. 
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It Is sufflelent, In my opinion, to charge In the words of the statute the fact 
that they do concem a lottery. wlthoùt settlng forth the évidence going to 
Bhow that fact But I thlnk the Indictment détective, because It falls to 
aver the existence of any lottery, or of an Intention to hold any lottery or 
drawlng for prizes to whicb the drculars set forth relate. The cireulars 
apon thelr face do not show that they concem or In any way relate to a lot- 
tery. In such a case, the existence of a lottery, or of a scheme for a lottery, 
or of an intention to hold sonie lottery or drawlng for prizes, to whlch the 
drculars relate, must be proved by other évidence than the cireulars them- 
selves. The fact should therefore be averred." 

As a gênerai rule, indictments or informations charging misde- 
meanors only are sufficient if drawn in the language of the statute. 
But there can be no advertisement of a lottery or gift enterprise such 
as is contemplated by the statute unless such a device or scheme exists. 
It is essential therefore that the existence must be alleged, as it must 
be proven to establish the offense. The matter advertised does not 
bear upon its face the essential fact, while it appears quite probable 
that it concems or has relation to such a device or scheme. 

Bishop defines a lottery as "any scheme whereby one, on paying 
money or other valuable thing to another, becomes entitled to receive 
from him such a return in value, or nothing, as some formula of chance 
may détermine." Bishop, Statutory Cr. (Sd Ed.) § 953. And for a 
critical discussion of the subject, see Quatsoe v. Eggleston, 43 Or. 
316, 71 Pac. 66. 

But, however the relationship may appear, I am of the opinion that 
the existence should -be set forth by apt allégations. True, the mailing 
of a publication cbntaining an advertisement of a list of prizes awarded, 
or any part of such list, is a violation of the statute. But the scheme 
must hâve been in existence, as without this there can be no list suc- 
ceeding the drawing. 

The demurrer will be sustained. 



In re MINARD. 

(District Cîourt, D. Oregon. October 14, 1907.) 

No. 990. 

Bankeuptot— AcTS or Bankbuptot— Teassfkb of Pbopbbtt with Ihtert to 
Defeaud Cbeditoe. 

EJvldence that an alleged bankrupt, when Insolvent wlthln a few days, 
sold and transferred practlcally ail of hls property, recelvlng considérable 
sums of money, whlch he whoUy falls to account for, togetber wlth hls 
claim that he has nelther money nor property remalnlng, Is sufflelent t» 
establish an act of bankruptcy by a transfer of property wlth Intent to 
defraud hls creditors. 

[Ed. Note. — For cases In point, see Cent. Dig. TOl. 6, Bankruptcy, §§ 69- 
80.] 

In Bankruptcy. 

Beach & Simon and Woodcock & Potter, for creditors. 
Thompson & Hardy and Platt & Platt, for bankrupt. 

WOLVERTON, District Judge. This is a proceeding on pétition 
praying that L. R. Minard be adjudged a batJcrupt Two principal 
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tratjsactions are relied u'pon as cotigtituting acts of bankruptcy, namdy: 
First> that Minard, \vtule!insolventV,trànsférred, assigned, and set over 
to ]VIrs_. M. M. Johnson a,sum due him, in aniount:$500, for loss under 
a certain fire insurance policy; and, second, that, while so insolvent, he 
transfçrrèd and œnveyed certain salobn fixtures, ail for the purpose 
and witfi the interit of ae|raùding his creditofs. 

The proofs show that on; Oçtober 4, 1905, Minard assigned the 
amount due under the insurance policy aforesaid to Mrs. Johnson, un- 
der a contract whereby he purchased from her, certain mining stock at 
the agjreed value of $1,750, and the policy was accepted by her as part 
payment upon the minmg stock. The certifiçate of stock was withheld 
by Mrs. Johnson as seçurity for the balance of the purchase price, 
which Mmard agreed to pay on or before six months from the date 
of sale. This was probably a; bona fide transaction on the part of Mrs. 
Johnson. A few days later— four or five days, or a week — Minard sold 
his saloon fixtures to one. Alf. Walker for the considération of $1,100; 
Walker paying him $600 iri a. theck and cash, and assuming the pay- 
ment of a chattel mortgage on the fixtures, in favor of the Salem Brew- 
ing Company, for $500. Beyond this, as showing the gênerai charac- 
ter of Minard's business dealings, it was proven that on October 7th 
he sold and delivered tô W. G. Scott, of Harrisburg, Or., certain slot 
machines— five in number — -for which he was paid $300, and about the 
same time he collected $400 on a judgment. 

Minard now asserts that -hê hâs no property whatever, money or 
otherwise, except the contract which he holds with Mrs. Johnson for 
the purchase pf the mining stock. Through the course of a rigid ex- 
amination, he professes tobewhoUy unable to tell what he has donc 
with any considérable amount of the mohey paid hini; and insists that 
he does not remember the amount of his indebtedness, and to whom 
owing, except that he named three firms, one being W. J. Van Schuy- 
ver & Co., the petitioners. He neither produced nor exhibited any 
books of account showing his indebtedness or any business transactions 
involved by the inquiry, and was apparently not altogether candid in 
his testimony. Froni a survey of the whole case, one cannot doubt 
that it was Minard's purpose in making ail thèse transfers to put his 
property beyond the reach of hîà creditors ; and that he was insolvent 
at the time — that is, when the property transferred is excluded' — is be- 
yond question. 

Minard was and is therefore a bankrùpt, and such will be the judg- 
ment of the court. 



THE OIMBRIA. 

(District Cîourt, D. Massachusetts. Aprll 25, 1907.) 

No. 1,798. 

1. Maritime Liens— Statutob* Lien— Eitect of Delat in Enfokcino. 

A statutory maritime lien for supplies, good by the ternis of the statute 
for two years, TieM not lost before expiration of the two years by delay in 
enforcing it, tbough postponed under the clrcumstanees In favor of later 



THE OIMBBU, 379 

liens, and no Interest allowed upon It prlor to the flling of a pétition to 
enforce It. 

{Ed. Note.— For cases in point, see Cent Dlg. toI. 84, Maritime liens, 
< 122.] 

3. SAifB— Supplies— liiEN Undee Général Mabitime Law. 

No Heù Is given by the maritime law for supplies and repairs not fur- 
: nlshed directiy to the vessel by the materlalman, but delivered by him 
at a distant port to a carrier, tbough such delivery was by order of the 
owner, and the goods were consigned to the vessel or to her owner. 

[Ed. Note.— For cases in point, see Cent Dig. Toi. 34, Maritime Liens, 
I 7.] 

S. Same— Statutoby Lien. 

Equipment and repairs for a vessel lying in her home port In Maine were 
ordered by her owner from places in other states to be there delivered to 
carriers for shipment to euch port It was the common understandlng of 
the parties tbat they were for such vessel, and they were received and 
used on her In accordance wlth such understandlng. Eeli, that under the 
statute of Maine, whlch glves a lien for such equipment furnished to a 
domestic vessel, without any requirement that it shall be furnished with- 
In the State, those fumishlng the same were entltled to a lien for the 
purchase price enforceable in a court of admiralty. 

[Ed. Note.— For casea in point, see Cent Dlg. vol. 34, Maritime Liens, 
SI 42, 43. 

Oreated by state laws, see note to The Electron, 21 G. G. A. 21.] 

1. Saue— General MABirmE liAW. 

A steamboat company leased the right to use a wharf, wlth privilège 
of Using ,thé ticket office and waltlng room for a certain term at an agreed 
rental, and also agreed to pay for electric lights and water, and to protect 
the iessor by Insurance. No particular vessel was mentloned, and the 
lessee operated a steamer of Its own and another, both of whlch used 
the wharf and other facllltles. EelA, that the Iessor was not entltled 
to a lien upon the lessee's vessel for the unpaid rental, or any part there- 
of, as wbarfage; such rental belng payable without regard to the use 
made of the leased propérty, or whether It was used at ail. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 34> Maritime Liens, 
8 44.] 

5. Same. 

A maritime lien cannot be clalmed on a vessel owned by a steamboat 
Company running a Une of boats during the summer season between 
Boston and Nahant for money whlch the company contracted to pay for 
the services of a band at the latter place, nor for repairs to the wharf 
there. 

8. Same— Supplies Obdebed et Owneb. 

A vessel owned by a Maine corporation, and whose home port was In 
Maine, was taken by the owner to Boston, where she was operated dur- 
ing the summer season as a passenger boat between that port and Nahant 
The président and manager of the company went to Boston and malntalned 
an office there during ail of such tlme, and ail supplies for the vessel were 
furnished on his order, and not that of the master. Héld, that there was 
no maritime lien on the vessel for such supplies. In the absence of a proof 
of a common understandlng for such Uen. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 34, Maritime Liens, 
f 46.] 

7. Sbamen— Lien foe Wages. 

The master of a steamer, who, on belng pald off, was requested by the 
owner to take her to a wharf, where she was to be laid up and to ro- 
main in charge until something was doné, whlch , he dld, remalnlng on 
board aft^ tbe cirew waa dlscharged and untll her seizure, two days 
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later, was entltled to a lien fçr his wagesfor sueh two days at the rate 
prevlously paid hlm. 

[Ed. Note.— For cases in point, see Cent Dlg. toI. 43, Seamen, § 158.] 

In Admiralty. On the intervening pétitions of S. P. Elackburn & 
Co., Staples Coal, Company, p. Kah'nweiler's Sons, Almy Water Tube 
Boiler Company,, Bass Point Company, Penobscot Machinery Com- 
pany, Snow & Nealley Company, Maine Coast Transportation Com- 
pany, P. Ahem, C. H. Bnck & Co., Thomas F. Gallagher, Hunter & 
Brander, W. M. Crbsby, and E. & I. K. Stetson. 

Dufï & Livermore, for libelant. 

Benjamin Thompson, Russell & Russell, Carver & Blodgett, How- 
ard D. Nash, Hamilton Tirrell, William T. Atwood, Henry C. Stet- 
son, Frank Keezer, Ernest J. Sandersony and Montague & Keyes, for 
intervening petitioners. 

Bingharn, Smith & Hill, formortgagée. 

DODGE, District Judge. The' orî^inal libel against the Cimbria was 
filed by the Lpckwopd, Mcinufactiinrig Company on September 11, 
1906. No ohe' âppeàred'to daim the vessel, and on September 24, 
1906, a decree was entered, upon default, in the libelant's favor, for 
$371.42, with costs. A warrant for the sale of the steamer issued on 
the same day, the sale took place October 5, 1906, and the net proceeds 
thereof, amounting to $3,403.40, wercipaid into court October 15, 1906. 
The intervening pétitions, above referred to, claiming liens against the 
proceeds, hâve been filed at varions dates subséquent to the libel. They 
are nàniéd aboyé in the order in whîph they were filed. AU but three of 
them, as, wil! appear below, are contested by the Veazie National Bank 
of Bangoi-, Me., the holder of a mortgage upon the steamer, by virtue 
of which it daims whatever balance of proceeds may remain after sat- 
isfying al! liens super ior to its own as mortgagee. Upon each péti- 
tion there has now been a hearing, at which not only the mortgagee, but 
any other petitioner who desired, has been heard in opposition. The 
followirig findings are made upon the évidence introduced at thèse 
hearings. The facts material upon the various questions raised, will 
be stated as nearly as may be in the order of their occurrence. 

1. The Cimbria was owned by the Bangor & Bar Harbor Steam- 
boat Company, a corporation existing under the laws of Maine and 
located at Bangor in that state. She was registered at Bangor and 
hailed from that port. Prior to June 6, 1906, she ran as a passenger 
steamer between Bangor, and Bar ïîarbdr, or other places in Penobscot 
Bay and the adjacent watefs, remaining at Bangor when not engaged 
in active employment. 

2. In the spring or early Sutnmer of 1906, the company which owned 
her made arrangements to employ her in running as a passenger 
steamer between Boston ànd Nàhâht in this district. She left Bangor 
to enter upon this employment June 6, 1906, under the command of 
W. M. Crosby as master ; his name being duly indorsed as master on 
her papers. Henry W. Ba,Tt)Our,, président, treasurer, and gênerai 
manager of the company, came to Boston at the same time, and there- 
after remained in or near Boston, taking personal charge of her busi- 
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ness afïdrs, as will more fùUy appear below. He had been master 
of the steamer while she ran on the Bar Harbor route. 

3. On June 6, 1906, when the Cimbria left Bangor for Boston, as 
above, money was due to certain of the petitioners for articles which 
they had furnished to her or on her account before that date. Thèse 
petitioners were Thomas F., Gallagher, Penobscot Machinery Com- 
pany, Snow & Nealley Company, E. & I. K. Stetson, ail of Bangor, 
David Kahnweiler's Sons, of New York, and Almy Water Tube Boiler 
Company, of Providence, R. L The daims of thèse petitioners will be 
first deâlt with. 

4. There was due Thomas F. Gallagher, for supplies furnished to 
the Cimbria at Bangor: 

In October, NoTember, and December, 1904 $ 358 56 

Between. May, 1905, and December, 1905 1,337 60 

In April, May, and June, 1906 208 76 

In ail $1,904 92 

Interest was also due on the bills for thèse supplies, amounting, when 
the pétition was filed, to $103,03. 

I find that thèse supplies were of such character and were furnished 
under such circumstances as to give the petitioner a lien for the above 
amounts due, under Rev. St. Me. 1903, c. 93, § 7. The petitioner had 
had abundant opportunity to enforce his claim before the steamer came 
to Boston in June, 1906, of which he had not availed himself. But so 
far as any express provisions of the Maine statute are concemed, the 
lien given by it continues for two years ; and in view of this fact I find 
nothing in the évidence which requires the conclusion that the petition- 
ers' lien has been lost by the delay in asserting it, even for the sup- 
plies furnished during the seasons of 1904 and 1905. The lien for 
what was furnished during those seasons, however, though valid, may 
be postponed, if it becomes necessary, in favor of competing liens of 
more récent date. But no interest should, under thèse circumstances, 
be allowed prior to the filing of the pétition. 

5. There was due Penobscot Machinery Company, of Bangor, $100 
for two sets of three-inch davits ordered May 11, 1906, and furnished 
to the Cimbria May 31, 1906 ; the amount mentioned being the agreed 
price therefor. This petitioner had a valid lien for said amount under 
the Maine statute above cited. 

There was due Snow & Nealley Company, of Bangor, $72.34 for 
the supplies described in its pétition, furnished by it to the Cimbria 
May 12 and 15 and June 1, 1906. This petitioner had a valid lien un- 
der the same statute for that amount. 

There was due E. & I. K, Stetson, of Bangor, $100.93 for repairs 
made upon ahd materials furnished to the Cimbria in May, 1906. 
Thèse petitioners had a valid lien under the same statute for that 
amount The three last-mentioned claims were not contested. 

6. There was due the firm of D. Kahnweiler's Sons, of New York, 
N. Y., $100, being the agreed price of a 20-fo6t metallic lifeboat or- 
dered from them May 14, 1906, by the owner of the Cimbria. It was 
ordered by telegram and letter from Bangor to be shipped "f. o. b. 
New York," and it was so shipped by said firm, which did business at 
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New York.! It Vas shipped to aijd reçèïved by the Cimbria's owner, 
at Bangor, and was placed on board her at that port. It was thereafter 
used on board her asaîpart of her eqùipment. ^ 

_ In ordering the lifeboat, the Cimbria had not been specifically men- 
tioned or referred to, but at that time her owner owned no other ves- 
sel, and thîs thé petitioners knew; 'It was an article of such charac- 
ter as lo be'necessarily used as equipment on board some steamer or 
vessèl. 4t wasj intended for the Cimbria's use when ordered by Henry 
W. Barbour; aboyé referred to, who was the person who acted on the 
company's behalf in ordering it. When he thus ordered the lifeboat, 
Barbour was tHâster of the Cimbria, besides being the président, treas- 
urer, and gênerai manager of the company to which She belonged; and 
he was engaged inequipping her to corne to Boston and begin her in- 
tended employment upon the Boston-Nahant route. The petitioners, so 
far as their own intent is concerned, gave crédit to the Cimbria for the 
price of the lifeboat, and did not rely on the sole personal crédit of 
her owner. 

There was also dUe the Almy Water Tube Boiler Company, a cor- 
poration established at Providence under the laws of Rhode Island, 
$208.16, for tepair parts and fire brick furnished by it: for the Cim- 
bria's boiler in May, 1906. Thèse repair parts were ordered by let- 
ter from- Bangor dated May 10, 1906. The letter asked to hâve them 
sent to Bangor by Eastern Steamship Company ;from Boston. The 
petitioner shipped them, accordingly, from Providence, May 14, 1906, 
by rail to Boston, addressed to the owner of the Cimbria at Bangor. 
The petitioner is the only maker of repair parts for such boilers as 
the Cimbria's, which was an Almy patent boiler. Such parts can be 
had f rôm the petitioner only. They were necessary, they were ordere.d 
by Barbour on the owner's behalf, his authority to represent the owner 
is undisputed, the order sent stated that they were for the Cimbria, 
they were in fact intended for her by both parties, and after reaching 
Bangor they were accepted and used on board her. They were fur- 
nished, so far as the petitioner's intent is concertied, like the lifeboat 
on the crédit of the vessel. ,.. 

Neither of thèse petitioners can be held to hâve acquired any lien 
under the gênerai maritime law. There are two reasons, either of 
which would be sufficient. The petitioners did not.furnish thèse sup- 
plies to the vessel in the sensé of the maritinie law. The property in 
the goods passed to the owner of the vessel in New York and in Prov- 
idence. Delivering goods to a carrier in New York or in Providence 
for transpbrtation to a vessel in Bangor is not furnishing the goods 
to the vessel. "There can be no delivery to the ship in the maritime 
sensé, iwhether of supplies or cargo, so as to bind the ship in rem, until 
tlie goods are either actually put on board the ship, on else are brought 
withinthe immédiate presende or control of the offieers of the ship." 
The Vigilancia (D. C.) 58 Fed. 698, 700. And, in the next place, 
though/the petitioners parted with their goods at their places of rési- 
dence, New York and Providence,, in, which ports the Vessel, if prés- 
ent, would hâve been foreign, she was in fact in Bangor, her home 
port, at the time. No: lien can be acquired for supplies upon a vessel 
in hep home port, unless dne is given by the local law. If the pétition- 
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çrs had taken the lifeboat or the boiler parts to Bangor themselves, 
and therç delivered them on board tHe Cimbria, or had furnished them 
through a local agent at Bangor, they would bave acquired no lien 
under the gênerai maritime law. The Eliza Jane, 1 Sprague, 152, 
Fed. Cas. No. 4,363 ; The Sarah J. Weed, 2 Low. 555, 561, Fed. Cas. 
No. 12,350; The Mary McCabe (D. C.) 22 Fed. 750. The place 
where the vessel is when the supplies reach her is the test. The Vigi- 
lancia (D. C.) 58 Fed. 698, 700. If that is her home port, the only 
lien which can arise is that given by the state law. 

The petitioners therefore can bave no claim upon the proceeds un- 
less liens axe established in their favor under the Maine statute which 
bas been cited. Ail the express requirements of that statute are satis- 
fied in the case of each petitioner. A debt due to each was contracted 
by the owner of the vessel, it was contracted for materials or supplies 
necessary for her employment, and it remains due. Nothing more is 
required, so far as the express terms of the statute are concemed. 
Upon thèse facts, without more, the statute subjects the vessel to a lien 
to secure payment of the debt. There is no express requirement, as 
there is in the lien law of Massachusetts ( Rev. Laws Mass. c. 198, § 
14), that the materials or supplies shall hâve been furnished within 
the statCi 

It is argued, however, that, unless the materials or supplies were fur- 
nished in Maine, there can be no lien by virtue of the statute, because 
a state statute cannot give a lien for materials or supplies furnished 
elsewhere than within the state. Upon a domestic vessel while out- 
side the state to which she belongs, as upon a foreign vessel while 
within that state, no lien can be acquired by virtue of the local law. 
Suchi cases are governed by the gênerai maritime law, the administra- 
tion of which is beyond the control of state législation. The Roanoke, 
189 U. S. 185, 23 Sup. Ct. 491, 47 L. Ed. 770; The New Brunswick, 
129 Fed. 893, 896, 64 C. C. A. 325; The Golden Rod, 151 Fed. 6, 80 
C, C. A. 246. But, upon a domestic vessel within the state to which 
she bel6ngs,-tiie state bas unrestricted power to create liens, under such 
limitations as it may détermine, and liens so created may be enforced 
in admiralty, if only the conditions of the statute which assumes to 
give them are complied with, and whether or not those conditions Con- 
form in ail détails to the gênerai rules of the maritime law. The Iris, 
100 Fed. 104, 40 C. G. A. 301. Although, therefore, thèse petitioners 
did not "furnish" thèse materials and supplies to the vessel, in the sensé 
of the maritime law, within the state of Maine, but made delivery of 
them to a carrier outside its limits, yet, in view of the facts that the 
owner réceived them in Maine, where the vessel was, upon the under- 
standing that they were for her, that they were immediately made part 
of her equipment according to that understanding, that they bave ever 
since remained in use on board her, and that the agreed price remains 
due, I see no reason why the terms of the statute may not bave their 
fuU efïect, and the vessel be held subject to a lien to secure the debt. 
It may well be that no lien would arisé upon a mère delivery of thèse 
goods in New York to the owner, or to the carrier for him,-if the sale 
and purchase had been entirely without référence to the Cimbria. Ty- 
1er v. Currieri 13 Gray (Mass.) 134. A mère purchase and sale of 
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thèse articles in New York without référence to any vessel would not 
be a maritime contract, arid no lien enforceable in admiralty could 
arise from it. But in regard to thèse articles the parties dealt upon the 
common understanding thàt they were for the Cimbria, and their un- 
derstanding was carried into efïect. 

7. The Cimbria made her first trip between Boston and Nahant June 
7, 1906. She continued to run on that route, making one or more trips 
daily, until September 9, 1906. Her place of arrivai and departure in 
Boston was Lincoln's Wharf. At Nahant a wharf was used which 
belonged to the Bass Point Company. The owners of both wharves 
hâve unpaid claims against the owner of the Cimbria, and both assert 
liens upon the steamer herself. 

The Maine Coast Transportation Company controUed Lincoln's 
Wharf as lessee. By a written agreement executed June 12, 1906, it 
let the privilège of using the water front of the wharf at ail times, the 
use of the waiting room thereon in common, the exclusive use of the 
ticket office thereon, and reasonable facilities for handling freight and 
express matter to the Bangor & Bar Harbor Steamboat Company, from 
June 9 to September 30, 1906, inclusive, for $2,000. The lessee waS 
to observe certain conditions specified in the agreement. Among other 
things, it was to keep the lessor insured against loss or claim for dam- 
age to persoris or property in the suni of $10,000; It was to pay for 
electric lights and for water at the same rate as the lessor, or else in- 
stall its own lighting plant and its separate water meter. The $2,000 
was to be paid in eight installments of $250 each, on specified dates 
thrdughout the season about 14 days àp'art. There was no mention 
of or référence to the Cimbria in the contract, nor to any other steamer. 
The lessee wffS free to bring to the wharf any vessel or vessels whidi 
it might be operating during the term of the agreement. 

The lessee company made some payments during the season, but 
failed to pay ail that was due from it. At the expiration of the agreed 
term it owed the petitioner $810.46. Its payments on account fell 
short of the $2,000 due for use of the wharf, waiting room, and ticket 
office privilèges granted it by $486.75. $333.71 more was due for wa- 
ter, electric light, and cost of insurance. 

That neither the cbst of insurance nor the cost of electric light sup- 
plied to the wharf can; ïn any event, constitute a lien upon Ûie Cim- 
bria, is obvious without further remark. As to water, there is no proof 
that any was furnished to her, nor how much, if any.' So far as the 
claim is for wharfage, the Cimbria was not the only steamer which 
made use of the wharf under the agreement of June 12th. The steam- 
boat company operated another steamer, the Adélaïde, on the same 
route between July 3d and September Ist, during which time she made 
alternate trips with those made by the Cimbria, and made the same 
use, when she was at Boston, of the privilèges at Lincoln's Wharf 
which had been granted to the steamboat company under its contract 
with the petitioner. It was contended that the unpaid balance of the 
agreed rent was due for wharfage, that it might be apportioned be- 
tween the two boats which used the wharf under the agreement, and 
that the Cimbria's part should constitute a lien upon her. It was 
claimed on the évidence that the Adélaïde used the Wharf one*third as 
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much as the Cimbria. This division between the two boats seems to me 
to rest on little more than guesswork; but, even if the exact length 
in time of the Cimbria's use of the wharf were ascertained, it would 
still be impossible to say that a corresponding proportion of the whole 
agreed rental was payable for wharfage furnished to her. The whole 
rental was to be paid, whether any steamer used the wharf or not ; and 
what was to be furnished in return for it induded much besides wharf- 
age for the boat or boats which came there or had the right to corne 
there. It wotild be whoUy impossible to say what was due for wharf- 
age, as distinct f rom what was due for the other accommodation to be 
furnished. Thèse considérations would prevent a finding that the Cim- 
bria became liable for any wharfage, even if the facts that the agree- 
ment contemplâtes no lien, so far as its terms show, and was an agree- 
ment made by the owner, then présent in Boston, by its président and 
gênerai manager, were not enough to prevent any such finding. The 
Advance (D. C.) 60 Fed. 766; The James T. Furber (D. C.) 129 
Fed. 808 ; Steamboat Company v. Blake, 2 App. D. C. 51. This péti- 
tion must be dismissed ; the évidence f ailing to establish any Uen upon 
the Cimbria in the petitioners' favor. 

In the pétition of the Bass Point Company, which, besides its wharf 
at Nahant, owned or controlled a hôtel there, a lien is claimed for: 
(1) $1,000, "cash advanced for music for steamer Cimbria" ; (2) "re- 
pairs to wharf for steamer Cimbria, $350"; (3) 350 life preservers 
and 150 camp stools, in ail $387.50. The évidence is that the Cimbria's 
owner did agrée, through Barbour, as a part of the arrangements made 
at the beginning of the season for running her between Nahant and 
Boston, to contribute the sum of $1,000 in 10 installments of $100 
each, toward the cost of a band employed and paid by the petitioner 
to play on shore at the head of its wharf. The money is due accord- 
ing to the agreement, but it is too plain for argument that the Cimbria 
cannot in any event be held for it. Nothing was furnished to her for 
which a maritime lien could arise. The same is true of the cost of re- 
pairing the petitioner's wharf so as to make it safe for the Cimbria or 
the Adélaïde to lând or embark passengers there. As to the camp 
stools and life preservers, I find that Barbour, among his other deal- 
ings with the petitioner, bought thèse articles from it; that they were 
delivered to her June 14, 1906, at Nahant ; that they were neces- 
sary for her equipment, and have never been paid for; and that the 
amount claimed is due for them. In regard to them, however, this 
petitioner stands in the same position as do the other petitioners who 
dealt with Barbour at Boston and furnished articles on his orders. 
Their claims are more fully discussed below. Thèse dealings were 
dealings with the owner of the boat. There is no évidence upon which 
I can find that the minds of the parties ever met upon any common 
understanding that the Cimbria's crédit was pledged for them. They 
were not dealings with the master in a foreign port where the owner 
was not présent. The petitioner must be considered as having trusted 
to the expectation of being paid for thèse articles, as for the music and 
the wharf, out of the proceeds of the season's business. It has no 
right to charge the Cimbria with any part of its claim. 

8. At varions times during her employment upon the route between 
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Bostoft arid Nahant, the Cimbria wis supplied by the petitioners be- 
loW ïianwd with necessafies of pne kind or another, and to those peti- 
tioners vàrious amounts remain due for whât was so supplied. 

S. P.' Blàckburn & Co.; of Bostôn> ship chandlers, furnished her 
with articles of ship chandlery, àt différent times in June, July, August, 
and September; 1906, to thé ampunt of $259.20 in^ ail. $150 was paid 
pn account, leaving $109.20 due'. 

Stajples Coal Company, of Boston, furnished her with coal as re- 
quired f rom time to time, at a rate of $4 per ton agreed upon when 
she first arriyed in Boston at the beginning of the season, between Bar- 
bour, whose relation to the vessel has already been described, and the 
petitioner's représentative. The coal furnished in June, July, and part 
of Augûs't hàs been paid for. For what was furnished during the re- 
mainder of Atigust and in September $387.56 is due. 

P. Ahern & Co,, of Boston, furnished her with groceries and provi- 
sions in August and September, 1906, for which $103.60 remains due 
them. 

C. H. Buck & Co., of Boston, printers, furriished her in July and Au- 
gust, 1906, with printed tickets and folders; Which I find to hâve been 
necessary for her use in the paissenger business wherein she was at the 
time e'ngaged, for which $53.60 remains due them. 

Hunter &:Brander, of Boston, repaired her electrical equipment 
in June, andâgain in August, 1906, supplying the necessary material, 
and for the Work so done $22.10 remains due them. 

Wheri the articles furriished and work done by the five petitioners 
last abpve mentioned were contracted for, and also when the articles 
were déliveréd to or the work done upon the vessel, she was, in every 
instance, in a foreign port, so that the question whether the petition- 
ers, or any of them, becàme entitled to a lien upon her, is to be settled 
by the maritime law and without regard to any state statute. The con- 
tract for what was delivered to or done upon the vessel was in no 
case with her master. It was in each case with H. W. Barbour, who 
had come to Boston on board hér, ând who throughout the time during 
which she continued to run on the, Nahant route devoted himself to 
thè business of maintaining steambOat service on that route. The ticket 
offite on Lincoln's Wharf, abov€ mentioned, he occupied as his office, 
and he was, generally speakihg, to be found on shore during the day. 
He usually slept on board the Cimbria; but he did not, so far as ap- 
pears, exercise on board her any' of the powers or perform on board 
her any of the duties of a master. Thèse were îeft to Capt. Crosby. 
Crosby commanded her on her trip from Bangor to Boston, as has 
been stated, and thereafter so long as she continued to run from there. 
He attended to her navigation and safe-keeping, also to her custom 
house business, which, indeed, cOUld be transacted by him only, as 
he appeai-ed on her papers as master, He does not appear to hâve 
taken any' part whatevei- in ordering any supplies or repairs for her. 
Thesé; ÏTrâtters, and in gênerai ail matters on shore relating to her, to 
which à'iïia«ter in a foreign port where no owner was présent would 
be éxpectèd to attend, were looked after by Bait)our alone. 

It folio ws therefore that, althOugh each of thèse five petitioners has 
supplied necessafies tô aVëssël in a foreign port, there is no one of 
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them who has donc so upon the order of the master in the owner** 
absence; on the contrary, in each case the owner was présent in the 
foreign port, and the dealings were with him. The Maine corpora- 
tion which owned the Cimbria was transacting its business, through- 
out the time of thèse dealings, where Barbour, its président, treasurer, 
and gênerai manager, was, and he was ail the time at Boston. If the 
petitioners did not know this to be the fact, the means of knowledge 
were so readily accessible to them as to make it impossible to hold 
th3,t they are not chargeable with such knowledge. The fact was 
that they did not inquire. Under thèse circumstances, they cannot rely 
upon the mère fact that they hâve supplied the vessel in a foreign port, 
as they might hâve donc had they dealt with her master in the own- 
er's absence. The presumptioa is that they hâve relied solely on the 
crédit of the corporation to which the Cimbria belonged ; a presump- 
tion only to be overcome by proof of a common understanding with 
Barbour that they should hâve a lien upon the Cimbria for what they 
furnished. The Iris, 100 Fed. 104, 106, 40 C. C. A. 301 ; Cuddy et al. 
v. Clément et al, 113 Fed. 454, 51 C. C. A. 288; Id., 115 Fed. 301, 
53 C. C. A. 94. I am unable to find in the évidence anything sufîEi- 
cient to prove such a common understanding in the case of any of 
them. No doubt, each and every one of them gave crédit to the 
Cimbria, so far as his own intentions were concerned, and would not 
hâve furnished what he did furnish unless he had believed he was ac- 
quiring a lien for it, and it is true that they ail, or ail who kept books, 
charged what they furnished in the usual way to the "Cimbria" or 
"Cimbria and owners" ; but this, as is well settled, does not help their 
case. There is no évidence that in their dealings with Barbour the 
question of lien was ever raised or referred to either expressly or by 
implication, except in the case of the Staples Coal Company. A rep- 
résentative of this company, in a conversation about the amount due 
it, told Barbour, on August 31st, that unless they got their money 
they would hâve to enforce their lien. But there was no assent by 
Barbour to the claim that they had a lien save by silence, and, as he 
then rnade a payment on account, there was no further talk about the 
matter. A small portion only of the coal furnished was delivered aft- 
er this conversation, and I am unable to regard what was then said as 
establishing, even as to that portion, an agreement by the owner that 
it should be furnished on the vessel's crédit. See Whitcomb v. Met- 
ropolitan Coal Co., 122 Fed. 941, 59 C. C. A. 465. 

The payment then made to the coal company on account was by 
check on a Boston trust company, signed by Barbour as treasurer of 
the Bangor & Bar Harbor Steamboat Company. The same petitioner 
had previously accepted from Barbour several similar checks. Sim- 
ilar checks were also accepted at various times during the season, from 
Barbour, by the other petitioners, Blackburn & Co., Buck & Co., and 
Ahern & Co. Thèse checks afford further ground for the conclusion 
that the petitioners knew, or must be considered as having known, 
that they were dealing with the owner, and that they cannot claim the 
rights which belong only to those who deal with the vessel in the own- 
er's absence. 
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9. The Almy Water Tube Boiler Company, already mentioned above, 
furnished fire brick for the front of the Cimbria's boiler, attd side sec- 
tions for the boiler, for which is due in ail $98.16. Thèse articles 
were ordered by letters from Boston dated July 16 and August 13, 
1906. The letters were written under the direction of H. W. Barbour 
by George H. Barbour, his brother. Like the articles ordered from 
the same petitioner in May, while the vessel was at Bangor, thèse ar- 
ticles were shipped by Barbour's direction from Providence by rail. 
They were received by Barbour in Boston on behalf of the Cimbria's 
owner, were at once put in position on board her at Boston, and there- 
after used on board her. The understanding of both parties was that 
the articles were destined for and to be used on the Cimbria, and they 
were necessary supplies for hen In one of the letters referred to, the 
petitioners were directed to charge the articles ordered to the steam- 
boat company. They were, however, charged to the "Cimbria and 
owners." 

The articles referred to cannot, in my opinion, be regarded as hav- 
ing been "furnished" to the Cimbria in the sensé of the maritime law, 
either at Providence or at Boston. The question has been discussed 
above, in connection with the other articles sent by this petitioner to 
Bangor. But, even if they can be so regarded, this petitioner stands 
no better than do the other petitioners who furnished supplies at Bos- 
ton so far as a lien is concemed. It must be regarded as having dealt 
with the owner, not as having relied on the crédit of the vessel. This 
part of its claim is therefore not secured by a lien ùpon the vessel. 

10. Capt. W. M. Crosby, who commanded the vessel, as has been 
stated, yvas paid ofï as master on September 9, 1906, for ail services 
to and ihcluding that day. On the following day, the steamer was 
taken to Lockwood's Wharf and laid up. On the same day (September 
10) the crew left her. On September llth she was arrested upon the 
warrant issued in this case, During the two days September lOth and 
llth until the marshal assumed charge, Crosby was the responsible 
person in charge. Barbour requested him to take her to Lockwood's 
Wharf, and toi d him to stay aboard her until something was donc. 
His claim that he piloted her to Lockwood's Wharf, and attended to 
making her fast there, and her safety while there, is not disputed. He 
élaims $6.66, which is at the same rate as his pay while master before 
September 9th. I think I arti justified in regarding thèse services, pre- 
ceding, as they did, the final laying up of ihe boat, as maritime, and in 
holding that his claim for them is good against the vessel. 

■ The resuit is that decrees are to be entered in the amounts below 
stated in f avor of , the petitioners below named : D. Kahnweiler's Sons, 
^100; Almy Water Tube Boiler Company, $208.16; Penobscot Ma- 
chinery Company, $100; Snow & Nealley Company, $72.34; Thomas 
R Gallagher, $1.904.92; W. M. Crosby, $6.66; E. & L K. Stetson, 
$100.92. The above petitioners are also to recover interest on the 
above amounts from the date of filing of their respective pétitions to 
the date of the sale of the Cimbria, but not after that date, in view of 
the fact that no interest has been accruing upon the proceeds in court. 
They are also to recover their taxable costs. If, after satisfying the 



BUREOWS V. INTEEBOKOUGH METROPOLITAN OO. 389 

decree in favor of the original libelant, the proceeds remaining in court 
are insufficient to satisfy the decrees in favor of ail said petitioners in 
full, ail said decrees, except that in favor of Thomas F. Gallagher, are 
to be first satisfied in full, and the proceeds then remaining are to be 
applied toward satisfying the decree in his favor. If, after satisfying 
in full ail the decrees in favor of ail said petitioners, including said 
Gallagher, there shall remain any balance of said proceeds, such bal- 
ance is to be paid over to the Veazie National Bank of Bangor, mort- 
gagee of said steamer Cimbria. AU the other pétitions filed against 
said proceeds, viz., those of S. P. Blackburn & Co., Staples Coal Co., 
Bass Point Co., Maine Coast Transportation Co., P. Ahern, C. H. Buck 
& Co., and Hunter & Brander, are to be dismissed. 



BDRROWS V. INTERBOROUGH METROPOLITAN 00. et aL 
(Circuit Court, S. D. New York. July 9, 1907.) 

1. MONOPOtlES— Statutes Pbohibitinq — "Monobolt" Detinbd. 

In statutes prohibltlng contraets or eombinatlons creating monopolie^ 
the Word "monopoly" Is not used In a strict légal sensé, as Including the 
power to legally exclude ail others from the fleld monopolized, slnce such 
a monopoly cannot be created by a eontract or comblnatlon, but only by 
sovereign power; but It Is used in a différent, but equally well-under- 
stood, sensé as meaning the obtaining of a substantially complète control 
of a partlcular business or article of trade. 

2, SaMEÏ— OOEPOBATIONS— PUKCHASE OF StOOK OF OtHSB OOBPOEATIONS — IM- 

GALiTY Undee New Yobk Statute. 

Section 40 of the stock corporations law of New York (Laws 1892, p. 
1834, c. 688), whlch authorized a corporation to acquire and own the 
«tock of other corporations, If so provided in its certiflcate of incorpora- 
tion, is qualified by section 7 of the same law (Laws 1897, p. 313, c. 384), 
which provides that "no domestic stock corporation and no foreign cor- 
poration doing business in this state shall combine with any other cor- 
poration or person for the création of a monopoly or the unlawful re- 
straint of trade, or for the prévention of compétition In any necessary of 
life" ; and the acquisition by one corporation of the stock of another, 
which was unauthorized prior to the enactment of such law, was not 
thereby made lawful, where the effect would be a comblnatlon In vio- 
lation of said section 7. 

[Ed. Note. — Acquisition by corporation of stock of other corporation, 
see note to Anglo-American Land, M. & A. Co. v. Lombard, 68 C. O. A- 
120.) 

8. Same— Holding Cobpobations— Combination of Steeet Railboad Oom- 

PANIES. 

The acquisition by a corporation of a controlllng Interest In the stock 
of the corporations owning or controlllng and operating ail of the streeî 
railway Unes In the boroughs of Manhattan and the Bronx in New York 
City, Including the vmderground, elevated, and surface Unes, is unlawful, 
as creating a practical monopoly of the means for transportation of pas- 
sengers in the city, in violation of section 7 of the stock corporations law 
of the State (Laws 1897, p. 313, c. 884). 
é. Same— Cobpobations— Suit by Stockholdeb— Défenses. 

In a suit by a stockhoider in a corporation to set aside a transfer of 
a controlllng Interest in its stock to a holding corporation on the ground 
that the purpose and effect of such transfer Is to create an unlawful 
monopoly in violation of a state statute, the question whether or not tb» 
corporation of which cOmplainant is a stockhoider bas been gatitf of a 
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, sYlolatton of the same statute Is not In issue, and such violation, tt It ex- 
• Isis, is not a défense to the suit. 

6. COEPOEATIONS— Sun BT , STppKHOLDEB IH OOEPOEATK NaME— PleADING. 

A biil by a stockholder agalnst the corporation and others In a fédéral 
court Jield to sufflciently comply with equlty raie 94 by showlng that the 
suit wàs not colluslve and that any application to the offlcers of the 
coiporatlon to bring the suit would hâve been futile. 

[Ed. Note. — For cases in point, see Gent. Dig. vol. 12, Corporations, S§ 
816, 817,] 

6. MONOPOLIES ^ GOMBINATION OF COEPOEATIORS ~ EeMBDIES — DEFENSES — 
LACHES. 

Where application was made to the Attorney General of the state to 
bring à suit to dissolve an alleged illégal combination between corpora- 
tions, a stockholder of one of such corporations was not chargeable with 
lâches in walting until such application was denied before brlnging suit 
in his own behalf and that of the other stocliholders simllarly situated. 

In Equity. On demurrers to bill. 

Coudert Bros. (Wilson, Moore & Mcllvaine, of counsel); for com- 
plainant. , 

Davies, Stone & Auerbach, Strong & Cadwalader, Henry A. Rob- 
inson, Cravath, Henderson & De Gersdorff, and Nicoll, Anable & 
Lindsay (Julien T. Davies, Geo. W. Wickersham, Joseph P. Cotton, 
Jr., and De Lancey Nicoll, of counsel), for défendants. 

HOLT, District Judge. The questions presented in this case arise 
upon severai demurrers filed by différent défendants to the complain- 
ant's bill. The demurrers are substantially alike. The principal 
ground of demurrer is want of equity ; that is, that the bill states no 
cause of action, The object of the suit is to obtain an adjudication 
declaring that the transfer of certain stock of the défendant the Met- 
ropolitan Securities Company to the défendant the Interborough Met- 
ropolitan Company was illégal and void, and setting aside such trans- 
fer. 

The substantial facts alleged in the bill or stated in the exhibits an- 
nexçd to it are as follows: That the complainant, Burrows, is a citi- 
zen of Illinois, residing at Chicago, and the owner of 1,400 shares 
of the stock of the Metropohtan Securities Company. That he sues 
in behalf of himself and of any other stockholders who may corne in 
and contribute to the expense of the suit. That, prior to the organiza- 
tiort of the défendant the Interborough Metropolitan Company, the 
défendant the Interborough Rapid Transit Company was engaged 
in the maintenance and opération of the underground railway com- 
monly called the;"Subway," in the city of New York. That prior to 
January, 1903, the Manhattan Railway Company was engaged in 
the maintenance and opération of the elevated railways in the city 
of New York, and in January, , 19d3, leased its entire railroad prop- 
erty to the said Interborough Rapid Transit Company, which has 
since operated said elevated roads; That prior to February, 1903, 
the défendant the Metropolitan Street Railway Company became, by 
merger, lease, purchase of stock, or other nieans, in contrql of a large 
numbgir of the street surface railways in the boroughs of, Manhattan 
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and the Bronx. That in February, 1902, the défendant, the New- 
York City Railway, a corporation originally organized under the 
name of the Interurban Street Railway Company, became the lessee 
of the railroads of the Metropolitan Street Railway Company. That 
thereafter the Metropolitan Securities Company was organized and 
became the owner of ail the stock ôf the New York City Railway 
Company. That as a resuit of thèse opérations, in December, 1905, 
the Interborough Rapid Transit Company controlled and was operat- 
ing the subway and the elevated railroads, and the Manhattan Se- 
curities Company held ail the stock of the New York City Railway 
Company, which controlled and was operating ail the street surface 
railways in the boroughs of Manhattan and the Bronx, the total 
length of such street surface roads being about 512 miles. That the de- 
fendant August Belmont and his business associâtes controlled the 
management and business policy of the Interborough Rapid Transit 
Company. That the défendant Thomas F. Ryan and his associate 
stockholders owned or controlled a majority of the stock of the Met- 
ropolitan Street Railway Company and the Metropolitan Securities 
Company. That under thèse circumstances Messrs. Belmont and 
Ryan, each in behalf of his respective corporations, entered into an 
agreement to effect a combination and merger of ail of said railroads. 
That for that purpose they caUsed to be organized, in January, 
1906, the défendant the Interborough Metropolitan Company with 
$55,000,000 of preferred stock, $100,000,000 of common stock, and 
the power to issue $70,000,000 of collatéral trust gold bonds. That 
thereupon the Interborough Metropolitan Company, in January, 1906, 
entered into an agreement with the défendant Belmont to purchase 
from said Belmont ail the capital stock of said Interborough Rapid 
Transit Company, said Metropolitan Street Railway Company, and 
said Metropolitan Securities Company, or so much thereof as said 
Belmont might acquire. That thereafter said Belmont acquired and 
transferred to the Interborough Metropolitan Company about 96 per 
cent, of the stock of the Interborough Rapid Transit Company, about 
81 per cent, of the stock of the Metropolitan Street Railway Com- 
pany, and about 96 per cent, of the stock of the Metropolitan Securi- 
ties Company. That the total capitalization of said three companies 
was $117,000,000, as against the total issue of stock and bonds of 
the new company of $225,000,000. That in exchange for the stock of 
said three companies the Interborough Metropolitan Company issued its 
own securities in the following proportions : For èach share of stock of 
the Interborough Rapid Transit Company, $200 par value of bonds and 
$99 par value of common stock ; for each share of stock of the Metro- 
politan Street Railway Company, $100 par value of preferred stock and 
$55 par value of common stock; and for each share of stock of the Met- 
ropolitan Securities Company ($75 per share paid up), $93.50 par 
value of common stock. That the resuit of thèse transfers of the 
stock of said three companies to the Interborough Metropolitan Com- 
pany was to destroy compétition and create a monopoly in the busi- 
ness of the transportation of passengers in the city of New York, and 
was illégal and void, as being in violation of section 7 of the stock 
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corporations law of New York (Laws 1897, p. 313, c. 384) and of 
«ectionieS of the Pénal Code pf New York. 

The complainant's counsel hayenot relied, in their oral argument 
or in their brief filed, on the alleged ; violation of section 168 of the 
Pénal Code;' and, in my opinion,: the facts alleged in the bill do not 
constitute a violation of that section. Section 7 of the stock corpora- 
tions law of New York is as follows: 

"Sec. 7. Comblnatlons Abolished. No domestle stock corporation and 
no forelgn corporation dolng business In thls state shall combine wlth any 
other corporation or person for the cre£|.tlon of a monopoly or the unlawful 
restrallit of trade or for the prévention 6f compétition In any necessary of 
Ufe." 

The principal question in this case is whether the facts alleged in 
the bill constituted a violation- of this section. The défendants' coun- 
sel asserts that by the acts alleged in the bill there was no création of 
a monopoly, because the essential quality of monopoly is the power 
to exclude ail others from the fîeld monopolized. This is, of course, 
the strict légal meaning of the term. A patent or copyright in this 
country, or such exclusive privilèges as Elizabeth and James I. were 
accustotned to confer upon individuals, which gave rise to the great 
historic controversy in England over monopolies, resulting in the 
décisions of the courts that they were void at conunon law, and the 
act of Parliam.ent declaring that the king had no power to grant them, 
are monopolies in their strict légal sensé. But the word has a dif- 
fererit, but a commoner and equally well understood, meaning. When 
a person or persons hâve, in fact, obtained a substantially complète 
control of a particular business or article of trade, they are said to 
hâve a monopoly, although they hâve no légal power to prevent oth- 
ers from competing or attempting to compete with them. I think 
there can be no doubt that the monopoly prohibited in section 7 of 
the stock corporations act is of the latter kind. No corporation can, 
by combining with any other corporation or person, create that kind 
of monopoly by which they can legally exclude any one else from at- 
tempting at least to enter into the same business. Nothing but sov- 
ereign power can do that. The monopoly çontemplated by section 7 
of the stock corporations law is one created merely by contract, and 
is therefore not, in its légal essence, exclusive. But on the facts al- 
leged in the bill, which the demurrer admits, it is difïicult to see how 
the monopoly shown by them could be more complète. By it every 
surface street railroad and every elevated railroad and every sub- 
way railroad in the boroughs of Manhattan and the Bronx are com- 
bined in one management and control. No one can go up or down 
town in New York without using one of thèse roads, unless he takes 
a carriage or walks. It is as absolute a monopoly of the means of 
the transportation of passengers in New York as can be imagined 
which is not legally exclusive. 

The défendants' counsel claims that section 40 of the stock cor- 
porations law authorized the transfer of the securities to the Inter- 
borough Metropolitan Company complained of. The part of that sec- 
tion relied on is as follows: 
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"Any stock corporation, domestlc or foreign, now existlng or hereafter or- 
ganized, except monied corporations, may purcliase, aequire, hold and dis- 
pose of the stocks, bonds and otlier évidences of indebteduess of any corpo- 
ration, domestic or foreign, and issue In ezchange therefor Its stoclî, bonds 
or other obligations, if authorized so to do by a provision in the certificat» 
of incorporation of snch stock corporation, or In any certificate amendatory 
thereof or supplementary thereto, flled In pursuance of law, or if the cor- 
poration whose stock is so purchased, acqulred, held or disposed of, Is en- 
gagea in a business similar to that of such stock corporation, or engaged in 
the manufacture, use or sale of the property, or in the construction or opéra- 
tion of Works necessary or useful in the business of such stock corporation, or 
.in whlch or in connection with which the manufaetured articles, product or 
property of such stock corporation are or may be used, or is a corporation 
vclth vrhich such stock corporation Is or may be authorized to consolldate." 
LawB 1892, p. 1834, c. 688. 

This provision of the stock corporations law was first adopted in 
1892. Before that time the gênerai rule of law had been uniformly up- 
held in this state that a corporation cannot purchase or deal in the 
stocks of another corporation, unless expressly authorized by law to do 
so. Talmadge v. Pell, 7 N. Y. 328; Holmes, etc., Co. v. Holmes, etc., 
Co., 127 N. Y. 352, 27 N. E. 831, 24 Am. St. Rep. 448. Corporations 
could take and hold the stock of other corporations as security or in 
payment for a debt (Kent v. Quicksilver Co., 78 N. Y. 159) ; but the 
ordinary purchase and dealing by one corporation in the stock of an- 
other was held to be ultra vires and illégal. Many acts of New York 
providing for the formation of corporations affirmatively prohibited it 
(General Manufacturing Act 1848, p. 56, c. 40, § 8; General Railroad 
Law 1850, p. 214, c. 140, § 8; General Building Corporations Law 
1853, p. 181, c. 117, § 8; General Stage Coach Corporations Law 1867, 
p. 2483, c. 974, § 8) ; and prior to 1892 there was never any gênerai 
authorityin this state for a corporation to purchase and hold the stock 
of another corporation. In 1892 that policy was reversed by the pas- 
sage of section 40 of the stock corporations act, which, after remaining 
in force for 15 years, has apparently been repealed, and the ancient 
policy of the state readopted by the act recently passed, commonly 
called the "Public Utilities Bill." That bill provides in section 54 that 
no railroad corporation shall hereafter purchase or aequire, take, or 
hold any part of the capital stock of any railroad corporation, unless 
authorized so to do by the commission created by the act, and that, 
save when stock shall be transferred or held for the purpose of collat- 
éral security only with the consent of such commission, no' stock cor- 
poration of any description, domestic or foreign, other than a railroad 
corporation, shall purchase or aequire, take, or hold more than 10 per 
centum of the total capital stock îssued by any railroad corporation 
or Street railroad corporation or other common carrier. The public 
utilities bill, of course, does net apply to or afïect this case, which is to 
be decided by the law in force when the stocks were transferred to 
the Interborough Metropolitan Company; but its passage tends to 
show that the policy of the state adopted in 1892, authorizing corpora- 
tions to deal in stock of other corporations, has not been entirely satis- 
factory, and that the old policy of the state prohibiting such dealing 
is, for the présent at least, to be substantially readopted. 

The facts alleged in the bill undoubtedly bring the case within the 
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spécifie terms of section 40. The certificate of incorporation of the In- 
tèrboifough Metropolitan Company is annexed to the bill as an exhibit. 
It is stàted in it that the compariy is incorporated under the business 
corporations law of New York; that the purposes for which it is to 
be formed are, among others, "to subscribe for, purchase, acquire in 
any riianner, hold as investment and dispose of, bonds and other évi- 
dences qfindebtedness of and shares of capitd 'stock of, or any interest 
in shares of capital stock of any corporation or corporations engaged 
in the transportation of passengers in the city of New York, or its 
subUrbs, or terri tory adjacent thereto, or of any other corporation, do- 
mestic ôr foteign." The Interborough Metropolitan Company was 
thërefore authorized by its charter to purchase, acquire, and hold the 
securities which it took. If, thërefore, section 40 confers an absolute 
power on such a corporation to purchase and hold the stock of another 
corporation, unqualified by section 7, when a case arises to which sec- 
tion- 7 âpplies, the transactions attadced in this suit were authorized by 
section 40. But can section 40 be construed to be unqualified by sec- 
tion 7? Section 40 was first adopted in 1893. Section 7, in its prés- 
ent form, was first adopted at the same time. Before 1890 there was 
not, so far as I am aware, in the laws of New York, any statutory pro- 
hibition against corporations combining with each other to prevent 
compétition. In the stock corporations law of 1890 the following pro- 
vision appeared as section 7: 

"No stock corporation sball combine wlth any other corporation for the 
prévention of compétition." 

In the revision of the stock corporations act of 1892, section 7 was 
amended so as to read in its présent language, as already quoted. Sec- 
tion 7, thërefore, in its présent form, and section 40, are.to be re- 
gardée! as substantially new législation introduced into the same stat- 
ute at the same time. A fundamental rule in the construction of stat- 
utes is that, if a statute contains two or more sections which at first 
view are apparently inconsistent or contradictory, they are to be har- 
monized and upheld, if possible ; and especially must this rule be fol- 
lowed when the alleged ihconsistency is between two amendments of 
an act introduced and adopted at the same time. But I fail to see any 
necessary inçonsistency in the two sections, There may be many cases 
in which it is désirable and in ail respects unobjectionable for a corpo- 
ration to purchase and hold some of the stock of another corporation ; 
and it would hâve been perfectly consistent for the Législature to hâve 
tacked section 7 onto section 40 as a proviso. I think that is the true 
construction of the législative meaning as shown by the statute. Cor- 
porations were authorized by it to purchase, acquire, and hold the 
stocks of other corporations, provided they did not thereby combine 
for the création of a monopoly or the unlawful restraint of trade, or for 
the prévention of compétition in any necessary of life. , So long as such 
acquisition did not create a monopoly, or restrain .trade, or prevent 
compétition in any necessary of life, such a purchase was lawful; as 
soon as it did, it became unlawful. 

The défendants' counsel daims that the laws of New York in re- 
spect to railroads, and particularly street railroads, provide an espe- 
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cially libéral policy for the government of such railroads, and that the 
rights of Street and city railways are governed by spécial statutes ap- 
plicable to them alone, and which are not modified or affected by sec- 
tion 7 of thie stock corporations act. It is true that the laws of New 
York hâve made libéral provisions for the leasing, mergèr, and con- 
solidation of railroad corporations, and especially street railroad corpo- 
rations. At a very early period in the history of railroads an act was 
passed in New York (chapter 218, p. 195, of the Laws of 1839) which 
provided that it should be lawful for any railroad corporation to con- 
tract with any other railroad corporation for the use of their respective 
roads. This act was held to authorize a lease by one railroad corpora- 
tion of the road of another, and to apply to both street surface and 
steam railroads. In the case of Gère v. N. Y. Central, etc., Co., 19 
Abb. N. C. (N. Y.) 193, it was held to authorize the lease of the West 
Shore railroad by the New York Central corporation. The roads in 
that case were immediately parallel and competing, and it was urged 
that such a lease would destroy compétition and create a monopoly; 
but the court held that the lease was authorized by the act of 1839. 
That lease, however, was made before the stock corporations act was 
passed, and no question, therefore, arose as to the effect on that lease 
of section 7 of that act. In 1855 an act was passed (Laws 1855, p. 
517, c. 302) expressly authorizing a street railroad corporation to con- 
tract with another such corporation for the use of their respective 
roads. In 1890 a railroad law was passed which brought into one act 
the laws relating to steam and street railways. This act contained vari- 
ous provisions authorizing the lease and merger of railway Unes. Sec- 
tion 70 authorized the merger and consolidation of continuous or Con- 
necting lines. Laws 1890, c. 565, p. 1103. Section 71 provided that: 
"In no case shall the capital stock o( the corporation formed by such 
consolidation exceed ttie sum of the capital stock of the corporations so Con- 
solidated at the par value thereof. Nor shall any bonds or other évidences of 
debt be issued as a considération for, or in connection with, such consolida- 
tion." 

Evidently the consolidation virtually efïected in the case at bar could 
not hâve been carried out under this statute. In the first place, the 
lines Consolidated were not continuous; and, in the next place, the 
Consolidated company could only hâve issued stock to the amount of 
$117,000,000, the aggregate of the stock of the three companies, in- 
stead of tlie $155,000,000 of stock and the $70,000,000 of bonds of the 
Interborough Metropolitan Company. 

Section 80 pi the railroad law provides as foUows : 

"Sec. 80. No railroad corporation or corporations owning or operating rail- 
roads whose roads run on parallel or competing Unes, except street surface 
railroad corporations, shall merge or consolidate, or enter into any contrnct 
for the use of their respective roads or lease the same the one to the other, 
unless the board of railroad commissioners of the state or a majority of such 
board shall consent thereto." Laws 1892, p. 1398, c. 676. 

The exception in this section in the case of street surface railroad 
corporations, together with the other législation heretofore referred 
to, is claimed to hâve authorized parallel and competing street sur- 
face railroad companies to consolidate; but obviously the consol- 
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idation in the case at bar cpuld not hâve been effected under thèse 
provisions, because a part of the roads cansolidating were not 
Street surface roads. The consolidation of the elevated roads and 
the subway with any other roads was prohibited by this section, 
unless the consent of the board of railroad commissioners was ob- 
tained. Ivforeover, ail this législation took place before 1892, when 
section 7 of the stock corporations act was adopted. Thèse con- 
sidérations probably account for the fact that the défendants which 
were organized as holding companies, the Interborough Metropolitan 
Company and the Metropolitan Securities Company, were each or- 
ganized under the business corporations act, while the other corpo- 
rate défendants were organized under the railway corporations act. 
At ail events, it is clear that the validity of the transfers of stock to 
the Interborough Metropolitan Company which are involved in this 
suit must dépend upon the provisions of section 40 of the stock cor- 
porations act, and not upon any provisions of the railroad law. 

It is claimed in ^Dehalf of the défendants that the fact that no case 
has been found in which the courts of this state hâve set aside such 
a transfer of stock to a holding company on the ground that it violat- 
ed section 7 of the stock, corporations law aflfords a strong presump- 
tion that that section does not apply to such a case. It is true that 
since 1892: a great and gênerai movement has taken place in this 
State, as elsèwhere in this country, for the consolidation of railroad 
and other corporations by means of leases, mergers, consolidations, 
purchàses of stock, holding companies, and other devices ; and no 
case decided in this state has been brought to my attention in which 
such consolidation has been held illégal as a combination to create a 
monopoly. The only case which has been cited to me in which the 
effect of section 7 of the stock corporations law upon a merger has 
been discussed is the case of Rafïerty v. Bufïalo City Gas Co., 37 
App. Div. 618, 56 N. Y. Supp. 288. In that case, Judge Patterson, 
after saying that no exclusive monopoly was created, added : 

"Nor, in a more restrlcted use of the word 'monopoly,' Is that condition 
brought about by force of thla contract." 

Whether a monopoly is created is, of course, in every case, a ques- 
tion of fact. In fact, most of the cases of consolidation did not create 
an actual monopoly. Moreôver, thèse great consolidations are usual- 
ly devised, organized, and carried out by men who either own a ma- 
jority of the stock or control the administration of the corporations, 
and thèse consolidations are not only profitable to them, but are also 
profitable or appear likely to be se to the smaller stockholders. They 
usually approve, and those who do not approve usually acquiesce, be- 
lieving in the futility or fearing the expense or aimoyance of légal ré- 
sistance, or apprehending that opposition may cause them in jury in 
other respects. At ail events, the fact that such suits do not appear 
to bave been previously brought is only material on the question 
■ whether the act relied on applies. If it clear ly does apply, the fact 
that no suit may hâve been previously brought on it is, of course, 
iramaterial. 

The complainant, in addition to the claim that the transactions com- 
plained of were a combination to create a monopoly, also asserts that 



BUEROWS V. INTERBOEOUGH METROPOLITAN CO. 397 

they were illégal as being a combination for the unlawful restraint of 
trade or for the prévention of compétition in a necessary of life, 
within the remaining provisions of section 7. I think that something 
mây be said in support of thèse claims, but I doubt whether a case is 
made out in the bill suiïicient to support them. I prefer to put my dé- 
cision on the ground that the facts stated in the bill show, in my opin- 
ion, a combination to create a monopoly prohibited by section 7. 

The case of Northern Securities Co. v. United States, 193 U. S. 
197, 24 Sup. Ct. 436, 48 L. Ed. 679, is quite analogous to this case. 
It involved the construction of a fédéral statute, the so-called Sher- 
man anti-trust act; while this case involves the construction of the 
New York statutes cited. But the principles involved are similar, 
and the reasoning of Mr. Justice Harlan in the prevailing opinion has 
much application to the facts in the case at bar. 

There are various other grounds of demurrer, mostly of a technical 
kind. One is that the bill is multifarious, because it unités claims in 
favor of the complainant with other claims in favor of the Metropoli- 
tan Securities Company. But I do not see that the complainant sues 
on any claim in favor of the Metropolitan Securities Company. He 
sues in behalf of himself and of any other stockholders who may join 
in the suit. I cannot regard such a bill as multifarious. It is also as- 
serted that the complainant does not come into equity with clean 
hands. This point is based on the fact that he sues as a stockholder 
in the Metropolitan Securities Company, which, it is alleged, is a 
holding Company organized to create the same kind of a monopoly in 
Street railroad stocks as the monopoly attacked in this suit. But, in 
the first place, the combination of ail the street railroads in New York 
did not create such a monopoly as that alleged in the bill. There re- 
mained compétition between them and the elevated roads and the sub- 
way. Moreover, the question whether the taking over of the stock 
of the New York City Railway by the Metropolitan Securities Com- 
panv constituted a monopoly is not before the court. When it cornes 
before the court it will be time enough to décide it. 

Another ground of demurrer is that the provisions of rule 20 and 
rule 94 requiring allégations to be inserted in the bill showing what 
efforts hâve been made by the complainant to secure action by the of- 
ficers of the Metropolitan Securities Company, and showing that 
the suit is not collusive, are not complied with. It would perhaps hâve 
been better to hâve avoided any such objection by inserting the usual 
allégations in the terms of the rules ; but, in my opinion, the facts 
alleged in the bill sufEciently show that the suit is not collusive, and 
that any application to the officers of the company to bring this suit 
would hâve been futile. 

It is also asserted that the complainant is precluded from maintain- 
ing this action by his delay in bringing this suit. The Interborough 
Metropolitan Company was organized in February, 1906. An appli- 
cation was made to the Attorney General of New York to begin an 
action in the name of the people of the state to déclare the proposed 
combination illégal. Naturally and properly, individual stockholders 
would await the resuit of such an application before suing them- 
selvcs. The Attorney General denied the application, and delivered a 
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written opinion which is dated March 1, 1907. The bill in this case 
was verified in December, 1906. ' Whether this suit was begun before 
the Attorney General's décision was announced, or whether his opin- 
ion was written after sùch ànnouncement, I am not informed ; but in 
ahy point of view I do pot think that the complainant was guilty of 
any îacheS in beginning his action which would deprive him of the 
right to prosecute this suit. 

I should, perhaps, add that I hâve read the opinion of the Attorney 
General. With entire respect for that opinion, I am not able to con- 
cur with it. 

My conclusion is that each of the demurrers should be overruled, 
with leave to the défendants to answer within 30 days upon payment 
of costs. 



MUTUAL LÏFE INS. CO. OF NEW YORK v. GRIBSA et al. 
. (Circuit Court, D. Kansas, Flrpt Division. September 14, 1907.) 

No. 8,660. 

1. CaNCELLATION of iNSTEtTMENTS— INSUEANCÏ! POLIOT— EjFFEOT OF DEATH OF 

INSUEED, 

A suit In equity eannot be matntalned In a fédéral court for the can- 
cellatlon of a lîfe Insurance poUey on the ground that It was obtained by 
fraud, where the bill is not flled untll after the death of the Insured. 

2. INSUBANŒ— Action oh Poliot— Jutîiisdicxion of Bqxjitt. 

The fact that a llfe Insurance poliçy glves the beneflclarles the option 
to reçoive payment in bonds or In cash does not give them the rlght to a 
decree for spécifie performance by dellvery of the bonds, so as to render 
a suit on the policy one of équitable cognizance, nor give the Insurer 
the right to sue in equity for cancellatlon of the policy after the death of 
the Insured. 

3. Samb— Parties— Action bt Exbotttobs. 

Under Gen. St. Kan. 1905, § 4895, which provides that an exécuter may 
brlng an action wlthout Jolning with him the person for whose beneflt It 
Is proseçuted, executors may sue on a policy of Insurance on the llfe of 
thelr testator, payable to his estate, wlthout jolning the heirs or legatees, 
though the policy is at thelr option payable In bonds, and such bonds are 
speclfleally bequeathed by the wlll. 

4. DiscovEBT— Inspection of Inanimate Objects. 

Bev. St. i 724 [U. S. Comp. St. 1901, p. 583], provides only for reqnlrlng 
the production of books or wrltlngs In the possession of a party, and does 
not authorlze a fédéral court In an action at law In gênerai to order the 
production or rnspection of Inanlmate objects. 

[Ed. Note. — For cases in point, see Cent Dl'g. vol. 16, Discovery, S 108.] 

5. Dead Bodies— Poweb to Obdeb Exhtimation— Rights of Widow. 

A court has no power to order the exhumation of a dead body in an ac- 
tion at law to which the widow of the deceased, who has the rlght to con- 
trol the body, is not a party. 

[Ed. Note.— Por cases in point, see Cent Dlg. vol. 15, Dead Bodies, §g 
1, 2.] 

6. DisoovEEY— In EQtriTY— Sçope of Rémedy. 

A bill of discovery may be maintained in a fédéral court of equity in 
aid of a law action either pending or in immédiate contemplation. 
[Ed. N6te. — For «asee In point, see Cent. Dlg. vol. 16, Discovery, { 9.] 
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7. Same— In Aid of DerENsœ to AoraoN on Insueanok Polict— ExHrUATioN 
op Bôby. 

Where an action àt law Is pending to recover on a llfe Insurance pollcy 
shown to hâve been obtalned under circumstancès indicatlng fraud, and 
one of the défenses Is tMt the Insured committed suicide by poison, wUch 
would avoid the policy by Its tenus, a court of eqully bas power In aid 
of such défense to order the body to be exhumed for examinatlon. 

[Ed. Note. — Suicide as a défense to a llfe pollcy, see notes to JEtna Life 
Ins. Oo. V. Florida, 16 C. 0. A. 623 ; Fldelity & Casualty Co. t. Egbert, 
28 C. C. A. 284.] 

In Eqirity. On rehearing. 

John S. Dean, Bishop & Mitchell, and Ferry & Doran, for com- 
plainant. 

Geo. J. Barker, C. F. Hutchings, and S. A. Riggs, for défendants. 

SMITH McPHERSON, District Judge. This bill in equity is based 
largely on the alleged right to cancel a policy of life insurance for 
$100,000 issued in December, 1906, payable to the estate of Lucius H. 
Perkins, the insured, who died June 1, 1907. The policy was issued 
on annual premiums to be paid of $6,900, the first of which was paid 
to the Company in cash by the agent, who took the note of the insured 
due a few days after his death. At about the same time the insured 
applied to other companies for other insurance of more than $1,000,000. 
Part of thèse applications were refused, and some issued and after- 
wards canceled, which déniais and cancellations were concealed from 
complainant when the policy in suit was issued. When he died, there 
were policies apparently in force aggregating $540,000, calling for 
annual premiums of about $30,000, several times more than his in- 
cpme, and which he could not pay without converting his estate into 
money, and then only for a few years. About the time he was taking 
out this policy he was in correspondence with a chemist as to the 
uses and effects of poisons, learned by some of the companies, which 
denied the applications, but unknown to this complainant until after 
the death of the insured. The day of his death he purchased morphine 
poison, and that evening fell from the roof of his house, and when 
reached was unconscious, remaining in that condition until his death, 
a few hours thereafter. This bill of complaint was not filed until aft- 
er the death of the insured. Many other allégations of fraud are made. 
Suffice it to say that the agreement of the insured in his application 
was that the policy was to be void in case of suicide within two years, 
and aside from that such frauds are alleged as to bring the case within 
the caseof Ritter v. Insurance Company, 169 U. S. 139, 18 Sup. Ct. 
300, 42 L. Ed. 693, and which allégations, if truc, prevent a recovery. 
To this bill a demurrer bas been interposed, and a plea to the juris- 
diction filed mainly on the ground that the case is not cognizable in 
equity; the contention being that the company bas a plain, adéquate, 
and complète remedy at law by défense to an action on the policy. 

Whatever the rule may be in the several states and England, the 
nile now is in the United States courts that where the policy is for 
the payment of money, and is obtained by fraud, that the cause is not 
cognizable in equity when the bill is not filed until after the death of 
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the iflsured. Cable v. InsuràHce Co., 191 U. S. 888, M Sup. Ct. 74, 
48 L. Ed. 188; Riggs v. Insurance Co., 129 Fed. 207, 63 C. C. A. 365. 
S.uch a bill in equity cân be maintained if brought in the lifetime of the 
insured, and his subséquent death will not abate the action. Life In- 
surance Co. V. Blair (C. C.) 130 Fed. 971. It is contended that, as 
the policy was for the ddivery of bonds, the estate has the right to a 
decree for spécifie performance of the contract or policy, and that, 
being an action in equity, the company has the right to hâve the con- 
troversy determined on the equity side of the docket. The policy 
makes certain récitals on the back thereof of binding effect, one of 
which is as foUows: 

"When thls contract matureB, thé beneflclary wlU be entltled, In Heu of set- 
tlement by dellvery of the several $1,000.00 bonds hereln provlded for, to re- 
cel ve elther (1) the whole amount In cash, or (2) any part thereof in bonds, and 
the remainder In cash. Should elther of such settlements be made, the amount 
of cash payable will be computed at $1,305 In Heu of each $1000 bond unde- 
llvered." 

The answer to this is that the estate does not hâve the right to co- 
erce the delivery of the bonds' by a decree for spécifie performance. 
The estate has the right ôf élection to either take the bonds, or, in lieu 
thereof, money calculated as above stated, as in the policy set forth. 
But, aside from that, thé facts are that the company répudiâtes the 
policy, and refuses to dehver the bonds. And when the company re- 
fused to deliver the bonds à mère naked money demand was created, 
if the policy is valid. Such is the recently announced rule by the Su- 
prême Court, after reviewing âll the authorities, English and Ameri- 
can. Roehm V. Horst, 178 U. S. 1, 30 Sup. Ct. 780, 44 h. Ed. 953. 
Nearly ail the cases upholding the right of spécifie performance of 
contracts are with référence to real estate. Hyer v. Richmond Com- 
pany, 168 U. S. 471, 480, 18 Sup. Ct. 114, 43 L. Ed. 547 ; City of 
Memphis v. Brown, 20 Wall. (U. S.) 289, 304, 22 L. Ed. 264; Marble 
Company V. Ripley, 10 Wall. (U. S.) 339, 356, 19 L. Ed. 955; The 
Mechanics Bank v. Seton, 1 Pet. (U. S.) 304, 305, 7 L. Ed. 152. And 
such actions cannot be maintained on contracts relating to personal 
property, except when such personal property has a value other than 
a money value, such as an heirlodin, family relit, a présent from a 
friend, and the like. But in this case the bonds called for by the policy 
hâve no value, and are of no concern other than their money value, 
the ascertainment of which is a mathematical proposition. And with- 
out doubt this company will promptly pay in money any amount ad- 
judged by final judgment. So that the estate has no claim that can 
be enforced, aside from its money demand for the value of the bonds 
provided for in the policy, and that money demand is cognizable 
in an action at law, in which both parties hâve a plain, adéquate, and 
complète remedy. 

The insured left a will, whîch has been admitted to probate, from 
which it appears that the 100 bonds provided for by the policy were 
specifically bequeathed, some to the widow, and the others to the heirs. 
As this was an assignment of the bonds to the several beneficiaries, 
the contention is that there will be a multiplicity of suits, which can 
and should be avoided by a bill in equity. The gênerai ruie is that the 
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executors take the légal title to ail personalty, sue for and recover the 
same, convert the same into money, and make distribution thereof un- 
der the will, pursuant to the orders 6i the probate court. Such is the 
rule in Kansas as appears from section 4895 of the General Statutes of 
Kansas (1905 Ed.), which is as follows : 

"An exécuter, adminlstrator, guàrdian, trustée of an express trust, or a per- 
son expressly authorized by statute, niay bring au action wlthout jolning wlth 
him tbe person for whose benefit It is prosecuted." 

So that there can and will be but one action to recover the money 
called for by the policy. Soon after this bill in équity was filed, the 
executors herein brought an action at law on the policy; they alone, 
and prbperly so, being the only plaintiffs. 

The insurance company made application in both cases for an order 
to exhume the body of the insured. Both applications were heard to- 
gethef on the same évidence. Thé executors protested against making 
the order in the action' at law for two reasons: (1) Section 724 of 
theRevïsed Statutes [U. S. Comp. St. 1901, p, 583] provides only for 
the production of papers and writings, when such was formerly al- 
lowable under the chânciery practice. And it is believed that such 
contention is correct, and that a court of law has no power to order 
the production or inspection of inanimate obj'ects in the possession or 
control of a party in advance of the trial. This court is mindful of 
the staterrient in the opinion of the Circuit Court of Appeals for this 
circuit in the case of Penney v. Central Coal Company, 138 Fed. 769, 
.775, 71 C. C. A. 135. The point was not discussed, and no authorities 
were cited. It was a mining case. Giving fuU weight to that décision, 
it must be limited to mining cases only, and then only, as this court 
believes, to cases arising in states having statutes providing for such 
inspection. (2) But, whatever the law is as to the point noticed, there 
is an insilrmountable objection to mâking the order in the law action 
in the case now before the court; and that is that the widow is not a 
party to the law action, and cannot be made a party to the law action. 
She is a défendant to the action in equity. The widow hàs the control 
of the body of her deceased husband, and the executors do not hâve. 
Griffith V. Railroad (S. C.) 34 Am. Law Reg. (N. S.) 586, and other 
cases cited in note; Larson v. Chase, 47 Minn, 307, 50 N. W. 238, 14 L. 
R. A. 85, 28 Am. St. Rep. 370; Young v. Collège, 81 Md. 358, 32 Atl. 
177, 31 L. R. A. 540; Petigrew v. Petigrew, 207 Pa. 313, 56 Atl. 878, 
64 L. R. A. 179, 99 Am. St. Rep. 795. The annotations to thèse cases 
show that proposition cannot be in doubt, and counsel herein agrée to 
its correctness ; so that, if the order is made, it must be in the action 
in equity. 

In nearly ail cases, with but few privileged exceptions, and a few 
prohibitions, ail persons are compétent witnesses. And by reason of 
section 724 of the Revised Statutes, and by reason of interrogatories 
calling for answer that may be annexed to pleadings, the old-time right 
of discovery is but occasionally resorted to. But it is not obsolète. 
And it is not correct to say, as is contended by respondents' counsel, 
that there can only be a discovery directed to aid an action then pend- 
ing. It is allowable in an action immediately contemplated, as well 
as in an action pending. And the law action was not only contemplated, 
156 F.— 26 



btjt UQdçfitfeiÇ ter?|is of tJîfe-policy coutsi Mt longbe delayed, andj in 
laçtjiiW9«FsQW.;br^ught.?>P^kiji§ fell frotp ,the roof of his house and 
from *fi»lS|ce h§,\>^idireot6d:inot to g© by,:feason of the dangen He 
aligîitpl,j(>n ffe ieei on spft ground. App^r^ntly no bones wfere broken. 
He was unconscious. His eyes gave some eyjdence of morphine poison, 
TJieiC<3irQ|qiçr expressed the opinion J:hat;it was suicide., Thp,,family 
physician,,who was présent a few minutes after the fall, has not been 
called as a witness, and thë tompany prdbably cannot call him. No 
mçmber of rthe family bas, beeq called as a witness. He bonght mor- 
phine on thçit day, givingljin insufficient rçason therefor, and the mor- 
phine ha?inpt been pr<?ducèd, and counsel for défendants profe§çionally 
State that it cannot be found. When he açcepted the policy, he objected 
to the suicide clause,. iHe^as heavily insured, and for- more than he 
could carry, as disclosed by the évidence no^y before the court. He 
had paid ijpiponey therefor, and his note for the first premium was 
about due.* Whether he suipided is not-noiy a question for décision; 
btjt on such a showing, jif thebody cannot be exhumed, it is bécause the 
court cannot ?,nd shoutd not Gompel the dîsclosure of ^the real truth. 
If such dipiC;losuriÇ cannot be made, it is because of ttie right of one 
party to disclqsç,the truth^ îf believed âdvantageous, and to conceal it 
if believçid harnif\il, and that pught not to be a rule for the guidance 
of, courts., An^ ,the only objection aside from that as tp the power of 
the cpurt is onç of sentiment, as if sentiment should control in the ad- 
ministratipnidf justice. In, Union Pac. R. Co. v. Botsford, 141 U, S. 
250, 11 Sup. Çt.. 1000, 35 L.; Ed. 734, the Suprême Court held that a 
physical exam^ination of ^ party could not be coerced, on the ground 
ithat it \yas équivalent tp an a^sault without lawful authority. The 
f orce of that holding is lessened by the later case of Railroad v. Stet- 
spn, 177 tJ. S. 17g, 30 Sup. Ct. ^17, 44 X. Ed. 731. Althpugh this later 
case wasjunder ji statute, it is not readily perceived how a statute can 
justify an assault.. But tihpse cases were with référence toliving per- 
spns. Arid, wbile the Botsfprd Case is an authority, it is pnly so as to 
a liv^ng persPp.j And as to liying persons such is not the rule in many 
States. The ifoÛowing cases sustain the rjght of a court to compel the 
exposure of person for a physical examination: Schroeder v. Rail- 
road, 47 lowa, 375; Railroad v. Childress, 83 Ga. 719, 9 S. Ë. 603, 3 
i^i Ri A- 808^ 14 Am. St. Rep. 189; Shepherd v. Railroad, 85 Mo. 
689, 55 Am. Rep. 390; Railroadv. Hill, 90 Ala. 71, 8 South. 90, 9 X. 
.R. A.. 443, 34 Am, St. Rep, 764; White v. Railroad, 61 Wis. 536, 31 
N. W. 534, 50 Aju, Rep. 154;;, Railroad v. Thul, 39 Kan. 466, 44 Am. 
Rep. 659 ; Railroad v. Palmore, 68 Kan. 545, 75 Pac. 509, 64 L. R. A. 
90; Sibley v. Smith, 46 Ark. 375, 55 Am. Rep. 584; Miami Co. v. 
Bailey, 37 Ohio St. 104; Lane v. Railroad, 31 Wash, 119, 57 Pac. 367, 
46,, L. R. A. 153, 75 Am. St. Rep. 831; Wanek v. Winona,, 78 Minn. 
98, 80 INÎ. W. 8W„.46 h. &. À. 448, 79 Am. St. Rep; 354; Graves v. 
Ba,ttle,,CrQek, 95 Mich. 266, .54 N. W. 7,57, 19 L. R. A. 641, 35 Am. 
S't.,R<iip. 561;. South Bend y. Turner,;156 Ind. 418, 60 N. E. 371, 54 
Xr^ A. 396, 83.Am.,St. Rep. 200; Brown v. Railroad, ^3 N. D, 61, 
95 N. W,;153t 102,A^. gt Rep. 5«4; Railroad v. Huddleston, 151 Ind. 
.540, 46 N. Er:678,36 Iy.:,Rv:A.,.681, 68;Am. St. Rep. 238:;: Bell -v. Allen 
(KyO 44, . S-, W-. .90>; i The, fpllowing authorities deny- the: right of a 
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court to order a physical examination of a person : Parker v. Enslow, 
102 m. 279, 40 Am. Rep. 588; Railroadv. Rice, 144 111. 227, 33 N. E. 
951; City v. McNally, 227 111. 14, §1 N. E. 23; McQuigan v. Dela- 
ware, L. & W. R. R. Co., 129 N. Y. 50, 29 N. E. 235, 14 L. R. A. 466, 
26 Am. St. Rep. 507; Stack v. Railroad, 177 Mass. 155, 58 N. E. 686, 
52 L. R. A. 328, 83 Am. St. Rep. 269; U. P. Co. v. Botsford, 141 U. 
S. 250, 11 Sup. et. 1000, 35 L. Ed. 734; Austin, etc., Railroad v. Cluck, 
97 Tek. 172, 77 S. W. 403, 64 L. R. A. 495, 104 Am. St. Rep. 863. 
Thèse cases contend strongly that a court has not the common-law 
power to order a physical examination of the body, and that such or- 
der cannât be made unless authorized so by statute. Thus it will be 
seen that the great weight of authority sustains the power of the court 
to order a physical examination. The Indiana cases were decided later 
than the Botsford Case. The récent scholarly and timely work on 
Evidence by Wigmore (sections 2220 et seq.) is to the point, that sen- 
timent and modesty, real or affected, must not stand in the way of 
the court in compelling parties to disclose the exact truth, and to not 
allow one party to the litigation to make known the facts, or suppress 
them, as the interest of such party may suggest. And along the same 
Unes is the Preliminary Treatise on Evidence by Prof. Thayer (1898) 
of Harvard, and Two Centuries Growth of American Law (1701- 
1901) by the Faculty of the Yale Law School, under the title of "Evi- 
dence." And see the foUowing authorities as to the power of a court 
of chancery as to évidence: Reynolds v. Burgess, 71 N. H. 322, 51 
Atl. 1075, 57 L. R. A. 949, 93 Am. St. Rep. 535, for the inspection of 
machinery; Hensey v. Langdon (C. C.) 80 Eed. 178, for the inspection 
of a mine;. 1 Pomeroy, Equity, §§ 191, 225; 2 Story, Equity, §§ 689, 
690. Can any one doubt but that ail sentiment would dissipate, and 
ail objection would vanish, if it were necessary for the estate to make 
the showing in order to recover the large sum of money învolved?^ 
And why should it be optional with one party to say what part of the 
truth shall be made known, and what part kept from the court? 

The order will be that the marshal of this district will exhume the 
body. The court will appoint a pathologist to examine the body, to 
the end that the évidence may be had as to whether the fall killed the 
insured. A chemist will be appoint ed to détermine whether he died by 
morphine poison. The results of their efforts ôught to materially aid 
the court in arriving at the truth. And such an order is made because 
this court is of the opinion that it cannot be made in the action at law, 
but holding that it is within the gênerai powers of a court of equity, 
and that such an order is in the furtherance of justice. 
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CDi strict Court, D. Maine. October 16, 1907.) 

No. 28. 

Admib^ltt— Mastb» and Sbbvant— Asstimption of Eisk. 

The doctrine of assumption of rlsk Is applied In admlralty as fully a» 
In other branches of Jurisprudence, notwithstanding the rule that dam- 
ages wllI in some cases of concurrent négligence be dlyided. 

[Bd. Note. — For cases in point, see Cent. Dig. vol. 1, Admlralty, $ 302.1 
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a Shippino— Injttbt oï Seevant— Dbfbctivk AppliaNob on Vessel. 

Libelant had been employed as flreman on a tug, and was the only per- 
Bon who remàined on tfoard at the tlme of her sale, when she was eut of 
commission and lylnêat a wharf for repalrs. He was toJd by the new 
englneer that he mlj^t 8tay In the employment, and remalned on the 
ressel while the repalrs were belng made. Among the equlpment was a 
ladder used In passlng from the tug to the wharf, one rail of whlch waa 
broken off at thé end, so that, when that end was put down, the ladder 
was Ukely to fàll; but It could be safély used by placlng the other end 
down. Llbelffnt's 'attention had been ealled to the condition of the lad- 
der by the former owner, and he was advlsed as to the proper manner of 
, uslng It ; but the new owner had no fcnowledge of the defect Libelant 
went on shore one eve^lng, using the ladder, whlch he left qn the wharf. 
On his return he tHaéied thé ladder wlth the broken end down, and It 
fell wlth hlm, causlng blé Injury. Beld, that he assunied the rlskof uslng 
thé ladder In Its known- condition, and that hls Injury was due to hls 
own warrt, of care, and the vessel was not Ilable therefor. 

In Admiralty, Suit, for personal injury. 

Dennis A. Meaher, for libelant. 
Benjamin Thompson, for daimant. 

HALE, District Judge. The lîbel in this case daims damages in 
the sum of $4,000 for personal injuries received by the libelant on 
Sunday evening, AprilSS, 1905, while going on board the steam tug 
Scandinavia, then lying for repairs cm the westerly side of the Port- 
land Shipbuilding Company's wharf, on the South Portiand side of 
Portland Harbor. 

The libel allèges that the libelant was fireman on the tugboat, and, 
at the time of the injury, was going on board for the night; that he 
placed a ladder belonging to the tug on top of the house, the other 
end resting on the wharf; that the ladder was one of the fumishings 
of the boat, and was used for the purpose of going on board; that, 
by reason of its broken condition, the libelant fell from it, as he was 
passing over it, and was thrown to the rail, and was injured; The 
case shows that the ladder^ 16 feet long, had one of its side rails 
broken off, at one end, at the point where the first round entered the 
rail. Thé Scandinavia is a vessel of about 37 net tons. It was con- 
veyed to the claimant, the Central Wharf Steam Towboat Company, 
April SOthi' three days before the injury. Up to that date it had been 
owned by James P* Perkins, and used by him in the towage business. 
For a few w^eeks before thé injury Mr; Perkins had employed libelant 
as fireman on board the boat. For about five days before the pur- 
chase of the tugboat by'the claimant she was at the South Portland 
wharf for the purpose of being examined. During the negotiations 
she was taken upon the ways, and then back to the wharf, where she 
lay at the time of the injury. The libelant testifies that, at one time, 
about two weeks before the injury, while he was in the employment 
of Capt. Perkins, he had put this ladder up "bad end down," and that 
Capt. Perkins said to him: "Look out for that, Jack; one end is 
broken;" and that he then turned the ladder around and put the 
broken end up ; that aftetwards he continued to work for Capt, Per- 
kins, and used the same ladder, which was the only ladder aboard 
the tug, either while Capt. Perkins owned her or after the sale to 
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the claimant. The case shows that the condition of the ladder was 
never pointed out to the claimant; that its agents examined the boat 
with référence to her gênerai appearance only, but not in détail; and 
that they had given orders for her to be fuUy repaired, and had 
placed no captain in charge. At the time of the purchase the li- 
belant was the only person left aboard by Capt. Perkins. The sec- 
ond day after the purchase, and the day before the injury, the claim- 
ant placed Albert E. Matthews, an engineer in the employ of the 
Company, on board the tug to take charge of her, for the purpose 
of getting her into commission. To Matthews the libelant applied 
for a job as fireman. Matthews told him he would "just as soon 
hâve him as anybody,' as long as he kept straight." The libelant was 
hired for no particular time, but understood that he was to keep his 
job as fireman after the tugboat should go into commission. Mat- 
thews and the libelant were the only persons on board the boat while 
she was being repaired, except certain day laborers who assisted in 
cleaning and painting. When the engineer went away on Sunday 
afternoon, he left Flaherty aboard to look after the fires. It does 
not appear that any agent of the claimant was informed by the li- 
belant, or by any one else, of the condition of the ladder. On the 
day of the injury, late in the afternoon, or early in the evening, li- 
belant came upon the wharf from the boat, with the use of this lad- 
der, which he hauled up on the wharf. He then went over to Port- 
land, and some time between 10 and 11 in the evening he retumed 
to the wharf. He f ound the ladder near the capsill of the wharf, 
where he had left it, in a position where, as he says, he could see 
the whole of it. He picked it up, put it down on the upper house, 
on the wat^rway, which is about eight inches wide, and started to 
go down. He had only gone one rung when it let him down. He 
has no distinct memory of placing the broken end of the ladder on 
the boat, but infers that he did so, because, as he testifies, "when I 
got down one rung, she flopped over onto me." There is no sub- 
stantial contradiction as to the facts which I hâve stated. 

Upon the testimony in the case there can be no doubt but that 
the libelant was at fault. His fault is substantially admitted by his 
learned proctor, who contends that he was guilty merely of contribu- 
tory négligence; that the initial fault was that of the claimant, in 
that it did not furnish to its servant a suitable instrument for his use ; 
that the libelant did not intelligently and distinctly assume the risk 
of using the defective ladder; that he is not shown to hâve fuUy ap- 
preciated the dangers of using it; that such dangers were not fully 
explained to him, or brought clearly before him, although he was 
warned of the defect; and that at the time of the injury he did not 
hâve in mind the condition of the ladder, and so used it and was in- 
jured. The libelant invokes the authorities that, before a servant 
can be held to hâve assumed a risk, he must be shown to hâve under- 
stood and appreciated the nature of it. He further urges with great 
earnestness that he was a seaman ; that the ladder was one of the 
fumishings of the ship ; that his duty as a seaman made it incumbent 
upon him to foUow the orders of the master, and to use such appli- 
ances as were given him; that a seaman cannot leave the ship, but 



406 156 FEDERAL EBtORTEB. 

must obey orders, and use such things as are placed in his hands by 
the master. The learned proctor for the libelant présents thèse con- 
sidérations with forcé and leaming. 

On a careful considération of the case, I cannot sustain the libelant's 
contention. After the purchase of the tug by the claimant, the li- 
belant was the only person left aboard. The testimony to which I 
hâve referred shows that he knew thé condition of the ladder; that 
he acted upon such knowledge; that previous to the injury he used 
the ladder by putting the good end down. He says that he did not 
use the ladder a great deal; but his testimony shows that he was 
familiar with its customary use in going to and from the wharf, for 
he testifies that, when the ladder was put up for the purpose of going 
ashore, "it will stay thât way ail dây." He came ashore with the 
ladder. He saw it just before he used it at the time of the injury. 
His learned proctor invokes the familiar cases w'hich hold that com- 
plicated machinery must be fully explained to a servant, and that 
such servant cannot be held to hâve assumed the risk of its use, un- 
less it is shown that he fully aK)reciàtes the dîingers. But thèse 
cases hâve no application hère. There can be nothirtg more easily 
understood than a short ladder. It is not a complicated machine. 
If its condition is once brought to the attention of the servant, there 
can be no need for further explanation about it. The conséquences 
of the use of it, with one rail broken off at the end, must be ap- 
parent to any one after Such defect is pointed out. The case shows, 
not only that the libelant knew of the defect of the ladder, but that, 
after the sale, he was the only man who did know of the ladder be- 
ing aboard and of its defective condition. He did not show the lad- 
der to the claimant's agents when they came aboard for examination. 
He did not point out its defect to Matthews, the engineer who had 
charge of the boat while she was lying at the wharf. The tug was 
not in commission. She was not fitted for sea duty, but was lying 
at the wharf for the purpose of repair, for the purpose of putting ail 
its apparel and fumiture, including this ladder, into condition for 
service at sea. 

It is unnecessary to décide whether or not, for certain purposes, 
the libelant may be held to hâve been a "seaman," within the meaning 
of the statutes and of the gênerai maritime law ; but he was not a sea- 
man at sea. He was assisting in the repair of the boat. An engineer 
had charge during the time of repairing, but with no such authority 
as a master would hâve. The language of his employment by the 
new owner was extremely vague. There was nothing to prevent 
him from leaving the employment. If the ship, or any of its tackle 
and apparel, did not suit him, he was at liberty to leave at any mo- 
ment. The familiar law with respect to the duty of a seaman to 
obey the orders of the master has nô application hère; for the li- 
belant was not at sea. He was under no captain. The case shows 
that his employment was not such as to make it incumbent upon him- 
to remain upon the ship for a moment longer than he desired. 

It will be remembered that the admiralty rule of dividing damages 
where both parties are at fault was first applied to collision cases on- 
ly, and afterwards extended to ail cases of maritime torts occasioned 
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by concurrent négligence. When this subject présentée! a new ques- 
tion, in The Max Morris (D, C.) 24 Fed. 861, 864, Judge Addison 
Brown said: 

"The more equal distribution of Justice, the dictâtes o( humanlty, the safety 
of Ufe and llmb, and tlie public good will, I thinlc, be clearly best promoted 
by holding vessels llable to bear some part of the actual pecuniary loss, where 
their fault Is clear, prorlded that the llbelanfs fault, though évident, Is 
neither willful, nor gross, nor Inexcusable, and where the other clrcum stances 
présent a strong case for his relief. Such a rule wUl certainly not dimlnlsh 
the care of laborers for thelr own safety, whlle It wlU surely tend to qulclîen 
the attention of the owners and masters of vessels towarda providing ail 
needful means for the safety of life and llmb." 

In speaking for the Circuit Court (28 Fed. 881), affirming Judge 
Brown's décision, Judge Wallace pointed out that although, in 
cases of marine torts, admiralty courts are in the habit of pro- 
ceeding upon enlarged principles of justice and equity, still this 
does not imply "that such courts do not proceed upon settled ruies 
equally with courts of equity or of common law." The language of 
the décision shows that the court did not intend to ignore the recog- 
nized features of the law of neghgence, nor to disregard the accepted 
doctrine of the assurtiption of risk. Such intention is not shown in 
the décisions of the higher fédéral courts. In the Dredge Case, 134 
Fed. 161, 67 C. C. A. 67, 69 L. R. A. 293, the Circuit Court of Ap- 
peals in this Circuit refused to apply the doctrine of Davies v. Mann 
in a maritime case, but did not intimate that the principles pertain- 
ing to assumption of risk and other well-recognized principles of the 
law of négligence are to be overridden in a court of admiralty. 

In The Saratoga, 87 Fed. 349, the District Court divided the dam- 
ages on the ground that the servant's injury was due to the combined 
and concurrent négligence of himself and the ship. This décision 
was Irevèrsed by the Circuit Court of Appeals in 94 Fed. 221, 36 C. 
C. A. 208, where, in speaking for that court, Judge Lacombe held 
that the libelant had a complète knowledge of the hatches which were 
alleged to hâve been defective, and that he must be held to hâve 
taken the risk. The court says: 

"With the knowledge of this condition of thlngs the libelant must be held 
charged. Passengers, vlsltors, or worlimen from shore, unaecustomed to the 
régulation of the shlp's Internai economy, who are Invited by the owner, elther 
«xpressly or by Implication, to wander about In the vlclnlty of such hatches, 
may hold the owner responsible for résulta; but so far as the crew, and the 
regular gangs of workmen from shore, who are famlliar with the location and 
régulation of the hatches, are concerned, thelr knowledge of the situation and 
their contlnuamce at work are held to be concluslve évidence that, as to the 
particular danger of which they were thus advlsed, they took thelr risk. 
• • • The libelant must be held to a knowledge of the conditions under 
which the work ^as done, since It had been done in the same way repeatedly 
and usually during hls employment." 

In The Serapis, 49 Fed. 393, the District Court held it to be a case 
of concurrent faults, and divided the damages ; but in 51 Fed. 92, 2 C. 
C. A. 102, the Circuit Co^rt of Appeals reversed the District Court, 
and held that the owners of the steamship could not be held négligent 
for haying on board the ship a winch which h,ad been there for over 
six years in continuai use, in perfect order, but requiring more care on 
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the part of the person who worked ît than some modem machines. 
The case showed that the machine was well known to the employé, and 
that it was well known to him that it required more attention on his 
part than other machines fitted for simîlar use. The court held that the 
libelant àssumed the risks of ail accidents. In applying the principles 
of maritime law to the facts in the càse the court said: 

"Thls i Ilbelant's mlsfortune bas our deepest sympathy, but to do Injustice 
through sympathy for tiie Injured Is to do away with law, afld make recovery 
for Iqssi dépendent on the tenderness, or want of it, In the feelings of the 
c»urt." 

In The Maharajah (D. C.) 40 Fed. 784, 785, Judge Brown held that: 

"A workman employed to work a partlcular machine, whlch he fully under- 
stands, takes the risk of accidents that may happen to hlm while using It, so 
long as the machine Is malntained In the same condition as by his contract 
he bas the right to expect and to rely upon." 

Judg-e, Brown said: 

"The Ubelant was a long^horeman, employed by the day or hour. He was 
hlred td work thls winch. No skill was necessary, only care. Whatever 
liability thère was to accident from the hand's sllpplng was visible and plaln. 
It was tiot a concealed or unsuâpected danger, but one as well known to the 
workmeh as to the employer." 

In The Henry, B. Fiske (jp. C.) 141 Fed. 188, 191, a case where a 
defective patent rider broke, such rider f orming part of the tackle, ap- 
parel, and furniture of aschooner, Judge Dodge held that, if no suffi- 
cient reaso'n appears why the breaking of the rider should hâve been 
anticipated, such danger as lay in the possibility of its breaking was 
a risk assumed by the libelant, a seaman on the vessel, as incident to 
his emplo3aiient. i 

In The Cari (D. C.) 18 Fed. 655, the libelant was employed to assist 
in unloading goods between decks, His work was forward of the fore 
hatch. , While washing the main deck, thinlcingall the hatches were 
about to be closed, he tumed suddenly, and, forgetting the open hatch 
near him, stepped into it and was injured. Judge Brown held that the 
proxiroate cause of the aiccident was the libelant's inattention and négli- 
gence) and said : , > 

"This négligence was, therefore, not merely contrlbutory, but It was the im- 
médiate and proximâte cause of the accident. The covering of the hatch 
above was but the prellminftry and Indirect cause, not'necessarlly or natural- 
ly producing the subséquent fall of thé libelant" 

In the case at bar, after a careful study of the uncontradicted facts, 
and an application of the well-known pfinciples of maritime law, I 
corne to the conclusion that the fault was entirely upom the part pi 
the libelant. Èe was not placed by his employer in a position of undis- 
closed danger. He was not dealing with complicated machinery. He 
knew whatever defect existed in the ladder, but did not disclose such 
defect to the jpurchasers of the tug. While he was the only one know- 
îng the cohdition of the ladder, he made no effort to repair it; nor did 
he direct th^ attention of , the engineer, with whom he was afterwards 
employed, to its condition. As in The Serapis, supra, if he had taken 
care, he couM hâve used the appliance safely. He knew the ladder 
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better than any one else, and assumed the risks of its use, His négli- 
gence was the immédiate and proximate cause of the in jury. 

The libel may be dismissed. Inasmuch as the leamed proctor for the 
libelant believed that he had a remedy for at least half damages, I de- 
cree that the claimant recover no costs from the libelant 



OLARK T. SMALLWOOD et al. 

(Circuit Court, W. D. New York. September 9, 1907.) 

No. 128. 

1. MOBTQAGES— TeANSFEÏB OF PEOPEETT— MOBIGÀOCB AS STTEETT— RlQHT TO 

COMPEL FOEECLOSUBE. 

An assignée of notes and a mortgage security, who has Itnowledge of an 
arrangement between the mortgagor and mortgagee by which a new agree- 
nient Is substltuted for the old, and the mortgagee becomes the owner of 
the mortgaged property, and, by assuming payment of the mortgage debt, 
becomes the principal debtor and the mortgagor hIs surety, Is bound to 
take notice of such changed conditions and to foreclose the mortgage 
when notice is given by the mortgagor requiring it, under penalty of re- 
leasing the latter from Uabiiity. 

IBd. Note.— For cases In point, see Cent. Dig. vol. 35, Mortgages, t 756.] 

2. Pbincipai, and Sueett— Dischabqb dp Subett — Failube to Pboceeb 

Aqainst Pbincipai/— Waivee. 

A surety for a debt secured by mortgage who has demanded of the 
credltor that he foreclose the mortgage loses his right to insist that the 
failure to eomply with such demand untll the mortgaged property has 
become worthless releases him from llability, where, wlth full knowledge 
of such failure, he continues for years to Joln in the renewal of the notes. 

[Ed. Note.— For cases In point, see Cent Dig. vol, 40, Principal and 
Surety, §§ 366-372.] 

9. MOBTCIAGES— CONVETANCB OP PEBMISES— ASStJMPTION OF DEBT BT GbANTEE 

— DisoHABGE OP MoETGAGOB— Surr TO Cancel Debt— Deienses. 

Complainant bought an interest in certain oll leases In Pennsylvanla, 
and gave hls notes for the purehase money secured by a mortgage on the 
property. Thèse notes and mortgage were transferred by the mortgagee 
to défendant bank. Subsequently complainant reconveyed the property, 
and the mortgagee assumed payment of the notes. Complainant after- 
ward demanded that défendant foreclose the mortgage, but It was not 
done, and the notes were renewed from time to time until both défend- 
ant and the mortgagee became Insolvent, and the mortgaged property 
which had been transferred to others had become worthless. Under the 
statute of Pennsylvania, a mortgage on a leasehold Interest Is not valld 
unless the lease, as well as the mortgage, shall be recorded, and the leases 
In question were not so recorded. Held, that the Invalidity of the mort- 
gage constituted a défense to a suit by complainant for the cancellatlon 
of the notes because of defendant's failure to foreclose. 
4. EJSTOPPEI/—EQUITAB0: EsTOPPEi/— Silence Respecting Matteb op Recoed. 

The fact that défendant, with knowledge of the invalidity of the mort- 
gage, induced complainant to enter into another contract and assume a 
further llability in the beilef that the mortgage security was good and 
would be enforced, did not estop défendant from pleading the invalidity 
of the mortgage, where no actual fraud was practiced nor misrepresen- 
tatlon made ; the means of ascertaining the validity of the mortgage belng 
oi>en to complainant, as well as to défendant 

[Ed. Note. — For cases in point see Cent Dig. toL 19, Estoppel, f{ 285- 
287.J 
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S.i;BA)!fK||4LHD.BANKiNa— Advai?cbs;bt Bank— Implied Aobedment tob In- 

■ TŒBEST. ,. . , , ,, 

The rlght ôf a bank to Interieiston advancfes made Is to be implled, anless 

. i$é pkftlës'^tb the transaction MVë otherwlse stipulated, or under tbe 

drcnipstîttides It would be. Ittêgultable to exact It, and such right is net 

lost merely by a fallurè or refusai to fumlsh statements of account t» the 

debtor when requested. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 6, Banlw and Bank- 
ing, §§ 686-700.] 

In Equity. On final hearing. 

Stearns & Thrasher (George E. Towne ând Arthur C. Wade, of 
counsel), for complainant. 

Rogers, Locke & Babcock (I^ouis L,. Babcock, of counsel), for de- 
fendants. 

ÏÏ4ZEI*, District Judge. In thîs action the oratof- asks for an ac- 
count jng between himself and tlie défendants, and specially that cer- 
tain promissory notes made by him and discounted by the Fredonia 
National Bank, but now owned by the défendant Smallwood, be de- 
creed and adjudged to be fuîly paid. The material facts are as fol- 
lows: On December 30, 1889, tiie orator bought from Mr. Water- 
house an undivided onç-third interest in certain oil lands situated in 
the State of Pennsylvania, known as the "Neiltown property," for 
the sum of $14,000, and to secure the payment thereof he gave notes 
and a rrtortgage upon the property. The mortgagee assigned the 
mortgagè'to the Frèdpnia National Bank as collatéral security for 
the payment bf the notes, whîch the bank discounted. Subsequently 
on May 10, 1890, the ,plaintifî, having become dissatisfied with his 
purchase aiid with the knowledge of the bank, reconveyed the prop- 
erty to his grantor, who, in considération thereof, a,ssumed the pay- 
ment of ail the notes which had theretofore been indorsed by him and 
discounted, as already stated. As the notes from time to time be- 
came payable, they were either renewed by the plaintifï and Water- 
house or pâid by the latter under the agireement of réconveyance, and 
Ûie original debt was reduced by Waterhouse from $14,000 to the 
sum of $7,300. In the spring of 1893 Waterhouse became insolvent, 
and disCQtttinued payirig the maturîng notes, which, however, were 
théreafter repeàtedly renewed, and payrtiCnt thereof extended by the 
orator until the Eredonia National Bank suspended payment in June, 
1905. Prior thereto, in the month of April, 1895, one Tarbox, to 
secure a debt of $1,300 to said bank, transferred to ït as collatéral 
security certain oil lands known as the ^'Tiona Property," and later, 
with the concept of the bank, he transferred the title of such proper- 
ty ,to thç orator, who thereupon entered into an agreement with the 
bank by which the latter was to control and operate such oil prop- 
erties, and to advance the amount necessary to put the oil wells on 
thè Tiona propferty from flowing to pumping, and, after the expansés 
were paid, the proceeds of sales of oil were to be applied upon the 
mortgage liens and the promissory notes in question. Upon the trial 
the court allowed an amendment to the bill, which substantially charg- 
es that the orator was induced by the bank to take title to the Tiona 
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oil lands and assume the Tarbox indebtedness of $1,200 to the bank, 
and also to allow the deed of such property to run to the bank as col- 
latéral for the Waterhouse notes upon the contemporaneous oral 
agreement of the bank "at the first opportunity when the same could 
be donc" to foreclose the mortgage in question, which, as already 
stated, had theretofore been reconveyed to Waterhouse. Evidence 
was introduced by the orator teftding to prove that prier to the above- 
mentioned reconveyance and thereafter, in 1895, the oil wells upon 
the property flowed, the property was valuable, and the mortgage 
interest was regarded by the parties herein concerned as ample se- 
curity for the original debt. At présent the property in question 
concededly has no substantial value. 

Accordingly the contention is that, if the bank had seasonably fore- 
closed the property as agreed, and when requeèted so to do, the pro- 
ceeds of the sale would hâve been more than sufficient to wipe out 
the debt arising from the Waterhouse transaction. The défendants 
hâve given évidence denying the agreement to foreclose the mortgage, 
and hâve introduced testimony indicating that the mortgage in fact 
at the time of its exécution was defective, the recording act of Penn- 
sylvania not having been complied with, and no valid lien was acquir- 
ed in respect to certain leaseholds described in the mortgage. 

For the purpose of discussing the equities, it will be assumed that 
the proofs disclose an agreement to foreclose the mortgage and a 
sufficient notice by the orator to the bank to institute foreclosure pro- 
ceedings, and apply the proceeds of the sale to the payment of the 
notes. We come to inquire, then: What were the equities of this 
case, and upon what principle must they rest? By the transfer of the 
property to Waterhouse, and his agreement to pay the notes made by 
Clark, the latter in my judgment became in equity the surety on the 
notes, and Waterhouse by the changed conditions and his said agree- 
ment to pay the notes at maturity became the principal debtor to 
the bank. The assignment of the mortgage to the bank was col- 
latéral, and without doubt foreclosure proceedings could hâve been 
instituted by the bank on the notes becoming due and unpaid. I think 
that the holder of a mortgage security, knowing of an arrangement 
between the mortgagor and mortgagee, by which a new agreement is 
substituted for the old, and by which there is a substitution of liabili- 
ties, is bound to take notice of such changed conditions, and is oblig- 
ed to forclose the mortgage when notice is given requiring dili- 
gent pursuit of the principal debtor (Hunt v. Prudy, 82 N. Y. 488, 
37 Am. Rep. 587; Colgrove v. Tallman, 67 N. Y. 95, 23 Am. Rep. 
90), although it is questionable whether an indorser of a note, in the 
absence of spécial equities, can compel the holder to enforce his se- 
curity (First National Bank v. Wood, 71 N. Y. 405, 27 Am. Rep. 66). 
In NewGomb v. Haie, 90 N. Y. 326, 43 Am. Rep. 173, the doctrine 
was recc^riized that, upon refusing or neglecting to comply with 
the notice of a surety to proceed against the primary debtor when 
the debt was collectible, it afterwards becoming uncollectible, the sure- 
ty must be exonerated from liability. Foreclosure could hâve been 
instituted by the bank after the reconveyance of the property to Wa- 
terhouse without raaking Clark a party, who, uhder the arrangement, 
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stood in the place of the original mortgagee, and equitably, became 
secondarily liable on the notes made by him. Had the bank foreclos- 
ed the mortgage debt, it would hâve been trustée for Clark for the 
payment to him of any remainder after satisfying the debt on the 
notes. The évidence on behalf of the orator points out that verbal re- 
quests to foreclose the mortgage were frequently made from 1895 
to 1905, when the bank closed its doofs, the orator waited and delayed 
in the complète consciousness that his requests were persistently ig- 
nored, and that the bank neglected to proceed. Indeed, during this 
time the notes were repeatedly renewed by him and payment extended, 
reliance evidently being placed upon their final payment or adjust- 
ment from the proceeds of the Tiona oil properties. It was only from 
the date of the suspension of the bank that the orator asserted any 
équitable rights resulting from the altered situation. If he believed 
that the bank would not promptly act upon his request to foreclose 
the, collatéral security, his remedy was to pay the debt and obtain 
subrogation to the mortgage, or sue in equity to be relieved from his 
liability on the notes on aiccount of the lâches of the bank. 

The prinçiple enunciated in Norton v. Warner, 3 Edw. Ch. (N. Y.) 
113, is not entirely inapplicable to the facts in controversy. There a 
mortgagee who had pledged the mortgage for a loan of a less amount 
than the mortgage was permitted to institute foreclosure proceedings 
where the pledgee refused to do so, and in McLean v. Towle, 3 Sandf. 
Ch. (N. Y.) 117, it was held that a surety who pays a mortgage given 
to secure a debt becomes subrogated in equity to the rights of the 
creditorj and may foreclose tlie mortgage in his own name. It may 
be suggested that it would hâve been an anomaly for Clark to fore- 
close ;|i; mortgage executed by himself, but the bill could hâve set forth 
the facts and circumstances so as to enable a court of equity to de- 
cree such relief as the nature of the case warranted. It must therefore 
be held in this case that the créditer acquiesced in the delay to fore- 
close the mortgage and he cannot now be held to assert an équitable 
remedy resulting from the claimed delay of the bank. It is, however, 
contended that the bank in the year 1892, without the orator's knowl- 
edge or consent, transferred or assigned the mortgage to the Tidal Oil 
Company, or discharged the same iu considération of the assumption 
or payment by such company of the Cogley debt to the bank amount- 
ing to a large sum of money. That there was a discussion in relation 
to the mortgage on the Neiltown property as an obstacle to the pro- 
posed sale is not disputed, but that it culminated in an assignment or 
discharge of the mortgage is not thought proven. The presumption 
may be indulged in, I think, that the sale of oil lands to the Tidal Oil 
Company was consummated irrespective of an assignment or dis- 
charge of the mortgage, and probably with the knowledge and assur- 
ance of its invalidity as a lien upon the leasehold. It is true that the 
witness Lown, referring to the sale of the Neiltown property, testified 
that it was agreed by the bank that the mortgage in question should be 
canceled and discharged, and that, in fact, it was either assigned or a 
written satisfaction of the mortgage delivered to the Tidal Oil Com- 
pany. This testimony, however, lacks probative force, and, in part at 
least, is shown to be in error, as the mortgage, which had been mislaid. 
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was produced upon the trial ; it having been found among the papers 
and documents of counsel consulted by the bank regarding its validity. 
I am satisfied by the évidence in its entirety that the claim that the 
bank actually profited by a discharge or cancellation of the Clark mort- 
gage, or that by an agreement to procure a discharge thereof it was 
enabled to wipe out the Cogley debt (assuming that a mortgage given 
as collatéral security can legally be segregated from the debt which it 
is designed to secure) , is net supported by the proof s. 

The évidence in relation to the validity of the mortgage as a lien 
upon the leaseholds described in the same is thought to bave an impor- 
tant bearing upon this point. An inspection of the mortgage indicates 
that ail the land therein described, about 700 acres, with the exception 
of 28 acres owned in fee, consisted of leasehold interests. The acts 
of 1885, 1868, and 1876, laws of the state of Pennsylvania, provide that 
leasehold property may be mortgaged as in the case of mortgaging of a 
f reehold interest, provided the mortgage, together with the lease, be ac- 
knowledged and placed of record in the propeir county. The décisions 
of the Suprême Court of the state of Pennsylvania construing such stat- 
utes hâve uniformly held that, where the mortgage covers leaseholds 
which were not recorded with the raortgag'e as required by the above- 
mentioned acts, and, where there was no substantial compliance with 
such requirements, the mortgagee acquired no valid and subsisting lien. 
Hilton's Appeal, 116 Pa. 351, 9 Atl. 342; Sturtevant's Appeal, 34 Pa. 
149 ; Ladley v. Creighton, 70 Pa. 490 ; Gill v. Weston, 110 Pa. 305- 
312, 1 Atl. 917. What the equities would hâve been had other rights 
and interests not intervened need not be discussed or passed upon as 
the title to the property in question is shown to hâve passed to other 
parties. It is insisted that the défendants are precluded from asserting 
the invalidity of the mortgage on the leasehold, on the ground that the 
orator believed it to be a valid lien, and was induced by the bank, which 
had knowledge of the claimed invalidity of the mortgage, to enter into 
the Tarbox agreement upon the promise to begin foreclosure proceed- 
ings. The doctrine of équitable estoppel, however, is not thought to 
apply to the facts in controversy. Clark was the original mortgagor 
of the title which he took from Waterhouse, and manifestly had the 
same means of ascertaining the same facts regarding the validity of the 
mortgage as had the bank. The principle enunciated in Brant v. Vir- 
ginia Coal & Iron Company, 93 U. S. 326, 23 L. Ed. 927, where it was 
held that, if the conditions of the title are knowri to both parties or 
both hâve the same means of ascertaining the truth, there can be no 
estoppel, is thought to apply ; and, as the requirements of the recording 
acts and circumstances of the claimed invalidity were equally open to 
Clark, the mère silence of Green, acting for the bank, is insufficient 
upon which to predicate an estoppel. Such is the rule in the absence tif 
fraud (Driscôll v. Brooklyn Union Elevated Co., 42 Mise. Rep. 120, 
85 N. Y. Supp. 1000), and I conceive that the évidence in this case falls 
short of establishing wrongful intent to mislead the plaintiff. 

The next question presented is in regard to the interest chargeable 
by the bank upon the amount advanced to put the Tiona oil property 
from flowing to pumping. It was agreed that such advances should 
be repaid from the oil runs ; no definite time of repayment being speci- 
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fiedii I Notlitng was said by the parties regarding the payiïietit of in- 
tereslî and a:Gcordingly it is contended, first, that no agreement to pay 
jnterest can be iroplied ; and, second, that, as fréquent demands were 
made betWeen the yeàrs 1895 and- 1905 for a statement from the bank 
of the cil runs and crédits, no interest is recoverable. That the bank 
is entitled: to interest on such loans and advances, even though the 
agreement does not expressly so provide, is beyond serions question. I 
deem it to be the law tjhat the right to interest is to be implied where 
there is no express promise, unless the parties to the transaction hâve 
otherwise stipulated, or where it would be inéquitable tO exact it. Gil- 
let V. Van Rensselaer, 15 N. Y. 397; Rodgers v. Clément, 162 N. Y. 
423, 56 N. E. 901, 76 Am. St. Rep. 342 ; G. C. Woerz v, Schumacher, 
161 NI Y. 537, 56 N. E.' TO ; Spalding v. Mason, 161 U. S. 675, 16 
Sup. Ct. 592,; 40 L. Ed. 738. The point has force that as to the al- 
lowatice of interest the. parties must be governed by the uniform prac- 
tice ôfcharging interest; by the bank. Such usage and custom, of 
course, was Jcnown to the complainant, and accordingly the charge of 
interest, tliough not iri terms méiitloned in the agreement, may never- 
theless be deemed a part of it. Esterly v. Cole, 3 N. Y. 502. That the 
complainant pèrsonally and by counsel frequéntly demanded from the 
bank a statement of the account between them which far one specious 
reaion or ariother vi^as refused by its cashier standing aloneis not sufïi- 
ciënt to ijostify a decree that the bank is not entitled to the usual incré- 
ment from loans and advances made by it. The amount advanced 
was largely, îf not altogether, fop the benefit of the complainant, as ap- 
pears frdm the Tarbox agreement, and the sums realized from pump- 
ing and sale of oil were to be applied to the réduction of his debt after 
payment of expenses and a claim to the Warren Savings Bank. 

AU the questions submitted bearing upon the equities of the parties 
having been passed upon, nothing remains for considération, except 
the amount for whidi judgfnent in accordance with this décision 
should be entered. In the brief s submitted by défendants, it is 
claimed that in the summary of the entire indebtedness as set forth 
in the ccMnplainant's brief a number of proper charges in relation to 
which évidence has been given, hâve been ignored, and that other 
charges and items hâve been inserted in the summary that should hâve 
been eliminated. When the. case was submitted for décision, it was un- 
derstood that, unless the statement of account showing the balance due 
from Glark to the bank Was practically agreed upon by; the parties, I 
■should feel obliged on account of press of other cases to refer the sub- 
ject-matter of stating the account of other items of notes and advan- 
ces made by the bank to Glark to a master. 

In view, therefore, of such failure to practically agrée upon the 
amount due the bank upon other notes_ and transactions, I deem it 
proper that an order be entered appointing the clerk of this court to 
State the account, make computations between the parties, including the 
amount of the notes and interest in controversy, and report his con- 
clusions tothis court with' ail convenient speed, or, if the parties are 
able to stipulate such aftiounts and interest, their findings may at once 
be submitted in accordance with this décision. So ordercd. 
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, DONNEU,; MFG. GO. t. WÏMAN; Postmaster at St. lyonte. 
' ' (Circuit Court, B. D. Missouri, H. D. Septeçmb^ 2^ 1907.) 

No. 5,480. 

PoST ÔmcE— Feaud Oedebs— Withholding Mail PESDisa Heaeino. 

T^e Postmaster General is wlthout authority, dta tUe flxing of a date 
six week's là advance for a hearlng onthe question of the Issuance of a 
frau^ order against a person or company, to direct ail mail addressed 
to suç^l person or company to be witbtield in thjB me^ntlme. 

[Ed. Note. — Nonmallable matter, see note to Tlœmons v. United States, 
30 C. Û A, 7?.] 

îri Equity. 

Geo. D. Reynolds and George V. Reynolds, for complainant. 
Truman P. Young and Charles H. Dawçs, Asst. U. S. Attys., for 
réspondent. 

. SMITH McPHERSON, District Judge (specially assigned). The 
allégations of, the bill of complaint are that complainant has a manu- 
facturing pjaijt and warehouse in St. Louis, from which ,it sells and 
distributes in seyeral of the states grôceries, medicines, and other 
merchandise through agents. August 13, 1907, the acting Assistant 
Attorney General for the Post Office Department directed the St. Louis 
Postmaster to hand to complainant charges incldsed, which charges 
were to the effect that complainant was engaged in a schéma to de- 
fraud, using the mails in furthering said schane, and notifying com- 
plainant that at Washington City, September 27th, said charges would 
be heard, at which time complainant could appear at said hearing. 
And on the same day (August 13, 1907) the Acting Assistant Attorney 
General for the Post Office Department directed the St. Louis Post- 
master to withhold from delivery ail mail addressed to complainant 
pending such hearing. August 23, 1907, the Acting Postmaster 
General by telegram ratified the action of the Acting Assistant At- 
torney General for that department. Ffom August 13, 1907, until 
the présent time, complainant's mail has been held in the St Louis 
Post Office and delivery thereof refused. So that the question is: 
Can the Post Office Department, pending an investigation, which may 
or may not resuit in a "fraud order," withhold mail for six weeks of 
timç? 

The $tatut|es[, provide that "the Postmaster General may on évidence 
satisfaçtory tohim issue a fraud order." A fraud order is one di- 
recting the post office of the addressee to return ail mail of such ad+ 
dressée to the senders, sending the same back to the senders directly 
if the name of such sender is on the envelope, and, when such name 
is not on the envelope, to send the same to the dead letter office so that 
that branch of the department can return the letters to the .senders; 
both classes of mail first being stamped "Fraudulent." The statute 
authorizing thèse "fraud orders" neéds no défense from the many 
assaults so often made. There should be, and must be, some method 
oi preyenting the use of the mails in furthering fraudulent schemes, 
and to say that the use of the mails must go on until judicial proceed- 
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ings hâve been concluded is to say that the mails may tHus be used 
until shai'pers and rascals' hâve become wealthy by criirte. And there- 
fore it was that Congress, wisely provided that such mails could be 
arrested at thè destination office and returned to the senders with ad- 
vices that such mail was insnaring innocent senders. The présent 
occupant. of the ben^ch.believes most firmly in the efficacy, wisdom, 
and v^ljoity oîthestatute,, and that seldom, if ever, will the statute be 
used to ;oppress or harm innocent addressees, and. will be speedily 
corfected A^hen "fraud ordefs" are mistakenly promulgated. Fraudu- 
lent concerns always rhasctucî-ade as legitimate côiicerns, and an in- 
vestigitîCJ'rr'toust be had to détermine which it is. Complainant's ad- 
vertisements exhibited to the court illustrate this. From oné view 
point complainant advertised for parties to conduct branch houses 
with a salary of $1,800 per year plus a commission on sales, but re- 
quiring a deposit ofi$l,OOG by the agent as an évidence of good faith. 
From anothçf view point parties answering such adveitisements will 
enter into contract hurriedly read, if read at ail, and agreeing to sell 
a certain amount of merchandise per month. But the concem fur- 
nishing th« goods futiiishes goods of such inferior quality or at such 
inflat«â priées, or both, that it is impossible for the agent to observe 
the contraot, ànd the resuit is that the deposit of $1,000 is forfeited 
by the agent to the^ concem; This is a Very stale and long time methbd 
of swindling'. Thatit iS swindling need only be stated. And this is 
what the govëmment 'cotttënds is being practiced by this concem. 
Such a'icheme as this has been before the courts for years, and, whén 
the latteï view point appears from the évidence, the courts as of course 
brand it as rascality. But whether it is an honest method of business, 
or a scheme to swindie» dépends entirely upon the purposes, and the 
practices ând the resultSl And when it is a scheme for s'wiBdling, how 
any honest man can object to a fraud order, this court does not discerni! 

But as to whether itis a scheme to swihdle, or an honest eiiterprise, 
can only be reached hf investigation, and this is what the Post Office 
Department has set on loot. To détermine this the Postmaster Gener- 
al will receive évidence fof tfie complainant, as well as against it. And 
on ail questions ôf f act^ the findings of the Postmaster General within 
the scopebf the statuté wtllTDe conclusive and bindingupon the courts, 
as has heretofote been held by this court as well as by the Suprême 
Court and the -Court <jf;Appeals for this Circuit in the Kansas City 
Post Office case quite récentîy. Harris v. Rosenberger, 145 Fed. 449, 
76 C. C. A. 225'. But such findings, to be binding upon the court, must 
be after investigation and a hearing. It is very doubtful if such find- 
ings are conclusive in the absence of a hearing, because, to cônclude 
the fact, either ail the facts must hâve been submitted to the Post- 
master General, or an ôpportunity to présent the same. 

The authority of the Postmaster General, as well as of any other 
department, is fixed by statute, or, as is sometimes the case, fixed by 
the Constitution. But in this case a "fraud order" has not been is- 
sued, and it carinot be known that one will be issued pending the hear- 
ing. A dismissal of the proceedings, or a "fraud order," will be the 
resuit of the hearing September 27th, or at such other time as the case 
may be taken up and concluded. It is enough to know that as yet a 
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"fraud order" has not been issued. If the Postmaster General, or, 
as was donc in this case, by subordinates, had the authority to with- 
hold complainant's mail for six weeks of titne, it was by reason of 
some statute. And at the hearing in this court counsel for the govern- 
ment was wholly unable to présent such a statute for considération, 
and the most dihgent search by the court has been with the same resuit. 
Apparently it can be stated that there is no such statute, and therefore 
no such authority exists. Since the submission of this case, the court 
has been advised that the date for hearing has been changed to an 
earlier date. But that does not change the situation, because, if the 
order was unauthorized, it has not been made valid by changing the 
date of the hearing. This court does not now hold that the Post- 
master General cannot make ail needful orders pending the hearing 
and in furtherance of the hearing. It may or may not be that the 
Postmaster General or those acting in his name for a limited time can 
withhold the mail of the addressee. But this court can reach no other 
conclusion than that for six weeks of time the mail cannot be withheld. 
A reasonable time only need be given the party for such hearing, and, 
if the party prolongs the hearing, it may be so that the Postmaster 
General can make proper orders to protect the public from schemes 
of swindlers. 

It is therefore the opinion of the court that this order of the Acting 
Assistant Attorney General of the Post Office Department, even though 
ratified by an Acting Postmaster General later on, was unauthorized, 
because tiiere is no statute susceptible of a construction giving such 
authority; and a proper order will be made directing the défendant 
herein to act as if no such order had been given. 



THE HENRY O. BABRinT. 

THE JAMES McCAUIiEY. 

(District C5ourt, B. D. Pennsylvanla. October 17, 1907.) 

Nos. 21, 24. 

1. Collision— Tow ahd Anohobkd Vessel— Faitlt as Betwben Tuo awd 

Tow. 

Where a tug passed an anchored vessel at a safe distance, while her tow 
came into collision wlth It, the burden rests on the tow to establlsh al- 
leged négligence on the part of the tug ; It belng her duty to follow the 
tug and conform to her morements, so long as tbey do not lead Into 
danger. 

[Ed. Note. — For cases In point, see Oent. Dig. vol. 10, Collision, { 83.] 

2. Same— Failubk or Tow to Follow Tuq. 

A dredge, engaged In dredglng a new channel In the Delaware river, 
was anchored at night on the easterly slde of such channel, carrylng prop- 
er lights Indlcating that vessels should pass to the eastward of her 
through the old channel, which was stlll in use and marked by Ughts. A 
tug, with a large schooner In tow on a hawser 480 feet long, was passlng 
down the river, and, seeing the lights of the dredge, tumed to the east- 
ward when half a mile above, and the tow faillng to follow endeavored to 
attract her attention by her whlstle. The tug passed the dredge at a safe 
distance, and the tow faillng to follow turned almost dlrectly to the east- 
ward, but the tow kept nearly straight ahead and struck the dredge, in- 
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jnrlng Aiér tmâ one of the'men on board, and drownlng another. Held, 
that the schooner was Bolely in fault lu falling to pay proper attention 
to her course and to follow tlie tug, ttiere being a sufflcient depth of water 
In the old channeli 

[Ed. Note.— For cases in ppinti see Cent. Dig. vol. 10, Collision, § 78.] 

In Admiralty. Suit fof collision. On final hearing. 

Henry R. Edmunds and Théodore M, Etting, for American Dredg- 
ing Go. 
Curtis Tilton and Edward F. Pugh, for the Henry O. Barrett. 
John P;'Iyéwis and Francis C. Adler, for the James McCauley. 

HOLLAND, District Judge. This is a collision between the 
schooner Henry O. Barrett, while in tow of the tug James McCauley. 
and thè drèdge Columbia, which was anchored in the neighborhood 
of Dân Baiker Shoals in the Delaware river, where she was at work 
in the daytime under contract with the governmeiit of the United States, 
for dredging a new channel. It occurred in the early morning of 
April 2, 1903, at half past 4 o'cloek. The Schooner, a large coasting 
vessel, drawing upward of 24 feet of water, started from' Philadelphia 
for Boston with a cargo of coàl, and at the time of the adcident the tug 
and the tow were bound down the river to the Capes. The tug was 
towing thté' schooner astem upon a hawser about 80 fathoms long. The 
night was dark, but lights were plainly visible. Both the tug and the 
tow had th« required lights burhing, and were proceeding at the usual 
rate of speed. At a point above Reedy Island Flats, commonly known 
as "Dan Baker Shbals," those on the schooner and tug saw a bunch 
of red lights and white lights about two miles away, toward which the 
tug directed her course. Thèse lights subsequently proved to be on 
the Columbia. The red lights were so placed with référence to the 
white lights as to indicatç that vessels should pass her on her port 
side, which was to the eagtward. As the tug and the tow approached 
the dredge, the tug, at a distance probably of half a mile (at any rate 
at sufficient distance to enable the schooner to follow), steered to the 
eastward; but those in charge pf .the schooner failed to follow. The 
tug thereupon blew several blasts upon lier whistle to attract the tow's 
attention. The tow failed, however, to follow, and the tug at once put 
her helm to starboard in an effort to pull the tow to the eastward, and 
the whistle was again blowh, The tug by this time had gradually 
swung well over to the eastward and in a position plainly visible to 
those on the schooner; but'the lattêr still failed to follow, and the helm 
of the tug was swung fuU to starboard and danger whistles were 
blôwn. The schooner had beeri pointing directly for the middle of 
the stern of the dredge, and thë tug, almost àt'right angles, at the 
end of a hawser 4§0;feètlpiig, WE^s pulling her eagtward. The resuit 
was that the efforts of the tugj together with whateyer aid was given 
by the wheél of the schooner, were only sufficient to change the course 
cîf the schooner so as tp ntiakç'the blc)W,a glancing one; the starboard 
hqi^' oi the schôonçr Stii^ljcingthe upper port cornet- 6f the dredge, 
sçrapjng !along .hei; side|,Mâoing sorne damage to both schooner and 
dredge, injuring tyUka Bachkh; and drowning one Albert E. Johansen, 
both dedk hànds' on the dl"edg«. The towing hawser was parted by the 



THIB HSiNRT O. BABBBTT. 419 

collision, and the tug passed the dredge to the eastward by an ample 
margin of safety and in a position at the time of the collision nearly at 
right angles to the schooner and a fuU length of the hawser away f rom 
the dredge. The tug was pointing across the river toward the Jersey 
side. The dredge was anchored on the eastern si de of the new chan- 
nel, at or near a point where that edge of the new channel was inter- 
sected by the Reedy Island lights. To the eastward of her anchor was 
the old channel, which was well defined and properly lighted, with a 
width of from 400 to 600 feet, and having a minimum depth of 36 
feet or thereabouts. The new channel lay to the westward of the 
dredge, which was 600 feet wide and about 30 feet deep at mean low 
water, had been substantially completed, and new range lights estab- 
lished ; the old lights still being left in place. After the practical com- 
pletion of the channel the government determined to eut away a corner 
at a place where there was a slight bend, and it was hère that the dredge 
was engaged at the time of the collision. The old channel to the east- 
ward was being used at the time of the collision by vessels of deep 
draft coming up and going down the river. 

The dredge filed this libel against the schooner alone, and the latter 
made the tug a party co-respondent to this libel under the fifty-ninth 
rule in admiralty (No. 21 of 1903), and, in addition, has libeled both 
dredge and tug (No. 24 of 1903). A libel has been filed in behalf of 
the injured dedk hand, Luka Bachich, Jr. (No. 19 of 1903), against the 
schooner, dredge, and tug. A libel has also been filed in behalf of Al- 
bert E. Johansen, the seaman who was drowned, against the owners of 
the tug in personam, and another libel in the same interest against 
the owners of the dredge in rem. 

As it was the schooner that struck the dredge, while the tug passed 
at a safe distance, the burden of proof is upon the schooner and the 
other parties alleging it to establish the tug's alleged négligence in 
approaching the dredge. Invertrossachs v. The McCauley, 39 Fed. 194, 
8 C. C. A. 87. Presumotion of fault is against the tow. The Albert 
N. Hughes, 93 Fed. 535, 34 C. C. A. 516. So long as the tug is net 
going into danger, the tow is in duty bound to follow the course of the 
tug and conform to her movements. The Thomas Wilson (D. C.) 
124 Fed. 649. The United States régulations required dredges in the 
Delaware river to hâve in view one white light and four red lights; 
the latter to be displayed on the side on which it is desired that vessels 
should pass. The évidence shows that the dredge upon the night of 
the collision had observed thèse requirements, with the possible excep- 
tion that, instead of having one white light, two were used. The four 
red lights, however, were properly located to indicate to the tug and 
the tow that it was their duty to pass the dredge to the eastward, and 
liiere is nothing to show that either the tug or the tow was in any 
mànner whatever deceived by the additional white light; but, on the 
other hand, it is shown that the ofHcers on both the tug and the 
schooner understood the meaning of the lights as they appeared. 

We further find that there was sufficient depth of water in the old 
channel for the schooner to pass down that side, and from the évi- 
dence there can be no other conclusion than that the ofîicers in charge 
at the time were not paying the proper attention to the management of 
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the tow. Thé sdiooner was pointed for the middle of the stern în at 
least 30 feet of water, and if the man at the wheel had given any as- 
sistance in steering to the eastward of the dredge, with the tug pull- 
ing her in that direction until the latter was almost at right angles to 
the schooner, it is not at ail probable that the collision would hâve oc- 
curred. The allégation that the tug was at fault because an inexperi- 
enced man, without a licerise, was at the wheel, is not established. 
The master was on deck, and there was nothing in the action of the 
tug which contributed tO the accident; but, on the conti*ary, she made 
an efïort to prevent it, and would no doubt hâve been successful, if 
the tow had observed liie same care. Nor do we think thàt the daim 
of the schooner was the tug's failure to lay up above Reedy Island 
for high tide was négligence, because at the time of the accident there 
was suflfîcient depth of water for the schooner to pasS down by the 
dredge, if the proper care' had been observed. We think, for thèse rea- 
sons, that the schooner iS entirely at fault and liable for the in jury re- 
sulting frorm the collision. 

A decree is therefore entered in favor of the libelant and against 
the schooner Henry G. Barrett alone. 



In re GUMANO. 
(District Court, S. D. New Ytirk. October 15, 1907.) 

L AiiENS— Natubalization— Requisïtks on Second Application, 

Under Naturallzatlori Act June 29, 1906, c. 3592, § 4, suM. 2, 84 Stat. 
597 [U. S. Comp. St. Supp. 1907, p. 421] an allen who tiaa made applica- 
tion for naturallzatlon to a court of compétent jurlsdlctlon, and whose 
pétition bas been denled, cannot be admltted to cltlzenshlp by another 
court -witbout alleglng and provlng that the cause for the déniai of his 
flrst application has slnce been cured or removed; and where such cause 
was a finding by the court that the appllcant had not during the preced- 
Ing flve years' résidence "behaved as a man of good moral character," 
because of bis havlng wlthln that tlme pleaded gullty to a serions crlminal 
ofiCense, he cannot be admltted untU the lapse of five years after such 
plea. 

2. Same— Pbocedube. 

Where the rlght of an allen to naturaljzatlon Is doubtful, he may prop- 
erly bave the matter determlned by means of a motion for leave to file a 
pétition settlng out the facts, and on notice to the United States attor- 
ney, without payment of the fées reqnlred on the flling of a pétition by 
Act June 29, 1906, c. 3592, g 13, 34 Stat. 600 [U. S. Comjp. St. Supp. 1907, 
p. 426]. 

On Motion that Petitioner be Permitted to File a Pétition for 
Certificate of Naturalization. 

The followlng facts appear from the papers submltted: GuUano came to the 
United States In 1891, being theu 19 years old. In 1897 he applied for and 
obtalned a certificate of naturalization In the Suprême Court of this stata 
(Kings county). 'At the time of this application he swore that he was but 16 
years of âge on arrivai, and dld this, as he déposes, upon the advice and un- 
der the Influence of a fellow» eountryman. The certificate of naturalization 
thus unlawfully obtalned GuUànokept, and presumably used, untU 1904, when, 
the lUegallty belng dlscovered, he surrendered It to a spécial employé of the 
Department of Justice. Immedlately thereafter, and in February, ]904, he 
declared hls Intention to become a citizen In the New York Suprême Court 
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'(New York county). In February, 1905, he was Indlcted In the Circuit Court 
for thls district under Rev. St §§ 5425, 5428 [U. S. Comp. St 1901, pp. 3669, 
3670], and pleaded gullty. Sentence, however, was euspended. On Augnst 
14, 1907, he applled for hls flnal papers to the Suprême Court of thls state 
(New York county), and hls application was, as shown by the extract fram 
the records, "absolutely denied." He now moves for leave to file anotber pé- 
tition in thls court. 

Arthur M. King, for petitioner. 
Henry L,. Stimson, U. S. Atty., opposed. 

HOUGH, District Judge. The présent naturalization law (Act 
June 29, 1906, c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1907, 
p. 417]) requires the paymcnt of fées (considérable in amount for 
many of the applicants) . in advance, viz., on the "making, filing and 
docketing the pétition" (section 13). Upon the final hearing of 
said pétition, which must be "had in open court before a judge" (sec- 
tion 9), the court must be satisfied, among other things, that the ap- 
plicant during at least five years' résidence within the United States 
"bas behaved as a man of good moral character" (section 4, subd. 
4), and must generally be convinced of the truth of the allégations 
of the pétition, including (in this man's case) that he "has been de- 
nied admission as a citizen of the United States * * * and that 
the cause for such déniai has since been cured or removed" (section 
4, subd. 2). While the record from the state Suprême Court does 
not reveal the exact ground inducing the absolute déniai of Guliano's 
application, it is inferable from ail the papers now submitted that the 
court did not consider a man, who had within two years and a half 
pleaded guilty to a serious offense, a person who during five years 
prior to the hearing of bis application had been of good moral char- 
acter. 

The jurisdiction of the Suprême Court over naturalization is as 
ample as that of any other. GuHano chose to submit to that ju- 
risdiction the question (inter alla) of his moral character, and a dé- 
cision has been reached adverse to him. The Ictter of the présent act 
seems to place no limit upon the number of applications that an alien 
may make for naturalization ; but I cannot think it follows that a man 
who has fully submitted his case to a court of compétent jurisdiction 
and had judgment against him can propound a new application the 
next day in another court, and repeat the opération as long as his cour- 
age dictâtes or his pocket permits. It is inconceivable that, should Guli- 
ano's application be entertained in this court, and his final pétition corne 
on for hearing (as it would) within a few months after the décision 
above noted, such décision would be wholly disregarded, and a cer- 
tificate granted upon substantially the same facts as had induced its 
déniai a few months earlier. 

But there is nothing in the statute forbidding a preliminary inquiry 
in cases where it is doubtful whether the applicant can truthfully 
verify a pétition giving him any hope of a successful issue. Section 
4 déclares that an alien "may be admitted" in the manner therein set 
forth, and "not otherwise." The manner therein set forth consists 
of declaring on oath numerous facts and then proving them after- 
wards. One of the necessary facts is that the grounds of déniai mov- 
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ing any court pi-evioùsly refusing an application hav« "since beeiî 
cured or renioved." He nlay, and I think should, be permitted to 
make a i preliminary showing in thiç regard without thc; payment of 
the fées ' attaching to the filing of art application; and I know of 
no moffe - appropriate method of such preliminary investigation than 
the course adopted hcre, viz., motion on the gênerai calendar, after 
notice to the United States attorney for the appropriate district. 

The spirit of the law requires every applying alien to hâve his day 
in court;' but it is net necessarily a day for which a prerequisite is 
the prèpàrâtiiari of an élaborate pétition, posting for 90 days, and a 
hearing upon a crowded calendar, when it can be ascertained without 
expense thàt the application' is foredootned to fail. Such, I think, is 
Guliâno's position. It lias béen decided by a court of compétent ju- 
risdiction that, because he pleaded guilty to the indictment above 
noted "«vithin five years prior to his application, he was not of good 
moral chàracter for the statutory period. Other courts and other 
judges, upbn slightly varyirig facts, might perhaps come'to a différ- 
ent conclusion; but I do not think that this man can show that the 
catise of déniai bas been "cured" until at the least he has behàved him- 
self as a man of good moral chàracter for fîve years after his plea of 
guilty. . • 

Motion, denied. 



In re BAUMBIiATT. 

(District Court, B. D. Pennsylvanla. October 16, 1907.) 

No. 2,621. 

KUnKErpTOT— Dbbts Entttled to Priobitt— "Clerk" Definbd. 

The yrovà "clerk," as used In Bankr. Act July 1, 1898, c. 541, $ 64b (4), 
80 Stat 563 [U. S. Comp. St. 1901, p. 3447], glvlng prlorlty to debts for 
wages due to "workmen, clerks, or servants," eamed withln three months 
, prlor to the bankruptcy, Includes a bookkeeper; and the rlght of a clerk 
to priori^ Is not aff ected by the f act jthat hia employment by the bank- 
rupt was not exclusive, but that he also dld work for others. 
[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Bankruptcy, § 536.] 

In Bankruptcy. On certificate from référée concerning claim of 
Francis J. Thom to priority. 
See 158 Fed. 485. 

}. Louis Breitinger, for trustée, 
ohn M. McConaghy, for claimant. 

J. B. McPHERSON, District Judge. The ground upon which the 
claimant asks to be allowed priority is that he was a bookkeeper for the 
baiîkrupt at the agreed sum of $50 per month, and that his wages for 
mofe than three months preceding the bankruptcy are still unpaid. 
The facts appear from the follo\yingvOpinion of Référée Richard S. 
Huntèr, Ésq. : 

"The testlmony of the claimant as to the salary due was that he was em- 
ployée! by the Tradesmen's Trust Company, the assignée of Baumblatt's 
predecessor In business, from November 17, 1905, to May 1, 1906, upon a 
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salary of $50 a month ; that, when Baumblatt took over the business under an 
arrangement wlth the creditors, he said to the clalmant, 'When you discontinue 
wlth the Tradesmen's Trust Company, go right on under the same conditions.; 
There was apparently no further conversation between them at that tlme; 
but the clalmant testlfles that Baumblatt knCw the amount that was being pâld 
him by the Tradesmen's Trust Company. The clalmant kept the books and 
made out monthly reports, stopping at the bankrupf s place of business when- 
ever necessary, and nearly every day ; sometlmes for three or four hours, and 
sometimes an hour. He màde entries In the daybook, cashbook, and ledger. 
He remalned In service from May 1, 1906, to September 1, 1906. 

"On cross-examinatlon of the clalmant nothing further was elicited, except 
that the clalmant was employed In varlous other buslnesses durlng the time 
that he kept the books. 

"The bankrupt testifled that he was positive he made the arrangement wlth 
the clalmant for $25 a month, and that he was pald every mônth, wlth the 
exception of the last two months, July and August; that the clalmant made 
the gênerai entries In the books, but that another bookkeeper was employed 
to do the mlnor work. He added : 'That was ail that I was able to pay. He 
dld it more out of frlendshlp for me than for a business considération.' 

"There Is hère a confllct of testimony. Both wltneeses appear to be créd- 
ible and believe that they are telUng the truth. 

"There Is no doubt, however, that. In the absence of any agreement for a 
deflnite salary, the clalmant could bave shown services to the value of $50 a 
month. This is practleally admitted by the bankrupt In the sentence last 
quoted from bis testimony. It seems ui>on the whole more likely that the 
claimant's recollection on thls subjeçt should be correct than that of the bank- 
rupt, who was harassed at that tlme In many ways. 

"Is the amount due as a priorlty? The act glves priorlty to workmen, 
clerks, or servants. The distinction Is drawn by the trustée between a clerk 
who Is regularly employed by the bankrupt and remains ail the tlme In hls 
place oï business, and an accountant called in for a spécial purpose, and for 
thls distinction the décisions upon the Pennsylvanla act of 1872, especlally 
Llewllyn's Appeal, 103 Pa. 458, are Invoked to show that the employment 
must be regular and permanent. 

"Without consldering how far the, Pennsylvanla act of 1872 can be held to 
Influence a décision under the bankruptcy act, enough appeârs from the évi- 
dence to show that the services were of a continuons nature, and sueh as 
might extend for years to come to the business as carrled on by Baumblatt. 

"The référée flnds that the clalmant Is entltled to a balance of salary of 
$215, of whlch $150 Is allowed as a priorlty." 

Upon exception by the trustée to the award of priority, the référée 
added: 

"Oounsel for trustée urges upon the référée that the occupation of the 
clalmant was not exclusive, that he spent but a few hours each day wlth 
Baumblatt, and that his service was of a sort whlch must at some tlme ter- 
minate. This, however, does not appear to the référée to be the material clr- 
cumstance. Exclusive employment by the bankrupt bas never been considered 
necessary to eonstltute the clalmant a clerk wlthln the meanlng of the act. 
Thom was contlnuously employed at a regular salary per month, with no 
Indication as to the length of his employment. and with a strong presumptloû 
on the face of the évidence that his services would continue necessary In 
Baumblatt's business for an Indefinlte tlme. Thls Is, In the judgment of the 
référée, suflîclent to entltle him to priorlty." 

Only a few words more need be said. Whatever may be the précise 
scope of the word "clerk," as it is used in clause (b) 4 of section 64 
(Act July 1, 1898, c. 641, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), 
I think it certainly includes a person who regularly keeps a tmkrupt's 
books under the contract and in the manner set forth by the learned 
référée., Under the act of 1867, Judge Lowell dëcided that the word 
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'included "a person employed for a temporâry service in adjusting the 
èooks and accounts of a batikrupt" (Ex parte Rockett, Fed. Cas. No. 
11,977) ; and this meaning îs broader than is required to support tlie 
daim under considération. If the well-known rule of statutory inter- 
prétation is foUowed, the act of 1898 must, I think, be held to hâve 
used thë word in its ordinary signification; and, if this décision be 
correct, it scârcely admits of question that in common speech a "clerk" 
includes a bookkeeper, as well as other classes of servants. ■ 

The décision of the référée awarding priority to the claimant is 
afïirmed. 



MINNEAPOLIS, ST. P. & B. S. S. 00. v. MANISTEE TRANSIT CO. 
(Dlstriç:t CX)urt, W. t). New îork. October 18, 19O70 

SHIPPINd-J-GENÏBAL AVEBAGE— GBNEEAL AVEBAGK LOSS. 

The rlght to a gênerai average contribution can only arlse from a 
dellberate and Intentional actof the master of the vessel or other repre- 
eentatlve of the Joint entèiTpWse In sacrlflclilg a portion of the marine ad- 
venture, or incurrlng aii'"eXtra()tdlnary expendlture, for the joint beueflt 
of ail Interests ; and an owner of cargo injured by water poured Into a 
burnlng vessel cannot re«*Ter contribution la gênerai average from tho 
vessel whère the act was not done by nor under the direction of the mas- 
ter, but by the lire departïnent of a clty acting on Its own authorlty. 

[Ed. Note.— For cases In point, see Cent. blg. vol. 44, Shlpplng, §§ 598, 
599. 

General average, see note' to Pacifie Mail Steamship Co. v. New Tork 
H. & R. Mining Co., 20 C. G A. 357.] 

In Admirâlty. 

Wilcox & Bull and Ansley Wilcox, for libelant. 
Goulder, Holding & Masten, for respondent. 

HAZEL,, District Judge. The libel herein is filed by the charterer 
of the steam propeller Hènnepin agaihst the owner of the said steam- 
ship for gênerai average contribution for damages to cargo of package 
freight sustained in the extinguishment of a fire on the said steamer. 
A gênerai average statement was made which shows that the propor- 
tion for which the vessel is daimed to be liable is $6,535.39, subject to 
the sum of $1,650 for damages to the vessel. 

It is awell-established rule of law that gênerai average contribution 
is based upon a voluntary sacrifice of a portion of the marine risk 
which must hâve been made for the common benefit of the joint enter- 

Çrise, and, quoting from the Suprême Court in the case of Ralli v. 
Voop, 157 U. S. 386, 15 Sup. Ct. 657, 39 L. Ed. 742, "for no other 
purpose." The sacrifice must hâve been made by the order of the 
owner, master, or authorized représentative. The facts of this case are 
not thought essentially différent from the facts proven in the Ralli Case. 
There the mate in charge of the vessel during the temporâry absence of 
the master sounded an alarm of fire by ringing the vessd's bell, and a 
number of the crews of neighboring vessels, hearing the alarm, rendered 
assistance in flooding the firehold with water. During the progress of 
the fire the port authorities came with fire engines, poured water into 
tliehold, and generally took charge of the vessel for the purpose of 
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putting out the fire. In the meantime the master returned to the vèssely 
but did not object to the opérations of those in charge of the fire en- 
gines or the attempts to extinguish the fire. The kernel of the déci- 
sion is found in the statement of the court that the mister or mate in 
charge of the vessel was not in a position to détermine the manner in 
which a portion of the maritime adventure should be sacrificed. Noth- 
ing was done to indicate a deliberate purpose to sufïer a loss in order 
to save the rest of the endangered property. The failure to prove that 
the sole object of the port authorities was to save the ship and cargo 
was deemed fatal to libelant's right of recovery, and it was accord- 
ingly presumed by the court that the primai purpose of the port au- 
thorities was to save other vessels and property which might hâve been 
injured through the fire. In the case at bar there is no serious con- 
troversy as to the facts, but there is in regard to the rule of law. 

On June 27, 1901, at about 2 o'clock in the afternoon while the 
steamer Hennepin was moored at the Lehigh Valley Railroad Com- 
pany's wharf in Blackwell Canal at the port of Buffalo, fire broke out 
in the Lehigh Valley freighthouse, which was located adjacent to 
such wharf, and the fire was soon communicated to said vessel. The 
line was immediately cast off, and, although some difficulties were en- 
cOuntered owing to the narrowness of the channel and the proximity 
of a vessel moored forward, she crossed the chânnel, which at this 

Çjint was about 200 feet wide, and lay alongside the opposite wharf, 
he steamboat was enveloped in smoke and fiâmes, and the fire quickly 
spread to the engine room. The master of the Hennepin repeatedly 
blew alarm signais on his steam whistle, with the intention, he testi- 
fies, of calling for help from the city fire department. He directed the 
crew of the vessel to couple up the fire hose on the vessel preparatory 
to pumping water on the fire, but his directions were not carried out 
presumably because ôf the density of the smoke and fiâmes. The 
smoke drove the engineer and his assistant from the engine room, and 
the master, whose hand had been burned, from the pilot house. Imme- 
diately after the vessel was moored to the opposite wharf the master 
and the ship's husband, who was on board at the time of the fire, hastily 
left the vessel, and went toward the burning freighthouse about 1,500 
feet distant to solicit aid from ttie city fire department, but they pro- 
cured no assistance. Meanwhile certain other city fire engines and 
fifemen, responding to a second alarm of fire from the headquarters of 
the fire department, came to the relief of the burning vessel, and to- 
gether with the fire tug Hutchinson, which after colliding with the 
burning steamer on account of the density of the smoke, rendered as- 
sistance. After having his burns dressed by the fire department sur- 
geon, who was présent at the fire, the master returned to the vess'el 
and found her in charge of the city fire department, which was ener- 
getically decreasing the fire. The ship's husband who had returned 
to the steamer a short tiine before the master found firemen playing 
water upon radiators which he stated were not burning, and, supposing 
that the cargo would be unnecessarily wetted, he objected, but his 
proteSt was not heeded by the firemen. The master suggested to the 
firèmen a convenient Way to reach the blaze in the hold by cutting 
through the decks and covering boards, and later, the ship having listed 
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toportjfhe apd the crev^ eut out a gangway shutter t6 allow the water 
to floty Qflf and endeayor to right the vessel, Late; in the afternoon the 
vessel sa#: inabout 17 feet of water, herupper deck and part of the 
main d^k remaining above.the surface. Whçn the fire seemed to be 
extjinguished and the firemen had gone, the master left the vessel, the 
wheelsm^n remaining in charge, During that night the fire again 
broke outjn the coal bunkers, but was readily extinguished by the fire 
department. Nothing was donc to segregatç the property to make a 
sacrifice for the joint benefit of the ship and cargo. No directions 
were giVîen by the master towards sacrificing or saving any property 
under his dominion. The situation evidently did not afford the master 
an opportunity for exercising a reasonable jtidgment as to the destruc- 
tion of property for the benefit of others engaged in the joint venture. 
He seepiingly was content to allow the fire department to perform their 
duties,: ^nd did not supervise or interfère with their opérations, except 
in one inatapçfe to indicate where holes shoujd be made in the deck to 
insert the nozzle of the ho§e. It does notia,ppear, however, that the 
fireman obeyed any directions or foUowed any suggestions of the mas- 
ter. The thoilght of sacrificing any part of the package freight for the 
joint benefit of the owners evidently did not occur tq him. Some of 
the crew were présent during the afternoon of the fire, , but it is not 
shown thât anything was donc by thçm under directions of the master 
which would bring the case \yithin the riile of gênerai average. As 
stated by the Suprême Court in the Ralli Case, supra: 

"The question what measûres aïe the best and ïnost prudent, the most feasl- 
ble and avallable, to extlngulsh the fire, or, In other words, what part of the 
maritime adventure should be sacrlflced, and In what manner, for the safety 
of the rest of the adventure, was to be determlned by the master at the tlme 
of the emei^ency ; and hls détermination, f aithfally and reasonàbly made, was, 
Bo far as affeets the rlght of mutual contribution hetween the parties to the 
adventure, not to be overruled by the municipal authoritles at the time, or by 
the court long afterwards." 

Libela:nt points out the iriequity of refusing gênerai, average under 
the circumstances of thi$ Case, and insists that the master undertook 
ta exercise authority and control notwithstanding the peremptory acts 
pf the fire department! In the Râlli Case, supra, the Suprême Court 
cônsidered sûch à situation, but it firmly adhered to the ancient Roman 
ànd Rhodian codes, which manifestly did not contemplate any modem 
situation by which strangers to a vessel without being Under the re- 
streints of the paramount authority of the master should in case of 
danger assist in the préservation of a ship and cargo. The court says: 

"In the exécution of thls office, and In the performance of thls duty, they 
act under their officiai responalblllty to the public, and are not subject to be 
oôntrolled by the owners of the adventure, or by the master of the vessel as 
Selr représentative." 

I hâve examined the décision in The Roanoke (D. C ) 46 Fed. 297, 
53 Fed. 270, affirmed in 59 Fed. .161, 8 C. C. A. 67, but, in that case 
the fij^e originated on board the vessel, and the District Court found 
that the master direçted the opérations of the, firemen who wçre ex- 
pressly called to help the crew make a sacrifice and, save a portion of 
the endanger«d cargo. After the fire was tliought to hiavç been put out, 
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the vessel departed on her voyage, but the fire broke but at intervâls 
in différent portions of the cargo, consisting of jute stowed in the hold, 
and was only kept chécked by the crew through the steamer's hose at 
each outbreak. The important features of that tase ând the case under 
considération would seem to be clearly distinguishable. 
The libel is dismissed, with costs. 



THH SITKA (two cases). THE BLIZA H. STRONG. THE COMMODORE. 

(District Court, W. D, New York. July 13, 1907.) 

Nos. 139, 140, 142. 

1. Collision — Damages Recovebable— Intebkst. 

Where the injury recelved by a vessel In collision, was repalred, Interest 
is allowable on the damages recoTered f rom the vessel In f ault only f rem 
the time the cost of the repairs became payable. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Collision, i 284.] 

2. Samk. 

Interest is not recoverable on démarrage awarded to a vessel for the 
time she was laid up for repairs after an Injury in collision. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, H 284, 
290.] 

In Admiralty. On exceptions to report of conunissioner on the ques- 
tion of the amount of damages. 

For former opinion, see 132 Fed. 861. 

Knud Pederson, for libelants. 

Brown, Ely & Richards, for Strong Transportation Co. 

Potter & Potter, for Gilchrist Transportation Co. 

HAZEL, District Judge. Heretofore this court condemned the 
steamer Sitka for her négligence in colliding in St. Mary's river with 
the steamer Eliza H. Strong. There were two collisions, the second 
being between the Sitka and the barge Commodore in tow of the Eliza 
H. Strong; and as to such collision this court held both the steamer 
and barge in fault and decreed a division of the damages. The déci- 
sion of the court will be found in 132 Fed. 861. The commissioner 
appointed herein, upon the authority of The Iroquois, 84 Fed. 697, al- 
lowed interest on the damages sustained by the Strong as against the 
Sitka upon the theory that from the time of the collision such allow- 
ance was proper as compensation for permanent injuries and repairs. 
In The Iroquois, supra, a permanent injury to the vessel was proven, 
and from the time of its infliction the libelant was deprived of her eam- 
ing capacity. In this case the proofs show that the injured vessel was 
undergoing temporary repairs for about seven days, for which period 
of time demurrage has been allowed. 

Interest shbuld be allowed the libelant from the time the disburse- 
ments for repairs of the Strong becamè payable, instead of froni the 
time of the collision. The décisions hold that the allowance of iliter- 
est rests in the discrétion of the court, and it is usually allowed from 
Uie time the damages or items of expense were incurred. The Mahanoy 
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(D. C.) 137 Fed. 773; Spencer on Marine Collisions, § 206. See, also, 
North Shore Staten Island Ferry Co. v. Huguenots, Fed. Cas. No. 10,- 
330. The authorities cited by proctors for the Sitka, who contend thaf 
interest is allowable only from the time the final decree is entered, do 
not strictly apply. In The Manitoba, 122 U. S. 97, 7 Sup. Ct. 1158, 
30 L. Ed. 1095, and The José E. More (C. C.) 37 Fed. 122, interest 
was allowed from the date of the decree ; but the conclusions therein 
were based upon a limitation of liability, the surety bond filed standing 
as a substitua for the vessel, and because of such limitation of liability 
ail of the damages sustained by the libelant were not recoverable. In- 
terest, therefore, could only be recovered from the date of the decree. 

It is contended by libelant that, on account of claimant's delay in 
making proof of damages after libelant had closed its évidence, inter- 
est should be allowed from the time of the coHision. Upon this point it 
is sùfficient to say that I think any delay there may hâve been was not 
whoUy VithOut the implied assent of libelant. Certainly the latter was 
not "strictly urgent to bring the case to décision," nor did the claimant 
strenuously seek such delay, as was the case in The Rabboni (D. C.) 53 
Fed.. 948, , 

It is aiso objected by claimant that the commissioner erred in allow- 
ing interest on demurrage. It is doubtful whether this item should be 
allowed. The weight of authority would seem to withhold its allow- 
ance, The Eloina (D. C.) 4 Fed. 573, and cases cited. Upon the hear- 
irig beforë the eommissioner, as shown by the brief submitted to him, 
interest on demurrage was demanded by claimant against the barge 
Commodore. Such allowance of interest to libelant was made without 
his attention being called to the rule eminciated by Judge Benedict in 
the case above cited. Libelant contends that heretofore in this district 
interest on demurrage was allowed, and in support of such contention 
The Bulgaria (D. C.) 83 Fed. 312, is cited; but in that case the point 
was not pressed or expressly passed upon. 

The other exceptions of the claimant and the exceptions filed by the 
libelants are not sustained. The commissioner bas correctly passed 
-upon the numerous and difficult propositions presented, and,_ with the 
exceptions hereinbefore mentioned, is amply supported in his rulings 
by the précédents cited by him in his written opinion. 

Therefore, except as herein modified, the report of the commissioner 
is affirmed. 



THE FEARLESS. 

THE VIZCAINA. 

(District Cîourt, B. D. Pennsylvania. October 17, 190T.) 

No. 13 of 1901. 

OoLLisiON— SiEAMSHrp AND Feertboat Leavino Slip— Mutuai, Fault. 

A (erryboat, after giving the starting signal, left her slip on the Phlla- 
delphla slfle of the Delaware river. To the southward of her pler and 
60 feet distant was a long covered pler, extendlng Into the river 180 feet 
bèyoiid thé pllot house of ihe ferryboat, in which the master was sta- 
tloned when hé gave the signal to start. As she started a steamship came 
past the iénd.of the long pier, about 100 feet distant therefrom; and be- 
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fore the ferryboat, whlch started with the fuU power of her engines, could 
be stopped, a collision occurred. Eeld, that both vessels were in fault; 
the ferryboat for not startlng at suffleiently slow speed to enable the 
master to avoid collision with any vessel that might be passing up by 
the end of the long pier, whlch prevented the master f rom seelng down 
the river, and the steanisblp for passing up so close to the end of such 
pier wlthout signal or other warning. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 10, Collision, §| 200- 
202.] 

In Admiralty. Suit for collision. On final hearing. 

John F. Lewis and Francis C. Adler, for libelant 

Henry R. Edmunds and Convers & Kirlin, for respondent. 

HOLLAND, District Judge. The collision between the ferryboat 
Fearless and the British steamship Vizcaina occurred March 4, 1901, 
at about 7 :30 o'clock in the moming, opposite pier 28, in the Delaware 
river. Pier 38 extends out into the river 540 feet and is covered with 
a high shed. The berth to which the Vizcaina was going was on the 
North, or upper, side of this pier. Above pier 28 to the north, across 
60 feet of open water, lies the pier of the ferryboat Fearless. That 
pier is 240 feet long. The ferryboat, when in her slip, lies at the end 
of it, and she is 160 to 170 feet long. Her forward pilot house is 40 to 
50 feet aft of her stem. Hence her pilot, when in the pilot house, would 
be about 180 feet back from the end of pier 28. The Fearless is a 
screw-wheel ferryboat, engaged in carrying passengers from pier 28 
down the river to Gloucester. The Vizcaina is a steel steamship, 300 
feet long and 42 feet wide. She was without cargo of any kind on this 
moming, and had left her anchorage ofif Kaign's Point, a mile below, 
and steamed up the river for the purpose of docking at pier 28. The 
tide was running ebb, and there was some ice in the river. The steamer 
passed up by pier 28 at the distance of about 100 feet from the end 
thereof and at about the time the ferryboat was ready to leave the slip 
on its journey across the river. The time of departure of the Fearless 
having arrived, she gave the usual warning whistle and was cast loose 
from her berth. The master alone in the forward pilot house gave the 
signal to the engineer, and the boat moved at such a speed as she could 
acquire at once from the fuU power of the en^ne. He suddenly dis- 
covered the Vizcaina right ahead of him, rang four bells to go back, 
gave the danger whistle, and immediately afterwards crashed into the 
port bow of the Vizcaina a few feet aft of the latter's stem. 

The évidence in this case shows that the cause of this accident was 
due to the négligence and carelessness of both vessels. Pier 28 extends 
about 180 feet beyond the forward pilot house of the Fearless when 
docked, and the master was unable to see down the river. It was 
his duty to pass out into the stream at a rate of speed sufficiently slow 
to enable him to avoid collision with any craft that might be passing 
up by the end of pier 28. Instead of that, he started from the slip at a 
speed as rapid as the fuU power of his engine enabled him to go, and 
as he passed out beyond the end of the pier he was moving so rapidly 
that he was unable to avoid the collision with the Vizcaina, which at 
that moment came in view. The fault of the latter was in that she 
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was steaming past this danger point entirely.too close to the pier, 
without giving any waming or apparently heeding the signal given by 
the ferryboat before she started from the slip. Neither vessel was 
proceeding with care at the titite of the collision, and they are both 
equally. responsible for the resuit. The damage resulting should there- 
fore be equally divided between. thé ferryboat Fearless and the steam- 
ship Vizcaina. In this case the ferryboat is the libelant and the Viz- 
caina the respondent. The suit is No. 13 of 1901. The Vizcaina also 
filed a Ubel against the ferryboat Fearless, which is No. 14 of the same 
year. 

As the conclusion of the court ii that they are both equally liâble, the 
matter of damages can be adjusted iil either case. 



THE VIZCAINA, 

THE FEARLESS. 

(District Court, H. D. Pennsylvanla. October 17, 1907.) 

No. 14 of 1901. 
In Admiralty. 

Henry R. Edmunds, for libelant. 

John F. Lewis and Francis C. Adler, for respondent. 

HOLLAND, District Judge. It is ordered that this case shall be 
disposed of in connection with No. 13 ol 1901 (156 Fed. 428), and 
in accordance with the décision this day filëd Àerein. 



In re BLLIS JBROS. PRtNTING CO. 

pistrlct Court, W. D. New York. October 8, 1907.) 

No. 2,513. 

Bankeuptot— Advebse Olaims— JuEISDI0TI0^ or Bankbuptcy Coxtet. 
The mère assertion of a clalm of tltle to property adverse to a trustée 
In bankruptcy, even with an Intention to protect It by the usual process 
of law, wHl not preclude the bankruptcy court from exercislng Its power 
to proceed summarlly ; but It Is only when the eTidence Indicates that the 
asserted daim is not false or fraudulent that such court Is deprlved 
of jurlsdlctlon. 

[Ed. Note.^— For cases In point, see Cent DIg. vol. 6, Bankruptcy, §§ 321- 
323. 

Jurlsdlctlon of fédéral courts in sults relatlng to bankruptcy, see note 
to Balley v. Mosher, 11 C. C. A. 313.] 
Same. 

The clalm of an attorney, Who as such collected money for a bankrupt 
before the bankruptcy, of the rlght to retaln such -money and apply It on 
an Indebtedness from the bankrupt to him, Is not such an adverse clalm 
of tltle as to deprlve pue bankruptcy court of jurlsdlctlon to adjudicat» 
such clalm In a summàiy proceeding therefor by the trustée. 

[Ed. Note. — For cases in point, ^e Cent Blg. vol. 6, Bankruptcy, {{ 321- 
823.] ' ■■',..-' 'i . 



IN RE BLLI8 BB08. PKINTINQ OO. 431 

In Bankruptcy. On report of spécial master. 

Joseph H. Morey, for trustée. 

Eugène Warner and Charles W. Strong, for respondent. 

HAZEL, District Judge. Upon the authorities cited in the report of 
the master the bankruptcy court has power to inquire into the facts for 
the purpose of determining whether any basis exists for the adverse 
claim of title to the property asserted by the respondent. The mère as- 
sertion of an adverse claim of title, even with an intention to protect 
it by the usual process of law, will not preclude the bankruptcy court 
from exercising its power to proceed summarily. In re André, 135 
Fed. 736, 68 C. C. A. 374. It is only when the évidence indicates that 
the asserted claim is not false or fraudulent that the bankruptcy court 
is deprived of jurisdiction. If it should appear from the proofs that 
the respondent, Strong, refuses to surrender the money coUected by 
him to the trustée simply on the ground that the title to the same is 
conclusively evidenced by his possession of it, or if the claim is unreal 
or colorable, then it is the duty of this court to direct its payment to 
the trustée. This principle of law is so clearly and definitely stated by 
the Suprême Court in Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 
46 L. Éd. 405, that no other citations are thought necessary. 

In the prior cases decided by this court, in passing upon the right 
to exercise summary jurisdiction, it was not intended to be understood 
as holding that, irrespective of whether the elicited facts were sufS- 
ciçnt in law, the mère assertion of an adverse claim of title or owner- 
ship deprived the court of summary power. If the proofs show that in 
fact there is no légal basis for the asserted adverse claim, the summary 
power of the court is not defeated. In Re André, supra, the principal 
question in controversy, as I read the case, was whether before adjudi- 
cation the sheriflf should be required by the bankruptcy court to release 
his levy; he being an adverse claimant under an attachment and 
clairaing that he had a lien upon the property levied upon for poundage. 
The court held that the sherifï had a right to retain the property, not 
only until the attachment was dissolved, but until he was required to 
surrender it by a court of compétent jurisdiction. 

The position of the respondent, as appears by his answer, is that he 
collected the money of the bankrupt as its attorney before the pétition 
was filed, that such bankrupt was indebted to him for légal services, 
and that he had applied the amount collected upon such indebtedness 
and hence has actual title thereto. From the admitted facts I think 
the bankruptcy court has jurisdiction of the subject-matter, and the 
spécial master may make such rule or order touching the respondent's 
lien to the money in his hands as may be proper. 

This being the ruling upon the fîrst question discussed by counsel, ît 
is unnecessary to décide the second point, namely, that the court has in- 
hérent power to control the action of its attomeys. 
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In re MAYDB. 

(District Court, B. D. PeniosylTaiila. October 16, 1907.) 

No. 2,65e. 

Bahkbtjptct— Adverse Cti;.Aiu to PBOPïasTir— StrFFioiENcr of Bvidbnob. 

A claim to property whlcb. was In the possession of a bankrupt at the 
tlme o( the flling of the pétition held not establlshed by the unsupported 
testimony of the clalmant, where. If true, he could hâve produced other 
évidence In corroboratlon. 

In Bankruptcy. On review of referee's décision rejecting claim of 
Max Mayer. 

Wessel & Aarons, for trûstep. 
Milton M. Cohen, for claimànt. 

J. B. McPHERSON, District Judge. It would hâve been more sat- 
isfactory, I think, if the leamed référée had found the fâct distinctly, 
whether or not the transaction to which the claimant testified had ac- 
tually taken place betweeii hirtself and his brother, the bankrupt. The 
décision is apparently put ujpon the ground that, even if the claimant's 
testimony should be accepted as true — several good reasons being given 
for disbelieving his story— nèvertheless the Pennsylvania authorities 
forbid his recovery. For my own part, it seefns that the question of 
fact is quite as important, and that it would be dangerous to accept 
such testitnony ais is now before the court without corroboration, save 
in exceptional cases.' The bankrupt, who must hâve knov^rn as much 
about the matter as his brother, was not called as a witness. There 
is not a scrap of writtett évidence to support the claim, directly or in- 
directly. It is not even proved that the property in dispute ever be- 
longed t6 the partnership, although the merchants who are said to hâve 
sold it to the fîrm were easily accessible ; and, in a word, the whole 
statément rests absolutely upon the claimant's uncorroborated account, 
to which it would be almost impossible for the trustée to reply. I do 
not décide that in no case Caii a claim be made out by the unsupported 
testimony of the creditor, but simply that, under the circumstances of 
the présent case, I do not find such testimony to be sufEdent I there- 
fore hold that the évidence ofïered by Mkx Mayer does not establish 
his claim to be the owner of the gbods in dispute, and, that he bas not 
overcome the prima faciès of the bankrupt's ownership, due to posses- 
sion of the property àt the time the pétition was filed. 

The amended order of thë référée, dismissing the claimant's pétition, 
and directing him to deliver fprthwith to the trustée the safe and the 
show cases in dispute, or to pay their value, $210, to the trustée, is 
accordingly afiinned. 
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C3HAELT0N et aL t. KELLT. 

(arcnlt Oonrt of Appeato, Ninth Circuit October 22, 1907.) 

No. 1,445. 

1. Mines amd Minebaia— Mining Claims— Mabkins or Boundabies. 

Dnder Rev. St. § 2324 [U. S. Omp. 8t 1901, p. 1426], whlch reqiiires 
that a mining location "must be distinctly marked «n the ground so that 
Its boundarles can be readlly traced," no particular method of marklng 
Is required, and what Is sufficient may dépend on the topography of the 
ground ; it being a question of f act In each case wjiether the Unes are so 
mariied that they can be readily traced by a person making a reasonable 
effort to do so. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 34, Mines and Min- 
erais, $S 40-44.] 

2. SAME— BiSCOVEBT OF MiNEEAX. 

An Instruction that to constltute a discovery of gold sufficient tô sup- 
port a location of a gold placer mlnlng claim as agalnst an adverse minerai 
locator, the gold found must be of such character and quantity and found 
under such circumstances as to Justlfy a man of ordinary prudence In tlie 
expenditure of tlme and money in the devèlopment of the property, is not 
erfoneous; the word "devèlopment" as so used, being the équivalent of 
"exploratton." 

[Ed. Note. — Sufflciency of discovery of minerai characteristics to sup- 
port mlnlng location, see note to Lange v. Roblnson, 79 d. O. A. 6.] 

8. Saue— Action to Recovee Claim— Instbttctions. 

Instructions given in an action to recover possession of a mining daim, 
relating to the questions of discovery of minerai and possession, conslder- 
ed, and held not erroneous as applied to the évidence. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Mines and Min- 
erais, S 109.] 

4. Teial— Instbucting Jubt— Discbetion of Coubt. 

A court has a wldé discrétion in the matter of charging the jury, and 
may bring the Jury in at any time and give them addltional instructions, 
whether requested or not; and where they ask for additional instnictlou» 
on a particular question it Is not error for the court also to further lu- 
Btruct them on other issues. 

[Ed. Note.— For cases hi point see Cent Dlg. vol. 46, Trial, Jf 744, 74t.] 

B. WitneSses— Impkacibmekt— Use or Déposition Taken in Another Caus',. 

Statements made by a wltness in a déposition taken in another action, 
contradictory of his testimony given in the cause on trial, may be rea.' 
In such cause for the purpose of Impeachment regardless of thelr rele 
vancy to the Issues on trial ; and in such case the party introducing thea 
Is not required to read the entire déposition. 

[Ed. Note. — For cases in point see Cent Dlg. vol. 50, Wltnesses, f 1255. 

& New Tbiai^-Geounds— Misconduct or Offices Affbcting Juby. 

If an offlcer of the court, whether he has charge of the jury or not 
makes to the Jury during thelr délibérations statements calculated to In- 
fluence thelr verdict It Is ground for a new trial ; but If, under ail the cir- 
cumstances, It does not appear that the conduct of the offlcer h ad the ef- 
fect of influenclng the verdict a riew trial wlU not be granted on that 
ground. 

[Ed. Note. — For cases In point see Cent Dig. vol. 87, New Triai, { 100.] 

_ In Error to the District Court of the United States for the Third Di- 
vision of the, Territory of Alaska. 
156 F.— 28 
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The plalntlffs In error brought ejectment to recover possession of a certain 
mlnlng clalm In the FàMànkS recordtoâ district, Alaska, known as "Upper 
No. 6 Below IMscoveiy," In the second tler of bench daims on the right Ilmlt 
ot Domé diëk/ftllèglhg^ ft' locSitlon tnad» 4Jn Angust 11, 1904, on.» dlscovery of 
gold made oa the day prevlous ; the location having been completed by the re- 
cording of two location notices, one ofa September 29, 1904, and an amended 
location certlflcate on May 31, 1906. The défendant In error clalmed under a 
location tii^déôn June 26; 190®, of a elalm knovrai as "No, 6 Below Dlscovery," 
ïhltd ■flpi' oï 'benches, the' lower half ©t whicb claim overlaps the location of 
the plahïtlfifs in error. It Vas clalmeid by the plalntlffs In error that np to 
the time 6f the location of the KeïlJ- clalm they had been in theaetual pos- 
session 'of their clalm through one Kelsey» their agent, who was obllged to 
leave the daim on June 26, lèOS, the day of the Kelly location, in order to 
obtain prôvislMis, and wàs idetàlned lii Falrbanks as a member of a jnry until 
the followlng September, when he retnrned to the clalm. The évidence was 
that thBigrotind oïl whlch thèse elaimts were located was covered wlth a hcavy 
growth of moss, from one to three or four feet thick, and wlth tlmber and 
brush. It was contended by the défendant in error that the plalntlffs in error 
never..d$d m^^e a valid iQcatlon of their clalm, for the reasons, flrst, that no 
dlscovery of minéral was ipade thereon, snfflcient to comply wlth the statute; 
and, seçopd, that the boiwdaries of the clalm were not œarked so that they 
cou}(î bP;rçad|Jy traced on the ground, and that no proper certlflcate of location 
was recorded before the rlglits of the défendant in error vested. After the 
casç had^een submitted to the Jury, and they had been In délibération about 
20 hours, they notlfled the balllff in charge that they could not comè to an 
agreement and requested hlm to notlty the judge. The ballifl comniunicated 
thls ^egtI^st tb, thè marshàl. The marshal wènt to the jury room and spoke 
to the jury of their inablllty to agrée, and suggested that they get further 
Instructions from the Judge. There is évidence from affldavlts of the, Jurons 
that the marahal remarked to the jury that the case was an Important one, 
that It was on trial for a second time, and that they ought to be able to agrée. 
The jury at that time stood. evenly dlvlded. They were thereafter brought In- 
to court; and fcirther Instrueted, and agaln retired and agreed upon a verdict 
for the défendant in error. The remarks of the marshal to the jury were set 
forth in aflîdavlts and were presented to the court on a motion for a new trial. 
The motion was overruled, aiid judgtnent entered for the défendant in error. 

West & De Joùrne!, Jeremiah Cotisby, Heilig & Tozier, sind T. C. 
West, fdf i)làintiflfs in error. , 

McGinn & Sullivan, j. C. Campbell, W. H. Metson, Frank C. Drew, 
C. F. Oalman, and J. R, Mackenzie, for défendant in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

GILBERT, Circuit Judge (after stating the facts as above). Error 
isi assignèd to the instrucuon of the court to the jury on the subject 
of the marking of the p^intîff in.error's claim. It is saîd that the 
substance of the instruction was fhat it is necessary that a mining 
claim be iharked upon the ground by stakes or other permanent monu- 
m^rits_; whèreas, the làwr' jsthat aie statute is sufficiently coniplied 
with if there is such njarking on the ground by stakes, monuments, 
mounds, and written notices, or otherwise, that the boundaries of the 
location 'càn'bereadilytraiiëd. The instruction of thé court upon this 
branch of the case was that it depended somewhat upon the conforma- 
tion of'tîiê ground and the surrbunding conditions whether the bound- 
aries w^re so marked as to comply with the law, and said : 

"¥ôu are Instrueted that à clalm ina^ be marked upon the ground by stakes 
or other permaneat monuments, but yoù are instrueted that thè law regiilrés 
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a daim to be so distlnctly marked upon the ground that 5ts boundarles can be 
readily traced. The requlrements of tUe statute la thls respect are not neces- 
sarlly fulfllled by merely settlng stakes at eaeh of the corners of the claim 
and at the center of the end Unes, unless the topography of the ground and 
the surrounding conditions are such that a person accustomed to tracing 
Unes of mining elalms can, after reading a description of the claim in the 
posted or recorded notice of location or upon the stakes, by a reasonable and 
bona flde effort to do so, flnd ail of the stakes and thereby readily trace the 
Isoundaries. Wliere the country is broken, or the vlew from one stake or 
monument to another is obstructed by Intervening timber or brush, it may 
be necessary to blaze trees along the Une, or eut away the brush, or set more 
stakes at such distances that they may be seen from one to the other, In a way 
to Indlcate the Unes so that the boundarles can be readily traced. But It Is 
not for the court to say what Is a sufflclent marking of the boundarles. It Is 
your duty to détermine, from ail the évidence in the case and from the topog- 
raphy of the ground In question, ^vhether or not a sufflclent marking of the 
boundarles of the claim by the plaintlffs was made so that the same could be 
readily traced by a person making a reasonable effort to do so. If you flnd 
from the évidence In thls case that thls location was bo deflnitely marked on 
the ground by the plalntifCs or thelr agents that Its boundarles could be readily 
traced, then I instruct you that the plaintlffs hâve complied wlth thls re- 
quirement of the law. If not, then I Instruct you that they bave falled In one 
of the essentials of a valld placer mining location, and that your verdict 
must be for the défendant" 

We find no error in this instruction. The statute requires tliat the 
location must be marked on the ground so that its boundaries can be 
readily traced. It does not prescribe or define the nature of the marks 
or the position of the same on the ground. It is ùniversally held that 
any marking on the ground whereby the boundaries of the claim may 
be readily traced is sufficient. The instruction so given by the court 
below recognized this rule. It did not confine thé jury to the consid- 
ération of stakes or other permanent monuments on the ground, and it 
left to the jury the décision of the question whether, from the évidence 
in the case and the topography of the ground, a sufficient marking of 
the boundaries of the claim had been made by the plaintlffs in error so 
that the same could be readily traced by a person making a reasonable 
effort to do so. North Noonday Mining Co. v. Orient Mining Co. (C. 
C.) 1 Fed.:523; 6 Sawy. 299; Book v. Justice Min. Co. (C. C.) 58 
Fed. 106, 118, and cases there cited. 

It is contended that the court gave erroneous instruction on the sub- 
ject of the discovery necessary to fhe location of a placer claim. The 
gênerai objection is made that the charge was argumentatiVe, compris- 
ing the récital of opinions of text-writers and misleàding extracts from 
decided cases. The charge upon this branch of the case wa5 compre- 
hensive and exhaustive. It contained the récital of the language of 
décisions of the Suprême Court of the United States and of the state 
of Califomia, none bf which, so far as we can discover, was inappro- 
priate to the case. But it is said that the portion of the charge relating 
to the insufficiency of mère indications of minerai to constitute a dis- 
covery was erroneous and misleàding. Upon that subject the court 
said that slight surface indications did not constitute a discovery, and 
qùoted the language of the Suprerrte Court of Califomia in Miller v. 
Chrisman, 140 Cal. 449, 73 Pac. 1084, in which it was said: 

"To constitute a discovery, the lavr requires somethlng more than conjec- 
ttire, hope; br even indlcatioûs.'* 
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The court further said: 

"If yôn shall flnd and belleve from the évidence !n thls case that KIonos, 
Kelsey, ànd Schmldt found the colors and the piarticles of gold so testifled to 
by theni' In the draw or email water course on the surface of the ground In 
dispute, then yen should détermine whether or not SDch flndlng was of suffl- 
dent charàcter and found in such places, and under such conditions as to con- 
stltute such a dlscoyery of minéral as wlU satlsfy the law. ïou are instructed 
that mère Indications, however strong, are not sufflclent to answer the require- 
ments of the statute." 

The court proceeded to sày that the statute should, as bçtween con- 
flictîng claimants to minerai lands, reçeiye a broad and libéral construc- 
tion, so as,tô protèct bop,a..fide locators whohad really made a discov- 
ery of .minéral. We firi<i: nothing in thèse instructions as to the law 
relating tO'discovery that is not in harmony with the décisions of the 
Suprême Court bî the United States or with the décision, of this court 
in I^hg^ y. Robinson, 148 Féd. 799, 79 C. C. A. 1* which is relied upon 
by thé pîamtiffs in error. In that case we said : 

"The question must be declded, not only with référence to the gold actually 
found within the limita of the clalm located, but also In vlew of Its situation 
with référence to other lands Iinown to contain valuable deposlls of placer 
gold, and whether its rock and soil formations are such as are usually found 
where thèse deposits exist in paylng quantities." 

And weheld that, tO; ç<wistitute a discoyery sufRcientto support the 
location of a gqld placer daim as against another minerai claimant, it 
is not necessary that gold must hâve been found thereon in paying 
quantities, but; that theremust hâve beeh sUch a discovery of gold as 
to giye reasonable évidence that the ground is valuable for placer min- 
ing, takingînto, considération its characteir, location and surroundings. 

The principal objection ^made to the charge on this branch of the 
case i? , that the court instructed the jury that the minerai discovered 
must, ùi" oi;der to constitute a discovery, be of such quantity and charàc- 
ter and found under such drcumstances as -to justify a man of ordi- 
nary prudence in the expendituré bf his time and money in the devel- 
opment of the property) It is argued that a discovery ^sufficient to jus- 
tify the expenditure of tiine and money in the developmeflt of a min- 
ing claim must necessarily be greater than that which; is iiecessary to 
justify the expenditure o£ money for the purpose of exploration, with 
the reasonable expectation : that, When developed, the claim will be 
found valuable as a placer mining claim. Counsel for the plaintiffs in 
error hâve assumed for the word "development" a broader meaning 
than was intended in the charge. The court did not mean that, inor- 
der to comply with the law, there must be such a discovery as to jus- 
tify the expenditure of time and money upon a claim to the extent of 
opening Up the whole thereof and acquiring an exhaustive knowledge 
concerning its resources. The word as it was used by the court, and 
as in connection with the whole charge it must hâve been understood 
by the jury, was équivalent to the word "exploration," and was used in 
the sensé in which it was employed in Chrisman v. Miller, 197 U. S. 
313, 333, 25 Sup. Gt 468, 470, 49 L. Ed. 770, in which the court thus 
quoted with approval thé language of Mr. Justice Field in a prior case : 

"The mère indication or pre^nce of gold or sllyer is not suffldent to estab- 
Usb the existence of a Iode. The minerai must exist in sucdi quantities as to 
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justify the expenditure of money for the development of the mine and the ei- 
tractlon of the minerai." 

Error is assigned to the instruction on the subject of possession. 
The court instructed the jury that they should view the matter of the 
absence of a prior occupant and the character of his actual occupancy 
and possession with care and caution. This it is said is erroneous, be- 
cause it is an invasion of the province of the jury, prohibited by sec- 
tion 673 of the Alaskan Code. In answer to this it is sufficient to say 
that the instruction but expressed a rule of law, not a comment on the 
testimony in the particular case, nor an expression of opinion as to the 
credibility of witnesses or the weight of the évidence. It is contended 
that the charge was erroneous, also, in that the court instructed the jury 
that if thèy should find from the évidence that the plaintifïs in error 
were not in the actual possession of the premises in good faith, and had 
not temporarily left the same in good faith, but were merely holding 
the same for spéculative purposes and without any discovery of min- 
erai thereon, their verdict should be against the plaintifïs in error on 
that question. There was évidence in the case from which the jury 
might hâve drawn the inference that the claim had been staked by the 
plaintiffs in error without appropriate discovery and for merely spécu- 
lative purposes. In view of that évidence, there was no error in the 
charge as given. 

The further point is made that the instruction was erroneous, in that 
it charged the jury that the affirmative matter in the defendant's answer 
was not denied by the reply. This objection is too trivial to require 
extended comment. The complaint had alleged that the défendants 
wrongfuUy entered upon the property in dispute on or about July 1, 
1905, and from that date had wrongfuUy withheld the same from the 
plaintiffs in error. The answer alleged that the défendants in the ac- 
tion had the actual possession of the property from and aftër July 1, 
1905. After alleging that the défendant in error was in the actual 
possession, the plaintifïs in error could not, in their reply, deny the 
affirmative answer alleging the same fact, nor can the language of their 
reply be so construed. 

Upon the request of the jury for further instructions in answer to 
their question whether the placing of tools and cooking utensils on a 
mining claim constitute possession, when the owner is away after sup- 
plies and provisions, the court said : 

"Merely placing a tent and a few tools and a small supply of provisions up- 
on a placer mining claim do not alone and of themselves constitute actual pos- 
session." 

It is contended that this was error, for the reason that the court did 
not thereby fuUy answer the jury's question. But, upon the question 
of the relation which the absence of the owner from the claim whîle 
seeking supplies or provisions bears to the question of his possession, 
the court in the original charge had instructed the jury that where a 
prospector has in good faith temporarily gone away from his claim for 
the purpose of purchasing provisions or supplies, or for any othèr tem- 
porary purpose, intending to retum and résume his actual occupation, 
possession, and labors, such temporary absence is not to be construed 
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to be ctn iâbânddnitterit di his rights t6 the ground, and that one enter- 
ing the grcund during such temporary absence could hOt initiate any 
rigbt, thereto;.::, But it is said that the court proceeded to give instruc- 
tions not reqjjesJ^ed by the jury, and tihat this was error. ; There can 
be no question, that the court may exercise a wide discrétion in the 
matter of charging the jury, and may bring the jury in at any time and 
give theiti âdditional instructions whether requested or not. Allis v. 
United States, 155 U. SjIVK, 15 Sup. Ct. 36, 39 L. Ed. 91;} Nichols v. 
Munsel et ux., 115 Mass. 56?!!. 

It is contended that the court erred in admitting in évidence a 
portion of à déposition of one of the plaintiffs in erroc, taken in 
another cause, in regard to discovery of gold upo<n the surface 
of elaim No. 4 BeloW Discovery. It is said that the admission of this 
déposition waS ferroneous, for the reason that it was a déposition taken 
in another cause, and therefore not admissible in the case on trial. 
This objection leaves out of'view the purpose for which the déposition 
was offered and admitted in évidence. It was not offered to prove any 
of the substaritive issues of the case, but to impeach the testimony of 
the witness by showing that at anqther time and place he had made 
staterpents under oath inconsistent with those made upon the witness 
stand in the case on trial. For the purpose of impeachment a déposi- 
tion is to be regarded as any other statement or déclaration of the wit- 
ness, and it is not necessary that the whole of the déposition be read, 
or any greatfer portion thereof than that which directly relates to the 
proposed impeachment. 

It îs urged that the communication made by the marshal to the jury 
while they were deliberating upon their v^erdict was such fatal irreg- 
ularity as to requife the reversai of the judgment. The facts on whidi 
this contention is baSed were presented to tJie court below by afïidayits 
upon the motion for a new trial. Ordinarily the granting or withhold- 
ing a n©^^^r trial rests in the sotind discrétion of the trial court, and 
theruling on such a motion is mot assignable as error. In the présent 
case there was clearly noabuse of discrétion. If an officer of the court, 
whether he has charge of the jury or not, makes to ;the jury during 
their délibérations statenients calculated to influence their verdict, it 
is ground for a new trial. Glyde Mattox v, United States, 146 U. S. 
140, 13 Sup. Ct. 50, 36 h. Ed. 917,; . State v. La Grange, 99 lowa, 10„ 
68 N. W. 557; State v. Dallas, 35 Là. Ann. 899; Barnett v. Eaton, 62, 
Miss. 768. .But ^f, under ail the circumstances, it does not appear that 
thCiConduct bf the officeiiihad.the efïect of influencing the verdict, a. 
new trial will not be ordered upon that ground. United States v. Reid 
et al., 12 How. 361, 13 L. Ed. 1023 ; Leach v. Wilbur, 9 Allen (Mass.) 
212; State v. Wàrt, 51 iCrwa, 587, 2 N. W. 405; Nelling v. Indus- 
trîal Mfg. 'Co., ,78 Ga. 260. The' âffidàvîts çoncerning the nature of the 
reinarks of the .marshal to the jury are to some eXtént contradictory. 
Cbticédirig the fàbtfs to hâve been as ^resented most'strohgly for the 
plaintiffs in error^ thèy are that thd marshal said : 

"Wiîat is the matter wlth yoij that ypupaïi't agrée In thla case? This Is 
a véry Important, case, and' this Is ihe second time it has been trled. You 
pugïit to be able to come to some agreement some way. ïou had better i»!! 
up the judge and get somé toorle Ihstruetiona" 
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Theré is nothing in the af35davits to show that any of the jurors was 
infl.uenced by thèse remarks, and there is nothing in the language 
shown calculated to influence the jury for one or the other of the par- 
ties. While such remarks by,an officer of the court to a jury are pro- 
hibited by law, and should be discountenanced, they are not necessarily 
ground for a new trial, and they are certainly not ground for the re- 
versai of a judgment in an appellate court after the trial court has 
passed upon their force and effect on a motion for a new trial. , 

There are other assignments of error in the record, but in none of 
them do we find error for which the judgment should be rèversed. 

The judgment is affirmed. ' 



HOIiMGREN ▼. UNITHD STATBa 

(Circuit Court of Appeals, Ninth Circuit October 14, 1907.) 

No, 1,3S2. 

1. Ceiminai, liAw— Revibw on Weit or Ebeob— AsBiaNMENTs or Eebob. 

An assignment-of error In a criminal case, based upon the faet that 
the Jury were permltted to takc wlth them to thelr room the Indictinent, 
on whlch was indorsed the verdict of the jury on a former trial fli^dlng the 
défendant guilty, cannot be considered by the appellate court, where 
the matter was nojt brought to the attention of the trial court until after 
thé verdict was retumed. 

2. Sauis— Hattebs Reviewabl»— Rtjuno on Motion foe Nkw Tbiai.. ' 

A judgroent of conviction In a criminal case wlU not be rèversed by an 
appellate court because of the overruling of a motion for a new trial 
based upon the ground that the Jury tooli to thelr room the Indictment, 
on which was recorded a former conviction of défendant, where such 
motion and the sùpportlng affidavlts were considered and passed upon 
by the trial court 

[Ed. Note. — For cases In point see Cent Dlg. vol. 15, Criminal tiaw, | 
8071.] 

& SaMB^— EvinENOE— ACCOMPLIOES WlTHIN RlIIJiS 01- EVIDENCE. 

On the trial of a défendant diarged wlth perjury in glving false testi- 
mony in a proceedlng for natutallzation of an alien, the applicant for 
citizénship is not an accomplice In such sensé as to require the jury to be 
cautloned In respect to his testimony, where it does not appear that de- 
fendant gave the false testimony at the Instigation of such applicant. 

4. PEEJUIÇT— ELEMENTS Oî OiTENSE— FEDEEAL STATUTE. 

On the trial of a défendant chargea with a violation of Rev. St f 5395 
[U. S. Gomp. St. 1901, p. 3654], whlch denounces a penalty agalnst one 
who "knowingly swears falsely" in œaklng any oath under any law re- 
lating to naturalization, It is sufflclent to warrant conviction if défend- 
ant knowingly and wlllfully testlfled falsely, and it Is not necessary that 
his act should aiso hâve beeh corrupt or malidous. 

[Ed. Note.— For cases in point see Cent Dlg. vol. 39, Perjuipr, j i.] 
a. Samet-Instbuctions. 

Instructions on the trial of at âfefendant chargëd with perjury in nat- 
uralization proceedings, under Rev. St fi 5395 [U. S. Oomp. St 1901, p^ 
3654], considered and approved. 

[Ed. Note.— For cases In point see Cent Dig. toL 39, Perjury» fij 134- 

138.] , ., ;, . ., 



i^ 156 FEDBBAIi REPORTER. 

6. CBIJfINAL LaW— FaUSK SWEABINO IH NAtUBAMZATION RSOCEEDING— JtTBIS- 

McrroH OF OrFBNSK. 

A District Court of the Çnlted States bas jurlsdlctloû of a proaecutlon 
uider Eev. St § 5395 tF. S. Comp. St 1901, p. 3654], for false swearlng lu 
a naturaUzatlon proceedlng, notwlthstanding the fact that such proceed- 
Ing was In a atate court 

[Ed. Note.T— For casés In point, see Cent. DIg. toI. 14, Crimlnal Law, 
I 17Q.1 

In Errpr tp the District Court of the United States for the Northern 
District of Cîalifomia. 

Marshall B. Woodworth, for plaintiff in error. 
Robert T. Devlin, U. S. Atty.^ Benjamin L. McKinley, Asst. U. S. 
Atty., and Frank A. Duryea, "Spécial Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. , 

GILBERT, Circuit Judge. " jThe plaintiff in error was indicted for 
violation of section 5395 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3654]. The indictménf contained three counts; each count 
charging the plaintiff in error with the, commission of perjury when 
testifying as a witness in three separate, naturalization proceedings, 
He had two trials in the court below. On the first trial he was acquit- 
ted ôh côùnts 1 and 2, and convicted on count 3. The perjury of 
which Hfe waS convicted pu the third cpunt consisted in swearing that 
he had known in the United States the âpplicarit for citizenship for five 
years prior to the application; whereas, as alleged in the indictment, 
he had pot known him for more than four years prior to said appli- 
cation. He was granted. a new trial, and on tiie second trial he was 
convicted under the third cotint ând recommended to the mercy of 
the, cour^.. /V motion for a new trial \yàs made and denied. A motion 
in arrest of judgment was alsb denied. 

Qiîepf the errors principally relied upon is that the District Court 
permitted the jury to take with them, and keep during ail of their délib- 
érations in the jury ropm^ .tjie indictment, upon which was indorsed 
the verdict of the juryon the, previous trial, finding the plaintiff in er- 
ror guilty on the third count of the indictment. This assignment of 
error canîiot avàil the plaintiff in error, for the reason that the matter 
was not brpught to the 'aïtëMon of the court at any tirrié until after a 
verdict was returned; the subrnîssion of the indictment with the in- 
dorsement thereon to the J,^ry having been an accident for which 
counsel for plaintiff in errpr, was as much accountablë as was any one. 
Said the Court of Appeals iorthe Eighth Circuit, in St. Louis S. W. 
Ry. v. Henson, 68 Fed. 531,7 C- C, A. 349 : 

"It Is the province of au »ppenâte court to revlew the rullngs of the trial 
court on CLuestlons aetually' brought to the attention of the court and de- 
clded by It*» * 

And in Manufacturing Ço, y. Joyce, 54 Fed. 332, 4 C. C. A. 368, it 
was said: 

"The rule Is well establlshed that the appellate court wUl only permit those 
matters to be asslgned for error that were brought to the attention of the court 
below during the progress of the trial and then passed upon," 
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In Railway Co. v. Heck, 102 U. S. 130, 26 L. Ed. 68, Chief Justice 
Waite said : 

"Our power Is conflned to exceptions actnally taken at the triaL The theory 
of a bill of exceptions Is tliat It states wliat oocurred when the trial was golng 
on." 

But it is said that the alleged misconduct of the court and its offi- 
cers, in submitting to the jury the indictment with the indorsement of 
the former verdict thereon, is ground for reversai in this court under 
another assignment of error, which is that the trial court denied the 
motion of plaintiff in error for a new trial. It is shown in the record 
by affidavits in support of the motion for a new trial that the indict- 
ment was delivered by a bailiiï to the jury when they retired to con- 
sider their verdict, and that there was indorsed thereon : 

"Tried Aprll 5-6-7, 1906. Verdict, net guilty on the flrst and second connts 
of indictment, and guilty on the third count of the Indictment April 13, 1906. 
New triai granted." 

The attorney for the plaintiff in error stated in his affidavit that he 
had no knowledge that the indictment had been handed to the jury, and 
that, when he saw the deputy clerk hand certain papers to the jury be- 
fore retiring, he thought they were simply forms of verdict for the 
jury. There was an affidavit of one of the jurors that during the 
course of the délibérations of the jury the indictaient, with the indorse- 
ments thereon, was read by the jury, and the affidavit of another juror 
to the same effect, with the further statement that in his mind the in- 
dorsement on the indictment created an unfavorable opinion against 
the plaintiff in error. This latter portion of the affidavit was not ad- 
missible, for the évidence of jurors as to the influences which affected 
their délibérations is inadmissible either to impeach or support the 
verdict. Clyde Mattox v. United States, 146 U. S. 140, 13 Sup. Ct. 
50, 36 L. Ed. 917. 

Whether the submission to the jury of an indictment upon which 
a former conviction is recorded is error for which a judgment should 
be reversed is a question upon which the décisions are not harmbni- 
ous. In Green v. State, 38 Ark. 304, the court refused to reverse the 
judgment on that ground. 

In 2 Thomp. on Trials, § 2591, it is said: 

"It is not enough for counsel to show, In support of a motion for a new 
trial, that a particular paper was sent to the jury by the adverse party with- 
out his knowledge. It is his duty to ascertain what papers are sent to the 
jury before they leave the court" 

In Forbes v. Commonwealth, 90 Va. 550, 19 S. E. 164, the Suprême 
Court of Appeals of Virginia held that it was not error to send to the 
jury the indictment, whereon is recorded the verdict of "gn^ilty" of 
a former jury, where no objection is made until after the verdict. 

In State v. Shores, 31 W. Va. 491, 7 S. E. 413, 13 Am. St Rep. 875, 
the court, in refusing to reverse a judgment on that ground, said: 

"The jury had seen the Indictment with the indorsement before any mo- 
tion was made with référence thereto. Every member of the Jury may hâve 
been in court and heard the verdict read against Hall, and stlll that would 
DOt hâve disqualified them as Jurors." 
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Iri'Cafgilï V» Commonwealth, 93- Ky.' 578, 20 S. W. 782, the court 
said : 

''flfàt tbië appèllant màd* âo objèetiOB, *nd it was hls business, as well as 
thàt ôf thé léther sldè», to éeë that the pro^er papers were taken by the jury, 
and, It not helng doue, to call the court's attention to it. By proper vigilance 
upon hls part, hls rlghtful objection would hâve been t^vailable to hlm." 

In State v. Tucker, 52 Atl, 741, 75 Conn. 201, it was held that the 
failufe to rémbve the record of Ihe judgment of conviction given to 
the jufyj or to direct them net to regard it, was npt prejudicial to 
the défendant, where no objection wâs made until after the verdict. 
Thé court said : 

"It Is tlie duty of couasel, as well as of the court, to ascertaln what papers 
are dellvered to the jury." 

In Smalls v. State, 105 Ga. 669, 31 S. E. 571, the court said: 

"If a party désires a verdict rendered at a former trial of the same case 
concealed from the Inspection of the Jury, he should présent a request to thls 
effect" 

In Sândèrs v. State, 131 Ala. 1, 31 South. 564, the court found no 
error in giving to the jury the indictment, on which was recorded the 
verdict ofia former jurj^, and so held on the ground that the statute 
requirès that the indictment should be taken by the jury on their re- 
tireméht to consider their verdict. 

In Hjefonynlus v. State (Tex. Cr. App.) 83 S. W. 708, the statute 
foilsade rëfiererice tp a former trial and conviction or any allusion to 
it, but the court held that thertf was no error in the case under consid- 
ération, as it was not made to appear that the jury was aware ôf the 
existènèe of the former verdict until after they had agreed to convict, 
nor wàs. it shown that the fôritter verdict was used by them in arriving 
at their verdict; • 

In Harvey v. State, 35 Tex. Cr. R. 535, 34 S. W. 623, the court said: 

"In our opinion the wéight of "the testlmony In thls regard Is to the effect 
that the Jury wtio trled thé case dld not notice or read; or a:ttempt to read, 
thé obliterated véMlct, and If they had donc so. In the absence of some show- 
Ing of Injury to àppellant, rwe eould not consider thls as fundamental error, or 
such error as ought to hâve aùthorlzed the court below to grant a new trial." 

In Anschicks v. State, 6 Tex. App. 524, the ctnirt said : 

"It was the business of çounisel to see Ix» it that the jury were permltted to 
carry wlth them such papprs as were proper to be uSêd In their retlreuient" 

In Ogden v. United States, 113 Fed. 523, 50 C. C. A. 380, however, 
the Circuit Court of Appeals for the Third Circuit held that the fact 
that, on the retirement of the jury in a criminal case, an officer of the 
court Jaanded to them the indietments on which the défendant was 
tried, which were taken into the jury room with other papers for 
their considération, and that indorsed on the back of each indictrnent 
was the verdict of a former jury finding the défendant guilty as 
charged therein, was such a violation of the rights of the défendant 
as to entitle him to a new trial, and that it was not incumbent upon 
him to show that such indorsements were actually read by the juror§ 
or any of them. In that case the right 'of the défendant, against 
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whoin a verdict of guilty had been rendered on the second trial, to 
move for a new trial and to hâve that motion considered on the rea- 
sons presented for it, had been denied by the trial court. That right 
was held to be an absolute one, the granting or refusai of which did 
not rest in the discrétion of the court. Therein lies the important 
ànd essential différence between that case and the case at baf. In 
the Ogden Case, the trial court refused to permit the filing of a mo- 
tion for a new trial, oiïered in due time, or to consider it or the affi- 
davits offered in its support. The Circuit Court of Appeals said: 

"It is not disputed that In the courta of the United States the allowance or 
refusai of a new trial resta In the sound discrétion of the court to whlch the 
application is addressed, and that the resuit cannot be made the subject of 
review by writ of error. The gravameii of the case, howerer, made by the 
plaintifC In error, Is that the court below decllned to exercise Its discrétion 
at ail in refuslng the motion for a new trial and excluding from its considéra- 
tion the reasons flled in support thereof." 

In the case at bar, the court below éntertained the motion for a new 
trial and considered the affidavits which were filed in its support. The 
détermination of a motion for a new trial involves the exercise of a 
wide discrétion and a knowledge and appréciation of a case which 
ordinarily can be possessed only by the trial judge. It is for this rea- 
son that his ruling on the motion will not be reviewed in an appèllate 
court, and this rule applies as well to a motion for a new trial pre- 
sented on affidavits showing matters which occurred after the retire- 
ment of the jury to consider their verdict, as to other grounds for a 
new trial. Kerr v. Clampitt, 95 U. S. 188, 24 L. Ed. 493; Board 
of Commissioners v. Keene Savings Bank, 47 C. C. A. 464-476, 108 
Fed. 505 ; Illinois Cent. R. Co. v. Coughlin, 75 C. C. A. 362, 145 Fed. 
37; Clyde Mattox v. United States, 146 U. S. 140, 13 Sùp. Ct 50, 
36 L. Ed. 917. ' 

In the case last cited, the motion for a new trial was based on affi- 
davits showing that communications had been made to the jury by the 
bailiff, and that certain newspapers had been read by the jury while 
considering their verdict. The court, while recognizing and affirming 
the rule that the allowance or refusai of a new trial rests in the sound 
discrétion of the court to which the application is addressed, ànd 
cannot be made the subject of review by writ of error, held that the 
case then under considération was taken out of the rule, for the rea- 
son that the trial court had excluded the affidavits and had refused to 
exercise any discrétion in respect to the matters stated therein. 

In Kerr v. Clampitt, the court said : 

"If the new trial be asked for irregularity In the proceedings of the court, 
Jury, or adverse party, or for abuse of discrétion by which either party was 
prevented from having a falr trial, or for misconduct of the jury, or accident 
or surprise which ordlnary prudence could not hâve guârded àgalnst, or for 
newly discoveréd évidence,- the application must be made Upon affidavits. 
• * • But whether the application be made upon affidavits, or a statement 
thus prepared, the rulings thereon, whether of the district court origlnally, 
or of the Suprême Court of the territory on appeal, are not subject to review 
by this tribunal. We hâve no jiirisdiction to revise the action of an inferlor 
court upon the question of granting or refuslng a new trial, however'merltori- 
ous the grounds presented for Its considération oir erroneous its décision." 
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In Louisville &;N. R. Co. v. Suraner, 135 Fed. 719, 60 C. C. A. 487, 
the Circuit Court of Appeals for the Sixth Circuit said: 

"It has often beénJciàid bythls court that It wlll not revlew the action of 
tBe lower court in Jts disposition of a motion for a new trial or other mattera 
addre^ed to its discrétion, but wé bave held that for a refusai to exercise 
its discrétion on a motion of which It should take cognlzance a writ of er- 
rer wiU Ile." 

In view of thèse authorities and the nature of the façts which were 
so presented in the affidavits on the motion for a new trial in the prés- 
ent case, wé tannot see that the ruling of the court below in denying 
the new trial',' iri the 'exercise of the discrétion which was vested in 
that court,, is siibject to, review in this. 

It is assigned as errer that the court failed to wam the jury of the 
danger in ccmvicting;a?4efendant on the testimony of an accomplice. 
This assignment is bàlëd li^wn the theory that Frank Werta, the apn 
plicant for citizenship, was an accomplice with the plaintiff in error, 
who made the, f aise path. An accomplice is "one who knowingly, 
voluntarily, and with comniQn intent with the principal offender, unités 
in the coinmissipri of à criijie." Peoplë v. Bolanger, 71 Cal. 19, 11 
Pac. 799 ; State v. Roherté^ 15 Or.; 197, 13 Paç. 896. To render one 
an, accomplice, "hë mjj^t in some manner aid or assist or participate in 
the çriminàl act, and ty^ that con^eç^ioii hé becomes ëqually involved 
inguilt with the other p^rty by reason of the criminal trapsaction." 
People V. Smithy 28 Hun (N., Y.) 626. Mère knowledge on the part 
of a witnçss that the défendant purposes to commit a crime, or does 
commit. a crime, does not. render the witness an accomplice. There is 
nôthing in the évidence in the bill oî, exceptions to show that Frank 
Werta was, an . accomplice within thèse generally accepted définitions. 
There is ha éyidence thiat he solicited the plaintiff in error to make the 
oàth concër'nirig his résidence in the United States, or suggested the 
facts which were sworn to or assisted him in or incited him to the com- 
mission of the offense. Qn the other hand, the évidence conveys the 
impression that the affidpits as to the time of Werta's résidence in the 
United States wère fuiriishied not at his own, but at the instigation of 
others. Under the çircumstançës, we think it would hâve been error to 
caution thë jury on thë tbeory that Wërta's testimony was that of an 
accomplice. : 

It is sàid that the court erred in fajling to charge the jury that the 
perjury must be corrupt and malicious, as well as knowing and willful. 
Section 5,395 of the Revised Statutes [U. S. Comp. St. 1901, p. 3654], 
under which the plaintiff in error was indicted, denounces a penalty 
against one "who knowingly swears falsely in rtiaking any oath under 
any law felating to natiiralization." The court in charging the jury 
instructed them that thèy, rtiust be satisfied beyond ail reasonable doubt, 
not only, that the te^tini'6;iy allegéd to be given was; false, but that it 
was willfully and knowingly false, "that he willfully and knowingly 
testified falsely." This was dearly sufficient. It was not necessary, 
irt^ôî'der to commit the offense defined in the statute, that there shouîd 
haV'e been any purpose of gain pr any instigation of malice. In United 
States V. Edwards (C. -C-) 43 Fed. 67, it was held that an indictment 
under the statute must allège that the false oath was taken willfully, 
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and that an allégation that it was comiptly taken does not embrace 
the élément of willfulness. 

Error is assigned to the refusai of the court to instruct the jury that 
they could not convict the défendant upon mère suspicion, however 
strong, but only upon évidence establishing his guilt to a moral cer- 
tainty and beyond a reasonable doubt. The instruction so requested 
would hâve been proper, but the court was not bound to adopt it in the 
précise form in which it was presented, and there was no error in re- 
fusing it, in view of the fact that the court properly instructed the 
jury that the défendant was presumed to be innocent, that they would 
not be justified in returning a verdict of guilty unless they were sat- 
isfied to a moral certainty and after a considération of ail the évidence 
that he was guilty, and said: 

"You are further charged that yon cannot convict the défendant upon his 
statements, admissions, or actions alone. Independently of his statements or 
actions, there must loe other évidence tending to show that the crime bas 
been committed." 

And further said that it was incumbent upon the govemment to 
prove the guilt of the défendant beyond a reasonable doubt and by 
the testimony of two witnesses, or by the testimony of one witness 
and corroborating circumstances with référence toeach assignment of 
perjury. 

It is contended that the court erred in refusing to instruct the jury as 
foUows: 

"Where a person who ia a mariner cornes to the United States, and after- 
wards follows his business as a mariner, If he bas the intention of becoming a 
citizen of the United States, bis abode on American veâsels would constitute 
a résidence in the United States." 

The difficulty in the way of giving this iiistruction was that there 
was no testimony which warranted it. There is nothing in the évi- 
dence to show that Werta was serving upon American vessels prior 
to March, 1901. It is true that he had corne to the United States in 
1899 as a mem'ber of the crew of a Finnish ship, upon which ship he 
had signed articles for a round trip voyage to return to London ; that 
while on said ship he remained at Mobile, Ala., about three months; 
and that thereafter he sailed away to Buenos Ayres on the same ship. 
His remaining for that period of time 'm the United States on a for- 
eign vessel without having formed the intention to remain in the 
United States constituted no résidence in the United States. The in- 
struction was properly refused. 

It is assigned as error that the court sustained the objection of the 
district attorney to the introduction in évidence of a document purport- 
ing to be the application and affidavit of Frank Werta to the local board 
of inspectors, which was offered for the purpose of impeaching Wer- 
ta's testimony. The court ruied that the affidavit did not contradict 
the testimony of the witness. We cannot say that there was error in 
the ruling, for the affidavit is not embodied in the bill of exceptions. 

It is contended that the court_erred in overruling the demurrer of 
ûie plaintiff in error and his motion in arrest of judgment, on the 
gTOund that the court was without jurisdiction, since the alleged of- 
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fense was committed in naturalization proceedings in a state cpurt. 
We held otherwise in Schraidt v. United States, 133 Eed. 257, 66 C. C. 

A.i389i.: - ,:-r, 

.Thtt judgment is affirtned. . 



BDKEÉB HILL & SUM^IVAN MINING & OONOENTRATING CO. T. 

SAFFORD. 

(Carcult Court of Appeals, Nlnth arcult October 14, 1907.) 

No. 1,807.-, 

MOINES AND Mineeaxs—Deases— Action fob Bbeach— Scïticiencï of Evi- 
dence. 

A Judgment in favor of tlie lessees of certain mine dmnps, whicb they 
were to work over to* minerai on a royalty basls, against the lessor, for 
! an alleged Tlolatlon Of the lease In excludlng plalntiffls from the prop- 
erty, held not supported by the évidence, a prépondérance of whlch show- 
ed that the work had been abandoned by the lessees because they fonnd 
Itiunprofltable. 

IniError to the Circuit Court of the United States for the Northern 
Division of the District of Idàho, 

Miron A. Folsom, for plaintiff in error. 

John Pl.' Gray, Albert Allen, and J. H. Fomey, for défendant in error. 

Before GII.BERT, ROSS, and MORROW, Circuit Judges. 

ROSS; Ç|rcuît Judge. The défendant in error was plaintiff in the 
cour! below. The complaint upon which the action was there tried, 
after setting out the ownership and opération by the défendant com- 
pariy of certain described mining daims near the town of Wardner, in 
the county of Shoshone, Idaho, together with large banks or dumps of 
mine waste rock from its smd mines, that had accumulated at and 
near the mouths of the varions tunnels entering the minés, and near 
its works and mills, allegèd that in; the year 1903 the défendant en- 
tered into an agreement by which it leased to the plaintiff and one J. B. 
Màckenzie ail of its dumps of mine waste rock situated near its said 
rriines in Shoshone county by an instrument in writing which is set 
out at lai^e in liie complaint, from which instrument it appears that 
the lessor cconpany, for and in considération of the royalties, covenants, 
and agreements in the lease reserved, and to be kept and performed by 
the lessees, leased the dumps to them for a term expiring at noon on 
the Ist day of October, 1907, unless sconer forfeited through the vio- 
lation of any of the covenants of the lease. In considération of the de- 
mise, the lessees covenanted âhd agreèd with the lessor as follows : 

"(1) To enter upon sald diinips «r banks to work the same so as totake out 
the greatest possible amount of lead and silver. (2) To work sald dumps stead- 
ily and contlnuously as the weather and supply of -wtiter for washlng wUl 
permit, from the date of thls lease, with at least five men and with as much 
of sald water as can be obtalhed and used. Cessation to work for the 
total number of twenty dàys «f any calendar month shall be considered a: tIo- 
latlonof thèse coyenants^'ibut nowork shall be reqnlred whlle the dumps are 
frozen. (3) To take careof the dmifips after they hâve beeu worked, sttaB to 
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prevent thelr aecumulatlng upon any groxiaà ot the lessor not Intended for 
such waste, and to prevent the same from accumulating In such a way that 
they will be washed Into Mile (MUo) creek, or the SoutU Fork of the Couer d' 
Alêne river, or upon the property of any person or corporation whatever. 
(4) To allow sald lessor and Its oÉBcers and agents from time to tlme to en- 
ter upon and Into ail parts of sald banks or dùmps foi/ the purpose of ln^)ee- 
tlon. (5) To not assign this lease, or any interest thereunder, and to not 
sublet the sald premises or any part thereof, without the wrltten assent of 
sald lessor, and to not allow any person not In privity with the parties here- 
to to take or hold possession of sald premlses, or any part thereof, under any 
pretense whatever. (6) To pay as royalty to the lessor 10 per cent of the 
gross 'value of the product, less freight and treatment and other smeltlng 
charges; the lessor to ship and sell ail of the product and pay the lessees 
the retum from the same, less the royalty due lessor, and any other charges 
there may be against the lessees growing out of the lease. (7) To put up a 
bond slgned by bondsmen satlsfactory to the lessor (or in lieu thereof a cash 
bond), in the sum of five thousand dollars ($5,60O.0O),' withln ten days from 
date, sufflcient In form toproteet the lessor from any damage which the lessees 
may do to the property of the lessor, or to the property of any other person, 
and to protect the lessor against any loss or damage whatever by reason of 
any act of the lessees, and to protect the lessor against liens for labor or 
supplies. (8) To conduct the worklngs of al] the sald dumps as desired by 
the lessor, in so far as the sald work or opérations may interfère with the 
opérations of the lessor of its property, such interférence to be decided by the 
manager only. (9) To dellver to sald lessor the sald premlses, with the ap- 
purtenances, in good order and condition, without demand or notice on said 
Ist day of October, or at any tlme previous upon demand for forfelture, or 
upon demand if the contlnuance of opérations by the lessees would interfère 
with the work of the lessor, or would reaulre the use of water needed by the 
lessor, or where the continued working by the lessees ' would require the ter- 
rltory needed by the lessor." 

The complaint further alleged that within 10 days after entering 
into the agreeiilent the plaintiff and Mâdcenzie executed to the mining 
Company the bond mentioned, and entered upon the performance of 
their part of the cx>ntract, and selected, with the consent and approval 
of the défendant company, the place where the working of the dtihips 
should begiïi, and, in order that such working should not in any man- 
ner interfère with the work of the défendant company, constructed, at 
considérable expense, a tramway, the défendant company fumishing 
the material therefor, such tramway being constructed for the pUrpose 
and use of the défendant company, so that it could deposit tiie ores 
beihg minéd by the défendant in such a place that the working by the 
plaintiff aïid Mackenzie would not interfère with the defendant's work, 
after whiçh the plaintiff and Mackenzie forthwith constructed' at bne 
of the dumps a plant, consisting of flumes, jigs, ànd other appliances 
for the concentration and séparation of the ores coritained therem from 
the waste i"Ock, and alsb constructed a platform across Milo Gulch, to 
prevent the waste from their works from filling up or interfering with 
that stream, and thereupon commenced the contemplated opérations, 
carrying the work on with more than five men, ànd continued in such 
work, in accordanCe with the terms and conditiotis of the lease, until 
on or about June 8, 1903, at which time the lessees were compelled to 
suspend their work on accourit of a temporary lack of wâter in Milo 
Gulch ; that, dUring the time the lessees so operated, they extracted and 
delivered to the défendant company, to be shipped and smelted, and 
in accordance with the terms of the contract, 50,660 pounds of côncen- 
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trates containing silver ând lead^of the value, less freight and treat- 
trient and other charges, of $642.44, which sum of money was received 
therefor by the défendant, and was divided between the respective par- 
ties in accordancé with the terms of the contract ; that on or about July 
25, 1903, and while the plant of the lessees was shut down by reason 
of the temporary lack of water to operate it, and during the absence 
of the lessees, the défendant company, contriving to injure the lessees, 
and withont their kliowledge or consent, and in violation pf the provi- 
sions of the lease, wropgfuUy depositéd large quantities of rock in 
such position that it would roU down and destroy the works of the 
lessees, and that they were so destroyed, and at the same time, with- 
out notice or demand, wrongfuUy took possession of the dumps, and 
has ever since excluded the lessees therefrom, resulting in damage to 
the lessees in the sum of $100,000 ; that subsequently, and prior to the 
commencement of the action, Mackenzie, for a valuable considération, 
sold and àssigned to plaintiff ail bf his right, title, interest, and claim 
under the leasé, togetiier \vith ail of his interest in and to said dumps, 
jigs, flumes, tools, and other property belonging to the plaintifï and the 
said Mackenzie. 

The défendant in its answer admitted the making of the lease, but put 
in issue the other materiaî allégations of the complaint, and further an- 
swered, and âlleged, amçng other things, that the plaintifï and Macken- 
zie took possession under tfie terms of the contract of ail the dumps de- 
scribed in tiie complaint, and constructed certain flumes, jigs, etc., for 
the purpose of working the dumps; that among bthers was a dump 
known as the "Stemwinder dump," the works erected on which did 
not cost rnore than $100; that about June 8, 1903, and after working 
the dump, the plaintifï and Mackenzie found that they contained such 
a small aaiount of lead and silver that they could not be worked with 
a profit,, and because they were unable to pay the laborerg eniployed in 
the work the said lessees on or about the date mentioned abandoned 
the work; that such abandonment was not caused by any lack of 
water, or because the dump was frozen, or f rom any inclemency of the 
weather; that the, plaintiff and Mackenzie ceased work continuously 
for a total number of more than 30 days in the month of June, 1903, 
by reason of which cessation of work they abandoned and forfèited ail 
rights under the lease, and that neither of them ever afterwards at- 
tempte4 to résume work thereunder ; . that the lessees did not conduct 
their work as desired by the lessor, but, on the contrary, so as to in- 
terfère with the opération by the lessor of its property, and that the 
manager of the défendant company on or about July 1, 1903, decided 
that the metbod of working which had been adopted by the plaintifï 
and Mackenzie interfered with the opération by the lessor of its said 
property, and caused the plaintiflf and Mackenzie to be notified of 
such décision; that on or about July 1, 1903, the défendant needed for 
dumping purposes the use of a certain portion of the Stemwinder 
dump which had been occupied by the plaintifï and Mackenzie, and 
that on or about that date, and after the plaintifï and Mackenzie had 
closed down their said work and abandoned or forfèited the same, the 
défendant notified them of that fact, and to remove a, certain flume and 
other works from a portion of that dump if they considered the same 
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of any value, but that, notwithstanding that there was such notice, the 
plaintiflf and Mackenzie failed to remove such property, and that there- 
after, and on or about July 25, 1903, the défendant in the course of 
its mining opérations resumed the use of a portion of the Stemwinder 
dump, as a resuit of which a portion of one of the flumes was in- 
jured to an extent net exceeding $40, but that such injury was with- 
out the fault of the défendant, and after the plaintifï and Mackenzie 
had been given reasonable opportunity to remove the same; that the 
said acts of the défendant did not interfère with the working by the 
plaintiff and Mackenzie of any other of the dumps mentioned in the 
lease, or any portion of the Stemwinder dump, except such as was 
needed by the défendant company ; "that, notwithstanding the acts of 
abandonment or forfeiture on the part of said Mackenzie and said 
plaintiff of said contract, défendant has not at any time excluded, and 
does not now exclude, the said plaintifï or the said Mackenzie, or either 
of them, from any portion of any of said dumps except the portion re- 
quired for dumping purposes as hereinabove specified ; but défendant 
allèges that neither plaintiff nor Mackenzie has ever attempted to ré- 
sume work thereon. And défendant allèges that it has not removed 
any portion of said dumps mentioned or described in said contract, but 
défendant has added to said dumps in the course of its opérations." 

At the trial the plaintiff waived any and ail damages growing out 
of injury to its flumes and other apparatus, claiming only damages for 
loss of prospective profits, and at the conclusion of the plaintiff's case 
the défendant moved the court for a direction to the jury to retum a 
verdict in its favor on the grounds that the évidence was too uncer- 
tain and spéculative for a basis for any verdict, that the lease was ter- 
minated by notice given by the manager of the défendant company of 
the interférence by the work of the lessees with the mining opérations 
of the lessor, and that the undisputed évidence showed breaches of the 
covenants of the lease, in that the lessees abandoned the said work and 
also violated those clauses of the lease prohibiting the assignment 
thereof, or any interest therein, and against the subletting of any part 
thereof. 

In denying the motion so made by the défendant, as well as in its 
instructions to the jury, and in its subséquent order overruling the 
defendant's motion for a new trial, the court below expressed grave 
doubts as to the sufficiency of the évidence upon which to rest a ver- 
dict for damages for loss of anticipated profits, and in respect to the 
alleged assignment by one of the lessees to the other of his interest in 
the lease, and in respect to the alleged subletting, and also in respect to 
the alleged termination of the lease on the ground of the interférence 
by the lessees' works with the opérations of the défendant company. 
We do not deem it necessary to décide either of those questions, for 
the reason that a careful considération of the record satisfies us that 
the lease and ail work thereunder was abandoned by the lessees shortly 
after the commencement of the work, not because of any lack of wa- 
ter, or because any of the dumps were frozen, or because of any state 
of the weather, but because of their financial difficulties, and because 
they found the work unprofitable. We think this plainly appears from 
the plaintiff's own testimony, taken as a whole, and in connection with 
156 F.— 29 
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the undisputed factj shown , by the record, that after the lessees sus- 
pended ail of their work they left that section of the country and leased 
the dumps to Relling & Williams, who, after working there awhile, also 
"got tired and quit." 
The judgment is reversed, and the case remanded. 



SAILORS' tJNION OF TSH PACIFIC et al. T. HAMMOND LUMBEB CX>. 

(Circuit Court of Appeals, Nlnth Circuit October 7, 1907.) 

No. 1,400. 

1. Injxjnotion— Tbmpoeabt Eestbainihq Oedke— Validitt of Bond. 

The valldlty of a bond glven by a complalnant in compliance wltb. the 
requltements of a temporary restralnlng order is not afCeeted by the fact 
that it was dated prlor to the order, where the suretles juBtlfled, and the - 
boad was flled after the order was made; the date belng no essential 
part of the Instrument 

[Ed. Note.— For cases In point see Cent Dlg. vol. 27, Injunctlon, $ 82a] 

2. Same— Geoxjnds— Intebïeeencîb with Right to Emplot Men. 

Any attempt by force, violence, or coercion to compel an indlvldual flrm 
or corporation to refrain from employlng men or to prevent any man or 
men from working for another, Is an unlawful Interférence with a property 
rlght and may under well-establlshed équitable prlnçiples be restralned by 
Injunction. 

[Ed. Note. — For cases In point see Cent Dlg. voL 27, Injunctlon, f 175.] 

8. Sakb. 

A court properly granted a restralnlng order and temporary Injunctlon 
to restraln défendants, which were certain labor unions whose members 
were sallors and marine flremen, from Interfierlng with the business of 
complalnant where it was shown by Oie blll and affldavlts that défend- 
ants consplred to prevent complalnant from operatlng vessels owned by It 
durlng a strlke, and that In pursuance of such consplracy members of dé- 
fendant unions picketed the wharvés, and also by means of launches board- 
ed complalnant's vessels, committed assaults upon the crews, threatened 
the olHcers, and terrorlzed passengers, to whom they used profane, Insult- 
Ing and obscène language. 

[Ed. Note. — ^Por cases In point see Cent Dlg. vol. 27, Injunctlon, H 
305, soe.] 

4. Samb— Peopebtt Rights. 

An owner of a vessel has a property rlght not only In the vessel Itself, 
but In its use and the business in which it Is employed, whlch may be pro- 
tected by Injunction restralnlng unlawful Interférence with employés en- 
gagea in operatlng the vessel and conductlng sueh business. 

6. SAME— CONSTKUOTION. 

The terms of a restralnlng order or temporary Injunction are to be con- 
Btrued In the llght of the allégations and prayer of the blll on whlch It 
was granted. 

8. Same— Grotinds— Remedy at I,aw. 

Grouhd is presented for Injimetlve relief whenever there is an actual 
and threatened Injury to property, coupled with allégations of tacts brlng- 
Ing the case wlthln one of the recognlzed grounds of équitable jurlsdlction, 
and showlng that there is no plaln, adéquate, or complète remedy at law, 
and such relief maybe invpked as a remedy for Injury to, or destruction 
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of, one's business, If no action at law would afford as complète, prompt, 
and efficient a remedy. 

[Ed. Note. — ^For cases In point, see Cent Dlg. vol. 27, Injunctloo, H 9, 
10.] 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 
See 149 Fed. 577. 

"The appeal In this case la from an Interlocutory order granting an Injuno- 
tion pendente lite. The appellee brought a bill In equlty, in whleh it al- 
leged that It is a New Jersey corporation engagea In the lumber business 
and In carrylng passengers and freight to and from varlous ports in Oall- 
fomia, uslng for that purpose three sea-going vessels ; that In June, 1906, the 
appellants consplred and threatened to prevent, and to continue to prevent, 
the appellee's vessels from leavlng the port of San Francisco with crews of 
Its watchmen and guards, and, in pursuance of such conspiracy, they en- 
deavored forcibly to remove one of the appellee's employés, and pinloned and 
imprlsoned another of Its employés, and commltted many other acts of vio- 
lence and unlawful interférence with the business of the appellee; that the 
acts and doings of the appellants hâve become wldely known, and the ap- 
pellants threaten to repeat and continue such acts and prevent the vessels 
of the appellee from leavlng the port, and from carrylng passengers, and to 
interfère with and prevent the appellee from continuing Its business; that 
such acts do Interfère with the business of the appellee and its vessels, and 
if they are permltted to continue, the appellee wlll suffer irréparable damage, 
In that crews cannot be secured to man Its vessels, nor can freight be se- 
cured to load Its vessels ; that the appellants are Insolvent and wlthout money 
or property sufflcient to pay the damage sustalned; that the appellee haa 
already suffered through the acts complained of, in a sum exceeding $10,000 ; 
that an attempt to recover damages at law would require a multipliclty of 
sults; that, unlesa the acts of the appellants are restrained, the business of 
the appellee and its vessels wlll be totally destroyed; and that the appellee 
has no adéquate remedy at law. The bill was supported by numerous affldavlts 
showlng that on or about June 1, 1906, the Sailors' Union of the Pacifie de- 
manded of the San Francisco shipowners a wage increase of $5 per month In 
ail steam schconers, which was refused; that thereupon the unions struck; 
that the appellants created an executive committee known as the "Strike 
Cîommittee," composed of seven members of the Sailors' Union of the Pacific, 
two members of the Pacific Coast Marine Firemen's Union, and two members 
of the Marine Cooks' and Stewards' Association; that between 50 and 60 
vessels were Involved In the strike; that the said committee bought a launch 
and hired another, both launches being manned by members of the three 
unions and used as picket boats ; and that the water front was also picketed 
by strikers. The affidavits showed spécifie acts of violence commltted by the 
unions on the dates of June 5th, June 17th, June 27th, June 30th, July 3d, 
July 4th, and July llth; that at thèse varlous dates mên on the launches 
forcibly boarded vessels In the harbor, made threats of bodily Injury to the 
offlcers In charge, terrorized passengers, to whom they used profane, insultlug, 
and obscène language, commltted brutal assaults upon crews, flremen, cooks, 
and stewards, and commltted other acts, showlng that they were in the active 
prosecution of an unlawful plan to interfère with, harrass, annoy, and pre- 
vent the opération of the vessels and destroy the business and property of 
every nonunion shipowner In the port of San Francisco, for the purpose of 
coerclng them Into yielding to their demanda. 

W. H. Hutton, for appellants. 

Henry Ach, J. W. Dorsey, and Chas. Page, for appellee. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 
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GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that the restraining order issued on July 13, 1906, was 
wrongfuUy issued, for the reason that no bond theref or was filed. The 
application for the restraining order was made on July 9, 1906, and a 
bond bearing that date had been prepared for tiiat purpose. The 
court, instead of granting the order on that date, made an order ta 
show cause on July 13th, and on that day granted a temporary re- 
straining order, directed that the application for an injunction pendente 
lite be heard at a futut^ date, and ordered that the temporary re- 
straining order issue on the exécution and filing by the appellee of a 
bond in the sum of $1,000 to be approved by the clerk. Immediately 
thereafter, and on July 13th, the sureties on the bond which bore the 
date of July 9th justified thereto before the clerk, and the clerk ap- 
proved the bond and filed the same. Subsequently, on August 8, 1906, 
the court granted an injunction pendente lite upon the exécution of a 
bond, and on the same day the requisite bond was filed by the appel- 
lee in compliance with the order of the court. The appeal is taken 
from the order of the court so made on August 8, 1906. The bond 
was valid, notwithstanding that its date was four days prior to the 
date when it was filed. The date of a bond is not an essential part of 
it. The instrument takes efïect from the time of its filing. Williams 
V. McConico, 27 Ala. 672; Jenkins v. Hay, 28 Md. 547. Counsel for 
the appellants cites the décision of this court in Tyler Min. Co. v. Last 
Chance Min. Co., 90 Fed. 15, 32 C. C. A. 498, in which it was held 
that the liability of a surety cannot be extended by implication beyond 
the expressed terms of his contract. But in that case the bond had 
been given to procure a restraining order enjoining the défendants in 
the suit from working a certain portion of a mine and from remov- 
ing or appropriating ore previously taken therefrom. A subséquent 
order was made, which continued such restraining order in force, but 
modified and changed it by permitting the working of the mine and 
the disposition of the ore taken therefrom under régulations prescrib- 
ed by the court. It was held that the sureties could not be held liable 
for damages accruing to the défendants under the modified order, 
There is no such question in the présent case. The sureties on the 
bond in this case justified thereon on the very day on which the order 
was made, and the bond was filed upon that date and approved by the 
clerk. It thereby became the bond upon which the order was granted, 
and it was from' that date the valid obligation of the sureties. 

It is contended that the issuance of the restraining order and the 
injunction were in excess of the court's jurisdiction, and that, although 
there are décisions of the Circuit and District Courts of the United 
States which sustain such jurisdiction, the use of the writ of injunc- 
tion for the purposes sought in the bill in the présent case has not 
beén countenanced by any décision of the Suprême Court of the Unit- 
ed States. The affidavits sufficiently show a combination of persons 
by concerted action to accomplish an unlawful purpose. It needs no 
citation of authorities to sustain the proposition that the appellee had 
the right to contract to employ labor and to carry on its business as 
it saw fit without interférence from others, and that any attempt to corn- 



pel an individual, firm, or corporation to refrain from employing men 
or to prevent any man or men from working for another is an unlawful 
interférence with a property right. That such interférence may, under 
well-established équitable principles, be restrained by injunction, is 
abundantly sustained by the courts of this country and of England. 
In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092 ; Arthur 
V. Oakes, 63 Fed. 310, 11 C. C. A. 309, 25 L. R. A. 414; Hagan v. 
Blindell, 56 Fed. 696, 6 C. C. A. 86 ; Jonas Glass Co. v. U. S., etc., 
Glassblowers' Ass'n, 64 N. J. Eq. 640, 54 Atl. 565; Vegelahn v. 
Guntner, 44 N. E. 1077, 167 Mass. 92, 35 L. R. A. 722, 57 Am. St. 
Rep. 443; Taflf Vale Railway Co. v. Amalgamated Society of Rail- 
way Servants, App. Cas. Law Reports 1901, p. 426. 

It is urged that the injunction was violative of the rights of the 
appellants ; that the défendant unions and their members had the right 
to. endeavor to improve their condition and to organize for that pur- 
pose, and had the right to communicate their desires to others, wheth- 
er they were in the employment of the appellee or not, and to explain 
the différences that existed between their former employers and them- 
selves; and that, if it becam'e necessary to employ launches to carry 
out thèse purposes, they had the légal right to do so, as the waters 
of the bay of San Francisco are free fo ail. Conceding that the ap- 
pellants had ail of thèse rights, the argument ignores the salient facts 
brought to the attention of the court by the bill and the affidavits. 
It was not to prevent the exercise of any of such rights that the in- 
junction was sought or obtained. Its purpose was to prevent acts of 
lawlessness, of violence, of insuit, and of intimidation. No one can 
read the affidavits without arriving at the conclusion that members of 
the unions went far beyond the peaceful communication of their rights, 
their attitude toward their former employers, their purpose of self-pro- 
tection, and the objects of their combination. It may be true, in the 
présent case, as in many others of a similar character, that the dis- 
orders of the strike were deprecated by the officers and leaders of the 
unions, but that fact does not relieve the appellants of responsibility, 
nor render the court powerless to deal with them in their collective 
capacity for the violent acts which in the présent case are shown to 
hâve been committed, and which, according to the affidavits, were 
threatened to be continued. 

It is contended that the court erred in issuing the injunction for the 
reason that the appellee had no property right in that in which the 
court protected it, and it is argued that, while the appellee had a prop- 
erty right in its vessels, it had none in the labor of its employés, as 
the latter could leave its employment as they saw fit. To sustain that 
contention, Northern Pacific R. R. Co. v. Whalen, 149 U. S. 157, 13 
Sup. Ct. 822, 37 L. Ed. 686, is cited. In that case the court held that 
the only ground on which, independently of an express statute, a court 
of equity could grant an injunction in a private action for nuisance, 
is spécial in jury to property. The court said : 

"No employer has such a property In his workmen, or In their services, that 
he can, under the ordinary jurlsdletion of a court of chancery, malntaln a 
suit as for a nuisance, against the keeper of a house at which they voluntarily 
buy Intoxleating liquors, and thereby get so drunk as to be unflt for work." 
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This tenguage of the opinion is especially relied upon, but the dis- 
tinction between that case and the case at bar is elsewhere clearly 
stated in the opinion, where the court pointed to the fact that the dé- 
fendants had not conspired or intended to injure the plaintifï's proper- 
ty or business, or to prevent the plaintifîf's workmen from performing 
their contracts of service. The bill in the case at bar allèges, and the 
afEdavits prove, that the appellants had conspired to injure and de- 
stroy the appellee's business and to prevent its workmen from per- 
forming thèir contracts of service. The appellee's property is not 
only its vessels, but the business of carrying freight and passengers, 
without which the vessels would lose their value. The right to op- 
erate vessels, and to conduct business is as much property as are the 
vessels themselves. Ail the rights which are incident to the use, en- 
joyment, and disposition of tangible things are property. "Property 
is everything that has an exchangeable value." Mr. Justice Swain, in 
The Slaughterhouse Cases, 16 Wall. 127, 21 L. Ed. 394. "Property 
may be destroyed, or its value may be annihilated. It is owned and 
kept for some useful purpose, and it has no value unless it can be 
used." _ In re Jacobs, 98 N. Y. 105, 50 Am. Rep. 636. 

But it is said that the injonction goes further than the law permits, 
in that by its language it prhhibits the appellants from doing that 
which they hâve the lawful right to do. By the order of the court the 
appellants are enjoined "from in any wise interfering with the crews, 
foremen, cooks, stewards, seamen, or either of them or any of the serv- 
ants or employés of the said steam schooners or steamship or either 
or any of Ôiem, without due process of law; * * * from in any 
wise interfering with the business of the said steam schooners and 
said steamship except by due process of law, with the business of com- 
plainant or orator of and concerning the said steam schooners and 
the said steamship ; * * * and from in any wise conspiring, coUud- 
ing or confederating together for the purpose of preventing the said 
steam schooners and steamship from receiving and discharging freight 
and passengers." It is said that under this injunction the appellants 
would be in contempt if they asked one of their relatives not to go as 
a passenger on one of the appellee's steamers, or if they made com- 
plaint of the violation of navigation laws of the appellee's vessels, or 
if they exercised their right to discriminate against the appellee by 
shipping cargo on other vessels than those_ of the appellee. The lan- 
guage of the injunction, however, is to be' interpreted in the light of 
the allégations and prayer of the bill, and thèse may make an other- 
wise indefinite order sufEciently spécifie. Hamilton v. State, 32 Md. 
348. It is the acts set forth in the bill that the appellants are enjoin- 
ed from doing. 

It is urged that there is no showing that the alleged damage is ir- 
réparable, but that, on the contrary, the showing is that, if the appel- 
lee was suffering any damage for which the appellants were liable, it 
was easy of estimation, and could hâve been recovered in a single ac- 
tion against any of the appellants, who are abundantly able to respond 
in daunages. It is true that the answer to the bill allèges that the 
appellants are not insolvent, and that they possess $150,000 in cash in 
bank. But it may be said, in général, that ground is presented for 
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injunctive relief whenever there is actual and threatened injury to 
property, coupled with facts bringing the case within one of the rec- 
ognized grounds of équitable jurisdiction, and showing that there is 
no plain, adéquate, or complète remedy at law. 

Said the court, in Walla Walla City v. Walla Walla Water Ce., 
172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341 : 

"The remedy at law, In order to exclude a concurrent remedy at equity, 
must be as complète, as practlcal, and as efficient to the ends of justice and 
Its prompt administration as the remedy In equity." 

One ground of équitable jurisdiction in cases of continuing tres- 
pass is the fact that the measure of damages is exceedingly difficult 
of ascertainment. In such a case the solvency or insolvency of the 
wrongdoer is an immaterial fact. Kellogg v. King, 114 Cal. 378, 46 
Pac. 166, 55 Am. St. Rep. 74. And relief by injunction may be in- 
voked as a remedy for the destruction of one's business, if in such 
a case no action at law would afford as complète, prompt, and effi- 
cient a remedy. North v. Peters, 138 U. S. 271, 11 Sup. Ct. 346, 34 
L. Ed. 936 ; Watson v. Sutherland, 5 Wall. 74, 18 L. Ed. 580. It is 
made sufficiently clear by the allégations of the bill and the facts prov- 
en that, notwithstanding that the appellants may possess $150,000, 
the remedy at law is not as complète, prompt, and adéquate as the 
remedy in equity. The remedy at law would involve a multitude of 
suits and delay, pending which the injury to the appellee's business 
might proceed to ultimate destruction. The question of withholding 
or granting the injunction was one which rested in the sound dis- 
crétion of ttie Circuit Court. We find no ground for saying that there 
was abuse of that discrétion. 

The order is affirmed. 



SAN JOSE-LOS GATOS INTERURBAN RT. CO. T. SAN JOSE RT. 00. 

(Circuit Court of Appeals, Nlnth Circuit October 14, 1907.) 

No. 1,446. 

1. Courts— Fedebal Cotjbts— Construction of State Statutes. 

The construction of a statute of a state by its hlghest court wlll be 
followed by the fédéral courts ; but, where such highest court is com- 
posed of a number of judges, a construction placed upon a statute by the 
opinion of one Judge which is not concurred in by a majority is not so 
blnding, but ieaves the question to be determined Independently by a 
fédéral court 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 957. 

State laws as raies of décision in fédéral courts, see notes to Wllson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 

2. Municipal Coepoeations— Gbàkt of Steeet Kailhoad Feanchisb— Oaxi- 

poenia Statute. 

Civ. Code Cal. § 499, provides that "two Unes of Street railway, operat- 
ed under différent managements, may be permitted to use the same street 
each paying an equal portion for the construction of tlie traclis and ap- 
purtenances used by said railways joinîly ; but in no case must two Unes 
of Street railway, operated imder différent managements, occupy and 
use the same street or tracks for a distance Of more than flve blocks 
consecutively." Held, that such provision does not deprlve the munldp*! 
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BUthorltles of a clty of power to grant to two railways, havlng tracks 
o( différent wldth, the right to operate their cars on the same street 
for a distance not exceeding flve blocks, each occupylng the mlddle of 
the Street, and each paying an equal portion of the coat of pavlng be- 
tween and beslde the tracka as requlred by section 498. 

[Ed. Note. — For cases in point, seo Oent. Dlg. voL 36» Municipal Cor- 
porations, { 1465.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Louis Oneal and Owen D.. Richardson, for appellant. 
Goodfellow & Eells and S. F. Leib, for appellee. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

DE HAVEN, District Judge. This is a suit in equity to obtain 
a decree enjoining the défendant from constructing a street railroad 
upon a portion of San Fernando street, in the city of San José. The 
Circuit Court granted an injunction pendente Ute ; and from this order 
the défendant appeals. The plaintiff was at the date of the commence- 
ment of the action operating a single track narrow-gage electric street 
railroad within the city of San José, under a franchise granted in the 
year 1891; and expiring in the year 1936. The track of plaintiflE's 
coad is in the center of the street, and the distance between the rails is 
three feet. Défendant on March 6, 1905, obtained from the municipal 
authorities of the city of San José a franchise to construct and operate 
a single track broad-gage electric railroad along certain streets of that 
city, including two blocks of San Fernando street, occupied by plain- 
tiflE's road. The bill of complaint allèges that, by the tenus of the 
franchise under which défendant proposes to construct and operate its 
railroad,. the tracks of such railroad are "required to be as nearly as 
possible in the middle of the street, and the défendant is now proceéd- 
ing to lay and construct the same in accordance therewith; the dis- 
tance between defendant's rails being four (4) feet, eight and one-half 
(81/^) inches ; the same being parallel with your orator's rails ; each of 
the defendant's rails being outside of or further from the center of 
the street than each of your orator's rails." The bill then allèges that 
the opération by défendant of its cars will interfère with and prevent in 
a great measure, the opération by plaintiff of its railroad and cars, and 
will deprive it of the rights and privilèges to which it is entitled by its 
franchise. 

There is only one question presented by this appeal, and that relates 
to the validity of defendant's franchise; plaintiff contending, in sup- 
port of the order appealed from, that under section 499 of the Civil 
Code of California the city of San José was without authority to grant 
the right to construct and maintain a broad-gage railroad along that 
portion of San Fernando street already occupied by the plaintiff's 
narrow-gage railroad under its prior franchise, and that by reason of 
this want of power in the city the franchise under which défendant 
seeks to construct its road is void, The section of the Civil Code re- 
ferred to is as foUows: 
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"Sec. 499. Two Unes of Street railway, operated under différent manage- 
ments, may be permitted to use the same street, each paying an equal portion 
for the construction of the tracks and appurtenances used by sald railways 
jointly, but In no case must two Unes of street railway, operated mider 
différent managements, occupy and use the same street or tracks for a dis- 
tance of more than flve bloeks consecutlvely." 

The allégations of the bill of complaint show that défendant by its 
franchise is given the right to lay the rails of its road parallel with 
those of plaintiflf's road, and, by reason of the greater width of de- 
fendant's road, it will when constructed occupy the same portion of the 
street now occupied by plaintiflf's road and an additional space of 10.25 
inches on each side of it. 

The contention of the plaintiff is that under the section of the Civil 
Code of California, just quoted, the municipal authorities of a city 
or town cannot grant to two lines of street railway, operated under 
différent managements, the right to use any portion of the same street, 
except upon condition that both of them use the same track and rails, 
and where, as in the case hère, the road operating under the prior 
franchise is of narrow-gage construction, the city is without authority 
to permit a broad-gàge railroad to be constructed along any portion 
of the same street, because the cars of the two roads could not be 
operated upon the same rails, and Omnibus R. R. Co. v. Baldwin, 57 
Cal. 160, is cited as a controUing authority in support of plaintiflf's 
position. The principal opinion in that case was delivered by Mr. 
Justice Sharpstein, and, speaking of section 499 of the Civil Code of 
California, which, so far as relates to the présent question, was sub- 
stantially the same then as above quoted, he said: 

"The flrst clause of this section clearly means that a right to use the 
same street cannot be granted to more than two corporations fn any case, and, 
if granted to two, it must be upon the condition that both use the same 
track, and that each pay an equal portion of the cost of constructlng It" 

This language certainly supports the contention of plaintiff, but it 
was not concurred in by a majority of the court. The court was then 
composed of seven members, and ail of them participated in the déci- 
sion of that case, and it appears from the case as reported that only 
two judges concurred in the view thus expressed by Mr. Justice Sharp- 
stein, and another, while concurring specially in the judgment upon 
a particular ground stated by him, added : 

"I do not, however, concur in full in the construction, placed by my a»- 
Boclates upon section 499 of the Civil Code." 

The remaining three judges dissented from the judgment, without 
expressing any opinion whatever as to the proper construction of the 
section referred to. 

It is well settled that the construction of a statute of the state by 
its highest court will be foUowed by the fédéral courts. Olcott v. Su- 
pervisors Fond du Lac County, 16 Wall. 678, 689, 21 L. Ed. 382 ; Fair- 
field V. County of Gallatin, 100 U. S. 47, 25 L. Ed. 544 ; Louisville 
etc., Railway Co. v. Mississippi, 133 U. S. 587, 591, 10 Sup. Ct. 348, 
33 L. Ed. 784; McElvaine v. Brush, 142 U. S. 155, 160, 12 Sup. Ct 
156, 35 L. Ed. 971. But we do not think, in view of the fact that 
the opinion of Mr. Justice Sharpstein, above quoted, was not concur- 
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red in by a majority ofthe court, that Omnibus R. R. Co. v. Baldwin, 
57 Cal. 160, can be' considered as having settled the construction of 
section 499 of the Civil Code of California, in accordance with the 
contention of plaintiiï ; andj as the question does not seem to hâve been 
passed upon by the Suprême Court of the state in any other case, 
we must be governed by our own interprétation of the statute, and in 
pur opinion the most reasonable construction of the section under 
considération is that it, in efïect, déclares that two Unes of street rail- 
way, operated under différent managements, may be permitted by the 
municipal authorities to use the same street (for a distance of not more 
than five consécutive blocks) , each paying an equal portion for the con- 
struction of such tracks and appurtenances as are used by them jointly. 
The main purpose of the section is to protect the public from the 
inconvenience which would resuit if more than two railways under 
différent managements were permitted to use the same street, or if 
two railways under différent managements were permitted to use the 
same street for a distance of more than five consécutive blocks, and, 
as the city or town is authorîzed to grant to two independent railways 
the right to use the same street to the extent named, provision is made 
for an équitable distribution of the cost of constructing such tracks 
and appurtenances, as are used by them jointly. Section 498 of the 
Civil Code of California provides that, in granting the right of way 
to street railway corporations, the city or town authorities must re- 
quire from them a strict compliance with the foUowing conditions : 

"(1) To construct thelr tracks on those portions of streets designated In the 
ordlnance granting the right, which must be, as nearly as possible, in the mid- 
dle thereof. 

"(2) To plank, pave, or macadamize the entlre length o( the street, nsed 
by their track, between the rails, and for two feet on each side thereof, and 
between the tracks, If there be more than oné, and to keep the same constant- 
ly In repalr, flush with the street, and with good crossings. 

"(3) That the tracks must not be more than flve feet wlde wlthln the rails, 
and must hâve a space between them sufflclent to allow the cars to pass each 
other freely." 

It will thus be seen that when the right to lay rails in a street is given 
to two roads, both narrow or both standard broad gage, they must from 
necessity occupy precisely the same part of the street, and consequently 
use the same track and rails, and in that case each must pay an equal 
portion of the cost of constructing the tracks and appurtenances used 
by them jointly, as provided in section 499. So, also, when one is a 
narrow and the other broad gage, both must from necessity make a 
joint use of the portion of the street occupied by the road having the 
narrower width, and, by the terms of the same section, the cost of 
constructing that portion of the roadbed occupied by both must be 
borne by each jointly, but the clause requiring each of the roads to pay 
"an equal portion for the construction of the tracks and appurtenances 
used by said railways jointly" was not intended to deprive the munici- 
pal authorities of the power to grant to two railways having tracks 
of différent width the right to operate their cars upon the same street. 
This provision of the statute does not concern the public, but defines 
the rights and obligations of the railroad companies, in the matter of 
which it speaks. 
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It îs not claimed that the opération of défendant' s broad-gage road 
in the manner proposed by it would inconvenience the plaintiff s road 
to any greater extent than would a narrow-gage road operating its 
cars on plaintiflf's track, but it is said that narrow and broad gage rail- 
ways running over the same street would, by reason of the additional 
rails required for their use, obstruct the use of the street for other 
purposes than those of railway traffic, but the inconvenience to the 
public from this cause would not be great where the rails are laid 
flush with the surface of the street, as the law requires ; and, were it 
othefwise, the fact would not justify the court in reading into the 
statute a provision not found therein, denying to municipal authori- 
ties the power to grant to such differently constructed roads the right 
to use the same street for a distance of not more than five consécutive 
blocks. 

The order is reversed. 



COIiDMBIA BOX & LUMBBB CO. T. DROWN. 

(Circuit Court of Appeals, Nlnth Circuit October 14, 1907.) 

No. 1,428. 

1 NE0LIGENC15— DAHGEEOUS MaCHINEET— ACTION TOB INJUBT. 

Plaintiff was working for a contracter who was installing a sprlnkler 
System In defendant's mill, and whlle he was making a pipe connection, 
standing witli one foot on a ladder and the other agalnst a post, astrlde 
a revolving shaft, hls clothlng was caught by a set screw whlch pro- 
jected from a safety collar on the shaft, an'd he was thrown to the floor 
and injured. It was shown that, by erecting a platform on whlch to 
stand, plalntia could hâve done the work in safety, and aiso that the 
shaft would hâve been stopped if required. There was also testlmony 
that the purpose of the safety collar was to protect a person working 
near from comlng In contact wlth the set screw, and that. If the latter 
was properly adjusted to the collar, there was no danger from it; also 
that, whlle plaintiff saw the collar and knew that it contained a set screw, 
he dld not know that the latter projected. Eeld, that upon such évidence 
the questions of defendant's négligence, plaintlff's contributory négli- 
gence, and hls assumptlon of the risk were ail properly submitted to the 
jury. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. S7, Négligence, S 279.] 

2. Same— TV^H Question foe Jubt. 

Where reasonable men might draw différent conclusions from the un- 
aisputed évidence, the question of négligence or contributory négligence 
Is one of fact for the jury. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 37, Négligence, Si 
280, 291, 295.] 

3. Appeal and Eeeob— Beview— Harmlebs Eheoe— Admission op Evidence. 

Error in permittlng a wltness to state a conclusion is wlthout préjudice 
where he had previously stated the facts on whlch It was based. 

[Ejd. Note. — ^For cases in iwlnt, see Cent Dig. vol. 3, Appeal and Error, 
i 4162.] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 
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John T. Welch, Martin C. Welch, and Frank H. Kelley, for plaintiff 
in error. 

Boyle & Warburton, Richard W. Ruffin, and E. B. Brockway, for 
defendîtnt in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

DE HAVEN, District Judge. This action was brought by the plain- 
tiff to recover damages alleged to hâve been sustained by him while 
working in a mill operated by the défendant. The complaint allèges 
that plaintiff was in the mill by invitation of the défendant, in the. 
performance of certain work which défendant was having done, and 
that the place where plaintiff was working was unsafe and dangerous 
by reason of a set screw which projected from a safety collar upon a 
revolving shaft. The answer dénies that the place where plaintiff 
worked was rendered unsafe or dangerous by reason of the set screw 
referred to in the complaint, and allèges, first, that plaintiff was in- 
jured by reason of his own carelessness, and, as a further défense, 
that he knew of the location and character of the set screw, and could 
hâve chosen a place to do his work where he would not hâve been in 
any danger of coming in contact with it, and that, with full knowl- 
edge and appréciation of the danger incident thereto, the plaintiff as- 
sumed the risk of working in the place where he was injured. When 
the évidence was closed, the défendant moved the court to direct the 
jury to find a verdict in its favor. The motion was denied, and the 
case submitted to the jury, which returned a verdict for the plaintiff 
for $3,500, and judgment was thereupon rendered in his favor for that 
sum. The case is brought hère by the défendant upon writ of error. 

It appears from the évidence that, at the time the in jury was re- 
ceived by plaintiff, he was working for one Wellington, who was in- 
stalling a sprinkler System in the defendant's mill, as an independent 
contracter. The plaintiff had had expérience in installing similar plants 
in mills, and knew the ordinary dangers attendant upon working near 
machinery while in motion; and had been engagea in this work in 
defendant's mill for two months prior to the accident. The mill was 
in opération, and the plaintiff was in the act of changing a riser pipe 
which ran through the second floor of the mill. This pipe was to con- 
îiect at right angles with the main lirie of pipe, and ty^, feet above 
the lower floor there was a shaft which served to operate a waste con- 
veyor, which could hâve been stopped without interfering materially 
with the opération of the mill. While engaged in changing the riser 
pipe, the plaintiff came in contact with a set screw which projected 
from one-fourth to five-eighths of and inch from the safety collai 
on the shaft just referred to. The plaintiff had observed the safety 
collar, and knew that it contained a set screw, but did not know that it 
projected from the safety collar, and the plaintiff testified that the 
purpose of a safety collar is to protect a person while working near 
a set screw from coming in contact with it, and that, when the set 
screw is properly adjusted to a safety collar, there is no danger in 
working close to it. In attempting to put the riser pipe in position, 
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plaintif! placed a ladder against the main line of pipe, with brads in 
the foot to hold it from slipping. He then mounted the ladder and 
stood thereon with one foot, the other braced against a post nearby, 
the revolving shaft between his legs, and the safety œllar with its 
set screw behind him. He then applied a pair of tongs and a wrench 
to the riser pipe, to get it in place, and, while in the position described, 
in making turns with the wrench, one leg of his trousers caught on 
the set screw, and he was thrown to the floor and received the in- 
juries of which he complains. The accident happened in the morning, 
and the place where plaintiff was working was sufficiently lighted. 
Wellington and his employés, of whom the plaintifï was one, furilish- 
-ed their own tools, chose for themselves the time and manner in 
which the installation work should be donc, and plaintifï knew the 
machinery would be stopped at any time in order to facilitate the work 
of installation, if such action were requested. There was also évi- 
dence tending to show that the way in which plaintifï attempted to do 
the work in which he was engaged was not safe; that by erecting a 
suitable platform on which to stand instead of using a ladder plaintifï 
could hâve performed his work with safety, and also that he could 
hâve put the riser pipe in position by working on the farther side of 
the main line of pipe, without danger of being caught by the set screw. 
There was also évidence tending to show that the set screw could be 
easîly seen when the shaft was revolving; and there was some évi- 
dence to the efïect that there is but little danger in working about a 
set screw, if its head is sunk into a safety collar, and that it was not 
necessary for the plaintifï to put up staging for the purpose of in- 
stalling the riser pipe. 

1. The refusai of the court to direct the jury to return a verdict 
for the défendant is assigned as error, and, in support of this assign- 
ment, it is argued hère that the évidence does not show that plaintiff 
in error was guilty of négligence in permitting the projecting set 
screw on the shaft, where plaintifï was injured; second, that it ap- 
pears from the évidence that plaintifï was guilty of contributory nég- 
ligence in attempting to place the riser pipe in place while the shaft 
was in motion, and without erecting a platform upon which to stand 
when working; third, that the danger of coming in contact with the 
revolving shaft, in adjusting the riser pipe in the manner attempted 
by plaintifï, was open and apparent to any person, and, in choosing to 
work close to the shaft while it was in motion, the plaintifï must be 
held to hâve assumed the risk of the danger attending such work. 
Thèse contentions hâve been very strongly urged by counsel for the 
plaintifï in error, but in our opinion ail of them, in view of the évi- 
dence above stated, were properly submitted to the jury for décision. 
The rule is: 

"When the évidence Is confllctlng, or when reasonable men mlght dlffer as 
to the Inferencea which ought to be drawn from the undisputed évidence, 
the question of négligence or contributory négligence Is not one of law, but 
of fact." Davles v. Oceanlc Steamshlp C!o., 89 Cal. 286, 26 Pac. 827. 

And in section 53, Shearman & Redfîeld on the Law of Négligence, 
:it is said : 
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"There are no abstract rules defining so clearly the dutles of men, under 
ail circumstanees, that the court can stete them without passlng upon any 
questioB pf fact. The extent of the defendant's duty Is to be determlned 
by a jeonsideratlon of ail of the surrôundlng clrcumstancea The law Im- 
poses dutles upon men aeccardlng to the circumstanees in whlch they are called 
to act. And» althougb the law deflnes that duty, the question whether the 
circumstapççs exist whlch impose that duty upon a partlcular person Is 
one of fact. In yery many cases the law glves no better définition of négli- 
gence than the want of such care as men of ordiriary prudence or good men 
of business would use undër similar circumstanees." 

Négligence is defined in Cooley on Torts, p. 630, as: 

"The fallure to observe, for the protection of the Interests of anothcr per- 
son, that degree of care, précaution, and vigilance whlch the circumstanees 
justly deinand, whereby such other suffers Injury." 

In considering whether the évidence was sufEcient to warrant the 
court in submitting to the jury the question of defendant's alleged nég- 
ligence, it must be remembered that plaintiflf was in defendant's mill 
by its invitation and for its benefit, and, this being so, the défendant 
owed to the plaintiflf the duty of providing a reasonably safe place 
for him to work ; the duty of not negligently exposing him to a danger 
which was not apparent, and which therefore ordinary care would not 
require him to guard against. There are cases, it is true, in which it 
has been held as matter of law that it is not négligence for a master to 
hâve in his mill or factory an unguarded set screw. Haie v. Cheney, 
159 Mass. 268, 34 N. E. 235; Rooney v. Sewall & Day Cordage Co., 
161 Mass. 153, 36 N. E. 789; Keats v. National Heeling Mach. Co., 
65 Fed. 940, 13 C. C. A. 221; Goodnow v. Walpole Emery Mills, 
146 Mass. 261, 15 N. E. 576; Dillon v. National Coal Tar Co., 181 
N. Y. 215, 73 N. E. 978; Ford v. Mt. Tom Sulphate Pulp Co., 172 
Mass. 544, 52 N. E. 1065, 48 L. R. A. 96. But we think the better 
rule is that the question whether there is or is not négligence in 
the maintenance of such a screw, or in allowing dangerous machinery 
to remain unguarded, is one of fact to be determined by the jury; ex- 
cept when, upon the case presented, it is seen that by reason of the 
particular location of the projecting screw, or unguarded machinery, 
with référence to the place where the duties of the plaintiflf required 
him to be, but one conclusion could be reached by reasonable men 
as to the fact, then the court may take the question from the jury 
and détermine it as matter of law. Powalske v. Cream City Brick Co., 
110 Wis. 461, 86 N. W. 153 ; Homestake Min. Co. v. Fullerton, 69 
Fed. 923, 16 C. C. A. 545; Pruke v. South Park Foundry Mach. Co., 
68 Minn. 305, 71 N. W. 276 ; Glens Falls Portland Cernent Co. v. 
Travellers' Insurance Co., 162 N. Y. 399, 56 N. E. 897; Guinard v. 
Knapp-Stout & Co. Company, 95 Wis. 482, 70 N. W. 671. 

Now, the fact appearing in the case before us that the screw was 
so far above the floor as not to endanger employés of défendant when 
attending to their ordinary duties in the mill is not conclusive upon 
the question of defendant's alleged négligence, because plaintiflf's duty 
required him to work near the projecting set screw, and, if it be true, 
as testified to by some of the witnesses, that he would hâve been in no 
danger if it had been protected, theii it certainly was a question of fact 
whether in the exercise of ordinary care the défendant ought not to 
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have so protected the screw that one whose duties required him to work 
near it would not, if himself exercising proper care, have come in 
contact with it. Was the danger of such contact one so remote that 
a reasonably prudent man would not have thought it necessary to 
guard against it? This was a pure question of fact for the jury. 

And so upon the question of plaintiff's alleged contributory négli- 
gence. Assuming the plaintiff's évidence to be true that he did not 
know of the présence of the projecting screw, that he did not think 
it proj'ected, because of the safety coUar on the shaft, that the man- 
ner in which he was working was not dangerous, if the screw had 
been properly set in the safety collar, then certainly it cannot be held 
as matter of law that he was négligent in working in the way he 
did, without taking other précautions against accident. Some men 
might conclude that he ought to have erected a platform or caused 
the mill to have been stopped while he was engaged in putting the riser 
pipe in position, and it may be conceded that a very careful man would 
have done so; but it was peculiarly a question for the jury to say 
whether a man of ordinary prudence would under the circumstances 
testified to by plaintiflf, or in view of the conditions as they appeared to 
him, have deemed it necessary for his safety that the mill should be 
stopped, or that a platform should be constructed upon which he could 
stand while endeavoring to put the pipe in place. Nor can it be said 
that the plaintiff voluntarily assumed the risk of the injury he sustained, 
uniess he knew, or by the exercise of reasonable care might hav« 
known, of the existence of the projecting screw, and whether he did 
know, or ought to have had this knowledge, was a question of fact 
upon the évidence, and properly submitted to the jury. 

3. The plaintiff, when under examination as a witness, was' asked 
the following question : 

"If one observed a safety collar on a rerolvlng shaft, state whether or not 
he would have a right to assume that the safety collar properly protected 
the set screw î" 

This was objected to "as leading and asking for a conclusion of 
the witness, and invading the province of the jury." The objection 
was overruled, and the question was answered in the affirmative. The 
action of the court in overruling the objection to the above question 
is assigned as error. The objection ought to have been sustained, but 
it is clear from the record that the error was without préjudice to 
the défendant. The witness had theretofore testified: 

"The purpose of a safety collar Is to protect a set screw from catching In 
any one's clothing, or catching any part of the person working around a place 
of that kind. That Is where It gets Its name, safety collar. The purpose 
of the safety collar Is to protect a party from comlng In contact with a set 
screw." 

The witness having thus testified conceming the office of a safety 
collar, the défendant was not prejudiced by the further statement of 
the conclusion or opinion of the witness that one acquainted with 
machinery and knowing the purpose of safety collars, seeing one on 
a rsvolving shaft, would have the right to assume that it protected a 
set screw. "If the statement of inference, conclusion, or judgment 
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is accompanied by an enumeration of the facts on which ît is based, the 
error, if any, is usually harmless, as the jury can estimate the true 
probative value of the stateinent." 17 Cyc. 60. In Langworthy v. 
Township of Green, 88 Mich. 207, 50 N. W. 130, in holding that it 
was not prejudidal errbr to permit a witness to testify that he was 
driving as carefully as a man could at the time when he was thrown 
from a wagon, the court said: 

"The rule is that, where thé court or Jury can make thelr own déductions, 
they shall not be made by those testi:fylng ; but where the witness glves fuUy 
apâ succinctly, as in thls Instance, the facts upon which he bases that conclu- 
sion, there Is no presumption of préjudice." 

3. There is no conflict between the gênerai verdict and the spécial 
findings of the jury. The finding that the plaintiff would not hâve 
been injured, if the shaft had not, been revolving, is the statement of 
a self-evident f act, but it does not foUow theref rom that the plaintiff 
failed to exercise ordinary care in attempting to adjust the riser pipe 
without having the machinery stopped ; nor is the other finding, that 
the plaintiff in error would hâve stopped the machinery if he had been 
requested, équivalent to a finding that it was not guilty of négligence 
in permitting the screw to project from the safety coUar. 

4. Nunierous errors are assigned in relation to instriïctions given, 
and the refusai to give certain instructions requested. Thèse assign- 
ments do not require discussion, and it is sufficient to say, that the case 
was fully and fairly submitted to the jury by the instructions given, and 
no error was committed by the court in refusing to give other instruc- 
tions requested by the défendant. 

Judgment afïirmed. ' 



GILMORB y. McBRIDH. 

(Circuit Court of Appeals, Nlnth Circuit October 14, 1907.) 

No. 1,348. 

1. Wbit. of Ebhob— RbvieW'— Vkbdiot of Jubt. 

On a writ of error to a fédéral court in an action at law, where the- 

évidence was conflicting, the verdict Is concluslve in the appellate court 
on every question of fact embraced within the issues submitted to the 
Jury. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 8, Appeal and Error, 
fS 3935-3937.] 

2. Attoenby and Cuicnt— Suit bt Attobnkt fob Seevioes — Notick of Ijier 

AS Admission of Valxte. , 

In an action by an attomey to recover a reasonable fee for gervices 
rendered in conducting an action, the fact that plaintiff flled a notice 
claiming a lien in such action is not a conclusive admission on his part 
that the value of his services did not exceed the sum claimed in such 
notice, but the question of the welght t» be given to such notice as an ad- 
mission Is one for the exclusive détermination of the Jury under ail the 
évidence in the case. 

8. SAME— EVIDEHCB OF VALUE OF SeBVICES— VAiUE OF PBOPEBTT INVOLVED VU 

Suit. 

In determinlng the reasonable value of services rendered by an attor- 
ney, It is proper to consider the value of the property In litigatlon, and 
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where such property conslsted of an interest In a mlnlng clalm whlch was 
recovered by the attomey for his client, In a subséquent action by hlm to 
recover for hls services, eyidenee is admissible to show the marliet value 
o£ such Interest, not only when recovered, but also up to the time o( trial, 
If still owned by défendant, as well as the amount he bas actually recelv- 
ed as hls share of the proceeds of the worklng of the clalm. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 5, Attomey and 
Client, § 3T0.] 

4. Appeal and Ebrob— Review— Haemless Ebbob. 

Errors In permltting a -wltness to testify to vaines wlthout hls com- 
petency havlng been shown, and in stating facts from hearsay, were harm- 
less and not ground for reversai of the judgment, where the competency of 
the wltness was shown on his cross-examinatlon, and the facts to whicb 
Jie testifled upon hearsay were corroborated by the testlmony of the ad- 
verse party. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

A. G. McBride (C. S. Johnson and A. J. Daly, of counsel), for plain- 
tiff in error. 

Charles Page, Edward J. McCutchen, and Samuel Knight, for de- 
fendant in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

DE HAVEN, District Judge. This was an action at law to recover 
the value of services alleged to hâve been rendered to the défendant by 
the plaintifï as an attorney, in an action brought by the défendant to re- 
cover an undivided interest in a mining claim known as the "Daisy 
Placer Claim," situate in Nome mining district, Alaska. The com- 
plaint allèges that the reasonable value of the services so rendered was, 
and is, $2,500; that $644.75 has been paid on account thereof, leav- 
ing a balance of $1,855.35 due to plaintifï. 

The answer put in issue the allégations of the complaînt, and, in ad- 
dition thereto, alleged that défendant did not employ plaintifï alone to 
conduct the litigation referred to in the complaint, but employed the 
firm of Davis & Gilmore for that purpose ; that plaintifï was a member 
of that firm ; that the agreement between défendant and said fîrm, in 
relation to such employment, was that the fîrm was to be paid a reason- 
able fee to be fîxed by the défendant ; that the amount of such fee was 
fîxed by the défendant in the sum of $500; that plaintifï was paid 
$144.75 in excess of that amount ; and défendant by way of counter- 
claim demanded a judgment against plaintiff for said sum of $144.75. 

The case was tried by a jury, and a verdict rendered in favor of the 
plaintifï for the sum of $1,603.25, and for this amount and costs judg- 
ment was thereupon given in favor of the plaintifï. The cause is 
brought hère by the défendant on writ of error. 

1. It is most earnestly insisted by the plaintifï in error that the ver- 
dict is against the évidence. But the rule is : 

"Unless there Is an entire want of évidence upon whlch to base the verdict 

retumed by the jury, such verdict Is concluslve hère as to every fact em- 

braced wlthln the issues submltted to the Jury for décision. This résulta from 

the well-settled rule that on a writ of error the appellate court can only con- 

156 F.— 30 
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sider errors of law, and that the revlew under sacli a wrlt does not extend to 
matters of fact." Graham v. Earl, »2 Fed. 155, 84 0. O. A. 267. 

See, also, Zeller's Lessee v. Eckert, 4 How. 289, 11 L. Ed. 979 ; 
King V. Smith, 110 Fed. 95, 49 C. C. A, 46, 54 L. R. A. 708; Par- 
sons V. Bedford, 3 Pet. 433, 7 L. Ed. 733. 

In this case there was a sharp conflict in the évidence as to the ternis 
of the contract, under which the plaintiff rendered the services referred 
to in the complaint, and a like conflict upon the issue whether the 
plaintifî was alone retaîned by the défendant, or whether the firm of 
Davis & Gilmore was employed, and also as to the reasonable value 
of the services rendered by the plaintifif. 

The case, then, upon the record before us, is not one in which there 
is no évidence at ail to sustain the verdict, and, under the law as above 
stated, "the verdict is conclusive hère as to every fact embraced within 
tlie issues submitted to the jury for décision." The case of Central 
Railroad v. Pettus, 113 U, S. 116, 5 Sup. Ct. 387, 28 L. Ed. 915, cited 
by the plaintifif in error, in which the Suprême Court reduced the 
amount allowed by the Circuit Court to an attomey as a fee, does not 
sustain his contention that this court may, upon its own view of the 
évidence, détermine whether the fee allowed to the plaintifî by the 
verdict was a reasonable ohe or not, and also whether the jury ought 
not to hâve found in favor of the plaintifî in error upon the other 
issues. The case cited was an équitable action, and cases in equity are 
heard in the appellate court upon the évidence; but, in an action at 
law, the rule is otherwise ; and when, as hère, the évidence is conflict- 
ing, the verdict must be accepted as a correct détermination of the is- 
sues of fact. 

The fact that, after the trial of the action in which the services hère 
sued for were rendered, the plaintifî and an attorney whom he had 
employed to assist him fîled a notice claiming a lien in the sum of 
$1,000, "for fées and services together with expenditures on account 
of costs and disbursements," made by him in that action, was not a con- 
clusive admission upon the part of the plaintifî that the value of his 
services, and the costs and disbursements made by him in that action, 
did not exceed the sum of $1,000. The question of the weight to be 
given this notice as an admission againstthe claim made by the plain- 
tifî in this action was one for the exclusive détermination of the jury, 
and to be decided by them in view of the reasons given by the plain- 
tifî for filing said notice, and the other évidence in the case; and, in 
submitting that question, the court properly instructed the jury: 

"That the plalntlff Is not limlted In the amount he may recover. If the evl- 
d^ice warrants a recovery for more, by the amount set forth In the Bo-called 
attomey's lien flled by him, but you must be gulded to a conclusion by what In 
your opinion, from the examlnation of ail the évidence In the case, Includlng 
the évidence of the flllng of the lien, la a reasonable and falr compensation for 
the services rendered by the plalntlff for the défendant." 

2. Evidence of the market value of the Daisy placer claim at various 
times between the date of the commencement of the action of McBride 
V. McCoy et al., in the year 1901, down to the date of the trial of the 
case at bar, was admitted, and also évidence in relation to the value of 
the gold received by the plaintifî in error during the same time, as his 
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share of the gold taken from that mine. The admission of thîs évidence 
is assigned as error, but we think it was relevant as bearing upon the 
question of the reasonable value of the plaintifï's services. 

In determining the reasonable value of services rendered by an at- 
torney, it is certainly proper to consider the value of the property in lit- 
igation, and the conséquent pecuniary benefit realized by the client as 
the resuit of the attorney's skill and labor. We do not agrée with the 
plaintif? in error that such évidence should be confined to the date of 
the rendition of the judgment in which the property was recovered, 
but the inquiry may take a wider range, and include its value at the 
time of the trial, if still owned by the défendant. In other words, in 
such a case, the présent value of the property recovered is not too re- 
mote for the considération of the jury. It tends to show the benefit 
which the défendant has actually received as the resuit of the attorney's 
services, an inquiry which we think is always open, so long as the 
amount of the fee remains to be settled. 

3. While giving his testimony, the plaintifï was asked the following 
question by his counsel : "What was the current value for the Daisy 
claim for the year 1901?" This was objected to, upon the ground that 
the witness had not shown himself qualified to state. The objection 
was overruled. Défendant excepted, and witness answered that its 
value in 1901 was $100,000 ; that he thought it could hâve been sold 
for that sum easily. And in answer to the question : "What has been 
taken out of the property since that time, if you know?" the witness 
proceeded to state what had been told him in relation to that matter, by 
a Mr. Ortcn, the acting mander of the claim. Objection was made to 
his giving évidence of what had been told him by Mr. Orton, in rela- 
tion to such receipts. The objection was overruled, and the plaintifï 
answered that he had been told by Mr. Orton that $130,000 was taken 
from the claim in cleaning up in the spring. In overruling thèse ob- 
jections, the court erred, but the errors were without préjudice to the 
défendant, for upon the cross-examination of the witness it was shown 
that he possessed sufficient knowledge to entitle him to give testimony 
in relation to the value of the claim ; and the error in permitting the 
plaintifï to testify as to what Orton had told him about the amount of 
gold taken from the mine was cured by the déposition of défendant, in 
which he stated that his share of the output of the mine for the year re- 
ferred to was about $4,000. This, of course, was net, and, as defend- 
ant's interest was */!«, his testimony was substantially the same as the 
hearsay évidence to which objection was made. 

4. There are 46 assignments of error in the record, but the forego- 
ing opinion covers ail which in our opinion require any extended dis- 
cussion by us. 

The jury were fully and fairly instructed in relation to ail of the 
issues, and no error was committed by the court in its refusai to give 
any instruction requested by the défendant not covered by the charge 
actually given. 

We find no error in the record. 

Judgment afïirmed. 



463 156 FEDBRAL REPORTES. 

MUNROH V. FRBD T. LEÏ & 00. 

BAMB T. EDISON BLBOTBIO ILLUMINATING (X). OF BOSTON. 

(Circuit Court of Appeals, First Circuit October 22, 1907.) 

Nos. 698, 699. 

L Masteb ând Sebvant— Injitbt to Servant— AjsffOMED Risk. 

A llneman, engagea with others in removing wlres from pôles, who 
was Injured by the falllng of a pôle on whlch lie was at work, caused by 
its being rotten beneath the sidewalk in whlch It was planted, cannot 
be held to hâve assumed the risk from sueh danger under the drcum- 
Btances ezplalned. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 34, Master and Serv- 
ant, SS 610, 612. 

Assumptlon of rIsk Incident to employment, see note to Chesapeake & 
O. R. Oo. T. Hennessey, 38 C. G A. 314.] 

2. Same— Action fob Injuet— Questions fob Juby. 

In an action by a llneman employed wlth others In removing electrlc 
llght wlres from the pôles on whlch they were strung to recover for an 
Injury caused by the falllng of a pôle on whlch he was at work, It was 
shown that the cause of the InJury was the négligent method of dolng 
the work; that the act of négligence whlch was the Immédiate cause of 
the falllng of the pôle was done by a workman by direction of one of 
two men who were standing on the ground, and not working wlth thelr 
hands, but giving directions to the workmen. Ueld, that such évidence 
was sufflcieut to entltle plalntlff to go to the jury on the question whether 
or not such men were, or either of them was, "entrusted wlth and exer- 
clslng superlntendence and whose sole or principal duty was that of super- 
intendence," so as to render the défendant, as employer, liable for hls 
négligence under the Massachusetts employer'» Ilablllty act (Rer. Ijaws 
Mass. c. 106, § 71). 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 34, Master and Serv- 
ant §§ 106&-10S8.] 

S. Same— Action fob Injtjet— When Ownbb of Pbemises is Not Liablu. 

A subordinate corporation contracted wlth an electrlc llluminating com- 
pany, whlch controlled a number of plants, for ail Its work of réparation 
and rebulldlng, and In the contract agreed to assume ail risks In référ- 
ence thereto. Held, that the major corporation was under no llnblllty, 
either at common law or under the employer's liablllty statutes of Massa- 
chusetts, for any injury arising to a llneman employed by the subordinate 
corporation In the work of réparation or rebuilding on Its premises, or 
about Its Works, through the négligence of the subordinate corporation. 

[Ed. Note. — For cases In point see Cent Dlg. vol. 34, Master and Serv- 
ant 8 1251.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

George H. Tinkham (Simon E. Duffin, on the brief), for plaintifï 
in error. 

Frederick P. Cabot (Henry F. Hurlburt and Charles M. Dav- 
enport, on the brief), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The plaintifï in error in each case was 
the plaintifï below, so that there will be no confusion in describing 
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the parties. In each there was a trial by jury, and the Circuit Court 
directed a verdict for the défendant, which was followed by a judg- 
ment accordingly; and the plaintiflf took out thèse writs of error. 

In the suit against Fred T. Ley & Co., the facts, as stated by the 
plaintifï, were as follows: 

"Thls is an action of tort, brought by John D. Munroe, an allen, who wblle 
working at the top of an electrlc Ught pôle was thrown to the ground by its 
breaking off a little below the surface of the ground. The déclaration con- 
tained six counts, the flrst three at eommon law, and the last three under the 
employer's Uability act of Massachusetts. 

"The plalntiff was one of a gang of men, working under the directions of a 
foreman, which was engagea in removing the wires from a Une of 13 electric 
llght pôles about 12 years old. This work was being done preparatory to re- 
moving thèse pôles; the System having been changed from an overhead to an 
underground one. Upon thèse pôles were four heavy wires, and from them 12 
similar wires had been removed witliln a year prior to the accident. The pôles 
were set in a brick sidewalk, such as Is eommon in the city of Boston, were 
square, painted, and about 40 feet high. While at the top of one of thèse 
pôles, the plaintiff was thrown to the ground by the pôle snapping ofC a little 
below the surface. This pôle was Sound above ground, but was rotten below 
the surface. The défendant had never made a contract, written or verbal, 
with the llnemen in its employ by which the latter were to undertake the 
duty of inspecting pôles for interior defeeta, nor had It given Its linemen any 
instructions to that effect, either written or verbal, nor was the plaintifC fur- 
nished with the necessary tools with which to inspect for interior defects. 
The plalntiff had never worked upon thls Une of pôles. He was not Informed 
of the âge of the Une, nor that 12 heavy wires had been removed from them 
within a comparatively short tlme before the accident. The pôles and wires 
belonged to the Edison Electric lUumlnating Company of Boston, ând the de- 
fendant was doing the work of removal under a written contract with the lat- 
ter Company. 

"On the morning of the accident, the linemen, acting under a gênerai order, 
were untylng the wires from the tops of the pôles. One of the linemen, Pring, 
not having bis pllers, the tool used by linemen to untle wires, was ordered 
by the foreman, MacDonald, to eut the wires on the fourth pôle, which he 
did. At the tlme the wires were eut at the fourth pôle, the wires on the flfth 
pôle had been untied, and the plalntiff was on the top of the slxth pôle and 
did not know of the cutting. Dorchester Street, upon which the remaining 
seven pôles were located, takes at this point where the sixth pôle was locat- 
ed a Sharp dip downhill. When the sixth pôle snapped off, It fell in the direc- 
tion of the seventh and remaining pôles." 

In addition to the above, it should be said that there was some évi- 
dence showing, not only that MacDonald was giving orders to the 
men, but also one Leyden. It is claimed by the plaintifï that the fact 
that the pôle was decayed was within the rules with référence to the 
duty to furnish safe conditions to work in; that the defect of rotten- 
ness might hâve been discovered by reasonable inspection; that it 
was the company's duty to inspect; that there was no assumption of 
risk on the part of the plaintiff; that there was error in the court's 
refusing to permit the plaintiff to show that there was a custom for 
linemen working under the circumstances shown by the case not to 
inspect pôles for interior defects; that there was also error in the 
court's refusing to permit the plaintiff to testify that he relied on Mac- 
Donald or Leyden to inform him whether or not the line was an old 
line ; and that there were other errors which hâve not been particular- 
ly brought to our attention. The view we take of the case, however. 
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relieves ;us from the necessity of passing on any question except the 
broad one that the court erred in directing the jury to re|um a ver- 
dict for the défendant, ancj on this solely with référence to the stat- 
utory topic of superintendence. We will direct that the judgment be 
reversed and a new trial had on only the counts which are based up- 
on the statute, which is found in Rev. Laws Mass. c. 106, § 71, as 
follows : 

"If Personal Injury is caused to an employée, who, at the tlme of the In- 
Jury, is In the exercise of due care, by reason of : • * * 

"Second, The négligence of a person in the service of the employer who was 
entrusted with and was exerolslng superintendence and whose sole or prin- 
cipal duty was that of superintendence, or, in the absence of such superln- 
tendent, of a person actlng as superintendent with the authorlty or consent of 
such employer." 

Clearly Munroe was not at fault for not ascertaining that the pôle 
was rotten. None of the cases citéd are analogous for varions reasons. 
The rottenness was concealed by a brick sidewalk. Un,der the gên- 
erai rule, as settled by the Suprême Court over and over again, a per- 
son employed is not bound to use reasonable care to ascertain the safety 
of what belongs to his employer, and is bound only by what he "knows 
or ought to hâve known"; and, in the présent case, thefe is no suf- 
ficient évidence showing that a différent rule applies to linemen. Even 
if there were any évidence of value that generally linemen are expect- 
ed to examine pôles before climbing them to ascertain whether de- 
cayed or not, it would not apply to the présent case, because, .first, 
the linemen hère were not furnished with tools to enable them to dig 
out the sidewalk around the pôles, and, second, the orders given them 
by Leyden and MacDonald prohibited them from doing anything of 
that nature. As soon as they were on the ground, the linemen were 
driven up the pôles in haste, and under persistent .orders, with oaths, 
to "hump themselves," so to speak. Therefore the circumstances pre- 
duded any examination by them, whatever might hâve been the cus- 
tom usually, and whateVèr the circumstances of the décisions cited by 
the défendant. 

However, it seems to us to be of no conséquence whether Munroe 
should hâve examined the condition of the pôle as to rottenness or 
not, because its rottenness was not the causa causans. If the work 
had been donc in a proper manner, the accident would not hâve oc- 
curred. The plaintiff had a right to go to the jury on the proposition 
that the proper manner was, first of ail, to hâve untied ail the wires. 
If this had been done, the pôle would hâve stood, so far as any évi- 
dence in the case shows otherwise. There were 13 pôles in ail. Mun- 
roe was on the sixth pôle. , The pôles from the sixth to the thirteenth 
were on a downhill road, so that the tendency of seven pôles was to 
pull the sixth pôle towards them and downhill. The wire was eut on 
the fourth pôle, and had been untied on the fifth pôle, so there was 
nothing to hold the sixth pôle, on which the plaintifï was, against the 
downhill pull of pôles 7 to 13 each, inclusive. Therefore, as the rec- 
ord shows, when the sixth pôle snapped off , it f ell, and, as of course,, 
in the direction of the seventh pôle. 

The plaintiff puts this proposition as follows: 
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"The plaintlff contends that the manner In whlch the work was conducted by 
the foreman, MacDonald, was négligent, and the négligence brought about 
the Injury to the plaintlff." 

He puis this at our bar in such a way as to preclude ail other ef- 
ficient causes, because, he says: 

"This orderlng of Pring to eut the wlres on the fourth pôle was the négli- 
gent act of the superlntendent whlch the plaintlff avers brought about his In- 
jury." 

The main question in the case is whether MacDonald or Leyden was 
a person in the service of the Ley Company "entrusted with and exercis- 
ing superintendence, and whose sole or principal duty was that of super- 
intendence" ; or, second, one who, in the absence of such superintend- 
ent, was a person "acting as superintendent with the authority or con- 
sent of such employer." Thèse words of the statute seem to represent 
plain English, and so plain that they neither need, nor are capable of , 
categorical définition. So far as we hâve examined the Massachu- 
setts cases, none of them undertakes to give such a définition. Many 
of them hâve been engaged in determining, not whether under the cir- 
cumstances of the case there was any person "exercising superin- 
tendence," but more particularly with référence to the questions aris- 
ing from the use of the words "sole or principal." Some hâve stated 
certain inclusive rules; that is, rules which show that certain persons 
are within the statute. But none of them, as we hâve said, assumes 
to give a complète définition. For the reason we hâve stated, to do 
this is not practicable. 

The facts of the présent case are that no one undertakes to testify 
that either MacDonald or Leyden did any work with their hands. 
They were giving orders, and were engaged entirely in so doing, and 
nobody else was giving orders. An illustrative fact is that one wit- 
ness States that MacDonald was standing on the ground doing noth- 
ing excepting giving orders. He did not see him climb any pôles, 
and the witness took his orders from him, and the principal orders 
were directed to ail the linemen. Another one testifies that Mac- 
Donald gave him orders, with an oath, to get up the pôle and stop 
his "kidding," and that MacDonald "was in the gutter, looking out 
for the wires, and giving orders to the ground. men in référence to 
them." Another one testifies that he took orders as a lineman from 
Leyden and MacDonald; and another one that both MacDonald and 
Leyden "gave orders," and that MacDonald said : "Get your tools and 
strip that pôle." The record is fuU of this kind of testimony. There 
is no question that either MacDonald or Leyden gave the order to 
eut the wire which resulted in Munroe's injury. 

It seems plain therefore that the plaintlff had a right to go to the 
jury on the issue that MacDonald and Leyden, or one of them, had, 
so far as doing this particular work was concerned, full charge. They 
were doing it wholly in accordance with their own notions as to the 
method of doing it, subject, of course, as every person is who is plac- 
ed in authority, to the usages and methods of doing work generally, 
or of doing the particular work of the particular person or corporation 
whom they represent. 
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Looking at tHe various décisions of the Suprême Judîcial Court of 
Massachusetts, it seems to us that the observation of the judge at nisi 
prius in Malcolm v. Fuller, 152 Mass. 160, 163, 25 N. E. 83, was cor- 
rect, so far as it went: 

"A superlntendent Is a man havlng the control, with the power of au- 
thority. That Is to say, when he speaks, the workmen are to obey, not be- 
cause he advlses them, or requests them, or hopes they wlll, but because, by 
virtue of his position, they hare agreed to obey hlm. That Is the nature of 
hls authorlty." 

Thus, the question of "exercising superintendence" is one, not of 
the magnitude of the job, but of the nature and power of the person 
in charge thereof. One who is on the ground, dissevered from ail 
other authority, and having full power at the time over the work to 
be donc, even though only temporarily, may be "exercising super- 
intendence." McPhee v. ScuUy, 163 Mass. 316, 217, 220, 39 N. E. 
1007. We hâve carefully examined a number of the décisions of the 
Suprême Judicial Court of Massachusetts with regard to this topic, 
and hâve selected hère only the two which seem the most typical of 
the case before us. Taking together ail those which we hâve examin- 
ed, we find nothing therein which prevents our making such an ap- 
plication hère of the statute in question as its plain English seems to 
require. 

The record raises a question whether MacDonald or Lèyden was 
superintending the work; and, so long as there is a question of that 
character, it, of course, follows that it is doubtful whether either one 
of them was. So, also, the case might easily hâve been made: more 
definite and clear by a very few questions put to the witnesses ; but 
we hâve hère the fact that the plaintiff may well contend that Mac- 
Donald and Leyden, one or both of them, were in full charge of the 
job, giving orders to the men, and apparently "exercising superin- 
tendence." Whether one or both united therein may or may not prove 
of conséquence, because the fault in the method of doing the work 
might hâve been the joint fault of both. 

The resuit is that the évidence shows that the occasion of the in- 
jury to Munroe was the négligent method of doing the work; also, 
there is enough in the record to entitle the plaintifï in the case against 
Fred T. Ley & Co. to go to the jury under the provision of the statute 
which we hâve cited. Therefore the judgment there must be set aside, 
and a new trial ordered. 

Coming now to the suit against the Edison Electric Illuminating 
Company, the record shows an agreement between the Ley Company 
and the Edison Company by virtue of which the Ley Company entered 
into a contract with the Edison Company to become its gênerai con- 
structor and repairer, and to assume ail risks. The nature of this 
contract was such that the Ley Company might be called on to take 
up the Edison Company's work, whatever the condition of repair or 
safety might be. It is difficult to see how, under this contract, the 
Edison Company could be responsible to the Ley Company for the con- 
dition of its pôles or anything else; and, if the Edison Company was 
under no obligation to tiie Ley Company, it is difficult to see how it 
could be under obligation to its employés. The plaintifï relies on the 
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gênerai rule as explained in Pollock's Torts (6th Ed. 1901) 492, 493, 
and cases cited; EUiot v. Hall (1885) 15 Q. B. D. 305, 315; and on 
Hayes v. Philadelphia Company, 150 Mass. 457, 23 N. E. 235. It 
seeras to be the statutory rule of Massachusetts that under the em- 
ployér's liability act any agreement between the owner of premises 
and the contracter that the contractor will assume ail responsibility 
does not afïect the employé of the contractor. Wagner v. Boston 
Elevated, 188 Mass. 437, 442, 74 N. E. 919, and Sullivan v. New 
Bedford Cas Company, 190 Mass. 288, 292, 76 N. E. 1048. Never- 
theless, it would also seem that the rule on which the plaintiff relies, 
and even the Massachusetts statute, as interpreted by the Massachu- 
setts courts, cannot apply to the case of a gênerai jobber like the 
Ley Company hère, who itself assumes ail responsibility, thus reliev- 
ing the party with whom it contracts of any duty in the premises. 

However, it is not necessary to go into the above questions, be- 
cause, as we hâve already stated, according to the plaintifï's case, 
the causa causans, the truly efficient cause of the in jury, was not the 
condition of the pôles, but the négligence of the employés of the Ley 
Company in the manner in which the work was done. The undoubt- 
ed condition of the facts and the position taken by the plaintiflf him- 
self would prevent him holding a verdict if he received one on any 
ground except that of the négligence of the Ley Company. There- 
fore, on this part of the case, we are justifîed in speaking positively 
to the efïect that the plaintifï bas no cause against the Edison Com- 
pany, 

Judgments will be entered as follows: 

In No. 698, John D. Munroe v. Fred T. Ley & Company, the judg- 
ment is reversed, and the case is remanded to the Circuit Court, with 
directions to set aside the verdict, and to grant a new trial on such 
count or counts of the déclaration as are based on the second clause 
of section 71 of chapter 106 of the Revised Laws of Massachusetts; 
and the plaintifï in error recovers his costs of appeal. 

In No. 699, John D. Munroe v. Edison Electric Illuminating Com- 
pany of Boston, the judgment of the Circuit Court is afBrmed; and 
the défendant in error recovers its costs of appeal. 



LEAK V. LEAK. 

(Careult Court of Appeals, Nlnth Carcult October 7, 1907.) 

No. 1,443. 

DivoBCE— Appeal— Appealablis Judgment TJndeb Axaseia Code. 

Oarter's Alaska Code, pt. 4, S 504, which provides for appeals from the 
District Court for the district of Alaska to the Circuit Court of Appeals 
for the Nlnth Circuit In civil causes where the amount involved or the 
value of the subject-matter exceeds $500, does not authorlzé an appeal 
from a decree granting or denying a divorce or awarding the custody of 
thelr mlnor children to one or the other of the dlvorced parties. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 17, Divorce, i 563.] 

Appeal from District Court of the United States for the First Divi- 
sion of the District of Alaska. 
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On Motion to Dismiss Appeal. 

Jno. R. Winn and Newark L,. Burton, for appcllant 
Malony & Cobb, for appellee. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

GILBERT, Circuit Judge. The motion to dismiss the appeal must 
be sustained. The appeal is taken from a decree of the District Court 
for the District of Alaska, and particularly from that part thereof 
whiçh grants a divorce and séparation to the appellee, and awards him 
the care and custody of one of the minor children of the parties. Sec- 
tion 504 of Carter's Alaska Code, pt. 4, provides for appeals to this 
court from the District Court of Alaska in civil causes only in cases 
where the amount involved, or the value of the subject-matter, exceeds 
$500. There is no statutory provision for appeal in cases where the 
value of the Subject-matter of the controversy cannot be measured in 
money, and this court is given no power to review the judgment of the 
District Court of Alaska in decreeing or denying divorce, or in award- 
ing the custody of their minor children to one or the other of the di- 
vorced parties. Simms v. Simms, 175 U. S. 162, 20 Sup. Ct. 68, 44 L. 
Ed. 115. 



LEAK T. LEAE. 

(Circuit Court of Appeals, Nlnth Circuit October 14, 1907.) 

No. 1,435. 

1. DiVOBCB— APPEAIi— APPŒAIABI.K JUDOMENT UNDBB ALASKA. CODB. 

A decree of the District Court of Alaska grantlng or denying a divorce 
or awarding the custody of minor children In a divorce suit Is not ap- 
pealable under Carter's Alaska Codes, pt. 4, § 504, whlch providea for 
, appeals only in cases Involvlng money or property. 

[Ed. Note.-^For cases In point, see Cent. Dlg. vol. 17, Divorce, { 563.] 

2. Same— Allowancks to Wiïe— Axabka Statutb. 

Under Carter's Alaska Codes, pt. 4, § 471, whlch authorlzes the court 
In a divorce suit In Its discrétion to provide by order that the husband 
pay such an amount of money as may be necessary to enable the wlfe 
to prosecute or défend the suit, and also for the care and custody and 
maintenance of the minor children of the marriage during the pendency 
of the action, the court may properly order the husband to deposit a suf- 
flcient amount to pay the costs and expense of an. appeal by the wlfe, 
and may also allow to the wlfe the cost of médical attendance neces- 
sarily Incurred pending the suit for a minor child In her custody, but 
It has no power to award her a sum to cover the cost of dépositions pre- 
vlously taken by her; the allowance authorized by the statute being for 
future expenses only. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 17, Divorce, | 642.] 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska. 

Malony & Cobb, for appellant. 

Jno. R. Winn and Newark L. Burton, for appellee. 
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Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

DE HAVEN, District Judge. This is an appeal from the District 
Court of Alaska, Division No. 1. The action was brought by the hus- 
band, who is the appellant, to obtain a decree of divorce from his wife, 
the appellee, and for the care and custody of their minor children. 
The cause of action, as stated in the complaint, was for adultery and 
for cruel and inhuman treatment, but the appellant was permitted at 
the trial to amend his complaint by withdrawing the charge of adultery. 
The appellee answered, denying the allégations of the complaint, and 
also filed a cross-complaint praying for a divorce, and that the care 
and custody of the children be given to her. The court found the is- 
sue of cruel and inhuman treatment in favor of the appellant, and 
thereupon entered its decree dissolving the marriage relation between 
the parties, and awarded to the appellant the custody and control of 
one child, Melville Sloan Leak, and the care and custody of the other, 
Victor Leak, to the appellee. The decree further adjudged that the 
appellee should recover from the appellant the sum of $515.90 to sat- 
isfy certain orders made by the court during the pendency of the ac- 
tion. One of thèse orders directed the appellant to pay the appellee 
the sum of $75.90, expenses which had been incurred by her before the 
date of such order, in taking certain dépositions, "and the further sum 
of $150 additional attorney's fee, allowed * * * attomey for de- 
fendant for defending said cause." A second order directed the appel- 
lant to pay to the appellee $190 for the use of certain physicians who 
had rendered professional services to the child Victor during the 
pendency of the action ; and another order directed him to pay to ap- 
pellee $100 per month temporary alimony. There was due on account 
of this last order the sum of $100 at the date of the decree. Subsé- 
quent to the final decree the court, upon the application of the wife, ap- 
pellee herein, made a further order that, in case the wife should ap- 
peal from the decree within 10 days, the appellant herein should pay 
into the registry of the court the sum of $250, to be paid out as costs 
of her appeal, upon vouchers properly executed and delivered to the 
clerk of the court, or should secure the payment of such sum by a suffi- 
cient bond. The appellant has appealed from this order, and also 
from that portion of the decree awarding the custody of the minor child 
Victor Leak to the appellee, and directing him to pay appellee the said 
sum of $515.90 in accordance with the orders just referred to. 

The appeal from that part of the decree awarding the custody of 
the minor child Victor to the appellee must be dismissed on the author- 
ity of Simms v. Simms, 175 U. S. 163, 20 Sup. Ct. 58. 44 L. Ed. 115 ; 
Leak v. Leak (No. 1,443) 156 Fed. 473, the opinion in which was 
filed October 7, 1907. The other questions do not require extended 
discussion. It is sufficient to say that the court did not err in its order 
allowing $150 as additional compensation to the attorney for the ap- 
pellee, and directing that the appellant pay the same into the registry of 
the court for disbursement on that account ; nor do we think the court 
erred in directing the appellant to pay the sum of $190 to satisfy the 
claim of the physicians who rendered their professional services to the 
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same child during the pendency of the action, and while in the custody 
of the appellee. 

It appears from the facts recited in the order just referred to that 
on April 12, 1906, the child was in a critical condition, and in need of 
immédiate médical and surgical relief. Neither of the parties would 
consent to the giving of the needed attention to it by the surgeon se- 
lected by the other, and there were at that time two motions pending 
before the court, one upon the part of the appellee for an order requir- 
ing the appellant to give her $100, for the purpose of paying the ex- 
penses of herself and child to New York, to be operated on by special- 
ists, and a motion by the appellant that he be given the custody of the 
child. The court, after hearing the testimony of physicians as to the 
serious condition of the child, and being satisfied that, if left to the 
parties to agrée upon a surgeon, "no agreement would be reached, and 
as a resuit the said child would probably die, the court advised counsel 
for both parties" that it would not. order an opération to be performed, 
but if at 12 o'clock midnight of that day the child remained in the 
same condition, and had not been given proper médical attention, the 
appellant's motion for à change of custody would be granted; and, 
being asked by appellée's counsel "how the surgeons were to be paid 
if the opération were performed, the court stated in the présence of ail 
counsel that the plaintifï (appellant) would be ordered to pay therefor, 
and at 12 o'clock midnight, April 12, 1906, ail counsel being présent, 
appellée's counsel, "announced that the child had been given médical 
attention," whereupon the court denied the motion for diange of cus- 
tody, "and directed that the bills for said médical and surgical atten- 
tion be presented," and when presented they were allowed in the 
amount stated in the order. ' 

Section 471, pt. 4, of the Code of Alaska, provides : 

"After the commencement of an action, and before Judgment thereln, the 
court or judge thereof may, In Its discrétion, provide by order as followa: 
First That the husband pay or cause to be pald, to the clerk of the court, 
such an amount of money as may be necessary to enable the wlfe to prosecute 
or défend the action, as the case may be. Second. For the care and custody 
and maintenance of the mlnor chlldren of the marrlage during the pendency 
of the action." 

Upon the facts above stated, the order of the court directing the ap- 
pellant to pay to appellee $190 for the purpose of enabling her to sat- 
isfy the claims of the physicians for their professional services in at- 
tending upon the child Victor was justified by the second subdivision 
of the section just quoted. The order of court made after the entry 
of the final decree, requiring the appellant, in the event of an appeal 
by the wife, to deposit in the registry of the court or to give security 
for the payment of $250, costs on such appeal, was proper. We think, 
however, the court erred in its order requiring the appellant to pay to 
the appellee the sum of $75.90, being the amount theretofore expended 
by her for taking certain dépositions. The court had previously made 
an order directing the appellant to pay the appellee the sum of $100 
for necessary expenses which she might incur in the préparation of her 
défense. It appears that this sum was not sufScient, and appellee, with- 
out making further application to the court, proceeded upon her own 
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account, and borrowed the additional sum of $75.90 to cover the addi- 
tional cost. It has been uniformly held in states having statutes simi- 
lar to section 471, pt. 4, of the Code of Alaska, before quoted, that the 
court in an action like this is only authorized to make an allowance to 
the wife for future expansés. Thus in Beadleston v. Beadleston, 103 
N. Y. 404, 8 N. E. 736, it is said : 

"The purpose of the statute Is to fumish the wife means to carry on her 
action or to défend the same durlng the pendency thereof. The allowance 
looks to the future. There can be no necesslty for an allowance to make a 
défense whlch has already been made or solely to pay expenses already In- 
curred. » » * There is ample power In the court to make allowances 
from time to tlme to enable the wife to carry on her défense, and when she 
needs money for that purpose she must apply for It But, If she has suc- 
ceeded in making her défense from her own means, or upon her own crédit, 
she cannot, before judgment, whlle the action is pendlng, hâve an order com- 
pelllng her husband to pay such expenses; and there Is no statutory au- 
thority In the court to make such an order, and thus to compel him to pay 
her debts." 

This view was repeated by the same court in McCarthy v. McCarthy, 
137 N. Y. 500, 33 N. E. 550. See, also, as supporting the same rule, 
Loveren v. Loveren, 100 Cal. 493, 35 Pac. 87; Lacey v. Lacey, 108 
Cal. 46, 40 Pac. 1056. In Loveren v. Loveren, the court, speaking by 
Fitzgerald, J., said : 

"If the expenses of the action bave beea incurred or pald by her wlth 
means derived from her separate estate or upon her crédit, then there can 
be no necesslty for an allowance by the court to enable her to do that whlch 
she has already done, and wltbout such necesslty the court has no authority 
under the statute to make such an order. And no better évidence can be ad- 
duced of her ablllty in this respect than the fact that she has been able, as 
the record shows, to Incur thèse expenses and to pay them wlth money bor- 
rowed by her entirely upon the strength of her crédit Expenses so incurred 
and paid may be, where it is proper to do so, taxable as costs In the case, 
but they cannot be made the basls of an order wlthln the meaning of this 
statute grantlng an allowance therefor and compelUng the husband to pay 
them." 

The appeal from that portion of the decree awarding the custody of 
the child Victor to the appellee is dismissed. The order made after 
final decree is affirmed, and the decree appealed from, in so far as it 
orders and adjudges that appellee reoover from appellant $515.90, is 
modified, by deducting from said sum $75.90, v^fhich appellant was re- 
quired to pay for taking dépositions, and, as so modified, the decree is 
afHrmed, the appellee to recover costs. 



FITZSIMMONS v. UNITED STATES. 

(Carcnlt Court of Appeals, Nlnth Circuit October 7, 1907.) 

No. 1,340. 

POST OfFKW— VipULTION Oï POSTAL LaWS— "I/OTTEET." 

A scheme by which certiflcates are Issued by a corporation, on each of 
which the holder agrées to pay $1 per week, subject to forfelture for non- 
payment, and about 75 per cent of whlch payments are pald Into a "mu- 
tual benefit crédit fund" imtil ail certiflcates prlor in date hâve matured 
and been canceled, when his own certificate shall mature, and be shall be 
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' pald from such fund tbe sum of $2 for each week such certlflcate has been 
In force, provlded there Is so much In the fund, not exceedlng however 
$160, is a lottery wlthin the meaning of Rev. St 8 38&4 [U. S. Oomp. St 
1901, p. 2659], and any person engagea in conducting such scheme by means 
of letters or clrculara sent througb the mails is guHty of a crimlnal of- 
fense Under sald section. 

[Ed. Note. — For cases in point, see Cent. Dlg. yol. 40, Post Office, i 54. 

For otber définitions, see Words and Phrases, vol. 5, pp. 4245-4252 ; vol. 
8, pp. 7710-7711. 

Nonmallable matter, see note to Timmons v. United States, 30 O. C. A. 
79.] ,; 

In Érror to the District Court of the United States for the Southern 
District of California. 

The plaintiff in error was coûvicted of violation of the clause of section 3894 
of the Revised Statutes [U. S. Comp. St 1901, p. 2659], whlch provides that 
no letter, itostal card, or circular concerning any lottery sball be carried in the 
mail or delivéred at or througb any postofflce or braneb thereof. He was the 
président and a stockholder of a corporation organized under the laws of 
Oalifornia, known as the "Oumulatlve Crédit Company." The company Issued 
certiflcàtes, the provisions of whlch were held by the court below to constitute 
a lottery. 3*e provisions of the certlflcate material to the question hère in- 
volved are as f oUows : 

"This is to certify, that is entitled to and agrées hereby to pay and 

contribute the amount of one dollar per week to the Cumulative Crédit Com- 
pany, a corporation, herelnafter designated as 'the Company' at its home office 
at 125 South Broadway, In the city of Los Angeles, California, for the pur- 
pose of creating an expense crédit fund and a mutual beneflt crédit fund, for 
the uses and purposes herelnafter provlded. Sald payments to be made in each 
consécutive calendar week following the date hereof, untll this certlflcate shall 
hâve been canceled In its régular order in pursuance of its conditions as here- 
In stated. 

"At tbe option of the owner hereof, the sald weekly payments may be made 
in advanee tb cover a period of not to exceed five consécutive weeks. 

"If for any reason the payment of thé sald one dollar per week to the com- 
pany be not made by the owner hereof at tbe time and in the manner above 
provlded for, this certlflcate shall be deemed to be delinquent, and ail the 
rights of the owner hereof, hereunder, suspended; except, in the event of 
this certlflcate 8o becomlng delinquent, if the owner hereof shall pay to 
the Company, in addition to the one dollar per week provlded to be pald 
herein, for tlie flrst week of each dellnquency twenty-flve cents, and for each 
succéeding week (not to exceed nlne successive weeks) of such dellnquency, the 
sum of one dollar, then this certlflcate shall again become and be in full force 
and elïect. But if said additional payments be not so made and the week- 
ly payments as aforesald shall become and remain delinquent for ten suc- 
cessive weeks, then this certlflcate shall Immediately become null and void 
and of no effect, and ail rights and privilèges hereunder of the owner hereof 
shall immediately cease and détermine. 

"The Company is hereby authorlzed and directed to set aside seventy-flve 
per cent of the sixth to the eightieth, inclusive, of the above-mentioned pay- 
. ments and one hundred per cent of ail payments thereafter, and place the 
same In the mutual beneflt crédit fund, from whlch shall be pald the amounts 
due on this and other like certiflcàtes as they severally shall mature as hereln- 
after provlded, as follows: 

"This certlflcate shall be deemed to be matured wben ail like certiflcàtes of 
prior date and number shall hâve been matured and canceled, and at its 
maturity the owner hereof, upon présentation and surrender to the company 
of this certlflcate, shall be pald by the company, from the said mutual beneflt 
crédit fund, the sum of two dollars for each calendar week of the period from 
and including the calendar week following the date hereof, to and Including 
the calendar week in whlch the same matures; provlded that there shall h« 
sufflcient mohey In said mutual beneflt crédit fund available for that purpos» 
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to pay sald amount, aad provided further, that the amount so pald shall not 
exceed the sum of one hundred and sixty dollars ; and upon payment of such 
sum due to tlie owner hereof thlB certiflcate shall be canceled by tbe company, 
and It is understood that the owner of thls certiflcate shall be deemed at ail 
times to be the person in whose name the same stands and appears upon the 
bocks of the company. The company is hereby authorlzed and directed to ap- 
ply the balance of sald payments, as hereinabove provided for, to the ex- 
pense crédit fund, to be used as the management may direct" 

Walter R. Bacon, for plaintiff in errer. 
Oscar Lawler, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
principal question hère presented is whether the scheme referred to in 
the mail matter described in the indictment is a lottery. The plaintiff 
in error urges that it is not, that, while the scheme may involve the 
clément of chance, it lacks the élément of prize which is essential to a 
lottery, and counsel for the plaintiff in error quotes définitions of "lot- 
tery" which include the élément of prize. But in law the term "lot- 
tery" is of wide signification. In Horner v. United States, 147 U. S. 
449, 13 Sup. Ct. 409, 37 L. Ed. 337, Mr. Justice Blatchford discussed 
varions définitions of lottery, and among others approved that found. 
in Worcester's Dictionary, in which it is defined to be "a game of 
hazard in which small sums are ventured with the chance of obtaining 
a larger value, either in money or in other articles." That définition 
would include the scheme which is presented by the record in the 
présent case. And not only is this so; but we think it clear that the 
élément of prize is to be found in the scheme. In gênerai, it may be 
said that anything of value offered as an inducement to participate in 
a scheme of chance is a prize. As applied to a scheme such as is dis- 
closed in this case, a prize is any inequality in value resulting from 
chance in the distribution of money paid back to the contributors of 
the same. To çonstitute a prize, the inequality need not necessarily 
be great, and the élément of prize may exist in a scheme so arranged 
as to return to each participant something of value, or even an équiva- 
lent for ail that he pays in. It is plainly to be seen that, in the scheme 
under considération, it may happen that several new members may 
send in their first subscriptions on the same day, and that he whose 
subscription is by chance first numbered may obtain a great advantage 
over him Whose number is last. That advantage is undoubtedly in the 
nature of a prize. The subscriber to the scheme knows full well that 
no incrément is to be earned by his money, but that ail returns are 
to come from his own contributions and the contributions of others. 
The chance of getting back from thèse sources double the sum that he 
pays in and getting it soon is the prize which lures him to make the 
payments. It is évident that there can be no other inducement to sub- 
scribe than the chance of securing an early or lucky number and the 
hope of obtaining an advantage by chance over other subscribers. 
But we deem it unnecessary to enter into any extended discussion of 
the meaning of the word "lottery," or the décisions of the courts with 
référence thereto, for the questions presented in the présent case are in 
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our opinion fuUy covered by the décision of the Suprême Court în Pub- 
lic Clearing House v. Coyne, 194 U. S. 497-512, 24 Sup. Ct. 789, 48 
L. Ed. 1092. In that case the scheme involved was similar to that 
which is presented in the case at bar. The plan contemplated that each 
person who became a member should pay $3 as an enroUment fee, and 
$1 per month for five years, and agrée to co-operate by inducing oth- 
ers to become members, for which he was to receive his pro rata share 
of the total amount realized when entitled to a realization as provided 
at the end of five years. The plan contemplated that in the end the 
member who secured new members and the member who did not 
should receive the same amount. The court said : 

"The only money pald In was a small enrollment fee o( $3 and a monthly 
payment of $1 for flve years. The retum to the subscrlblng member which la 
called a realization Is not only uncertaln In its amount, but dépends largely 
upon the nnmber of new members each subscrlber Is able to secure, as well 
as the number of members which hls co-operators are able to secure. The 
retum to members who hâve been able to secure a large number of other 
members and to pay thelr own monthly dues may be very large In comparlson 
wlth the amount pald In, but the amount of such retum dépends so largely, 
and, Indeed, almost wholly, upon conditions which the member la unable to 
control, that we thlnk It fulflUs ail the conditions of a distribution of money 
by chance. In becomlng a co-operator each new member evldently contem- 
plâtes that a large number, probably a large majority of those subscrlbmg, 
wlll drop out beîore the end of flve years. * * • The uncertainty of the 
amount realized upon thèse settlements Is évident from the fact that, whlle 
a member may possibly reallze as hlgh as $15 for every dollar Invested by 
him, he may realize no profit at ail, or, in case the business is suspended, may 
realize nothiog." 

The court held the scheme to be a lottery within the meaning of the 
statute. But it is urged that the Coyne Case is not décisive of the 
case at bar, for the reason that the schemes involved in the two cases 
diflfer in an essential particular. It is said that in the Coyne Case the 
member was to pay certain fixed sums for a certain fixed period and 
then his obligation ceased, and that thereby the création of an adé- 
quate rédemption fund was made dépendent directly upon the con- 
tingencyof lapses of members and the acquisition of new business, 
whereas, in the présent case, the obligation is continuous and indefinite, 
and requires the member to continue his monthly payment until an 
amount sufficient to pay him $160 shall be realized. It is argued that, 
by virtue of this provision, the amount which each member is to re- 
ceive is not only not uncertain, but that it does not dépend upon the 
number of new subscribers. It is true that in the scheme fhus detail- 
ed the amount which each member is to receive is not uncertain if he 
keeps on making his contributions. The uncertainty lies in the time 
when he shall receive it, an uncertainty so great as to vitiate the scheme 
as fully as would an uncertainty in the amount. But not only is there 
uncertainty as to time, but there is uncertainty in the amount to be re- 
ceived as compared with the amount to be paid in. If there were 
but one member in the scheme, before he could realize his $160, he 
would be required to pay into the company at least $240, and to con- 
tinue his regular payments until he had invested that amount. If there 
were more members, he might be required to pay more and for a 
longer time, or he might realize his $160 in a much shorter time, de- 
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pending on the number of members who dropped out and the number 
of new members who joined and the order in which the subscriptions 
were numbered. In ail its essential features it is the scheme which 
the court had under considération and condemned in the Coyne Case. 

It is assigned as error that the court in instructing the jury read and 
quoted from the décision of the Suprême Court in Public Clearing 
House V. Coyne ; and said : 

"Thèse nncontradicted facts bring the case at bar clearly within the doc- 
trine enunclated by the Suprême Court of the United States In the foregoing 
quotatJons, and I therefore Instruct you that the business of the Cumulative 
Crédit Company as conducted at ail the times charged In the Indictment and 
as shown by the nncontradicted évidence of the case was a lottery, and you 
win 80 flnd." 

It is the gênerai rule that, unless prohibited by statute, the court in 
charging the jury may read légal décisions or extracts therefrom con- 
taining propositions of law applicable to the case at bar. People v. 
Minnaugh, 131 N. Y. 563, 29 N. E. 750; People v. Niles, 44 Mich. 
606, 7 N. W. 192; People v. Bowkus, 109 Mich. 360, 67 N. W. 319; 
State V. Dearing, 65 Mo. 530; Kirby, Ex'r, v. Wilson et al., 98 111. 
240 ; State v. Chiles, 58 S. C. 47, 36 S. E. 496. But the question is 
not properly before us, for the only exception taken to the charge to 
the jury was stated at the close of the charge in thèse words : 

"To the glvlug of each and ail of the sald Instructions for the govemment 
the défendant by his counsel then and there excepted." 

In Block V. Darling, 140 U. S. 234, 11 Sup. Ct. 832, 35 L. Ed. 476, 
it was held that the gênerai exception "to ail and each part of the 
foregoing charge and instructions" suggested nothing for the con- 
sidération of an appellate court. 

It is contended, further, that there was no évidence to sustain the 
verdict, in that there was no proof that the plaintifï in error mailed 
the documents which are referred to in the indictment. To this it is 
sufficient to say that there was no request for a peremptory instruction 
to the jury to acquit the plaintifif in error for want of évidence of his 
guilt. Harless v. United States, 34 C. C. A. 400, 92 Fed. 353, Mc- 
Donnell v. United States, 66 C. C. A. 671, 133 Fed. 293, and cases there 
cited. But we hâve considered the évidence, and we find no merit 
in the contention. It was proven, and was not disputed, that at ail 
the dates referred to in the indictment the plaintifï in error was the 
ower and manager of the Cumulative Crédit Company, that the docu- 
ments referred to in the indictment were transferred through the mails, 
that the most of it bore the signature of the plaintifï in error, and that 
there was no one else at his place of business who did or could hâve 
mailed the same. There was proof that the plaintifï in error had di- 
rected correspondents to send mail matter to him addressed, not to 
him, but to fictitious names for the purpose of avoiding the exclusion 
thereof by the post office department, and the plaintifï in error admit- 
ted that the documents described in the indictment and others admitted 
in évidence were signed by him and were mailed by some one in his 
office, he having left them on his desk for that purpose. 

We fînd no error. The judgment is affirmed. 
156 F.— 31 
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riTZSIMMONS et al. T. UNITED STATBa 

(Olrcalt Court of Appeals, Nlnth Circuit October 7, 1907.) 

No. 1,841. 

In Error to the District Court of the United States for the Southern 
District of California. 
Walter R. Bacon, for plaintiflfs in error. 
Oscar Lawler, U. S. Atty. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. This case is in ail respects similar to 
the case of Orlando K. Fitzsimmons v. United States, 156 Fed. 477, 
and présents upon the writ of error the questions of law which were 
under considération in that case. 

The judgment of the District Court is affirmed. 



CAMBBRS V. FIRST NAT. BANK OF BUTTE. 

(Circuit Court of Appeals, Nlath Circuit October 14, 1007.) 

No. 1,408. 

PlEADING— ^prFICIÏNOT Oï COMPLAINT — ALLEGATION OF SATISFAOTION OF 
JUDOMENT. 

Where plalntlŒ deposlted money to Indemnify bis suretles on Injunctlon 
bonds agalnst loss on account of a judgment rendered agalnst them and 
plalntlff on such bonds, a complalnt to recover such money from the de- 
posltary does not state a cause of action, where It allèges merely that the 
Judgment was satlsfled on the docket by the clerk of the court on return 
of an exécution Issued therepn "fully satlsfled" ; there belng no allégation 
that the judgment has been in faet pald and satisfled. Nor Is such com- 
plalnt made good by an allégation that the suretles are not llable on such 
judgment wblch is a mère conclusion of law. 

In Error to the Circuit Court of the United States, for the District 
of Oregon. 
For opinion below, see 144 Fed. 717. 

A. E. Reames, Frank F. Freeman, and J. C. Veazie, for plaintif! in 
error. 

Dolph, Mallory, Simon & Gearîn, and R. L. Clinton, for défendant 
in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

DE HAVEN, District Judge. This action was brought by the plain- 
tiflF to recover from the défendant the First National Baftk of Butte the 
sum of $10,000, and interest from August 21, 1903, at the rate of 8 
per cent, per annum, and from thè défendants Andrew J. Davis and 
George W. Andrews interest on said sum of $10,000 at the rate of 6 
per cent, per annum from Api-il 19, 1902. The défendants Davis and 
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Andrews were not served with summons, and made no appearance, and 
the other défendant, the Kirst National Bank of Butte, interposed a 
gênerai demurrer to the complaint, upon the ground that the same does 
not State a cause of action against it. The demurrer was sustained, and, 
the plaintiflf not désir ing to further plead, judgment was rendered that 
he take nothing against said défendant, and that défendant recover its 
costs. The case is brought hère by the plaintiff on writ of error. 

The case stated in the complaint is substantially this : The plaintiff 
brought certain suits in the courts of Montana, in which litigation it be- 
came necessary for him to furnish injunction bonds, aggregating in 
amount $12,500, and the défendants Davis and Andrews became sure- 
ties for him on thèse bonds. The litigation referred to resulted ad- 
versely to the plaintiff, and judgment was rendered in one of the dis- 
trict courts of Montana, on March 20, 1902, against him and his sure- 
ties, Davis and Andrews, upon the injunction bonds, for the sum of 
$12,500. Thereafter, on April 19, 1902, the plaintiff having on deposit 
with the défendant First National Bank of Butte $10,000, ail of the 
parties to this action on that day entered into a contract, by the terms 
of which it was agreed that the défendant First National Bank of Butte 
should retain said sum of $10,000 on deposit, for the purpose of indem- 
nifying Davis and Andrews against loss by reason of having become 
sureties on such injunction bonds and their liability on said judgment ; 
and also to indemnify the sureties upon any bond which might be given 
by the plaintiff to stay the exécution of said judgment, pending an ap- 
peal therefrom to the Suprême Court of Montana. The judgment was 
not appealed from, and no such stay bond was given, and tiie deposit 
remained in the First National Bank of Butte, for the protection of de- 
fendants Davis and Andrews, against the liability on the judgment just 
referred to. 

The complaint further allèges that neither of the défendants has 
paid any part of said judgment; "nor are they, or either or any of 
them, liable to pay such judgment, or any part thereof ; nor can the 
same, or any part thereof, be enforced against them, or either or any 
of them." 

The complaint further sets forth that au exécution upon said judg- 
ment was duly issued and placed in the hands of the sheriff of Silver 
Bow county. Mont., with directions to collect the sum for which the 
judgment was rendered, and that on the 21st day of August, 1902, 
while the same was in fuU force and effect, the sheriff "returned said 
exécution fully satisfied to the clerk of said district court." It is then 
alleged : 

"That by the laws of the state of Montana then In force, It became and was 
then the duty of said clerk to enter satisfaction of said judgment upon the 
judgment docket of said court, and said clerk did thereupon, on said 21st day 
of August, 1902, duly enter a satisfaction of said Judgment upon said judg- 
ment docket, and satlsfy said judgment as to each and ail the défendants in 
said cause, and said satisfaction, when so entered, constituted a full and 
complète satisfaction and discharge of said judgment, and the same was at 
said time fully satisfied and discharged. * » * That said satisfaction of 
judgment has never been vacated, set aslde, or amended, and by the laws 
then and now in force In the state of Montana, the time wlthin which such 
judgment could bave been reinstatedi, or tlie satisfaction thereof vacated, bas 
Ions Bince gone by." 
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The demurrer to the complaint was properly sustained. There is 
in it noaverment that the judgment referred to therein has in fact 
been paid, or that the défendants Davis and Andrews hâve been re- 
leased by the judgment creditor from their liability to pay said judg- 
ment, or that plaintiff has by any act of theirs been released from his 
obHgation to let the said surn of $10,000 remain on deposit for their 
protection against liability on such judgment; and the allégation of 
some one of thèse facts is necessary in order to state a cause of action, 
entitling the plaintiff to the relief which he demands. The allégation 
that the défendants, nor either of them, are Uable, "to pay said judg- 
ment Or any part thereof, nor can the same or any part thereof be en- 
forced against them, or either or any of them," is the statement of a 
merè conclusion of law, and gives no strength to the complaint. 

The cause of action which the plaintiff attempts to state, in so far as 
it dépends upon the satisfaction of the judgment therein mentioned, 
seems to rest upon the alleged facts that the sheriff returned the ex- 
écution issued upon the judgment as "satisfied," and that thereupon the 
clerk entered such satisfaction upon the record ; but the complaint does 
not show that the sheriff stated in his return that he had collected the 
amount called for by the exécution, and yet, unless the sheriff made 
such a return, the ministerial act of the clerk in entering satisfaction of 
the judgment, based entirely upcm the sheriff 's return, was without 
légal justification. Indeed, the complaint seems to hâve been carefuUy 
framed so as to avoid alleg^ng as a fact that the judginent therein re- 
ferred to was satisfied by a levy upon and sale of sufficient property 
under exécution to pay the same, or that the money to fully satisfy 
it was paid to the sheriff holding the exécution ; and that thereupon 
the sheriff returned the exécution with the statement that the same was 
satisfied in one or the other of thèse ways. In short, the complaint 
in this respect, fails to state the ultimate fact that the judgment ren- 
dered against the plaintiff and the défendants Andrews and Davis, upon 
the injunction bonds executed by them, has been paid. 

Judgment affirmed. 



NOMB BEACÎH LIGHTBEAGB & TRANSP. OO. T. STANDARD MARIND 
INS. CO., LIMITED, OF LIVERPOOL, ENGLAND. 

(Circuit Court, N. D. Callfomla. October 4, 1907.) 

No. 13,097. 

1. Evidence— Admissibility—Testimont or Deceased Witness on Foemicb 
Tbiai,. 

It Is compétent for a party, on the second trial of an action In a fédéral 
court, under the gênerai ruie, to prove the testimony glven on the former 
trial by a witness who has slnce dled, there belng no fédéral statute on the 
«ubject. 

[Ed. Note.— For cases In point, see Cent Dlg. toI. 20, Evidence, §f 2401- 

2405. 

Rules of évidence in fédéral courts, foUowing state practlce, see not* 
to O'Connell t. Reed, 6 & a A. 594.] 
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2. New Tbial— Geotjnds— Eseoe in Excludinq Evidence. 

An error 1e refuslng to pennit a party to prove the testlmony glven 
on a former trial by a wltness since deceased Is not ground for a new 
trial, where sucU testlmony did not differ In any materlal respect (rom 
that glven by the same wltness In a déposition which was read. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 37, New Trial, { 69.] 

At Law. On motion for new trial. 

Nathan H. Franif, for plaintiflf. 
William Rix, for défendant. 

DE HAVEN, District Judge. There was technical error in sus- 
taining the plaintiff's objection to defendant's offer to prove what Capt. 
John L,. Panno testified to upon the former trial of this action ; Capt. 
Panno having died since the giving of that testlmony. Ruch v. Rock 
Island, 97 U. S. 693, 34 h. Ed. 1101; Mattox v. United States, 156 
U. S. 337, 15 Sup. Ct. 337, 39 L. Ed. 409; United States v. Macomb, 
5 McEean, 386, Fed. Cas. No. 15,703 ; Greenleaf on Evidence, § 163. 
Section 861 of the Revised Statutes [U. S. Comp. St. 1901, p. 661], 
which provides: "The mode of proof in the trial of actions at com- 
mon law shall be by oral testlmony and examination of witnesses in 
open court, except as hereinafter provided" — and the succeeding sec- 
tions, providing for the taking of dépositions, do not bear upon the 
question of the right to prove the testlmony of a deceased witness; 
nor do Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 38 L. Ed. 1117, 
Diamond Coal & Coke Co. v. Allen, 137 Fed. 705, 71 C. C. A. 107, 
Mulcahey v. Lake Erie & W. R. Co. (C. C.) 69 Fed. 173, which are 
relied upon by the plaintiff, apply. The question of the admissibility 
of évidence to prove the testlmony given by a deceased witness was 
not presented in any of those cases. 

I am, however, satisfied that the error in sustaining the objection of 
this ofïered évidence was harmless, as the déposition of Capt. Panno 
taken at the instance of the défendant was received in évidence, and 
there was no substantial différence between it and the oral testlmony 
given by him upon the former trial. It may be that the oral testl- 
mony was a little more fuU as to the maneuvers of the vessel after 
she had entered the ice field; but it sufficiently appears from the dép- 
osition that, when the ice was first encountered, the vessel could hâve 
returned to Dutch Harbor, or some other port, but, instead of return- 
ing, the captain continued on his voyage to Nome, in the face of the 
périls before him, navigating the vessel in "open leads," or channels 
skirted by ice, until at last she struck upon a pièce of submerged ice 
and partially sunk. In addition to this, it appears from the testimony 
of Capt. Simmie, a witness for plaintiff— and the fact was not disputed 
by the plaintiff — that after the vessel entered the ice the floating pièces 
of ice became thicker and thicker, and the obstruction to navigation 
greater, as the voyage continued ; so great at times as to make it im- 
possible for the vessel to proceed until a new channel was opened by 
the drifting or moving ice. This, in connection with Capt. Panno's 
déposition admitted, was substantially ail that would hâve been shown 
by the rejected testimony as to the master's alleged deliberate and 
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reckless assumption of a well-known danger, in continuing the voy- 
age throughthe ice fields; and I am of the opinion that the verdict 
would not and ought net to hâve been différent if the évidence had 
been received. 
Motion for new trial denied. 



FAY et ux. V. CROZHR et al. 
(Circuit Court, S. D. West Virginia. September 12, 1907.) 

1. Taxation— FoEFEiTXTBK of Land— Nonpayment or Taxes. 

Ûnder Code Va. 1860, e. 35, §§ 6, 10, requlring the clerk of the county 
court of each county to certify annually to the assessor for entry on the 
land bocks a liât of ail deeds and conveyanees and an abstraet of ail 
grants from the land ofiSee recorded wlthin the year ending on December 
31st precedlng, a state patent Issued in January and subsequently re- 
corded was not required to.be Included In the certlflcate for that year; 
and, under the statute provldlng that the omission of land from the land 
books for flve consécutive years should work a forfeiture of the title, the 
tlme did not begin to run agalnst the grantee of such land until the next 
Buceeedlng year. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 45, Taxation, § 1664.] 

2. Same— Sale or Land fok Taxes— Validitt. 

A sale of land for taxes by a sheriffi In West Virginia in 1869 was 
Toid for defects apparent on the face of the record, under the décisions 
of the Suprême Court of Appeals of the state, where the recorder falled 
to note on the lists of sales the day the sherifC returned such sale to his 
office, the affldavlt of the sheriff to such lists was not dated, and the 
certlflcate of the sherifl was not signed by him. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Taxation, §§ 
1369-1374.J 

8. Same— FoKFBiTUBE pob Nonpayment of Taxes— Oonstitutional Pbovi- 
eioNS of West Virginia. 

Const. W. Va. 1872, art. 13, § 6 [Code 1906, p. ixxxv], provides as fol- 
lows : "It shall be the duty of every owner of land to hâve it entered on 
the land books of the eoimty in which It or a part of it Is situa ted, and 
to cause hlmsélf to be chargea with the taxes thereon and pay the same. 
Wheû, for any flve successive years after the year 1869, the owner of a 
tract of land containlng one thousand acres or more shall not hâve been 
chargea on such books wlth state tax on sald land, then by opération here- 
of the land shall be forfelted and the title thereto vested in the state." 
Seld, that In vlew of the gênerai policy of the states of Virginia and 
West Virginia to compel owners of land to pay taxes thereon or forfelt 
thelr lands to the state or to bona flde settlers thereon, as evidenced by 
nearly a century of prevlous législation, rendered necessary by the évasion 
of taxes by the owners of large grants from the state of Virginia In the 
years during and followlng the Révolution, especlally west of the Alle- 
ghauies, such constltutlonal provision imposed on the true owner of lands 
the duty of ascertalnlng wlthin the tlme given, by Judiclal proceedings 
or otherwlse, whether or not he was the true owner, and. If so, of having 
the same entered on the land bocks for taxation ; that it operated to ex- 
tlngulsh the title of a grantee of state lands, who, from the time of the 
grant in 1860, during 47 years, had pald no taxes thereon; and that it 
was Immaterlal that during such tlme there had been a void sale of 
the land for taxes to the state. In whose hands it was not taxable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Taxation, § 1664. 

Forfeiture for nonpayment, see note to Read v. Dingess, 8 C. C A. 401.] 
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4. CONSTITUTIONAL Law— DuE Pbocess of IAw— Tax Peovisions of Statb 
Constitution. 

Such consUtntlonal provision Is net lu violation of the fourteenth 
amendment to the Constitution of the United States, as depriving owners 
of their property wlthout due process of law. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 10, Constltutlonal 
Law, §§ 891-906.] 

At Law. Action in ejectment. 

Déclaration In ejectment In this action was flied In thls court at Aprll 
niles, 1901, an order of survey subsequently directed and on November 13, 
1906, in open court, a stipulation was flled by counsel representing the plaln- 
tiff and the trustées of the Crozer Land Association, the Houston Ooal & Coke ' 
Company, and the Turkey Gap Coal & Coke Company, whereby it was agreed 
that the action should be trled at that term as to said parties and as to the 
undivlded half Interest clalmed by plalntlffs In a certain portion of the land 
in controversy, fully identlfled by référence to the surveyor's map flled ; that 
such trial should be by the court, in lieu of trial by jury, with llke effiect 
as if tried by a jury, and judgment rendered by instruction of the court to 
flnd for the prevailing party, with ail rlght of appeal or wrlt of error In ail 
respects preserved to the loslng party. And thereupon said stipulation set 
forth an agreed statement of facts upon whlch trial should be had, whlch 
agreed statement of facts was made part of the record, and the case was, 
to the estent and between the parties indlcated, submitted. Thèse agreed 
facts, somewhat condensed, are as follows : 

On January 3, 1860, the commonwealth of Virginia granted to the plalntlff 
Ellza T. Fay and Samuel W.Austin by patent a tract of 1,200 acres of land, 
situate In McDowell county, W. Va. At the time thls grant was made, and 
ever since to the présent time, Ellza T. Fay was under coverture, belng tha 
wife of the plaintiff ■William Fay. No part of said land so granted was ever 
sold by plaintifCs, nor any interest thereln, This 1,200-acre tract was entered 
for taxation for the year 1865 in the names of Eliza Fay and B. F. Harman, 
and for the years 1866 and 1867 in the names of Bliza Fay and E. F. Harman, 
and for the years 1868 and 1869 in the names of Eli Fay and E. F. Harman. 
Thèse years are the only ones from the date of the patent to the présent time. 
In whlch thls tract was so on the land books for taxation, and no taxes were 
ever pald on It by the grantees in said patent. In October, 1869, the sherift 
of McDowell county sold thls 1,200-acre tract, returned dellnquent in the 
names of Eli Fay and B. F. Harman, for the noupayment of taxes for the 
yeàrs 1865 and 1866, and at the same sale sold it dellnquent In the same 
names for the nonpayment of taxes for the years 1867 and 1868. At both sales 
the State of West Virginia became the purchaser, and no rédemption thereof 
has ever been made by Mrs. Fay or Harman, her co-tenant 

The trustées of the Crozer Land Association clalm légal title to the larger 
part of the 1,200 acres in this way : Henry C. Auvil, commlssioner of school 
lands for that county, on July 7, 1882, reported a tract of 5,000 acres (which 
included ail the land involved, under the stipulation. In this trial) as waste 
and unappropriated. Upon his report the circuit court of McDowell county 
entered a decree directing hlm to sell this 5,000 acres, after first directlng Its 
subdivision into smaller tracts. He did sell, inter alla, 46 acres to J. W. Har- 
man, 113 acres to William E. Belcher, and 1,281 acres to Straley, French & 
Welch. Thèse sales were conflrraed, and deeds were directed to be executed, 
and were executed and dellvered, by said Auvil, commissioner, to said pur- 
chasers. Thèse three tracts cover the part of the 1,200-acre tract Involved 
In this trial under the stipulation. Fay and wife were in no way parties to 
the proceedings by whlch thèse three tracts were sold by Auvil, commissioner, 
as waste and unappropriated lands. Thèse three tracts of 46, 113, and 1,281 
acres by subséquent conveyances passed and vested for value in the défendants, 
trustées of the Crozer Land Association, and from 1884 down to the présent 
time hâve been substantlally assessed for taxation, and never returned de- 
llnquent, in the names of said land association and Harman, and such taxes 
assessed hâve been pald. Thèse three tracts of 46, 113, and 1,281 acres wera 
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conveyed by Harman, Belcher, and Straley, French & Welch to Samuel A. 
Orozer, wbo subsequently conveyed them to the trustées of the Orozer Land 
AMOciatlon. Whlle they were held by Samuel A. Crozer, he by dèed of lease, 
daied December 12, 1887, leased a part to the ïurkey Gap Ooal & Coke C!om- 
pany, the property Unes of which leasehold embrace the eastern portion of 
the land In controversy In thls trial ; and by a slmllar deed, dated December 
16, 1887, he leased to the Houston Ooal & Ooke Company a part which adjoin- 
ed the former lease and embraced the western portion of the land in con- 
troversy In thls trial. 

Said lessees went Into immédiate possession under their respective leases 
for the purposes thereof, and auch possession bas remained uninterrupted to 
the présent time, The acts of possession of thèse lessees consist of develop- 
ing and operating large and expensive coal and coke opérations. On the exact 
Jand hère In cOntroversy two dwelling bouses and a ventllating fan hâve been 
erected and used slnee 1894 or 1895, and coal headings or entries under sur- 
face bave been driven by the Turkey Gap Coal & Ooke Company. Timber has 
been eut since 1887 for mine purposes, and coal has been mined since 1893, 
under adverse clalm of title. 

Price, Smith, Spilman & Clay, for plaintiffs. 

Brown, Jackson & Knight, D. J. Strother, and W. W. Hughes, for 
défendants. 

DAYTON, District Judge, sitting specially, after stating the facts 
as above, delivered the opinion of the court. 

The clean-cut issue in this case is whethér the title of Mrs. Fay to 
the land in controversy has been forfeited, either by sale to the state 
or for non-entry for taxation on the land books. This being an action 
of ejectment, in which the touchstone principle is that the plaintifï 
can only recover upon the strength of his own title, and not upon the 
weakness of his adversary's, if such forfeiture has accrued, it becomes 
absolutely immaterial as to how the défendants hold. 

At the threshold I am compelled to express my admiration for the 
earnestness, thoroughness, learning, and ability displayed by counsel 
on both sides in discussing orally and in briefs this issue, involving, 
as it does, some of the most difHcuIt and perplexing questions that 
hâve confronted our courts during more than a century, in construing 
the land law System of Virginia and West Virginia. Thèse proposi- 
tions, quoted from brief of counsel for plaintiff, I think clearly set 
forth the reasons claimed by défendants for their claim of forfeiture : 

"(1) Because thls land was not entered upon the proper land books of Vir- 
ginia and West Virginia for taxation for the flve successive years of 1860 
to 1864, both Inclusive. 

"(2) Because it was sold In October, 1869, by the sherlfC of McDowell coun- 
ty, for the nonpayment of taxes assessed thereon in the names of Fay and 
Harman, for the years 1865, 1866, 1867, and 1808, and purchased by the state 
of West Virginia, and was not redeemed within one year after sale. 

"(3) Because sald land was omitted from the land books of McDowell 
coun^ for the year 1870 and subséquent years, in the names of Fay and Har- 
man, and has thereby become forfeited for nonentry for flve successive years 
since 1870." 

To meet the first two propositions counsel for plaintiflf hâve ably 
argued : 

First. That no forfeiture, under the law providing that omission 
for five successive years from the land books should work such, in fact 
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accrued prior to 1865, because sections 6 and 10 of chapter 35 of the 
Code of Virginia of 1860 required the clerk of the county court of 
each county to certify to the assessor for entry on the land bocks a 
list of ail deeds, conveyances, and an abstract of ail grants from the 
land office recorded within the year ending on the 31st day of De- 
cember preceding in his county, and inasmuch as this patent bore date 
January 3, 1860, it was not to be certified for entry on the land books 
for that year, as not having been recorded "within the year ending 
on the 31st day of December preceding." 

Second. That the sale of the land for nonpayment of taxes by the 
sheriff to the state in October, 1869, was void for defects apparent 
on the face of the record thereof, such as that the recorder failed to 
note on the lists of sales the day the sheriff returned thèse to his of- 
fice, that the form of affidavit of the sheriff attached to such lists is 
not dated, and that the certificate of the sheriff was not signed by the 
sheriff. 

I am inclined to hold both of thèse positions to be correct. In oth- 
er words, although there may be and has been question as to the first, 
that the land under the law then in force depended upon the certificate 
by the clerk of the grant to the assessor for assessment, and could not 
be required to be placed on the books for 1860, whereby no forfeiture 
had accrued prior to 1865, yet I am inclined to concède this to be true ; 
and as to the second proposition, that the sheriff's sales in 1869 were 
voidable for irregularities on the face of the records thereof, I think 
there can be no doubt under the rulings in such cases as Barton's 
Heirs v. Gilchrist, 19 W. Va. 323, Simpson v. Edmiston, 23 W. Va. 
675, and McCallister v. Cottrille, 24 W. Va. 174. 

It is true that under the so-called curative section 25 of chapter 31 
of the Code of 1899 [Code 1906, § 884] thèse defects could no longer 
be relied on ; but it has been expressly determined that this section is 
not rétroactive, and therefore does not "cure" defects in prior sales. 
State V. Harman, 57 W. Va. 447, 50 S. E. 828. 

To meet the third proposition of défense, the argument of counsel 
for plaintiff may be reduced to thèse propositions: 

The land not having been forfeited legally, either for nonentry or 
by valid sale to the state for nonpayment of taxes prior to 1870, un- 
der and by virtue of section 19, c. 118, p. 157, Acts W. Va. 1863, 
which provides: "Real estate purchased in for the state at a sale for 
taxes shall not thereafter be entered in said books, but the auditor 
shall keep a register thereof" — was properly omitted from the books 
under the void sale in 1869 to the state, and was not subject to for- 
feiture because of such omission; that in 1882, in the proceeding by 
the commissioner of school lands, the state, by the attempted sale to 
the défendants' grantors, collected ail the taxes which had been charged 
against said lands up to that time (in other words, ail taxes due her 
up to 1884) ; that since that sale the purchasers and their aliénées 
bave paid ail taxes since assessed; that this sale by the school com- 
missioner in 1882 was absolutely null and void (a) because Mrs. Fay 
and the former owners were not made parties to the proceeding, which 
was one against waste and unappropriated, and not delinquent and 
forfeited, land; (b) because the land had never become forfeited to 
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the State, the state therefore had no title to sell and the school com- 
missioner had no power to sell land other than that to which the state 
had title, and his sale was void as to the real owner. The conclusion 
reached is that the state has been paid her taxes, rio forfaiture has 
accrued, the land belongs to Mrs. Fay, and the défendants can only 
claim a lien or quasi lien upon it for the taxes paid since their pur- 
chase. 

The practical efïect of this conclusion is a little startling, at least; 
for it holds this woman to hâve good title, although for 47 years she 
has not paid a cent of taxes, and logically could still hâve the same 
good title a century hence, if she cared to allow matters to remain in 
statu quo. This, too, in the teeth of a century of very numerous, de- 
termined, and positive constitutional and législative enactments to 
compel payment by landowners of the taxes due from them. 

"The reason of the law is the life of the law," and it is almost im- 
possible to intelligently consider the complications arising hère with- 
out to some extent considering the policy of the law running through 
the land législation of the two Virginias. This législation is both per- 
plexing and in some particulars incongruous. It has caused many dif- 
ficult questions and controversies to spring up, and the décisions of 
the différent courts passing thereon hâve not been by any means al- 
ways uniform and harmonious. Fortunately for me, able counsel for 
the défense hâve so clearly in a brief filed set forth the reason of the law 
and its policy I can do no better than to adopt and quote f reely there- 
from, 

The commonwealth of Virginia, during the Révolution, with a 
plénitude of land and an empty treasury, with small resources for 
revenue (for her own lands paid no taxes into the treasury), to pro- 
vide a "subject" for taxation, and, further, to interpose a barrier of 
outlying settlements between the tempting plantations of the "tide- 
water" and the marauding Indians to the west decided to put her 
lands on the market, and did so. The price theretofore had been 
$2 per acre. But, it being soon found that the well-to-do to the east 
were unwilling to leave their comfortable homes to literally risk their 
scalps, and that the old price was prohibitory to the adventurous, 
brave fellows who lived by their rifles and whose income was limited 
to proceeds from their pelts, a broader statesmanship conceived the 
plan of marketing the state's land at a nominal price (2 cents per 
acre) ; but, penny wise, adopted as the way for it that involving least 
possible expense to her. This plan, like ail "cheap jobs," to an incal- 
culable degree proved cal^nitous, with duplicate, triplicate, and quad- 
ruplicate titles, and boundary disputes without limit. Wherefore an 
absolute necessity arose for a forfeiting System, with an end in view 
of more vital importance to the commonwealth than any mère matter 
of revenue — the settling of her land titles, the security of her citizens 
in their homes, and protection for those who opened up the wilder- 
ness, tilled the soil, and supported the state. 

In the beginning, when on revenue bent, there was established the 
land office, where whosoever would might buy to the limit of his means 
at 2 cents per acre as many acres of the state's lands as he chose, to 
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be Ipcated at his pleasure and without supervision or restriction, ex- 
cept that they be somewhere on the public domain. The entry was 
required to be surveyed at the purchaser's own cost under his own di- 
rection, and the "grant" followed, without inquiry as to whether of 
the "state's lands" or some other. "West of the Alleghanies" was 
then a mountain fastness, full of "savage beasts and still more Sav- 
age men." Wherefore tlie market still remained duU, for want of 
settlers willing to face the risks in advance of protection. So, at the 
instance of speculators, the noterions "inclusive grants" were author- 
ized, whereunder blanket surveys of immense acreages at minimum 
cost were, during the few years of their authorization, spread over 
the whole southwest country many deep, and by descriptions too in- 
definite and gênerai to give to the subséquent bona fide settler infor- 
mation as to the location. As resuit, in time, as the home makers by 
degrees pushed out into the wilds with their small "improvements," 
locating hère and there, giving value where none was before, they 
began to find themselves confronted with the blanket surveys long 
lain dormant, quietly awaiting their coming, only to appropriate the 
results of thèse labors and at the ripe moment to gather them in. 
When the awakening came, it was found the owners of the "big sur- 
veys" as a rule had eluded taxation, refusing to pay when assessed, 
but more frequently avoiding even assessment, and in either case with- 
holding tribute to the government whose protection they demand- 
ed, leaving the whole burden to the actual settler, whose cow or 
mule was in touch of the tithe gatherer. As the situation developed, 
it was made more and more manifest how unjust, grossly inéquitable, 
it was that the law-obeying citjzens who developed the country and 
gave to it its value, who had borne the expense of the government 
and responded to its call for service civil and military, who had haz- 
arded the savages and subdued the wilderness, should be driven from 
under the gourd vines of their planting and denied the fruit of their 
own fig trees, at the instance of those who had shirked every obliga- 
tion, express or implied. Such were the conditions which origfinated 
the "System." 

The "System," so called, was founded upon the universally accept- 
ed principle that every land grant by the state is upon the implied 
condition that the grantee takes subject to a charge in favor of the 
State for a just proportion of the cost of the maintenance of govern- 
ment, and that his tenure is subject to full, prompt, and faithful ob- 
servance of his obligation. The poil tax and civil and military serv- 
ices are the measure of the citizen's personal obligation. The proper- 
ty tax is the incident to ownership, to the right of a continued hold- 
ing ; its prompt payment, the condition absolute upon which the paten- 
tée received and accepted the property from the commonwealth, and 
upon which he and those under him may enjoy its use. Upon breach 
of this obligation, the right of the state is instant to résume its own 
at its pleasure. For full and interesting statement of the above con- 
ditions and the causes, see Hutchinson on Land Titles, pp. 1, 2. We 
may be pardoned a brief quotation: 

"The resuit of this loose, cheap, and unguarded System of dlsposlng of pub- 
lic lands was that lu less than 20 years after the adoption of the System near- 
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ly ail of them were granted, the most part to mère adventurerSj In large tracts 
or bodles, contalnlng not only thousands, but In many cases hundreds of thou- 
sands, of acres In one tract Often the grantees were nonresidents, and few 
of them ever saw thelr lands or ezpected to Improve or use them for purposea 
other than spéculation. The entrles and surveys under warrants so cheaply 
and easlly obtalned were often made without référence to prier grants, thua 
creating interlocks, thereby covering land prevlously granted, so that in many 
Instances the same land was granted to two or more différent persons. Some- 
times upon one survey actually located others were laid down by protraction 
— constructed on paper by the surveyors, without ever going upon tlie lands, 
thus creating on paper blocks of surveys containing thousands of acres, uone 
of which were ever suryeyed or Identlfled by any marks or natural monu- 
ments. Thus, whlle the state was rapidly dlsposing of her large domain at 
2 cents per acre, It was not attalnlng the main objecta in view — the settle- 
ment of the country and revenue from the owners of lands. It was found 
that the grantees not only failed to settle upon and improve thelr lands, but 
In most Instances they wholly negleeted to pay the taxes due thereon, where- 
by revenue falled and the Improvement of the terrltory was embarrassed and 
retarded. Nonoccûpatlon of the lands and nonresidence of the owners made 
a resort to the lands themselves the only fund for delinquent taxes." 

With the conditions and the reason such for the exercise of the 
right, the General Assembly of Virginia provided, first, for a sale by 
the sheriff for nonpayment of taxes, by a séries of acts from 1781 
to 1791, when, finding this to fail of the main purpose, it followed with 
provision for forfeiture for the nonpayment. This, too, after expéri- 
ence, proving short of the needs, because of the persistent neglect and 
refusai of many, especially nonresidents, to hâve their lands entered 
for taxation, in 1810 provision was made for forfeiture for norientry. 
Of this Mr. Hutchinson says: 

"We hâve seen that, so far, the policy of the state referred to the subject 
of lands delinquent for the nonpayment of taxes. Another class of cases was 
now discovered requlring strong measures." 

In the preamble of the act of February 5, 1810, is recited : 

"It being represented to the General Assembly that many persons omit to 
enter their lands on the commissioner's books, and thereby élude the pay- 
ment of any revenue tax thereon," etc. Acts 1809-1810, p. 17, c. 16. 

Wherefore it was thereupon enacted that lands not "entered" with- 
in 18 months next thereafter should be forfeited. This act was mold- 
ed and remolded in varying form, and finally for the time being re- 
pealed February 9, 1814. 

On April 1, 1831, the policy and prime purpose of the System, 
theretofore often alluded to in the several acts, was in plain terms ex- 
pressly declared (section 8): 

"And whereas, it Is known to the General Assembly that In many cases 
lands, or parts or parcels of lands (especially such as hâve been granted and 
appropriated under the act passed at the May session. In the year 1779, en- 
tltled 'An act for establlshing a land office, and ascertalning the terms and 
manner of granting waste and unappropriated lands,' and the subséquent acts 
on the same subject), which hâve heretofore been or may hereafter be returned 
delhiquent for nonpayment of taxes, and which hâve been heretofore vested 
by law In the président and directors of the literary fund, or which by the 
provisions of this act shall, or may hereafter be, forfeited and vested in the 
sala président and directors, are held by persons other than those for whoae 
default they hâve been or shall be so forfeited, claimiing bona fide, mediately 
or Immediately, under grants from the commo^wealth, and that the said actual 
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holders and bona fide clalmants hâve settled ând Improved the lands so by 
them held and clalmed, and hâve, moreover, pald ail the public taxes thereon 
due and charged or justly chargea to them ; and It Is therefore reasonable and 
just that the titles ot sucb actual holders and bona flde clalmants should be 
quieted and perfected, so far as the transfer to them of the rlghts vested in, the 
sald président and directors and therefore subject to the disposition of the 
General Assembly, can accomplish that object : Be it, therefore, further enact- 
ed," etc. Acts 1830-31, p. 91, c. 28. 

The act of February 27, 1835, restored the provision for forfeiture 
for nonentry (section 1), prefacing the enacting clause with a redtal 
of the occasion for it : 

"And whereas, it is known to the General Assembly that many large tracts 
of land lying west of the Alleghany Mountains which were granted by the 
eommonwealth before the Ist day of April, 1831, never were, or hâve not been 
for many years last past, entered on the books of the commissioners of the 
revenue where they respectiveiy lie, by reasou vrhereof no forfeiture for the 
nonpayment of taxes bas accrued, or can accrue, under the existing laws, the 
eommonwealth is defrauded of her just demanda, and the settlement and im- 
provement of the country is delayed and embarrassed: for remedy where- 
of, • * • 

"Be it further enacted, that ail rlght, title and interest which may here- 
after be vested In the eommonwealth by virtue of the provisions of the sec- 
tion of thls act next precedlng hereln, shall be transferred to and absolutely 
vested In any and every person or persons, other than those for whose de- 
fault the same hâve been forfeited, their heirs or devisees, who are now in 
actual possession of sald lands or any part or parcel of them, for so much 
thereof as such person or persons hâve just title or ciaim to, légal or équitable, 
bona flde clalmed, held or derived from or under any grant of the eommon- 
wealth, bearing date prevlous to the Ist day of April, 1831, who shall hâve 
discharged ail taxes duly assessed and charged against him, her or them upon 
fiuch lands," etc. 

Acts 1834-35, pp. 11, 12, c. 13, S 3. 

Next followed the acts of 1837, 1841, 1842, 1844, and 1846, reiterat- 
ing the above, and whereunder the state disposed of those of the lands so 
acquired, not by opération of law transferred to junior bona fide claim- 
ants ; and, in emphasis of the absoluteness of the transfer of title by 
such forfeiture, the General Assembly by act (1838) vested directly 
in Peter Dumas the "Swann title" to over 2,200,000 acres of forfeited 
lands — not by way of release to the "former owner," but by "transfer 
to" Dumas, theretofore a total stranger to the title. 

By the act of April 12, 1852 (Acts 1852, p. 18, c. 18), the forfeiture 
and vestiture of title in the adverse claimant was again reiterated, and 
lands forfeited for nonentry, not so transferred to claimants, were made 
open to entry, survey, and grant; and so, too, the acts of March 20, 
1858. And see Code 1849, and Code 1860, c. 114. By this act of 1852 
express provision was made whereby the claimant might, should he 
désire an adjudication, file his pétition in the circuit court and hâve 
his right determined, and so absolute was considered the forfeiture 
that, while the prosecuting attorney and auditor were required to be 
parties, the former owners were not, though required to be named in 
the pétition so far as known. 

The foregoing statutes were often under considération by the Court 
of Appeals of Virginia and of this state, and hâve always been sus- 
tained, and the forfeiture held to be absolute and complète upon the 
f allure to enter the lands and pay the taxes due and damages accrued. 
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No réquisition -or judicial proceedingfOr finding of any kind was re- 
quired to consummate the forfeiturci Staats v. Board, 10 Grat. (Va.) 
400; Haie V. Branscum, 10 Grat. (Va/) 418; Wild's Lesseev. Serpell, 
10 Girat. (Va.) 405 ; Smith v. Chapniàn, 10 Grat. (Va.) 469 ; Levasser 
V, Washbùm, 11 Grat. (Va.) 578; Àtkins v. Lewis, 14 Grat. (Va.) 
30. Also by the Suprême Court of the United States, approving the 
foregoing cases ; i. e. : 

"Forfeltùre In sueh a case became absolute and complète by the failure to 
enter and pay the taxes on the land and the damages In the manner therein 
prescrlbed, and no Inquisition or Judicial proceedlng or Inquest or finding of 
any kInd was requlred to consummate such a forfeiture." Armstrong t. Mer- 
rill, 14 Wajl. 120, 20 I* Ed. 765. 

The evils so sought to be remedied were peculiarly rank west of the 
Alleghaûies ; and as the pmitted spéculative surveys were in large de- 
gree hçld l?y the wealthy in the east, and the occupants (those needing 
protection) lived west of the mountains, the stronger east withdrew the 
protection of the beneficent acts — part of the tyrannous treatment which 
ultimatëlly tesulted in the diyiision of thé State. 

So sooin as West Virginia became a state, the people, mindful of this, 
as Well as of other grievances sufïered at the hands of a General As- 
sembly dominated by hostile interests, in their first Constitution, first 
abolished the land office and its attendant evils, then adopted drastic 
measurés for the future after due waming given and a day of grâce, 
having first, in token of the "jubilee year," exonerated ail lands owing 
$20 and under and ail omitted lands of 1,000 acres or less, and further 
extended to ail others as matter of favor, not "right," five years for en- 
try, assessment, and rédemption. Promptly at the expiration of.the five 
years so allpwed the Législature proceeded to act (Acts 1869, p. 90, c. 
125, § 7),;)reviving ail the remédiai features of the earlier acts and add- 
ingthereto. See Code 1868, c. 31, § 34 : 

"It shailbe the duty of any person ownlng any real esta te to cause the 
same to be entered on the land books of the proper assessor, and charged wlth 
the state tajçes thereon not charged to the owner for the year 1832, or any 
year thereafter, hèretofore, or hereafter, not released, pald, or In any manner 
dlscharged, whlch were and shall remaln properly chargeable thereon. When 
any person ownlng real estàte has not, or shall not havei for flve successive 
years, been charged on such bdoks with such taxes on such real estate, the 
same, and ail the tltle, rlght and Interest of the owner, légal and équitable, 
thereto, shall, wlthout any proceedlng, be absolutely forfeited to and vested 
in thls state ; provlded, howèver, that such owner may, wlthln ône year after 
the passage of this act, cause such real eétate to be charged wlth such taxes, 
chargeable for any such j^ears hèretofore, and thereby prevent a forfeiture 
for such years." 

"Ail the estate, title, rlght and Interest whlch has vested or shall vest In 
thls state, or become irredeemable under the provisions of thls chapter, shall 
be transf erred to and vested In any person (other than those for whose de- 
fault the same may bave beèn returnéd dellnquent or forfeited, their beirs 
or devlsees), for so much thereof as such person may hâve title or claim to," 
etc. 

"Ail the real estate forfeited as aforesald, and not so transf erred and vest- 
ed, shall be sold for the benéflt of the school fund." 

It wîll be seen that by this act, nOt only no "rédemption" was pro- 
vidèd for, but in terms éxpfessly inhibited by ^he imperativé "shall be 
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sold," and, further, that, while the former acts were limited to omis- 
sions prior to 1832, this included ail, past and future. 

By the act of February 37, 1871 (Acts 1871, p. 183, c. 138), the time 
of one year for rédemption was extended to two years from the pas- 
sage of that act, subject to provision that no such rédemption should 
impair any title transferred by law to any other person under the act of 
1869. In 1872, so strongly was the importance of this provision im- 
pressed upon the people, and so vivid their expérience with the Législa- 
ture of the old State, jogged by the warning contained in the act of 
1871, that, to avoid further extensions and tamperings at the instance 
of influence and importunity, the people in even stronger language car- 
ried the "forfeiture clause" into the Constitution itself, together with 
the transfer of the forfeited title to the occupant taxpayer, and in al- 
most identical language with the foregoing (article 13, § 6 [Code 1906, 
p. Ixxxv] ) : 

"It shall be the duty of every owner of land to hâve It entered on the land 
books of the county in which It, or a part of it is sltuated, and to cause him- 
self to be charged with the taxes thereon, and pay the same. When for any 
flre successive years after the year 1869 the owner of any tract of land con- 
talnlng one thousand acres or more, shall not hâve been charged on such 
books with State tax on sald land, then by opération hereof, the land shall 
be forfeited and the title thereto vested In the state. • • * And any own- 
er of land so forfeited, or of any Interest thereln at the time of the forfeiture 
thereof who shall then be an infant, married woman, or insane person, may, 
until the expiration of three years after the removal of such dlsablllty, hâve 
the land, or such interest charged on such books, with ail state and other 
taxes that shall be, and but for the forfeiture would be, chargeable on the 
land, or Interest thereln for the year 1863, and every year thereafter with 
interest at the rate of ten per centum per annum, and pay ail taxes and in- 
terest thereon for ail such years, and thereby redeem the land, or Interest 
thereln : provlded, such right to redeem shall in no case extend beyond twenty 
years from the time such land wàs forfeited." 

And by section 3 of this article [Code 1906, p. Ixxxiv] it was pro- 
vided that ail titles vested in the state by forfeiture should eo instante 
and by opération of law be "and are hereby transferred to and vested 
in any person (other than those.for whose default the same may hâve 
been forfeited or retumed delinquent, their heirs and devisees) for so 
much thereof as such person has or shall hâve had actual, continuous 
possession of under color or claim of title for ten years and who or 
those under whom he daims shall bave paid the state taxes thereon for 
any five years during said possession," or, if no such person, "then to 
any person (other, etc.) for so much of said land as such person shall 
hâve title or claim to regularly dérive, mediately or immediately, from 
or under a grant from the conunonwealth of Virginia or this state, not 
forfeited, which but for the title forfeited would be valid and who, 
etc., has paid ail state taxes, etc., for five years since 1865, or the date 
of said grant," etc., or, if there be none of either of the above classes, 
"then to any person who shall hâve had claim to and actual, continu- 
ous possession for any five successive years since 1865 of, 'under color 
of title,' and paid ail state taxes charged or chargeable thereon for said 
period." 

The status of the former owner under the above has been well de- 
fined by the state court in McClure v. Maitland, 24 W. Va. 561, 576, 
581: 
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"The tltle to the land and ail the rlght and Interest of the former owner 
havlng tbus by bis default and the opération of tbe law become absolntely vest- 
ed in the state and become Irredeemable, slie, bavlng tbus acqulred a perfect 
title to and ungualiâed domlnion over the land, bad the undoubted right to 
bold or dispose of It for any proper purpose, In any manner, and upon any 
terms and conditions she mlgbt In her soverelgn capaeity deem proper, wlth- 
out Consulting tbe former owner or any one else ; for af ter the f orf elture had 
become complète, as it had in the case l)efore us, the former owner had 
no more claim to or lien upon the land than one who never had pretended to 
own It. In the exercise of this perfect dominlon over her own property the 
State saw proper to transfer and vest her title to so much of said land owned 
by her In any person, other than those who occasioned the defauit, as sueh 
person may bave been In the actual possession of, or bave just title to, claim- 
ing the same and was not in default for the taxes thereon chargeable to 
hlm. * ♦ * And ail the rlght, title, and Interest of the former owner har- 
ing been completely divested, he bas not a particle of interest in the land, no 
more than if he had never owned it • • • The whole history as well 
as the express language of this eonstitutlonal provision proves that it was the 
Intention to bestow upon the former owner whatever part of the proceeds of 
sale might be actually pald or Hable to be paid into the state. treasury after 
the state had sold the land and paid ail the taxes, costs, etc., out of the pro- 
ceeds of sale, and that it was clearly not Intended to give him any interest In 
the land or Its proceeds untll a surplus sbould be ascertained by the proceed- 
ings conducted alone by the state through her officers. 'Beggars must not be 
choosers' is a just maxim, and therefore it is the duty of the courts to see 
tbat the bounly of the state is not used to her détriment, by giving to this 
provision of her Constitution a forced construction and one that could never 
hâve been intended. I am, therefore, of opinion that sald flfth section of the 
Constitution did not confer upon the appellant, Maltland, any claim or interest 
in the land, or any Interest or right to participate in the prcoeedings for_ ita 
sale, bis right to the surplus proceeds not arlsing untll after the sale." 

And in Read v. Dingess, 60 Fed. 31, 8 C. C. A. 389, 397, it is held : 

"The statute gives the rlght by its terms of rédemption only after the state 
bas commenced proceedlngs for sale of the forfeited land. But tbere is noth- 
ing in it settlng a time within which the state must sell, or requiring it to sell 
at ail. If the state desires to bold the land permanently as a state réserva- 
tion, or paris, or for public institutions, notbing in her législation prevents it 
It is only if sale is attempted that a rlght to redeem is given ; and the state 
eannot be foreed to sell." 

For the person who may "take" — the claimant under "color" or 
"daim" to title^see Core v. Faupel, 25 W. Va. 239 : 

"The principal office of a 'claim' or 'color of tltle' is to deflne the boundaries 
and fix the extent of tbe adverse holding. If it is a mère claim of title, the 
adverse holding wiii be limited to the actual inciosure of the claimant. But 
if it is a deed or other paper tltle, and the possession is exclusive, It will be 
regarded as coextensive witb the boundaries contained In sueh deed or paper. 
The 'color of tltle,' however, may be good or bad, légal or équitable." 

As to the wisdom of the "system," see Wild's Lessee v. Serpell, 10 
Grat. (Va.) 409, quoted with approval in McClure v. Maitland, 24 W. 
Va. 576 : 

"In Wlld V. Serpell, supra, Judge Lee, In dellverlng the opinion of the court 
says: 'Oonsiderlng the peculiar condition of things in that portion of tbe 
state lying west of the AUeghany Mountalns, and the serions check to popula- 
tion and the improvement of the country and the development of Its resources 
growlng out of it, a resort to the strlngent measures of législation that were 
adopted was, in my opinion, as wise and expédient as the eonstitutlonal power 
of the Législature to enaCt them was clear and unquestionable.' Wild's Lessee 
V. Serpell, 10 Grat (Va.) 409." 
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On the fourth Thursday in August, 1873, this constitutional provi- 
sion became operative. By it ail prior statutory provisions in conflict 
with it were swept out. An entire new condition was created. The 
act of 1869 (Acts 1869, p. 88, c. 125, § 7), first containing the provi- 
sion, was législative in character ; hère it became constitutional. "The 
head and the hoof, the haunch and the hump," of it was to compel 
the owner of land to hâve it entered on the land books for taxation. 
He was given more than two years substantially from the date of its 
adoption by the people to perform this constitutional requirement ; for 
it gave him five years from and after the year 1869 to do so, which was 
équivalent to two years from and after the year 1872. It seems to me 
utterly immaterial whether the tract (if over 1,000 acres) had been 

Çrior to that time sold to the state under void proceedings or not. 
"his constitutional provision required the true owner to détermine for 
himself, within the time given, whether he was or was not the true 
owner of the tract, and, if he determined he was, "to hâve it entered 
on the land books * * * and to cause himself to be charged with 
the taxes thereon and pay the same." If there was any doubt about 
his being the true owner, he had need to be up and doing to settle the 
question by proper judicial proceeding, if necessary. If the clerk re- 
fused to enter it on the books, it was his duty to bring proper légal 
proceeding to compel him to do so. That he had right to resort to 
such proceeding is clear, because never yet has constitutional right and 
obligation arisen, but légal remedy to enforce that right and légal aid 
in discharge of that obligation necessarily followed. The courts, per 
force of their oath to support the Constitution, had necessarily to sup- 
ply such légal remedy. To my mind, when it thus became a constitu- 
tional duty of the owner to "hâve entered" his land within five years 
after 1869, it is no answer to say that by a prior statute (section 19, c. 
118, p. 157, Acts 1863) the assessor was authorized to omit it, and be- 
came, therefore, in effect clothed with judicial power to ascertain and 
détermine the validity of tax sales and who was or was not the truc 
owner of the land. I admit, to establish such a condition, under condi- 
tions existing and that hâve existed, would be a practical absurdity. 
But no such condition can exist or be created by this statute as against 
this constitutional requirement. 

In letter and spirit ail statutory provisions antagonistic to constitu- 
tional ones must yield and stand aside. It is true the assessor may re- 
fuse to perform his duty in this regard, as any ministerial officer is 
like to do. He might refuse the true owner to enter his land, when 
asked by him to do so. On the other hand, he might in the name of 
the former owner enter land that had been properly theretofore sold 
for taxes, and the true ownership thereby vested in another. In either 
case the remedy to ail was open to hâve corrected by judicial proceed- 
ing the error of his ministerial acts, and the liability of error on his 
part could not excuse the obligation upon the part of the owner him- 
self to do ail things necessary to comply with that obligation. The pen- 
alty provided by this constitutional provision for failure to comply 
with its requirements within five years from 1869 is clear and positive — 
the absolute, immédiate forfeiture of the land to the state, ex proprio 
vîgore. 

156 P.— 82 
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As an independent proposition, if I were called upon to reconcile 
section 19, c. 118, p. 157, Acts 1863, which was incorporated in the 
Code of 1899 in section 23, c. 29, with this section 6, art. 13, of the 
Constitution, bearing in mind the supremacy of the latter, I would 
simply read the former's meaning to be "real estate purchased for 
the State at a sale for taxes shall not be thereafter entered on the 
land books" in the name of the state, the purchaser, "but the auditor 
shall keep a register thereof." Thus construed, it would be simply a 
directory provision for the guidance of clerks and assessors, and in 
modification and harmony with those other statutory provisions re- 
quiring ail lands "omitted" to be entered on the books, and ail trans- 
fers by conveyance, etc., to be certified and entry made. Thus con- 
strued, its true purpose would be subserved; for it is clear, it seems 
to me, that the original purpose of the act was to destroy the idea 
that the state must keep her own lands upon the tax books and hâve 
them subjected to taxation for county, district, and municipal pur- 
poses. In this connection and as .persuasive of this view, it is to be 
noted that very soon after the décisions of Sayers v. Burkhardt, 85 
Fed. 246, 29 C. C. A. 137, and Totten v. Nighbert, 41 W. Va. 800, 
24 S. E. 637, which apparently construed this statute as protecting 
the true owner from the constitutional obligation of causing his land 
to be entered on the books, regardless of at least a voidjale to the 
state, the Législature by Acts 1904, p. 44, c. 4, § 36, amended and re- 
enacted in Acts 1905, p. 297, c. 35, § 36, and incorporated in our last 
Code (1906) as section 730, amended the provision so as to carry out 
this original purpose of it, without giving to it the apparent efïect of 
protection to owners as aforesaid. The provision so amended and 
now in force provides: 

"Real estate purchased for the state, at a sale for taxes, shall not be omitted 
from the land books, but no taxes shall be assessed thereon whlle the same 
remains the property of the state," etc. 

Thus construed, there can be no necessity to hold the clerk or as- 
sessor to be clothed with judicial powers, and no impediment could 
be urged against their prompt compliance with the behest of the own- 
ef, or even claimant of ownership, seeking "to hâve his land entered 
for taxation in his name, himself charged with the taxes thereon, and 
to pay the same," as required by the constitutional provision. I am 
confronted, however, with the nilings in Sayers v. Burkhardt and 
Totten V. Nighbert, which it is insisted make such construction im- 
possible. I simply, therefore, make the suggestion with ail déférence. 
But, independent of my own views of this question, I regard the con- 
clusion reached by me as inévitable for another reason. The Suprême 
Court of Appeals of West Virginia has so held in two well-consider- 
ed cases very recently decided. Thèse cases are Stockton v. Craig, 56 
W. Va. 464, 49 S. E. 386, and Webb v. Ritter, 54 S. E. 484. 

It is, however, earnestly insisted by counsel for plaintiflf that thèse 
cases are in direct conflict with the cases of Totten v. Nighbert and 
Sayers v. Burkhardt. This may be true, although it is to be noted that 
the same judge rendering the opinions in Totten v. Nighbert and 
Stockton V. Craig strenuously insists in the latter that there is no con- 



PAT V. CKOZEE. 499 

flict, but complète harmony. It is not necessary for me to express an 
opinion as to this, further than to call attention to the facts that 
thèse last two cases directly and positively décide the exact question 
hère involved, after careful review of ail former décisions, that there 
is no doubt or confusion in their rulings, and that they are the latest 
décisions of the court of last resort of this state, not only construing 
its Constitution and local statutes, but establishing by such construc- 
tion a rule of property in this state. Under such circumstances, I 
regard it necessary, under décisions of the Suprême Court by which 
I am bound, to follow thèse local décisions, independent of any fédéral 
décision prior to their enunciation. Polk v. Wendall, 9 Cranch, 98, 
3 Iv. Ed. 665; WilHams v. Kirtland, 13 Wall. 306, 20 L. Ed. 683; 
Walker v. Marks, 17 Wall. 648, 21 L. Ed. 744; Board of Supervision 
V. U. S., 18 Wall. 71, 21 L. Ed. 771 ; Leffingwell v. Warren, 2 Black 
(U. S.) 599, 17 L. Ed. 261; Suydam v. Williamson, 24 How. 427, 15 
L. Ed. 978; Lloyd v. Pulton, 91 U. S. 479, 23 L. Ed. 363; Green v. 
Neal, 6 Pet. 291, 8 L. Ed. 402. It must, however, always be remem- 
bered that this rule has no application when a question arises in a 
fédéral court as to whether a local law or décision violâtes the Con- 
stitution or laws of the United States. In such cases thèse courts 
must remember the supremacy of the fédéral laws and their solemn 
obligation to maintain them as suprême. 

In this case it is insisted that this section 6, art. 13, of the West 
Virginia Constitution contravenes the fourteenth amendment of the 
fédéral Constitution. This question has been fuUy discussed by Bran- 
non, J., in State v. Sponangle, 45 W. Va. 415, 32 S. E. 283, 43 L. R. 
A. 727, where it was held this article was not in violation of the four- 
teenth amendment, and this décision has been affirmed by that court 
consistently ever since by such cases as State v. Cheney, 45 W. Va. 
478, 31 S. E. 920, State v. Swann, 46 W. Va. 128, 33 S. E. 89, and 
Webb V. Ritter (W. Va.) 54 S. E. 484. It has also been passed upon 
by the Suprême Court in two cases taken there from this court, and 
the same conclusion reached. King v. Mullins, 171 U. S. 404, 18 
Sup. Ct. 925, 43 L. Ed. 214; King v. Panther Lumber Co., 171 U. 
S. 437, 18 Sup. Ct. 573, 43 h. Ed. 327. In view of thèse décisions, 
I must hold the provision not in conflict with the fourteenth amend- 
ment. 

Finally, I cannot agrée with counsel for plaintiiï in the construc- 
tion given to this section 6, art. 13, of the state Constitution in its 
application to the lands claimed by married women and others un- 
der disability. As I read it, whenever any owner of a tract of 1,000 
acres or more does not hâve it êntered on the land books for taxation 
for any successive five years after the year 1869, forfaiture for such 
nonentry becomes complète; but, in case of those owners under dis- 
ability, rédemption from such forfeiture so accrued may, within three 
years after removal of disability, be made, "provided such right to 
redeem shall in no case extend beyond twenty years from the time 
such land was forfeited." This being true, it seems to me the con- 
clusion to be reached is plain. In 1869 this 1,200-acre tract of land 
was ofï the land books and not assessed with taxes. By express con- 
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stitutional requirement it was Mrs. Fay's duty, not later than 1874, to 
hâve it entered for such taxation. She did not do so. In 1875 it had 
been so oiï the tax books for "five successive years after the year 
1869," and thereby became forfeited to the state. She had 20 years, or 
until 1895, to redeem. She did not do so. The void sale by Auvil, 
commissioner, in 1883, and the subséquent claim of défendants there- 
under, cannot aid her, and in this action of ejectment is immaterial. 
She must présent and recover upon a good and valid title of her own. 
No privity of title or claim has ever existed between her and the de- 
fendants. Their deeds from Commissioner Auvil, though void, were 
sufficient claim and color to base adverse possession upon, and in 
time enable them to acquire good title against her and the world. 
There must be judgment entered for the défendants. 



BALFOUR et al. y. SAN JOAQUIN VALLBX BANK et aL 

(Circuit Court, N. D. California. September 20, 1906.) 

No. 13,901. 

1. Account— EQtrrrY—jTJBisDiCTioN—REMEDT at LiAW. 

Whlle an account, even though composed of many items, does not necea- 
sarlly entltle a lltigant to Invoke the Jurlsdlctlon of equlty, yet, the jurls- 
dlctlon at law and In equlty beîng concurrent, when It is clearly shown 
that the nature and estent of the deallngs hâve been sueh as to require an 
àccounting, whieh would be Impractlcable for a jury to mali:e, a court of 
equity wlll entertaln jurlsdlctlon. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 1. Account. «S 62-70.1 

2. Sahb. 

A Wll by a deposltor against a bank for an àccounting states a case 
cognizable in equity, where it shows that the business was ail transact- 
ed on the part of complainants by an agent, the transactions covered 
a period of flve years, the deposlts aggregated about $2,500,000, and the 
Items Involved numbered over 5,000, and where It further allèges that 
défendant diverted funds from the account and applled them in payment 
of Personal obligations of the agent, and prays for discovery. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 1, Account, §§ 62-70.] 

S. SAME— DiSCOVEBY. 

A discovery, sougbt through interrogatories in a blll for an àccounting 
or other équitable relief, does not belong to the auxillary jurlsdlctlon 
exerclsed by courts of equlty In aid of actions at law, but is only Incldental 
to the équitable suit, and is not in such case to be confounded wlth dis- 
covery in its original and strict signification. 

4. Same— Lâches. 

A blll in equity, flled In a fédéral court withln the time permitted by 
the State statute of limitations, and which charges actual, positive fraud 
on the part of défendant, Is not demurrable ou the ground of lâches, be- 
cause complalnant did not sooner discover the fraud. 

[Ed. Note.— For cases in point, see Cent Dlg. toI. 19, Equlty, { 237.] 

In Equity. On demurrer to bill. 

Charles Page, E. J. McCutchen, and W. S. Burnett, for com- 
plainants. 
E. S. Pillsbury, for défendants. 
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WHITSON, District Judge. Défendants hâve demurred for want 
of equity in the bill of complaint. It is argued that complainants 
hâve disclosed by the bill a knowledge of the matters which they 
would discover; that it is shown upon its face that they are in pos- 
session of sufifîcient information to bring and successfully maintain, 
if the allégations are true, an action at law for the recovery of the 
amounts alleged to hâve been misappropriated by the défendant bank ; 
that the facts pleaded simply disclose an indebtedness, the several 
amounts claimed being known to the complainants, for they are set 
eut by appropriate allégations. For thèse reasons it is contended 
that there is a plain, speedy, and adéquate remedy at law, arising 
out of the simple relation of debtor and creditor, and that the com- 
plications growing out of the accounts do not render the cause one of 
équitable cognizance. 

1. In matters of account the jurisdiction in equity is concurrent with 
that at law. The object in either case is the recovery of a money 
judgment. The resuit sought is the same; the methods are différent. 
Pomeroy's Equity (3d Ed.) §§ 173, 174. While an account, even 
though it be composed of many items, does not necessarily entitle a 
litigant to invoke the jurisdiction of equity, yet, the jurisdiction being 
concurrent, when it is clearly shown that the nature and extent of 
the dealings hâve been such as to require an accounting, which it 
would be impracticable fbr a jury to make, then a court of equity will 
assert its jurisdiction, and, in the interest of justice, apply its more 
flexible remédies, in order that a fuU hearing may be had with délib- 
ération, and an accurate resuit be obtained. As to just when such a 
State of facts exists rests somewhat in discrétion. 6 Pomeroy's Equi- 
ty, § 930. At section 927, vol. 6, the author thus states the rule : 

"It Is not in every matter of account cognlzable at law that équitable juri»- 
diction wlll be exereised; the gênerai rule being that a proper case is pre- 
sented when the remédies at law are Inadéquate." 

Section 723 of the Revised Statutes [U. S. Comp. St. 1901, p. 583] 
prohibits the fédéral courts from entertaining suits in equity where 
"a plain, adéquate and complète remedy may be had at law." While 
it was said in Buzard v. Houston, 119 U. S. 347-351, 7 Sup. Ct. 249, 
30 L. Ed. 451, that the statute is only declaratory of the rule which 
existed before its passage, yet the language used certainly shows the 
intention of Congress to emphasize, at least, if not to enlarge upon, 
it; for, if an action at law cannot afford a "complète" remedy, mani- 
festly it was intended that equity should intervene to do so. The 
Suprême Court has often announced this view. In Walla Walla v. 
Walla Walla Water Company, 172 U. S. 12, 19 Sup. Ct. 82, 43 L. Ed. 
341, it was said: 

"This court has repeatediy declared in affirmance of the generally accept- 
ed proposition that the remedy at law, In order to exclude a concurrent remedy 
at equity, must be as complète, as practical, and as efficient to the ends of 
justice and Its prompt administration as the remedy in equity. Boyce's Ex- 
ecutors v. Grundy, 3 Pet 210, 215, 7 L. Ed. 655 ; Insurance C!o. y. Balley, 13 
Wall. 616, 621, 20 L. Ed. 501; Kilbourn v. Sunderland, 130 U. S. 505, 514, 9 
Sup. Ot 594, 32 L. Ed. 1005 ; ïyler v. Savage, 143 U. S. 79, 95, 12 Sup. Ot 
340. 86 L. Ed. 82." 
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Equity hàs jurisdiction, unless the remedy at law is "complète, suffi- 
cient, and, certain." 1 Pomeroy's Equity (3d Ed.) § 178. To the 
same; effect are : Fidelity Deposit Company v. Fidelity Trust Company 
(C. C.) 143 Fed. 152-159; McMullen Lumber Company v. Strother, 
136,Fed. 295, 69 C. C. A. 433; Hayden v. Thompson, 71 Fed. 60-64, 
17 C. C. A. 59S; Fenno v.. Primrose (C. C.) 116 Fed. 49. 

We must look to the bill to ascertain whether it présents features 
which require the interposition of equity, to the end that f uU relief 
may be granted. Briefly sunimarized, the allégations upon which it is 
sought to sustain the jurisdiction, in so far as they need be noticed, are 
as follows : Lane, being thç agent of complainants and their predeces- 
sors, opened an account with the défendant bank in their name. To 
make up this account he drew drafts upon complainants from time to 
time, the proceeds of which were deposited as the drafts were hon- 
ored. He drew checks against the account in the name of his prin- 
cipal, signing himself as agent. The transactions involved cover a 
period of about five years, during which $2,427,270.65 was deposited in 
said account, and checks were drawn against the account for $2,502,- 
389.01. More than 5,000 individual drawings were made. Complain- 
ants hâve propounded 587 interrogatories relating to checks drawn 
upon this account. The bank diverted funds from the account, and 
applied the same to the personal obligations of Eane. It permitted 
him to overdraw the account, by honoring his checks without author- 
ity from the principal, and without inquiring as to the extent of his 
powers. It sold him a portion of its capital stock and appropriated the 
funds of complainants in jiayment therefof, and, but for the wrongful 
diversion and misapplication of the funds of complainants, there would 
be at least ^$100,000 to their_ crédit now. 

This involves an inquiry into the amount of money wliich went to 
the crédit of the complainants in the bank, together with the amount 
which it paid out for the benefit of and for the account of com- 
plainants, and what amount, if any, the bank diverted in payment 
for its own stock which it sold to Lane. It involves the ascertain- 
ment of what amount of the funds of complainants was used by it 
to cover the overdraft which the bank permitted Lane to make. It 
involves the computation of interest upon the several amounts, if 
any, that the défendant may hâve improperly applied, either to the 
indebtedness of Lane, to the overdraft created by him, or to checks 
drawn by him for his personal account, from the several dates of mis- 
application. Without declaring, now, the measure of the bank's lia- 
bility, or undertaking to define the rule by which it shall be determined, 
it is sufRcient to say that the rights of the parties can never be as- 
certained without a fuU examination of the whole account and each 
item thereof. To reach a conclusion on the merits, an account will 
hâve tp be stated between the parties. It would manifestly be impos- 
sible for a jury, in the time allotted for the considération of a case, 
or at ail, for that matter, to arrive at an accurate statement of the 
débits and crédits ànd strike a balance. Its verdict woUld be guess- 
work. The authorities sustain the jurisdiction of equity in cases simi- 
lar to the one preseijted by the bill of complaint. The décision in Hanks 
Dental Association v. International Tooth Crown Co., 194 U. S. 303> 
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24 Sup. Ct. 700, 48 L. Ed. 989, makes the necessity for retaining the 
case in equity ail the more apparent. 

2. This is not a suit for discovery in the technical sensé. Pomeroy's 
Equity (3d Ed.) § 142. The object in view being an accounting, and 
as a resuit a decree for the amount found to be due, the discovery hère 
sought does not belong to the auxiliary jurisdiction exercised by courts 
of equity in aid of an action at law or some other proceeding, but is 
only incidental to the équitable action. "The suit for a 'discovery' be- 
longing to the auxiliary jurisdiction, as described in the foregoing para- 
graphs, should be carefuUy distinguished from the so-called 'discov- 
ery' which may be, and ordinarily is, an incident of every équitable ac- 
tion. It is a part of the ordinary equity procédure that whatever be 
the relief sought, and whether the jurisdiction be exclusive or concur- 
rent, the plaintiff may, by means of allégations and interrogations con- 
tained in his pleading, compel the défendant to disclose by his answer 
facts within his own personal knowledge which may operate as évi- 
dence to sustain the plaintiff's contention. The name 'discovery' is also 
given to this process of probing the defendant's conscience, and of ob- 
taining admissions from him, which accompanies almost every suit in 
equity; but it should not be confounded with 'discovery' in its orig- 
inal and strict signification, nor with that mentioned in the last preced- 
ing paragraph, which is sometimes made the ground for extending the 
concurrent jurisdiction of equity over cases otherwise belonging to the 
domain of aie common-law courts." Id. § 144. The jurisdiction can- 
not rest upon discovery. 

For the reasons already assigned, it is unnecessary to décide whether 
the jurisdiction may be sustained on the ground of fraud, or as involv- 
ing a trust relation existing between the bank and the complainants ; 
nor hâve I considered the effect to be given section 1050, Code Civ. 
Proc. Equity has concurrent jurisdiction with courts of law in matters 
involving fraud, and I incline strongly to the view that the biU is sus- 
tainable upon that ground. 

3. It has been claimed that it appears by the allégations of the bill 
that complainants havé been guilty of lâches. This argument proceeds 
upon the theory, not that the suit was delayed, but that the complain- 
ants were guilty of such gross négligence in failure to check up, verify, 
and approve the accounts of their agent, Lane, that they ought not to 
be heard in a court of equity to complain of the défendants. Hère it 
is alleged that the bank deliberately applied the funds of the complain- 
ants to the payment of Lane's liabilities to it. This charges an active, 
positive fraud. To say that complainants hâve been guilty of lâches, 
because they did not sooner discover the fraud, would be carrying the 
doctrine to great lengths. Lâches opérâtes by way of estoppel, be- 
cause of the inequity of claiming that which silence has led the other 
party to believe there was no claim to. It arises where there is a long 
acquiescence in the assertion of adverse rights. This présupposes 
knowledge of the facts. The rule does not apply where actual fraud is 
made out. Hammond v. Hopkins, 143 U. S. 224-274, 12 Sup. Ct. 418, 
36 L. Ed. 134. Where jurisdiction is concurrent, courts of equity are 
bound by the statutes of limitations. Godden v. Kimmell, 99 U. S. 
.201, 2S h. Ed. 431. 



50é 156 FEDERAL RBPOETEB. 

Taking the strongest possible view of it as against the complain- 
ants and their predecessors, the facts would be: They knew, or had 
sufficient to put them on inquiry, that their agent was carrying an ac- 
count in their name with the défendant bank. The bank must be held 
to hâve known that the agent had only such authority as had been 
delegated to him, and that authority to draw for funds and carry an 
account with it was not authority to overdraw that account. The com- 
plainants could, therefore, rely upon it with assurance that the bank 
would not permit the violation of a rule so universally understood in 
the commercial world, and that it would not in any event knowingly 
apply funds, which it must take notice belonged to complainants, to the 
Personal liabilities of their agent. Whatever the answer may disclose 
by way of lâches, it cannot be said that complainants hâve estopped 
themselves by their own allégations. 

The demurrer will, accordingly, be overruled. 



GODDNOUGH MERCANTILE & STOCK CO. T. GALLOWAY et aL 

(District Court, D. Oregon. December 3, 1906.) 

No. 4,851. 

1. Bankruptct-^ukisdictioh of Cottet— Suits Bettween Trustée and 

Claimants dp Pboperty. 

If a party contesting the rlght of a trustée In bankruptcy to property 
Is clalmlng In the rlght of the bankrupt. the case Is one for suminary 
proceedlng In the District Court as a court of bankruptcy ; but, If clalm- 
lng adversely, by title paramount, then it is a case for the Circuit Court 
or the State court, as the facts may warrant. 

[Ed. Note. — Jurlsdlction of fédéral courts In suit relating to bankruptcy, 
see note to Bailey v. Mosher, 11 C. O. A. 313.] 

2. Same— Suit Against Tbustek. 

Where property has passed into the possession, actual or constructlve, 
of a court of bankruptcy as part of the estate of a bankrupt, such court 
has jurlsdlction of a plenary suit against the trustée by one elaiming a 
lien thereon through the bankrupt to détermine hls rlghts thereunder. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Bankruptcy, §S 
820, 324, 833.] 

8. Liens— Equitable Lien— Ceeatios bt Vebbal agbeement. 

An équitable lien upon personal property may be created by a verbal 
agreement, where the intention is clear to charge some particular prop- 
erty. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 32, Liens, §§ 26-28.] 

4. Bankeuptot— Liens— Validitt, 

■A verbal agreement for a lien on personal property Is not required to 
be recorded by the statutes of Oregon, and such an agreement made in 
good falth to secure àdvances to be made to enable the borrower to carry 
on his business, with the knowledge of his creditors, and more than four 
months prior to his bankruptcy, is valld against his trustée in bankruptcy, 
who in such case takes only the rlghts of the bankrupt. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 6, Bankruptcy, |{ 
286-295.] 

5. LOGS and Loggino— Liens— Validitt— Peopeett to bb MANurAOTUEED. 

An owner of standing timber has at least a potentlal interest in the 
logs and lumber to be manufactured therefrom, whlch Is sufficient to sus- 
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tain an agreement by hlm to glve a lien on Bueh logs and lumber to secure 
advances of money to be made to enable him to manufacture the same. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 33, Logs and Logglng, 
81 54-59.] 

0. Bankktxptct— Liens— Suit to EJNroROE— Pabties. 

Where the tltle to standing timber had been transferred to a bankrupt 
prior to bis bankruptcy, and passed from hlm to hls trustée, nelther the 
vendors nor the bankrupt are necessary parties to a suit against the trus- 
tée to establish and enforce a lien on such timber and Its products in the 
bands of the trustée. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 6, Bankruptcy, § 
44S.] 

In Equity. On demurrer to bill. 

G. W. Buck vras, on June 13, 1903, adjudged a bankrupt and on August 
22d following défendant Galloway was appolnted trustée of his estate. On 
or about September 27, 1901, Buck entered into a wrltten contract with Albert 
Lewis for the purehase from the latter of the standing saw timber on certain 
deslgnated lands, and on the same day entered Into another contract wlth 
Jackson Lewis for the purehase of the timber upon other lands ; the considéra- 
tion in each instance to be paid In deferred Installments. Buck was also the 
owner of the standing timber on 40 acres of land that he had previously pur- 
chased from George Smittle. Belng unable flnanelally to manufacture the 
timber thus purchased and owned by him Into logs and lumber wlthout assist- 
ance, he applled to the plaintlff therefor, and It was agreed that plaintiîf 
should, from tlme to time, advance to Buck money to be used in paying for 
labor necessary to eut said timber from the tree and manufacture the same 
Into lumber, and to handle such lumber in the disposition and sale thereof, 
and that plaintlff should also make certain payments for Buck, as they be- 
came due, upon the contracts for the purehase of the timber ; it belng under- 
stood that advances in the way of merchandise mlght be made from plaintiff's 
store to Buck's employés, as they might désire. In considération whereof, it 
was further agreed that plalntifC should bave and hold a lien on ail said tim- 
ber so purchased by Buck, and on ail saw logs eut from said tiinber, and on 
ail lumber manufactured therefrom, to secure plaintlff in repayment to it of 
ail sums of money and for ail merchandise so advanced, and that ail lumber 
80 manufactured should be sold for plaintlff, and the money received there- 
from paid to plaintiff; Buck belng authorized to make sale thereof subject 
to the approval of plaintiff, and the purehase priée in ail instances to be 
made payable to plaintiff. And it was further agreed, should Buck fail to 
make sale of such lumber on satisfactory terms, then that he should turn the 
same, and the whole thereof, over to the plaintiff, to be sold by it, and the pro- 
ceeds applled in payment of such advances. 

Between January 1 and May 1, 1903, Buck entered into a wrltten contract 
with the Elgin Lumber Company, whereby he agreed to sell to such Com- 
pany, and it agreed to buy, ail the lumber that he should be able to eut durlng 
the season of 1903 ; to which the plaintlff assented. To thls contract was an- 
nexed Buck's wrltten order, directed to the Elgin Lumber Company, requlr- 
Ing It to pay the purehase prlce to plaintiff, which order was regularly ac- 
cepted by such company. No lumber, however, was delivered to the Elgin 
Company, and the logs of Buck were attachcd on or about May 8, 1903, by 
the First National Bank of Elgin ; It belng alleged that at the time of such 
attachment the bank had full notice and knowledge of the claim and lien of 
plaintlff, and, further, that the défendant Galloway prevented the carrylng 
ont of Buck's contract with plaintiff and the Elgin Company, by wrongfully 
taklng possession of the logs and lumber, claiming the right to dispose of them 
in his capaclty as trustée. It Is further alleged that, in pursuance of said 
agreement, plaintlff advanced a large sum of money and considérable mer- 
chandise, which, upon an accountlng wlth Buck, amounted to $3,850, and for 
which Buck executed, on April 16, 1903, hls promissory note to plaintiff, pay- 
able on demand, as évidence of such indebtedness, and that plaintiff subse- 
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quently made forther adrahces, under sald agreement, âmountlng to the sujh 
of $390.33. 

Buck mantifactured, prlor to May 8, 1903, about 350,000 feet of logs Into 
Itimber, and on that date had on hand 300,000 feet of logs lylng in the tlm- 
ber, and 200,000 feet In the yard at hls sawmIU. By stipulation of the par- 
ties, thls property was sold, and the proceeds thereof, to wit, $2,873, less 
$705.57 pald to laborers, are now In the hands of the trustée awalting the re- 
suit of thls suit ; a lien belng now clalmed upon the fund tn place of the logs 
and lumber. Therè remains yet a large amount of saw timber of the pur- 
chases from the Lewlses and Smlttle uncut. About May 2, 1003, Buck as- 
slgned to plalntiff hls contracts of purchase with the Lewises, for the purpose 
of further securing it in the payment of the demauds accrued as preyiously 
set forth. So, aiso, was the contract with Smlttle asslgned for a llke pur- 
pose, and plalntiff Is now the holder of ail such contracts. AU thèse faets 
are pleaded by the bill of complaint, and It is further alleged that ail the 
advances were made in good faith, and without intent to hinder, delay, or 
defraud the credltors of Buck; that such creditors had at ail times full no- 
tice and knowledge that plalntiff was maklng such advances for the purposes 
as stated ; that the défendant Galloway clalms the right to take possession of 
the timber remaining, as well as to retaln the possession of the funds, for 
the beneflt of Buck's estate; and that the défendant the First National Bank 
of Elgin clalms some Interest therein; but that whatever interest or right 
either may hâve in or to such property is subordinate to the elaim of plaln- 
tiff. The plalntiff prays, among other things, that a lien be declared in Its 
favor upon the property and funds described, and for a foreclosure and sale, 
and an application of the proceeds and funds in payment of its demanda. 

To thls blll of complaint the défendants interposed demurrers, asslgning 
as grounds therefor: (1) Want of Jurlsdictlon in thls court of the subject- 
matter ; (2) want of jurlsdictlon over the persons of défendants ; (S) want of 
the statement of appropriate facts to entitle the plalntiff to relief In equlty ; 
(4) defect of parties défendant, In that Albert Lewis, Jackson Lewis, George 
Smlttle, and G. W. Buck are necessary parties to the suit. 

Ramsey & Oliver, for plaintiff. 

F. S. Ivanhoe and J. D. Slater, for défendants. 

WOLVERTON, District Judge (after stating the facts as above). 
The first objection, that there is want of jurisdiction of the subject-mat- 
ter, is based upon the hypothesis that the bill is for a foreclosure, and it 
is urged that jurisdiction for such purpose is vested exclusively in the 
Circuit Court. 

The District Courts oi the United States are constituted,_by the bank- 
ruptcy act, bankruptcy courts. To détermine their jurisdiction in that 
relation, therefore, it is necessary to turn to the act itself, for such ju- 
risdiction exists by reasoti, thereof, or not at ail. By Act July 1, 1898, 
c. 541, § 2, subd. 7, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3421], thèse 
courts are vested with original jurisdiction in bankruptcy proceedings, 
to cause the estâtes of bankrupts to be collected, reduced to money, 
and distributed, and to détermine controversies with relation thereto, 
except as otherwise provided. The exception evidently has référence 
to section 23 of the act, the gênerai scope and object of which, as indi- 
cated by its title, are to define the "jurisdiction of United States and 
State courts." So that section 2, subd. 7, is limited by the provision 
of the latter section. By this latter section the United States Circuit 
Courts are accorded jurisdiction of ail controversies at law and m eq- 
uity, as distinguished from proceedings in bankruptcy, between trus- 
tées as such and adverse claimants, concerning the property acquired or 
'•laimed by the trustée, in the same manner and to the same extent as 
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though bankruptcy proceedings had never been instituted, and such 
controversies had been between the bankrupts and such adverse claim- 
ants; and, further, it provides (subdivision b) that suits by the trustée 
shall only be brought or prosecuted in the courts where the bankrupt 
whose estate is being administered by such trustée might hâve brought 
or prosecuted them if proceedings in bankruptcy had not been in- 
stituted, unless by consent of the proposed défendant. 

This section has been construed by the Suprême Court, in Bardes v. 
Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L.Ed. 1175, a 
case wherein the trustée in bankruptcy sought, in the District Court 
sitting in bankruptcy, to set aside an alleged fraudulent sale of goods 
by the bankrupt ; it being adjudged that the court v/as without juris- 
diction. In the course of its considération, the court said: 

"Had there been no bankruptcy proceedings, the bankrupt might hâve 
brought suit In any state court of compétent jurlsdlction ; or, If there was a 
sufficlent jurlsdlctlonal amount, and tbe requislte diversity of citizenship ex- 
Isted, or the case arose under the Constitution, laws, or treaties of the Unit- 
ed States, he could hâve brought suit in the Circuit Court of the United 
States. Act August 13, 1888, c. 866, 25 Stat. 434. He could not hâve Bued In 
a District Court of the United States, because such a court has no Jurisdlo- 
tlon of sults at law or ia equlty between private parties, except vrhere, by 
spécial provision of an act of Congress, a District Court has the powers of a 
Circuit Court, or is given Jurlsdiction of a particular class of civil suits. 
* • • Congress, by the second clause of section 23 of the présent bankrupt 
act, appears to thls court to hâve clearly manifested its intention that con- 
troversies, not strlctly or properly part of the proceedings in bankruptcy, but 
indépendant sults brought by the trustée In bankruptcy to assert a title to 
money or property as assets of the bankrupt against strangers to those pro- 
ceedings, should not corne within the Jurisdlction of the District Courts of 
the United States 'unless by consent of the proposed défendant,' of whlch there 
is no prêteuse in this case." 

Thus does the law leave the parties to litigate as to those matters fall- 
ing within the purview of the section in the courts that hâve jurisdic- 
tion, notwithstanding the adoption of the bankrupt act. If there be di- 
versity of citizenship, or if the Constitution, laws, or treaties of the 
United States are called in question, the Circuit Courts of the United 
States would hâve jurisdiction either at law or in equity, otherwise, the 
State courts would constitute the proper forum for adjudication; the 
meàsure being whether the bankrupt could hâve brought a proceeding 
concerning the property had there been no adjudication in bankruptcy. 
As to thèse matters, however, the District Court may entertain juris- 
diction on condition of the consent of the défendant ; that is, the party 
claiming the property acquired by the trustée adversely to the latter. 

In another case (White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 
1007, 44 L. Ed. 1183) decided at the same term of court as the Bardes 
Case, it was held that : 

"After an adjudication In bankruptcy, an action of replevin in a state court 
cannot be commenced and maintained against the bankrupt to recover proper- 
ty in the possession of and claimed by the bankrupt at the time of that ad- 
judication, and In the possession of a référée in bankruptcy at the time when 
the action of replevin is begun." 

This was an action for the légal custody of the goods, and did not 
concern the trial of the title thereto. The principle upon which the 
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case restsîs that property in the custody of a court of the United States 
cannot be taken out of that custody upon any process from a state 
court. And it was further held that the District Court sitting in l»nk- 
ruptcy had jurisdiction by summary proceedings to compel the retum 
of the property seized ; the same having been taken by writ from the 
custody of the trustée. 

A later case (Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
L. Ed. 405) is illustrative. That was a summary proceeding upon or- 
der to show cause why the bankrupt, or his agent in possession for 
him, should not turn over certain moneys alleged to be the property 
of the estate. The question came up whether a plenary suit or action 
was the remedy to recover possession, or whether the court had power 
upon summary proceeding to require the bankrupt, or his agent hold- 
ing for him, to account to the trustée for the property withheld from 
the latter. The court held that the filing of a pétition in bankruptcy is 
a caveat to ail the world, and in effect an attachment and injunction, 
and, on adjudication, title to the bankrupt's property becomes vested 
in the trustée, with actual or constructive possession, and placed in the 
custody of the bankruptcy court ; and it was further adjudged that the 
court — ^that is, the trustée for it or the law — ^having the custody, could 
appropriately deal with parties disturbing such custody, so as to secure 
the rightful possession in the trustée for the due and regular adminis- 
tration of the estate. It is clear from the court's discussion, however, 
that had there been an adverse holding or claim — that is, a holding 
with claim of right or title adverse to the trustée — the case would hâve 
been différent. And thus it is apparent that the court differentiates 
between a case where the party claims in the right of the bankrupt 
and one where he claims adversely to the latter, or to his trustée, who 
succeeds to ail his rights and interests. 

An earlier case (Bryan v. Bemheimer, 181 U. S. 188, 21 Sup. Ct. 
557, 45 L. Ed. 814) is also illustrative. There the bankrupt, nine days 
before the filing of the pétition in bankruptcy, made a gênerai assign- 
ment for the benefit of his creditors ; but, subséquent to the filing of 
the pétition, the assignée sold the property to Bemheimer, a third party. 
Upon the application of certain creditors, interposed after adjudication 
in bankruptcy, the court directed the marshal to take charge of the 
property, and that notice be given the purchaser to appear and set forth 
his claim thereto. The purchaser came in, and the property rights 
were accordingly adjudicated, and held to be in the trustée. The court 
determined that, as the property was not held by the assignée under 
any claim of right in himself , but under a gênerai assignment, which 
was in itself an act of bankruptcy, and, as the sale to Bemheimer was 
made after, and with knowledge of, the pétition in bankruptcy, the 
latter had no title superior to thàt of the bankrupt's estate, and hence 
that the District Court had jurisdiction in a summary proceeding to 
détermine respecting the conflicting rights of the parties. The court, 
however, alluded to the fact with some emphasis that Bemheimer had 
consented to the form of proceeding, thus bringing the case within the 
purview of subdivision "b" of section 23. 

Thèse cases indicate, with more or less directness, the principle on 
which the District Court should and ought to take jurisdiction in 
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matters involving the property rights incident to the estate of the 
bankrupt. If the party contesting 5ie right of the trustée to the prop- 
erty is claiming in the right of the bankrupt, the case is one for sum- 
mary proceeding; but if claiming adversely, by title paramount, then 
it is a case for the Circuit Court or the state court, as the facts may 
warrant. 

The case of Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 
49 L. Ed. 1157, présents a différent phase of the controversy. There 
the trustée brought suit, in the District Court sitting in bankruptcy, 
against third parties claiming a lien upon goods alleged to be the prop- 
erty of the bankrupt, but which had been turned over by the receiver in 
bankruptcy, though without an order of court or other authority, to 
such parties to be subjected to their claim of lien. The trustée brought 
a plenary suit to détermine the validity of the lien and his right to the 
possession of the property freed of the alleged incumbrance. The ju- 
risdiction of the court was challenged, and it was held that, quoting 
from the head note: 

"The bankruptcy court has jurlsdlctlon of a proceedîng In the nature of a 
plenary action brought by the trustée to détermine controversies in relation 
to property held by the bankrupt or by other parties for him, and the extent 
and character of liens thereon." 

In the course of the opinion, the court alluded to the Bardes Case, 
and was of the view that it did not détermine the authority of the Dis- 
trict Court to entertain jurisdiction of a proceeding instituted for the 
adjudication of rights in or a lien upon property which had come into 
the possession of the bankruptcy court ; and f urther on it says : 

"We thlnk the resuit of thèse cases is, in view of the broad powers con- 
ferred In section 2 of the bankrupt act, authorlzing the bankruptcy court to 
cause the estate of the bankrupt to be coUected, reduced to money and dls- 
trlbuted, and to détermine controversies In relation thereto, and bring in and 
substitute additional parties when neeessary for the complète détermination 
of a matter in controversy, that when the property has become subject to the 
Jurisdiction of the bankruptcy court as that of the bankrupt, whether held by 
hlm or for him, jurisdiction exista to détermine controversies in relation to the 
disposition of the same and the extent and character of liens thereon or rights 
thereln." 

The relation of the parties in the case at bar is the exact reverse 
of that of those in that case, but the principle involved appears to me 
to be the same. The purpose is to détermine the validity of the alleged 
lien claimed upon the property of the bankrupt. The fund derived 
from the sale of the lumber and logs has passed into the hands of the 
trustée, and, although the contracts for the timber with the Lewises are 
in the hands of plaintifï by assïgnment as collatéral, yet the corpus of 
the lien, to wit, the timber, whatever may be the interests of the bank- 
rupt, has passed into the constructive possession, at least, of the trus- 
tée, so that the whole property is within the possession, actual or con- 
structive, of the bankrupt court, and the suit is brought in that court, 
by the lienholder, to détermine the corrélative rights of the parties. 
The plaintiff does not in any way hold, or assume to hold, adversely to 
the trustée in bankruptcy, and I see no reason why a plenary suit may 
not be maintained by the lienholder against the trustée to détermine 
those rights, as well as by the trustée against the lienholder. The suit 
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is plenary in either case, and the court is in the possession of the prop- 
erty involved, That the case is in name one for a f oreclosure dpes not 
in itself détermine the jurisdiction. ;The court will not forecjose in 
the way that f oreclosure proceedings are finally adjusted, 'but it will 
déclare the lien, if any exists, and leave the trustée to dispose pf the 
property, and the assets will be marshaled in accordance with the rel- 
ative rights of the creditors of the estate ; the legitimate lienholder be- 
ing preferred, of course, to the gênerai creditor. This disposes of the 
question of jurisdiction. 

It is next insisted that, under the allégations of the biU, the plain- 
tiff has no lien, or, in other words, that no mère verbal agreement 
that a party shall hâve and hold a lien is compétent to impose upon 
the property such an incumbrance. Whatever may be the rule as it 
relates to realty, I shall only inquire for the présent, as it concerns 
Personal property. 

To create an équitable lien, ît is essential that there be a contract 
showing an intention to charge some particular property, and it is said 
by the authors of the American and English Enc. of Law (volume 19, 
p. 14) that: 

"Such contracta will create a lien on personal property though only verbal." 

Mr. Pomeroy gives considération to the subject as follows: 

"The doctrine may be stated, In Its most gênerai form, that every express 
«xecutory agreement In wrltlng, whereby the contractlng party sufficlently in- 
dlcates an Intention to make some particular property, real or personal, or 
fund, thereln descrlbed or Identlfled, a securlty for a debt or other obligation, 
or whereby the party promises to convey or asslgn or transfer the property as 
securlty, créâtes an équitable lien upon the property so Indlcated, which is 
enforceable agalnst the property In the banda, not only of the original con- 
tractor, but of hls helrs, admlnlstrators, executors, voluntary assignées, and 
purchasers or Incnmbrancers with notice. Under like clrcumstances, a mere- 
ly verbal agreement may create a slmllar lien upon personal property." 8 
Pomeroy's Bqulty, S 1235. 

The gênerai doctrine as hère announced has the apparent sanction of 
the Suprême Court of the United States, in Ketchum v. St. Louis, 101 
U. S. 306, 25 L. Ed. 999, and Walker v. Brown, 165 U. S. 654, 17 
Sup. Ct. 453, 41 L. Ed. 865, and is expressly approved in Chattanooga 
National Bank v. Rome Iron Co. (C. C.) 102 Fed. 755. In the lat- 
ter case, while there was a writing, there was no delivery of the per- 
sonalty sought to be charged, and the point was made that there was a 
want of delivery, thus differentiating the transaction from a pledge; 
but the court held that, by reason of the doctrine thus expressed, the 
lien attached notwithstanding there was no delivery. 

Another objection urged against the validity of the alleged lien is 
that it was not recorded. The answer to this is that the law does 
not require such an agreement to be recorded. What it does require 
to be recorded is any mortgage, deed of trust, or other instrument of 
writing intended to operate as a mortgage of personal property, and 
the penalty denounced against the nonrecording of such an instru- 
ment, unless its exécution is accompanied by an immédiate delivery 
and an actual and continued change of possession of the property, is 
that it shall be void as against subséquent purchasers and mortgagees 
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in good faith and for a valuable considération. Sections 5630, 5631, 
and 5633, B. & C. Comp. Or. Another statute, namely, section 788, 
subd. 40, B. & C. Comp. Or., prescribes that every sale of personalty 
capable of immédiate delivery, and every assignment of such property 
by way of mortgage or security, uniess accompanied by delivery and 
foUowed by actual and continuée change of possession, créâtes a pre- 
sumption of fraud as against creditors or subséquent purchasers in 
good faith and for a valuable considération, disputable, however, by 
making it appear on the part of the person claiming under the sale 
or assignment that the same was made in good faith, for a sufRcient 
considération, and without intent to defraud. 
It has been determined that: 

"Eîxcept In cases of attachments against the property of the bankrupt wlth- 
In a prescrlbed time preceding the commencement of proceedlngs in bank- 
ruptey, and except In cases where the disposition of property by the bankrupt 
Is declared by law to be fraudulent and void, the assignée takes the title sub- 
ject to ail equities, liens, or Incumbrances, whether created by opération of 
law or by act of the bankrupt, whlch existed against the pi-operty In the hands 
of the bankrupt. • ♦ • He takes the property in the same 'pUght and 
condition' that the bankrupt held It" ïeatman y. Savings Institution, 95 U. 
s; 764, 24 li. Ed. 589. 

See, also, Stewart v. Platt, 101 U. S. 731, 25 L. Ed. 816, and Hauselt 
y. Harrison, 105 U. S. 401, 26 L. Ed. 1075. 

So it is said, in the récent case of Security Warehousing Co. v. Hand, 
143 Fed. 32, 74 C. C. A. 186, cited and much relied upon by counsel 
for défendants, that : 

"Liens that remaln undlsturbed are those that were good against both the 
bankrupt and hls creditors Immedlately preceding the adjudication." 

The complaint hère, however, shows, not only good faith in agree- 
ing with Buck for the lien, but in advancing the money for labor and 
supplies necessary for the manufacture of the timber into logs and the 
logs into lumber. Not only this. The biU further sets forth that the 
creditors "had full notice and knowledge ail the time" of said agree- 
ment, thus bringing home to them the very conditions contemplated by 
the statute touching sales and the mortgaging of personal property. 
As a légal proposition, it is quite true that section 67a of the bank- 
ruptcy act "vitiates as liens ail claims which, for want of record or for 
other reasons, the bankrupt's creditors might hâve avoided as liens; 
that is, no secret liens or equities shall prevail against the trustée that 
were not good against the gênerai unsecured creditors represented by 
the trustée." But the bill puts the matter beyond the local statute, and 
shows good faith on the part of plaintiff, and notice and knowledge on 
the part of the creditors, which, if true in fact, would subordinate the 
claims of the creditors to that of plaintiff. If the creditors or the trus- 
tée can show to the contrary, that will be a matter of défense under a 
proper answer. I am passing on the complaint only for the présent. 

The two récent cases of Morgan v. First National Bank, 145 Fed. 
466, 76 C. C. A. 236, and Moore v. Green, 145 Fed. 472, 76 C. C. A. 
242, are controlled by a local statute peculiar to West Virginia, and do 
not seem to me to be applicable to the présent controversy. 

A further suggestion is that the arrangement with the Elgin L,umber 
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Company could not take effect by relation back to the verbal agree- 
ment, so as to relieve it of the objection that the lien was procured 
within four months of the adjudication in bankruptcy. While it is al- 
leged this arrangement was in furtherance of the verbal agreement, it 
was not the transaction that conferred the lien. The verbal agreement 
did that, if one attached. Furthermore, no lumber came into Ûie hands 
of the Élgin Lumber Company, so that the arrangement can scarcely 
be relied upon as an aid to the agreement in the way of imposing a 
lien. Having been set out by the complaint, it merely shows the good 
faith in which the agreement was being carried out between the parties. 

Another suggestion is that it was incompétent for the parties thus to 
impose a lien upon after-acquired property. It is sufficient answer to 
this that Buck had at least a potential interest in the logs and lumber, 
and it is believed that it was compétent for him to affix the lien, look- 
ing first to the manufacture of such logs and lumber; the timber out 
of which the product was to be manufactured being his by indisputable 
purchase. 

What I hâve said relates to the logs and lumber; they being unques- 
tionably personal property. 

It is insisted that the standing timber is realty, and that in any everit 
no lien attached thereto. But it is not necessary that I décide that 
question now. It is sufficient, in view of the demurrers, that the bill 
States a cause of suit ; and this it does, at leâst as it relates to the logs 
and lumber, and the funds deriVed therefrom. The question whether 
the timber is realty, under the law, and whether plaintifï's alleged lien 
attached thereto or not, may be determined at the final hearing, 

The demurrers also go to the want of necessary parties. The title 
of the Lewises and that of Smittle in the timber, however, had passed 
to Buck, and from Buck to the trustée. The vendors and Buck, there- 
fore, having no interest remaining in the property, it was not essential 
that they be made parties. 

The judgment of the court will be that the demurrers be overruled. 



THE NINFA. 

(District Court, D. Oregon. October 7, 1907.) 

No. 4,725. 

Shippin G— Relation of Ship to Cabgo— Harteb Aot. 

Section 3 of the Harter act (27 Stat 445, c. 105 (U. S. Comp. St 1901, 
p. 2946J), which provides that, If the owner of a vessel shall exercise due 
diligence to malie such vessel In ail respects seaworthy and properly 
manned and equipped and supplied, neither the vessel nor owner shall be 
llable for loss or damage to cargo resultlng from faults or errors In navi- 
gation or management, nor from périls of the sea, as constnied by the 
Suprême Court, does not exempt the vessel nor owner from liability for 
the conséquences of unseaworthiness, even though due diligence was exer^ 
clsed to make her seaworthy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, S 492. 

Statutory exemptions of shipowners from llablllty, see note to Nord- 
Deutcher Lloyd v. Insurance Co. of North America, 49 C. G. À. 11.] 
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2. Same— Seawobthiness— Due Diligence. 

Due diligence to make a vessel In ail respects seaworthy, withln the 
meaning of section 3 of the Harter act (27 Stat 445, c. 105 [U. 8. Comp. 
St 1901, p. 2&46]), does not requlre merely due diligence on the part of the 
owner himself, nor in respect to construction only, but on the part of those 
to whom the owner has Intrusted the duty, and in respect, not only to 
construction, but aiso to inspection, maintenance, and repalr. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shlpping, § 492.] 

8. SAME— LXABILITY FOB DAMAGE TO CABOO— BUBDEN OF PeOOF. 

Where the proof shows damage to the cargo, the burden Is cast upon 
the ship to establish the faet of seaworthlness, or to show due diligence 
in ascertalnlng whether or not she was in fact seaworthy, and in maklng 
her so at the beglnning of the voyage. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 44, Shipping, §| 481, 
482.] 

4 Saue. 

The Iron ship Nlnfa, 20 years old, was purchased and soon thereafter 
chartered by the new owner to carry a cargo of cément from llK>ndon to 
the port of IJos Angeles, Cal., and Portland, Or. At the time of the sale 
she was eiamlned cursorlly by agents of the purchasers, one of whom 
tested the deck somewhat wlth a hammer and a small knife, but no 
thorough inspection was made. In the north Atlantic she encountered 
rough weather for several days, durlng whlch the seas washed over her 
decks, and at the end of that tlme It was found that there was a considér- 
able quantlty of water In tlie hold, which was pumped ont. Such water 
admlttedly entered through her deck seams, whlch were open in places and 
were partlally calked by the master before reachlng Portland. The weath- 
er encountered was no worse than mlght hâve been antlclpated, and the 
ship durlng the most of the time did not greatly shorten sail and dld not 
suffer material ln]ury. On reaching port the cargo was found to hâve 
been serîously damaged by water; the cément In the lower tier of bar- 
rels belng cofnpletely solldifled. Held, that the damage was not due to 
périls of the sea in a legai sensé, but to the unseaworthiness of the ship, 
and that the owners dld not exercise due diligence in inspection and to 
make her seaworthy before the commencement of the voyage, such as to 
relleve the ship from llablllty. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 44, Shlpping, § 492. 

Loss by périls of the sea, see notes to The Dunbritton, 19 C. G. A. 465 ; 
Southerland-Innes Oo. v. Thynas, 64 C. 0. A. 118.] 

In Admiralty. Suit for damage to cargo. 

Llbelants chartered the ship Nlnfa (J. A. Maresca & Sons belng the own- 
ers) for the carriage of a cargo of cernent and other lawful merchandise from 
London, Bngland, to the port of Los Angeles, Cal., and Portland, Or. TBe 
charter party eontain'ed the ordlnary warranty that the ship was tlght, 
staunch, and strong, and in every way fit and seaworthy for the carriage of 
the cargo upon the voyage eontemplated. When the ship arrlved at Los 
Angeles, a large part of the cargo was discharged at that port, and was found 
to hâve been seriously damaged by contact wlth sea water taken Into the 
Bhlp's hold. The ship then contlnued on to Portland, where It was ascertaln- 
ed that other portions of the cargo were damaged from the same cause. The 
purpose of the libel Is to recover compensation for the damages to cargo thus 
Bustalned; the grounds asslgned therefor belng the unseaworthiness of the 
vessel and négligent stowage and dunnage of the cargo. 

The ship is an English craft. of Iron, and was constructed in about the 
year 1882. It was purchased by Maresca & Sons In December, 1902. Capt. 
Lauro Lauro, who was In charge on thls voyage, States that at the tlme of the 
purchase he went over the ship wlth another captaln, and "at that tlme It was 
In very good condition" ; that he examined her carefuUy ail over, her "hull," 
"portholes," "decks," "In every place; looked ail over the ship;" and that tt 
156 F.— 33 



514 156 FEDBKAL EEPOETBR. 

was a few days afterwards that he commenced to load the cargo. On cross- 
examlnatlon he testlfles as follows: "Q. How long were you on the ship? 
How long dld you spend examlnlng her? A. I went in the day two or three 
times. Q. Two or three times in one dayî A. No; not one day. I went 
around to look. I was very careful to look around. Q. Dld you try her 
decks? A. Tes. Q. How? A. I try with — What do you mean? Q. Did 
you examine her decks? A. Yes ; I look at the decks. Q. How long did you 
spend looking at the decks? A. Half or three-quarters of an hour, Q. Did 
you try the decks in any manner? Dld you test them? A. No — Well, the 
captaln, the nephew of the owner, trled the decks. Q. You dldn't? A. I did 
not" And further, on redirect examlnation: "Q. But when you got down 
to look at the shIp, do I understand you rlghtly that you were wlth him? A. 
Yes. Q. Now, dld you see, or did you not see — I want to know what the fact 
Is — what Mr. Maresca did when he was looking over the ship? A. He got a 
hammer and went to knock around the ship In every place he can. Q. Did 
he hâve anything else but a hammer? A. He got a knife — a small knlfe. Q. 
What dld he do wlth the knife, If anything? A. To try to take offi some rust, 
If any. Q. He went around wlth a knlfe and trled the deck. You saw hlm 
do that, did you? A. Yes; but I don't try the deck. Q. But he did, though? 
A. Yes ; he did." Surveys of the ship by the Italian consul at London, and by 
Lloyd's agent at the same place, show that the ship, prier to the tlme of her 
loadlng, and at the tlme she was ready to sail, was seaworthy and properly 
stowed. 

In descrlbing the weather and the sea from about February 5, 1903, Capt. 
Lauro testifles : "From that tlme to the tropics always bad weather. * • » 
Very changing weather. One hour calm ; by and by plenty of wind ; always 
very confused sea, big swell. Sometlmes I take in the salis; sometimes 1 
loose them. * • ♦ Nearly always bad weather, with plenty of water on 
deck; always water on deck. * • * The ship was rolling and pltchlng, 
• • • rolling and laboring very much. ♦ * • The last bad weather 
was very bad weather. I found water in the well. • * * i ordered the 
pump just to dry that water as soon as I can. There was always plenty of 
water on deck, and the ship was stralning and laboring heavily, and the crew 
was pumplng and was doing the best they can." It was some days before 
the well was pumped ont. The wltness continues: "When I reached the 
trade wlnd^the good weather — I ealked the fore peak, the deck, and some 
seams on deck fore and aft the ship, along the ship. * ♦ * In some places 
three or four feet hère; three or four feet hère; four or flve feet anothe" 
seam. Perhaps in the same seam alongside the ship I ealked two or three 
places In the seam, and so on, around the deck. * * * When I flnlshed that 
bad weather I came Into the trade wlnd, north Atlantic trade wind. Then I 
ealked that part under the forecastle." A gale of wind was encountered ofC 
Staten Island, lastlng for about tvi'o days; and after roundlng the Hom It 
is related that "bad weather wlth big sea and water on deck" prevailed for 
from 15 to 20 days, but no water was found In the well or hold of the ship 
agaln upon the entlre voyage. In the south Pacific It was found that the 
oakum bad squeezed ont or spewed up somewhat upon the deck. Capt. Lauro 
says further: "I found the oakum spewed out in the north Atlantic after that 
bad weather. After that I ealked some seams. In the north Atlantic, and 
coming to Los Angeles I saw that the deck need ail to be ealked; and after 
that, coming up from Los Angeles to Portland, I ealked the deck, just to pré- 
pare the ship — the deck can't pass — just to avold expense in Portland. I 
ealked that deck from Los Angeles to Portland just to prépare the ship for 
survey." Belng asked, "Why dld she leak from the deck. If you know?" wlt- 
ness answered : "I know that, when the ship was stralning In the very bad 
weather, the deck mlght leak." 

The damage sustained by the ship up to the 23d of February, which Is ail 
that she sufCered on the entlre voyage, consisted in breaking the fore topmast 
staysall, the flrst jib sheets, a wooden ladder leading up on the poop, and a 
fastenlng of the anchor, and, further, a pièce of the flgure-head was lest ; but 
nothlng ^as loosened on deck. At Los Angeles the captaln made a protest, 
whlch shows, among other thlngs, the followlng: "That In the mornlng of 
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saia 23d February, whlle runnlng under lower topsails, there was a very 
strong Southwest gale blowing, and a very rough sea ; tbe ship laboring heavlly 
and taking large quantities of water. That on exainining the well It was 
found that a considérable quantlty of water had leaked into the hold, owing 
to the deck of the ship being strained by tbe heavy laboring in the rough sea." 
This he explains as not stating the full fact, because the officer wbo drafted 
the protest did not insert therein the full and true information given hlm, 
whieh the captain says was coutained in his record, as follows: "In the 
morning of the 23d of February, having wind from sou'west of exceedlng force 
and tempestuous sea boiling up from différent points, which from every 
part broke outside of the ship and on deck, causing the ship to labor eKtraor- 
dlnarily. We found much water in the well. We pump constantly until the 
well was dry. The water <?ame up mixed with cernent." Capt. Lauro states, 
however, that the protest was fuUy explained to hini in English before be sub- 
scribed and swore to the same. 

A. Lester Best, one of Lloyd's agents, of Los Angeles, made a survey of the 
vessel upon its arrivai at that port, and reported that: "On an examlnation 
of the 'tween-decks and the hold of the ship, we find that the water came in 
freely through the decks in a number of places, espeeially on the starboard 
side of the ship abreast of the mainmast, and also aft and round the mizzen 
mast." Capt. Hoben, a man of large expérience as a marine surveyor, made 
a survey of the ship in this port, at the request of libelants, and in answer 
to the question, "Where did that ship show évidence of having leaked in 
the decks — in wbat portion of the ship?" says: "Oh, there was practically 
ail over the main deck. It appeared to me that the deck wasn't in good con- 
dition when the ship left home, and that they found out the deck was leak- 
ing, and they calked It hère and there, wherever they thought it was leaklng 
the most" 

It was shown by compétent witnesses that the dunnage consisted of four or 
flve Inches along the keelson, extending on either side»from four to ten feet, 
but that there was none at the bilge or in the wings of the ship. It was 
further shown that a proper and sufficient dunnage would bave consisted 
of from four to six inches at the keelson, and not less than ten at the bilge or 
in the wings. There is further évidence tending to show that the vessel had 
received no perceptible strain in the parts usually affected by heavy gales and 
stress of weather. The cargo was found on arrivai in this port to be damaged. 
The cernent In the bottom tier of barrels was hardened by contact with the 
water, and that in the next tier above considerably affected by tbe same cause. 

Williams, Wood & Linthicum, for libelants. 
W. C. Bristol, for respondent. 

WOLVERTON, District Judge (after stating the facts as above). 
It has been made a question as to what bearing the Harter act has upon 
the détermination of this controversy. The respondent maintains that 
it has a distinct and persuasive bearing, while the libelants, upon the 
other hand, put it beside the case, and assert that, under its proper con- 
struction, it is without important application, in view of the facts as 
substantiated by the évidence. In this relation I will make some in- 
quiry as to the state of the law prier to the adoption of the Harter 
act and the causes that led up to its enactment. 

Where not qualified or restricted by an express agreement, there was 
an implied warranty by the shipowner attending every contract for the 
carriage of goods at sea that his vessel was seaworthy at the outset of 
the voyage, which warranty was absolute, not depending in any meas- 
ure upon the observance of diligence, or upon knowledge or ignorance 
respecting her actual condition in any particular. Chancellor Kent ex- 
presses the ruie in the following language : 
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"The shlp naust be fit and compétent for the sort of cargo and the par. 
tlcular service in whleh sbé 18 éttgaged. If there should be a latent defect 
In the vessel, unlaiowii to thé OWner and not dlscoverable upon examlnatlon, 
yét the better opinion Is that' the owner must answer for the damage caused 
by the defect It Is an ImpUéd warranty In the contract that the ship be 
Sound for the voyage, and the owner, llke a common carrier, Is an Insurer 
agalnst everythlng but the excepted périls." 3 Kent's Com. 205. 

The rule was expressly applied in England in The Glenfruin, 10 
P. D. 103, and The Cargo ex Laertes, 12 P. D. 187. In each of thèse 
cases there was a breakage caused by a latent defect not discoverable 
by the exercise of reasonable care. In the -former it was held that 
under the impHed warranty of seaworthiness the shipowner contracts, 
not merely that he will do bis best to make the ship reasonably fit, but 
that she shall really be fit for the voyage; and in the latter that the 
ship was not seaworthy, and that, but for a limitation on the implied 
warranty in the bills of lading, there would hâve been a breach. The 
Suprême Court of the United States has adopted the following lan- 
guage, stating the doctrine, being an utterance of Mr. Justice Gray 
while sitting in the Circuit Court, namely: 

"In tevery contract for the carriage of goods by sea, unless otherwise ex- 
pressly stipulated, there Is a warranty on the part of the shipowner that the 
shlp Is seaworthy at the tlme of beglnnlng her voyage, and not merely that 
he does not know her to be unseaworthy, or that he has used hls best efforts to 
make her seaworthy. The warranty Is absolute that the ship Is, or shall be, 
In fact seaworthy at that tlme, and does not dépend on his knowledge or Ig- 
norance, hls care or négligence." The Edwln I. Morrison, 153 U. S. 199, 210, 
14 Sup. et 823, 825, 38 li. Ed. 688. 

And Mr. Chief Justice Fuller, in the décision reridered in The Cale- 
donia, 157 U. S. 124, 131, 15 Sup. Ct 537, 540, 39 L. Ed. 644, where it 
was urged that the warranty was not absolute and did not cover latent 
defects not ordinarily susceptible of détection, after a citation of the 
case of The Edwin I. Morrison and a review of many authorities, says, 
with perspicuity: 

"In our opinion the shlpowner's undertaklng is not merely that he wlll do 
and has donc hls best to make the shlp fit, but that the ship Is really fit to 
undergo the périls of the sea and other Incldental risks to which she must be 
exposed In the course of the voyage; and, thls being so, that undertaklng )■ 
not dlscharged because the want of fltness is the resuit of latent defects." 

This case was determined shortly prior to the adoption of the Harter 
act (Act Feb. 13, 1893, c 105, 27 Stat 445 [U. S. Comp. St 1901, p. 
2946]), and is conspicuous as showing the state of the law at the time 
as it relates to the rule pointed out. Mr. Justice Brown has shown the 
purpose of the Harter act, and the causes that led to its adoption, in 
The Delaware, 161 U. S. 459, 471, 16 Sup. Ct. 516, 522, 40 L. Ed. 771. 
He says : 

"It la entlrely dear, however, that the whole object of the act is to modlfy 
the relations previousiy exlstlng betvveen the vessel and her cargo. ïhls la 
apparent not only from the tltle of the act, but from Its gênerai ténor and 
provisions, whlch are evldently designed to flx the relations between the car- 
go and the vessel, and to prohibit contracta restricting the Uability of the 
vessel and owners In certain particulars connected with the construction, re- 
pair, and outflt of the vessel and the care and delivery of the cargo. The act 
was an outgrowth of attempts, made In récent years, to limlt, as far as pos- 
sible, the llablllty of the vessel and her owners, by insertlng In bllls of lad- 
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Ing stipulations agalnst losses arislng from unseaworthiness, bad stowage, 
and négligence In navigation, and other forms of liabllity which had been 
held by tbe courts of England, If nof of this country, to be ralld as contracta 
and to be respected, even when they eiempted the shlp from the conséquences 
of lier own négligence. As décisions were made by the courts from tlme to 
tlme, holding the vessel for nonexcepted liabilities, new clauses were Inserted 
In the bills of lading to meet thèse décisions, untll the common-law respon- 
slbility of carriers by sea had been frlttered away to such an extent that 
several of the leading commercial associations, both in this country and in 
England, had taken the subject in hand and suggested amendments to the 
mariîîme law in Une wlth those embodled In the Harter act." 

So Mr. Justice Shiras says, as to the purpose of the act : 

"Plalnly the main purposes of the act were to relieve the shipowner from 
liabllity for latent defeets not discoverable by the utmost care and diligence, 
and, In event that he bas exercised due diligence to malce his vessel sea- 
worthy, to exempt him and the ship from responsibillty for damage or loss, 
resultlng from faults or errors In navigation or in the management of the 
vessel." The Irrawaddy, ill V. S. 187, 192, 18 Sup. Ct 831, 833, 43 li. Ed. 
130. 

The first section of the act relates to and inhibits any agreement 
whereby the vessel, its owner, master, or agents, may be relieved ol 
the conséquences of its or their own négligence, fault, or failure in the 
proper loading, stowage, care, or delivery of any goods or property 
committed to its or their charge for carriage. Obviously, in view ol 
the causes, as related by Mr. Justice Brown, leading up to and in- 
ducing the adoption of the act, such a provision was deemed essential 
to prevent the shifting of burden for the conséquences of fault o«- 
failure of duty to those who were innocent thereof and had a right 
to expect faithful service. In other words, the statute anchors the 
duty where it lay under the old and long-established rule in maritime 
law, which is so just and équitable that fair dealing would not admit of 
its being obviated by stipulation or contract. Note the section relates 
to loading, stowage, care, and proper delivery. 

The second section relates to and inhibits any agreement whereby 
due diligence on the part of the vessel, or its owner, master, or agents, 
to properly equip, man, provision, and outfit the vessel, and to make her 
seaworthy and capable of performing her intended voyage, may be 
relieved against. It also inhibits any relief by contract against the ex- 
isting obligations of the master, officers, agents, or servants to care- 
fully handle and stow the cargo, and to care for and properly deliver 
the same. This section has, in effect, been construed as authorizing 
the vessel to contract against the obligation of seaworthiness, but not 
against the duty of exercising due diligence to render her in ail re- 
spects seaworthy and fit for the voyage contemplated, but that, with- 
out a contract for the purpose, the section does not, of its own force 
and opération, relieve against the obligation of providing a seaworthy 
vessel. In other words, by the intendment of the provision under con- 
sidération, it is still incumbent upon the owner, master, or agents to 
provide a seaworthy ship, unless by contract he or they shall limit 
their obligation to the exercise of due diligence to make her so. This 
latter obligation cannot, however, under any conditions, be relieved 
against. The Carib Prince, 170 U. S, 655, 18 Sup. Ct, 753, 42 h. Ed. 
1181. 
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The third section provides that, if the owner shall exercise due dili- 
gence to make his vessel in ail respects seaworthy and properly manned, 
equipped, and supplied, neither the vessel nor her owner shall become 
or be held responsible for damage or loss resulting from faults or er- 
rors in navigation or in the management of the vessel, nor shall either 
be held liable for losses arising from dangers of tlie sea, acts of God, 
public enemies, etc. In the case last cited Mr. Justice White bas 
placed a construction on this section in language following ; 

"The exemption of the owners or charterers from loss resulting from 'faults 
or errors in navigation or in the management of the vessel,' and for certain 
other designated causes, In no way Implies that, because the owner Is thus 
exempted when he has been duly diligent, thereby the law has also relleved 
him from the duty of furnishing a seaworthy vessel. The Immunity from 
rlslîs of a described character, when due diligence has been used, cannot be 
so extended as to cause the statute to say that the owner, when he has been 
duly diligent, Is not only exempted in accordance with the ténor of the stat- 
ute from the limited and designated risljs which'are named thereln, but is 
also relleved, as respects every claim of every other description, from the 
duty of furnishing a seaworthy ship." 

To understand the point in controversy in the case, it should be 
stated it was found that the sole cause of the accident giving rise to 
the suit was a latent defect in a rivet passing through a ballast tank, 
from which the head had broken oflf, leaving a hole through which wa- 
ter poured in and upon the merchandise of the libelant. This defective 
condition of the rivet was found to hâve been caused by the fact that 
the quality of iron had been injured during the construction of the 
vessel by too much hammering, so that it became brittle and weak, ren- 
dering it unfit to sustain the reasonable pressure caused by filling the 
tank with water while at sea, and consequently causing the vessel to 
be unseaworthy at the time the bills of lading were issued and the 
goods were received on board. The contention made was that, as 
the owner exercised due diligence to make the vessel seaworthy, he 
was consequently not liable, because, under the présent state of the 
law, the shipowner is no longer under the obligation to furnish a sea- 
worthy ship, but only to exercise due diligence to do so. Wallace, Cir- 
cuit Judge, sitting in the Court of Appeals, Second Circuit, places this 
interprétation upon the language of Mr. Justice White: 

"The provisions of the statute knovra as the Harter act (section 3), by which, 
If the owner 'has exercised due diligence to malie the said vessel in ail re- 
spects seaworthy, neither the vessel, her owners, agent, or charterer, shall be 
held liable for losses arising from dangers of the sea' (27 Stat. 445), does not 
relleve the vessel, notwithstanding It is satlsfactorily proved that due dili- 
gence was thus exercised by the owner." The Sandfield, 92 Fed, 663, 604, 34 
0. C. A. 612, 613. 

And such was the understanding of Dallas, Circuit Judge, in the 
case of Farr & Bailey Mfg. Co. v. International Nav. Co., 98 Fed. 636, 
637, 39 C. C. A. 197, 198, wherein he says : 

"This act has not modifled the obligation of owners to furnish a seaworthy 
ship." 

And such is undoubtedly the correct rendering of the décision. But, 
if there was any question about the understanding, it is set at rest by 
the déclaration of Mr. Justice Brown in his dissenting opinion ren- 
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dered in the same cause, wherein he says (page 664 of 170 U. S., and 
page 757 of 18 Sup. Ct. [43 L. Ed. 1181] ) : 

"I agrée with the majority of the court that the Harter act cuts no figure 
In this case. While it is possible that the framers of this act may hâve In- 
tended to exonerate ships from the conséquences of unseaworthiness, where 
due diligence had been used to make them seaworthy, it must be conceded 
that the language of the third section does not express such Intent, slnce it 
only exonérâtes them from loss or damage resulting from faults or errors In 
navigation or management." 

And also by the explicit enunciation of the court in the later case of 
The Silvia, 171 U. S. 462, 464, 19 Sup. Ct. 7, 8, 43 L. Ed. 341, that: 

"The Harter act has not released the owner of a ship from the duty of mak- 
Ing her seaworthy at the beginning of her voyage" — citing The Carib Prince. 

I hâve been impressed that the statute (this third section) prescribes 
a condition which in respect of its opération has the same efïect as if 
a stipulation were inserted in the bill of lading exempting the vessel 
or owner from the conséquences of unseaworthiness, provided due 
diligence was observed in rendering the vessel seaworthy. In illus- 
tration, in the case of The Friesland (D. C.) 104 Fed. 99, 100, the 
bill of lading contained, among other things, the following exceptions : 

"It ia also mutually agreed that the carrier shall not te liable for loss or 
damage occasioned by • * * any latent defect in hull or machinery or 
appurtenances, * * * or by unseaworthiness of the ship at the time of 
shipment, or the commencement of or any period of the voyage, provided the 
owners hâve exercised due diligence to make the vessel seaworthy." 

The court says, commenting upon the agreement, that : 

"Assuming the validity of this stipulation (The Carib Prince, 170 U. S. 655, 
18 Sup. Ct. 753, 42 L. Ed. 1181), the question presented is whether the évidence 
shows the exercise of due diligence by the respondent to make the steamer 
seaworthy as respects the condition of the valve chest" 

And further: 

"The stipulation In the bill of lading releases the shîpowner from respon- 
slbility for absolute seaworthiness, provided due diligence is exercised ; but 
it does not release him, nor does it profess to release him, in the least from his 
previous obligation to make such careful inspection as the circiunstances 
require." 

It was there found that a certain valve was out of order, from wear 
and corrosion, rendering the vessel unseaworthy, and that it was a 
lack of the exercise of due diligence in making her seaworthy. 

In the case of The Ontario (D. C.) 106 Fed. 334, it was held that, 
under the facts obtaining, the shipowners were exempted from lia- 
bility for in jury to the cargo, under a provision of the bill of lading 
that they should not be accountable for the unseaworthiness of the ves- 
sel at the commencement of the voyage, provided ail reasonable means 
had been taken to provide against such unseaworthiness. 

The Phœnicia (D. C.) 90 Fed. 116, présents another case wherein 
the question of latent defects and due diligence in securing seaworthi- 
ness under bill of lading is considered. And the later case of Inter- 
national Navigation Co. v. Farr & Bailey Manufacturing Co., 181 U. 
S. 318, 235, 21 Sup. Ct. 591, 593, 45 L. Ed. 830, by some expressions 
found in the opinion by the eminent Chief Justice, seems to lend sup- 
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port in the same direction, There the vessel was found unseawoithy 
by reason of both the covers of the after port on the starboard side be- 
ing left unfastened and open when she entered upon her voyage. I 
quote the expressions alluded to: 

"We do not think that a shipowner exercises due diligence, wltliin the 
meanlpg of tlie act, by merely funlishlng proper structure and equipment; 
for the diligence required is diligence to make the ship in ail respects sea- 
worthy, and that, In our judgment, meaos due diligence on the part of ail 
the owners' servants in the use of the equipment before the commencement 
of the voyage and nntil it Is actually commenced." 

Then, ref erring to the second section : 

"The obligation was to use due diligence to make her seaworthy before she 
started on her voyage." 

And, finally: 

"We repeat that, even If the loss occur through faijlt or error In manage- 
ment, the exemption cannot be availed of unless the vessel was seaworthy 
when she sailed, or due diligence to make her so had been exercised ; and it 
Is for the owner to establlsh the existence of one or the other of thèse 
conditions." 

The impression is also in harmony with the interprétation by an Eng- 
lish décision of a bill of lading incorporating the Harter act ( Dobell & 
Co. V. Steamship Rossmore Co., 2 Q. B. 408), cited in the opinion 
quoted f rom, wherein it was held that : 

"To exempt the shipowner from Uabillty It was not sufflelent merely to 
show that he had personally exercised due diligence to make the vessel sea- 
worthy, but that It must be shown that those persons whom he employed 
to act for him In thls respect had exercised due diligence." 

In that case, through the négligence of the ship's carpenter, who was 
a compétent person, the ship entered upon her voyage with a port im- 
properly calked, which rendered her unseaworthy. 

Rèferring again to the act, the second section renders the obligation 
of the owner or owners to exercise due diligence to make the vessel 
seaworthy and capable of performing her intended voyage binding at 
ail events and notwithstanding any stipulation to the contrary. So, 
with that obligation irrévocable and insusceptible of being thrown oflf, 
the third section has provided, by bringing the pertinent clauses into 
juxtaposition: 

"If the owner of any vessel * • • shall exercise due diligence to make 
the said vessel In ail respects seaworthy and properly manned, equipped, and 
suppUed ♦ • ♦ nor shall the vessel, her owner or owners, charterers, 
agent or master be held liable for losses arisiug from dangers of the sea or 
other navigable waters." 

And I was constrained to the view that this provision answers the 
stipulation that could be made under the old law, and is now proper 
to make, against latent defects or unseaworthiness when due diligence 
is exercised to detect or remedy the deficiency. But such rendering is 
not in accord, as it seems, with the holding of the Suprême Court in 
the case of The Carib Prince; and I cannot say that it was the pur- 
pose of the court by the later décision of International Navigation Co. 
V. Farr & Bailey Manufacturing Co. to overrule or modify such hold- 
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ing. I am therefore bound by the clear ruling of the court in the for- 
mer case. 

However, a distinction bas been observed between latent defects at- 
tending the construction of a ship and those deficiencies, arising subse- 
quently, which may be discovered and remedied through "inspection, 
maintenance, and repair." I refer to the case of The Alvena (D. C.) 74 
Fed. 252. There the damage to a consignment of sugar was caused 
by means of cracks in some manner produced in a layer of cément de- 
signed to protect the iron plate of the vessel, through which sugar 
drainage had set up a corrosion of such iron plate and produced an 
aperture admitting sea water, to the injury oi the cargo. Brown, Dis- 
trict Judge, in determining the cause, has this to say : 

"Thls act has been supposed to relleve the vessel from the conséquences of 
ail latent defects in her construction, where 'due diligence' has been used to 
make her perfect ; and In the case of The Millie R. Bohannon (D. C.) 64 Fed. 
883, I stated that understandlng of the act. See, also, The Sllvia, 15 C. C. A. 
362, 68 Fed. 230, 232. The langUage of the third section of the act, how- 
ever, extends only to 'damage or loss resulting frpm faults, or errors in navi- 
gation or in the management of the vessel' or 'from dangers of the sea' ; and 
it is at least doubtful whether any loss arising solely from a latent defeet 
in the ship, and not through any fault or error of navigation or management, 
Is covered by the act. The requirement of 'due diligence,' however, Is not 
satlsfled by the mère appointment of compétent persons to repair. Due dili- 
gence In repair and equipment must be exercised in fact. The Mary L. Pe- 
ters (D. O.) 68 Fed. 919; The Flamborough, 69 Fed. (D. C.) 470. See The 
Rossmore (1895) 2 Q. B. 4(^. There is no question hère of latent defects in 
the structure of the ship, but only of due diligence in Inspection, maintenance, 
and repair ; and the Harter act does not establish any nev? rule of diligence 
as to elther of those subjecta The obligations of due diligence to make the 
ship seaworthy are In ail respects the same as before the act." 

Upon the authority of this case I am impelled to the application of 
the test of "due diligence" in discovering faulty conditions and main- 
taining the ship under inquiry in ail respects in suitable repair for un- 
dergoing the voyage contemplated, rather than that of absolute sea- 
worthiness. This I do because whatever injury was sustained by the 
cargo in the présent case came about by leakage through the deck, and 
the defects or deficiencies conducing to the leakage were in ail proba- 
bility not a matter pertaining to structure, but such as were brought 
about by use and the détérioration of time. As observed in the opin- 
ion rendered in the case just cited, the "due diligence" required must 
hâve been exercised in fact. 

A ship is seaworthy if it is reasonably fit to carry the cargo which 
it has undertaken to transport. Savs Mr. Justice Curtis, in Dupont de 
Nemours & Co. v. Vance et al., 19 How. 162, 167, 15 L. Ed. 584: 

"To constitute seaworthiness of the huU of a vessel In respect to cargo, the 
hull must be so tight, staunch, and strong as to be compétent to resist ail or- 
dinary action of the sea and to proseeute and complète the voyage without 
damage to the cargo imder deck." 

It is unnecessary to seek further définition as to seaworthiness, as the 
authorities ail concur. The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. 
Ed. 241; The Sandfield, supra; The Orient (C. C.) 16 Fed. 916. 

Where there is a warranty of seaworthiness under the charter party, 
and the proof shows damage to the cargo, the burden is cast upon the 
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ship to estaWish the fact of seaworthiness, or to show due diligence in 
ascertaining whether or not the ship was in fact seaworthy before en- 
tering upon her voyage. It is said in The Edwin 1. Morrison, supra : 

"Périls of the sea were exeepted by the charter party ; but the burden of 
the proof was on the respondents to show that the vessel was in good condi- 
tion and sultable for the voyage at Its Inceptlon, and the exception dld not 
exonerate them from liabllity for loss or damage from one of those périls 
to which thelr négligence, or that of thelr servants, contrlbuted." 

After further considération, the court makes this observation, which 
appHes very nearly to the facts developed in the présent controversy, 
to wit : 

"The obligation rested on the owners to make such Inspection as would as- 
certaln that the caps and plates were secure. Thelr warranty that the ves- 
sel was seaworthy in fact 'dld not dépend on thelr knowledge or Ignorance, 
thelr care or négligence.' The burden was upon them to show seaworthiness, 
and, if they did not do so, they falled to sustaln that burden, even Ihough 
owners are in the habit of not uslng the précautions which would demonstrate 
the fact. In relylng upon extemal appearances In place of known tests, re- 
spondents took the risk of thelr Inablllty to satisfactorlly prove the safety of 
the cap and plate if loss occurred through thelr displacement" 

This authority is often alluded to with approval in subséquent déci- 
sions. See The Phcenicia, supra; In re Meyer (D. C.) 74 Fed. 881; 
The Nord-Deutscher Lloyd v. Président, etc., 110 Fed. 420, 49 C. 
C. A. 1. 
"Périls of the seas" are defîned and construed as foUows : 
"The words 'périls of the seas' embrace ail kinds of marine casualtles, such 
as shipwreck, founderlng, strandlng, etc., and every species of damage done 
to the ship- or goods at sea by the violent and Immédiate action of the wlnds 
and waves, not comprehended In the ordinary wear and tear of the voyage, or' 
dlrectly referable to the acts and négligence of the assured as Its proxlmate 
cause." Tuckerman v. Stephens, eta, Transp. Co., 32 N. J. Law, 320. 

Judge Story gives this définition: 

"The phrase 'danger of the seas,' whether understood In its most limlted 
sensé as importing only a loss by the natural accidents peculiar to that élé- 
ment, or whether understood in its more extended sensé as including inévitable 
accidents upon that élément, must stlU, in elther case, be clearly understood 
to Include only such losses as are of an extraordlnary nature, or arise from 
some Irrésistible force, or some overwhelming power, which cannot be guard- 
ed agalnst by the ordinary exertions of human skill and prudence." The 
Schooner Keeside, 2 Sumn. 567, Fed. Cas. No. 11,657. 

With thèse observations as to the rules of law applicable in cases of 
this nature, I will now détermine the cause as it seems to me the facts 
warrant. It must be first premised that the ship Ninfa was 20 years 
old. Shortly after leaving port, namely, about February 7th, she en- 
countered heavy seas, with more or less wind, not amounting to a 
gale, which continued until the 23d, when water was discovered in her 
hold. On the latter date the log book shows that she was sailing 
"with the lower topsail only, furious wind and chopped sea breaking 
ail over the ship, shaking very much." She continued through the 
stress until the evening at 8 o'clock, when the discovery was made that 
she was taking water. It was only upon the 33d,'and not prior thereto, 
that the sails were reefed so as to leave the lower topsail only for pro- 
pelling the ship. The day previous the log book at 1 a. m. reads : 
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"On starboard tack, with ail the lower salis except the main, fresh wJnd and 
heavy sea." 

At 1 p. m.: 

"Wlnd still (reshenlng. We cannot hold the foresall any longer, so we furl 
It" 

The day previous to that: 

"With the lower salis, sea from starboard, fresh wlnd, and very heavy sea ; 
the shlp suÊfering very mueh for the heavy roUing." 

On the 20th: 

"More steady wind, runnlng with lower salis and main topgallant." 

And on the 19th: 

"With ail the salis except the small ones; llttle wlnd." 

And so on back, with some change of sail, but not of material mo- 
ment. 

The stress of weather thus encountered on the 23d continued for 
some five days before the hold was cleared of the vvater by the vigor- 
ous use of the pumps. Immediately after this expérience the captain 
calked nearly the whole deck, under the forecastle, and at numerous 
places about the ship, running midship and aft. It appears that there- 
after the vessel met with heavy seas and weather, when the deck was 
fiooded constantly, almost, if not quite, as bad as that experienced in 
the north Atlantic just described ; but water was not at any time dis- 
covered in the ship after it was relieved thereof from the occurrence 
of the 33d. It is in évidence that the captain considered it necessary, 
after leaving Los Angeles, to calk nearly the entire deck, and this to 
enable the ship to pass survey. Even after the ship arrived in Port- 
land, it was required to replace some of the planking amidship before 
she was allowed to départ again upon her voyage. The évidence is 
strong that the water came in in many places through the deck, and, 
while it is not apparent that much of the cargo near the top was in- 
jured, yet it is shown, by the évidences of where the water ran through 
amidship, that it undoubtedly came in in that way, and that the cause 
of the damage is attributable to the water pouring through her decks. 
Manifestly a large amount of water was taken into the hold, because 
the first tier of barrels of cernent was entirely solidified, showing that 
it had been wet through thoroughly ; and a portion of the second tier 
was injured. The captain is himself of the opinion that the water 
came through the deck, and there is no testimony that it came in other- 
wise. It will be understood that the leakage from under the forecastle 
did not enter the hold, but the water was taken into the fore peak, 
where no cargo wasstored, and bailed out by means of buckets, so 
that there can be but one conclusion ; that is, that the water entered 
the hold through the main deck, and in great quantities. 

The question résolves itself, therefore, into whether due diligence 
was exercised by the owner of the vessel in rendering her staunch, 
tight, and in every way fit and suitable to undergo the voyage upon 
which she was about to enter. This is a burden resting with the owner, 
as it is a matter conceded that the cargo sustained damages through 
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the admission 6f large quantities of water into the ship's hold. The 
fact appears that the owner made but slight investigation to détermine 
whether or not the deck of the ship was well-calked and safe prior to 
her leaving port. The only testimony in the record in this regard is 
that of Capt. Lauro Lauro, who states that he made very little effort to 
discover the condition of the deck. He applied no tests whatever to 
ascertain whether it was staunch and secure. He relates that another 
captain — Maresca — ^who is a nephew of one of the owners of the ship, 
rçiade some tests ; but they were of cursory character. He simply se- 
cured a hammer, and with it tapped around in différent places on the 
deck and upon the inside of the beat, and with a small knife examined 
the calking. And this was the full extent of any tests applied by the 
owner or any one in his behalf to détermine the sufficiency of the deck 
to withstand the voyage. It is further in évidence that, after thorough 
examination of the ship on its arrivai in port, no strains or openings 
were apparent in and about those parts or sections of the ship where it 
is usual to find them after having passed through heavy or unusual 
seas. There was but small breakage about the ship, and nothing upon 
deck was loosened or swept away. Thèse things go a long way in réfu- 
tation of the testimony of Capt. Lauro touching the severity of the sea 
and the weather through which he passed. 

Considering the âge of the ship, as one witness states it, the "orig- 
inal deck should hâve been ail out of her." But, notwithstanding, there 
has been no attempt to establish whether she had been redecked, or 
what repairs had been made so as to render her decks substantial and 
tight. Assuredly due diligence in ascertaining the condition of her 
decks required that more attention be paid thereto than the évidence in- 
dicates there was. But, even if we admit ail that has been testified to 
upon this subject, when the facts just alluded to are taken into consid- 
ération, it does not seem to me that the damage was caused through 
what the law denominates "périls of the sea." The ship was evidently 
not staunch and tight, as a ship ought to be contemplating a voyage 
from London around the Hom to this port. It is always to be ex- 
pected that severe weather may be encountered in the north Atlantic, 
after leaving London, on the course taken, and, of course, the ship 
should hâve anticipated the usual périls incident to such a voyage. 
The ship Ninfa should hâve been so repaired as to hâve enabled her to 
withstand the kind of weather that she actually encountered. I am 
convinced, at least, that there was lack of due diligence on the part of 
her officers and servants in determining whether or not she was sea- 
worthy before she left port. As was said in The Edwin I. Morrison : 

"In relylng upon external appearances In place of known tests, respondenta 
took the risk of thelr inablllty to satisfactorlly prove the safety of the cap 
and plate, If loss occurred through thelr displacement." 

And so it is hère. Having relied upon their w^rranty that the ship 
was seaworthy, and finding that she was unable to withstand the stress 
of weather, the burden, as has been previously stated, was cast upon the 
owners to show that they had exercised due diligence before she left 

f)ort to détermine whether or not she was in reality seaworthy as it re- 
ates to her deck, which proved insufficient. In this aspect of the 
case, the respondent has not shown due diligence, or any diligence of 
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merit to overcome the prima facie case made by the libelanls. The 
Friesland, International Mfg. Co. v. Farr & Bailey Mfg. Co., and The 
Alvena, supra. I place but slight value on the surveys of the Italian 
consul and Lloyd's surveyors, made before the ship left London, as 
their duties do not call for that rigid inspection and the application of 
known tests for the discovery of fault required of the owner for the 
détermination of whether his vessel is seaworthy. 

As it relates to the dunnage of the cargo, there can scarcely be a 
question that there was négligence on that account. In ail probabihty, 
had the cargo been properly dunnaged, the damage would not hâve 
been nearly so great ; possibly there would hâve been none at ail. So I 
hold, therefore, that the vessel is liable for the damage sustained by the 
cargo. 

I allow libelants damages in amounts as follows: 

On 1,147 barrels K. B. S. cernent, at $2.18 per barrel $2,.';00 46 

" 298 " loss by repaeklng, at $2.50 per barrel 74.5 00 

" 538 " reconditloned. decrease in value, at 23 Va cents 128 43 

" 7 " loss by breakage, at $2.50 17 50 

Oost of Inspection, 1,147 barrels , 22 94 

" ** repKcking, 872 " at 33 cents (lahor) . , 287 7«i 

" " sacks In repaeklng 538 barrels damaçed, 2,152 saeks, at 10 

cents 215 20 

Wharfage and storage on 1,147 barrels, l month 57 35 

On 238 barrels crown cernent abandoned, at $2.08 495 04 

" 46 " entire loss in reconditloning, at $2.40 110 40 

" 232 " recondltioned, decrease in value, at 25 cents 58 00 

C5ost of Inspection, 238 barrels at 2 cents 4 70 

" " repacking. 278 " at 33 cents (labort 9174 

" " 928 sacks used in repacking, at 10 cents 02 80 

Wharfage and storase on 238 barrels, at 5 cents 11 90 

On 75 barrels bleaching powder 150 00 

Extra stevedoring 20 07 

Aggregating $5,007 a5 

— and interest thereon, at the rate of 6 per cent, per annum, frora the 
27th day of November, 1903. 
Judgment will therefore be entered accordingly. 



In re HOPPBE-MORGAN CO. 
(District Court, N. D. New York. October 26, 1907.) 

BII.L8 ABTD NOTKS— TEANSFEB OF NKOOTIABLIE NoTB— DEFENSES AQAIRST IH- 
DOBSEE. 

The holder of an accommodation note, with authortty to use It as collat- 
éral only, has no rlght to sell it outrlght, nor can a person deallng wltfc 
him, with knowledge of the \imited use to whieh the note may be put, ob- 
taln title thereto by an outrlght purchase. 

[Ed. Note. — For cases In point, see Cent Dig, voL 7, Bills and Notes, 
t 817.] 
Sahi^-Bona Fide Ptjechasbb. 

Bnd faith on the part of the purchaser of a negotiable note may b* 
«hown by a wlllful .disregard of and refusai to learn the f acts wheu avail- 
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able and at hand, whlch would iiave shown an Inflrmlty In or want of 
tltle to the note. 

[Ed. Note. — ror cases In point, see Cent Dlg. vol. 7, Bills and Notes, {§ 
821-S24.] 

S. SAiq:. 

A purchaser of a negotlable note from one to whom It was transferred 
by indorsement, with knowledge that the indorser was not the owner of 
the note and was authorized to use It as collatéral only, is not entitled to 
protection aa a bona flde holder. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 7, BUIs and Notes, § 
829.] 

4. BANKEUPTCY— PfiOVABLE DEBTS — IKDOBSKB OF ACCOMMODATION NOTE OF 
COBPOEATION. 

The treasurer of a bankrupt corporation, prlor to the bankruptcy, ex- 
ecuted an accommodation note in Its name without authority and wlthout 
considération. Claimant whlch was a commercial corporation not en- 
gagea In the banklng business, outside of its usual course of business, pur- 
chased such note from an Indorsee, having knowledge at the time that the 
person from whom the latter obtained it was not the owner of the note and 
was authorized only to use It as collatéral. Held, that claimant was not 
a bona flde holder of the note, and that Its invalidity In its inception being 
sho-*n, it was not entitled to prove the same against the estate of the 
maker In bankruptcy without proving afflrmatively that its immédiate 
Indorser was a bona flde holder for value. 

In Bankruptcy. Proceeding to review the décision of référée in 
bankruptcy disallowing the claim of the Robertson Paper Company on 
a promissory note of $3,500, dated July 25, 1905. No payment had 
been made on said note, and the claim is for the face thereof, with in- 
terest. 

See 154 Fed. 249. 

Fish, Richardson, Herrick & Neave, for claimant. 
Brown, Carlisle & McCartin, for trustée. 

RAY, District Judge. The bankrupt, the Hopper-Morgan Com- 
pany, is a manufacturing corporation orgaftized and existing under 
the laws of the state of New York. The claimant, Robertson Paper 
Company, is a corporation organized and existing under the laws of the 
State of Vermont. 

Prior to July 25, 1905, the treasurer of the bankrupt company, one 
Roger Morgan, without authority from the company, issued and de- 
livered to one Trautwine a number of notes purporting to be the 
notes of thç company, upon the agreement that they were to be used as 
collatéral only and for the accommodation of the Emerson Manufac- 
turing Company, a corporation, and would be taken up and returned 
before due so as not to become a charge upon the Hopper-Morgan 
Comjjany. Trautwine was to pay 3 per cent, for this use of sucla 
notes. Af ter thèse notes had passed into the hands of Trautwine, and 
at about the time same were to become due, Morgan, without authority 
of the company, made the note in question, and delivered the same to 
one Morton, upon the agreement that it should be used for the same 
purpose only for which one of the original notes, and which it was to 
replace, had been issued. Morton paid nothing for this renewal note. 
It does not appear who held the note of which the note in question was 
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a renewal, but it is conceded in the agreed state of facts that the note 
in question "with others, had been fraudulently diverted from the pur- 
pose for which it was issued by Trautwine, Morton, and their agents." 
In short, Trautwine and Morton and their agents did not use the note 
in question in place of the original note, but disposed of it in some way 
in violation of the agreement made when it was issued. The note in 
question, with its indorsements, reads as follows: 

"$2,500. Watertown, N. T., July 25, 1905. 

"Four months after date we promise to pay to 
Seal. the order of ourselves twenty-five hundred 
dollars at 395 Broadway, New York City. 
"Value recelved. 

"Due Hopper-Morgan Company, 

"Roger Morgan, Treasurer." 
Indorsements. 

"Hopper-Morgan Oo., by Roger Morgan, Treasurer." 
"Frederick M, Prescott." 

One Frederick H. Eabbitt was the treasurer of the claimant, Rob- 
ertson Paper Company, and had gênerai charge of its business. Somfl' 
four or five years prior to the taking of this note in question by th« 
Robertson Paper Company, that company had sold paper to the Hoj> 
per-Morgan Company in car load lots, but had not sold it any paper 
during the year preceding the purchase of same. In July, 1905, whea 
Babbitt was purchasing an automobile from one F. M. Prescott in the 
city of Boston, Prescott inquired of Babbitt whether the paper of the 
Hopper-Morgan Company was good,"and stated to Babbitt that he 
could sell an automobile to a man named Mugler if he (Prescott) 
would take a note of the Hopper-Morgan Company of Watertown, 
N. Y., in part payment. Babbitt told Prescott that he knew the Hop- 
per-Morgan Company and considered its paper good. Subsequent'iy, 
Harry Prescott, a brother and associate in business of F. M. Prescott, 
telephoned Babbitt inquiring if the Robertson Paper Company would 
be willing to take a note of the Hopper-Morgan Company signed by 
Roger Morgan as treasurer at the regular discount of 6 per cent. Bab- 
bitt telephoned the secretary of the Hopper-Morgan Company in re- 
lation to the matter, and was informed that Roger Morgan, the treas- 
urer, had charge of ail the financial afïairs of the Hopper-Morgan 
Company, and suggested that Babbitt communicate with Morgan. 
Thereupon, on July 27, 1905, Babbitt, as gênerai manager of the Rob- 
ertson Paper Company, wrote Morgan, as treasurer of the Hopper- 
Morgan Company, as follows: 

"We are offered In the way of trade notes to the value of $2,500, whlch we 
understand were glven by the Hopper-Morgan Company, signed by Roger 
Morgan as treasurer, to H. H. Mugler of Boston, or if we are correctly in- 
formed In regard to thls, said H. H. Mugler Is now owner of said notes. In- 
asmueh as we hâve had very pleasant relations with your company In the past, 
we venture to ask you If thèse notes are ail rlght. If the transaction is 
ail straight so far as Mr. Mugler is concerned, and If you will klndly advlse 
me as to when thèse notes reach maturity. I feel that knowlng us as you 
do in a business way, I am not asking for any Information that it will not 
be perfectly acceptable for you to glve. My only Idea In thls matter Is that 
I am perfectly willing to take this commercial paper In the way of trade if 
there Is notblng wrong about the transaction. Thanklng you In adrance for 
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the courtesy of a reply, for which wp Inclose stamped envelope herewlth, we 
remaln." 

In reply, Morgan wrote Babbitt, as treasurçr, as foUows : 

"Recelved your letter just as I was startlng to take train for Sprlngflcli 
In regard to notes which are In possession of H. H. Mugler, would say that 
I sent them to a man In whom I hâve every confidence for another purpose. 
He called me on téléphone stating that he had thls opportunity to make ar- 
rangement wlth Mr. Mugler, whom lie states is a rellable person, for the use 
of notes. Mr. Mugler does not own them, but is free to use them as collatéral, 
and I don't thlnk you are runnlng any risk in dealing with Mr. Mugler." 

A day or two after the receipt of this letter, Babbitt notified F. M. 
Prescott that, if he still wished to negotiate the note, the Robertson Pa- 
per Company would take it. Shortly thereafter Prescott went to Mr. 
Babbitt at Plymouth, Mass., and there indorsed the note in question, 
and delivered it to Babbitt, and received therefor the check of Robert- 
son Paper Company for $2,450, and which check was signed by Bab- 
bitt, as treasurer, and was duly paid on présentation at the Robertson 
Paper Company's bank. 

It is conceded in the statement of facts, and agreed therein, that 
Babbitt never saw the note until Prescott delivered it to him, as above 
stated, and that Babbitt "had no notice of any defect or irregularity in 
the issue of title of the note, unless the letter from Mr. Morgan of July 
28th, and above quoted from, constituted notice." Babbitt testified that 
the letter from Morgan, above quoted, aroused no suspicion in his mind 
of anything wrong ; also, that ï)e showed this letter to Prescott at the 
time he received the note from him ; also, that when he delivered the 
check to Prescott in exchange for the note he had no knowledge of a 
defect of any kind in the title of the note or of any irregularity in its 
issue ; and that he first learned of the irregular issue of the note about 
60 days after the Robertson Paper Company became the owner of it. 
It does not expressly appear how, when, from whom, or upon what 
considération Prescott received the note. It does not expressly appear 
that Prescott took same in good faith and for value. 

It may be inferred that Prescott received the note from Mugler, 
above mentioned, in exchange and in part payment for an automobile. 
It is not stated as a fact that Prescott did sell an automobile to Mug- 
ler, or that Mugler delivered the note to Prescott, but I think this was 
the fair inference for Babbitt to draw, for Prescott had told Babbitt 
that he could sell Mugler an automobile if he would take a note of 
the Hopper-Morgan Company in part payment. It follows that when 
Babbitt took the note from Prescott he had some reason to believe 
that it was the same note which Prescott had suggested he could ob- 
tain in exchange for an automobile from Mugler. When Harry Pres- 
cott inquired of Babbitt if his company would be willingto take a Hop- 
per-Morgan note, Babbitt wrote Morgan for information, and was in- 
formed by him that the note had been issued and delivered to some 
person for a différent purpose, and that Mugler did not own the note 
and could only use it as collatéral. It may be that Babbitt was justi- 
fied in believi'ng that Mugler had transferred the note to Prescott as 
collatéral. If so, Babbitt knew that Prescott held the note as collat- 
éral merely, and that it was issued for a spécial purpose, and that its 
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use was limited to that of collatéral only. He therefore knew that he 
was purchasing a note issued to be used as collatéral of a person who 
held it for use as collatéral raerely. When he purchased the note, he 
therefore purchased the collatéral without purchasing the debt it was 
held to secure. 

When Babbitt purchased the note, he showed Morgan's letter to 
Prescott, of whom he purchased the note, but it does not appear that 
he inquired of Prescott, or received any information, as to how Pres- 
cott came by the note, other than it may be inferred that he assumed 
Prescott had received it from Mugler in exchange for an automobile. 
If so, then Babbitt had knowledge, when he took the note, that Pres- 
cott had received it in payment fof an automobile from a person who 
did not own it and whose right to use it was limited to its use as col- 
latéral. It follows that Babbitt took the note from a purchaser from 
Mugler with full knowledge that Mugler had no title and could confer 
none, and with full knowledge that the note was to be used as collatéral 
merely. 

Under the agreed state of facts, I do not see how it is possible to 
hold that the claimant, Robertson Paper Company, is a holder of this 
note in good faith and for value. The claimant did not take this pa- 
per in the regular course of business. It was a seller of paper, and 
not engaged in the banking business. The note was not presented for 
discount in the regular course of business. It was purchased in a pe- 
culiar way, under peculiar circumstances, and with knowledge that the 
note had been issued for some particular purpose, not disclosed, but 
that Mugler, who had disposed of it to Prescott, from whom the 
claimant obtained it, was not the owner and had the right to use it as 
collatéral merely. When a promissory note is out as collatéral, and its 
use is limited in that way, it may pass from hand to hand as collatéral, 
and it may be redeemed by the person parting with it for that pur- 
pose ; but, when it is sold outright, the person given the right to use 
it as collatéral parts with ail control over it and can no longer redeem 
and return it to the maker or person issuing it before maturity. In 
this case, the note in question was to take the place of, and was issued 
under the same conditions as, the original notes, which were to be used 
as collatéral merely for the accommodation of the Emerson Manufac- 
turing Company, and taken up and returned to Morgan, who made 
them without authority before maturity and before they should become 
a charge upon the Hopper-Morgan Company. I think the référée was 
right in holding that the Robertson Paper Company was not a pur- 
chaser and holder of this note in good faith; that the claimant had 
such knowledge and information when it purchased the note that it 
is charged, and must be charged, with bad faith in taking the note. 

The fact that Babbitt says the letter aroused no suspicion of any- 
thing wrong in his mind, and that when he took the note he had no 
knowledge of a defect of any kind in the title of the note, cannot 
change the facts. He knew, or had good reason to believe, that Pres- 
cott received the note from Mugler, and that Mugler had no right to 
sell it, and that the note could only be used as collatéral, and that it 
was originally issued for a purpose other than to be used in part pay- 
ment for property of any kind. Babbitt said in his letter of July 27th 
156 F.— 34 
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that the note was offered them in the way of trade, for property it is 
presumed, and was informed in reply, July 28th, that they had been 
sent to a man for another purpose, and that, while Mugler did not 
own thenii, he was at liberty to use them as collatéral. It is quite true 
that the information in such a case as this must be such as will arouse 
more than a suspicion ; but absolute knowledge of ail the facts is not 
required. 

Again, I do not think that a person who holds an accommodation 
note, with the right to use it as collatéral merely, has the right to sell it 
outright, or that a person dealing with him with knowledge of the lim- 
ited use to which the note could be put has the right to purchase same 
outright. If the purchaser of thé note has actual knowledge of the 
infirmity in the note, or want of title in the one from whom he takes 
it, that, of cQurse, ends the case. If he has no such actual knowledge, 
then bad faith or a willful disregard of known facts showing the in- 
firmity or want of title or a willful évasion of knowledge of the facts 
will be sufficient to defeat recovery. Facts sufficient to create a sus- 
picion of the truth are not sufficient to show knowledge or bad faith, 
nor is mère gross négligence in making inquiry, or in failing to make 
inquiry, alone, sufficient. There must be either actual knowledge or 
bad faith. Bad faith may be shown by a willful disregard of and re- 
fusai to learn the facts when available and at hand. Joyce, Défenses 
to Commercial Paper, § 475, p. 596 ; Goodman v. Simonds,. 20 How. 
343, 15 L. Ed. 934; Lytle v. Lansjng, 147 U. S. 59, 71, 13 Sup. Ct. 
354, 37 L. Ed. 78; Swift v. Smith, 102 U. S. 443-444, 26 L. Ed. 
193 ; Brooklyn City & N. R. Co. v. National Bank of the Republic, 
102 U. S. 14-38, 41, 26 L. Ed. 61 ; Shaw v. Nat. Bank of St. Louis, 
101 U. S. 557, 664, 25 L. Ed. 892; Cromwell v. County of Sac, 94 U. 
S. 362, 34 L. Ed. 195 ; Commissioners of Marion County v. Clark, 94 
U. S. 278, 286, 24 L. Ed. 59; Hotchkiss v. National Bank, 31 Wall. 
354, 359, 22 h. Ed. 645. 

A person about to take a negotiable promissory note cannot willfully 
shut his eyes to information or means of information or knowledge 
which he knows are at hand. He cannot willfully évade knowledge 
which he knows, or has reasonable cause to think, would show a defect 
in the note or want of title. He must act in. good faith, not in bad 
faith. Circumstances may be such as to impose an active duty of in- 
quiry and investigation, and, if such duty is not performed, it may be 
conclusive évidence of bad faith ; that is, the law may charge the party 
with knowledge which was at hand, available, and to which he will- 
fully shut his eyes; that is, he mîght hâve known the truth, ought to 
hâve known the truth, had good reason to suspect the truth, and did, 
but willfully refused to become fuUy acquainted with it. Hazlehurst v. 
The Lulu, 10 Wall. 192, 201, 19 L. Ed. 906; Doe v. Northwestern 
Coal & Transportation Co. (C. C.) 78 Fed. 62, 68; Atlas National 
Bank v. Holm, 71 Fed. 489, 491, 19 C. C. A. 94, affirmed in Holm v. 
Atlas National Bank, 84 Fed. 119, 28 C. C. A. 297. 

In Hallock v. Young,-72 N. H. 416, 419, 420, 57 Atl. 236, 238, the 
court said : 

"It was sald, In the leadlng case on the subject In this cotintry, that 'every 
one must couduct hlmself honestly In respect to the antécédent parties when 



IN RE HOPPER- MORGAN CO. 531 

he takes negotiable paper, In order to acquire a title which wlll shield hlm 
against prior equities. While he is not obHged to make inqulries, he must 
not willfully shut his eyes to the means of knowledge which he knows are at 
hand, * • * for the reason that such conduct, whether équivalent to no- 
tice or not, would be plenary évidence o£ bad faith.' " 

In Raphaël v. The Bank of England, 17 Common Bench, cited by 
the claimant, Willes, J., cites with approval and quotes Parke, J., in 
May V. Chapman, 16 M. & W. 355, viz. : 

"Notice and knowicdge mean not merely express notice, but knowledge or 
the_ means of knowledge to which tlie party willfully shuts his eyes— a sus- 
picion in the mind of a party— and the means of knowledge in his power will- 
fully disregarded." 

If the party in good faith makes inquiry pursuant to his suspicion, 
when it is his duty so to do, and is even grossly négligent in so doing, 
if his failure be négligence only, however gross, he cannot be charged 
with knowledge or bad faith, but if he willfully fails to gain the infor- 
mation when it is at hand, and when it is his duty so to do, then he 
shows bad faith, for it is a willful évasion of knowledge for a purpose 
and which he ought to obtâin. 

In this case, it is conceded that the note in question was void and 
nonenforceable against Hopper-Morgan Company except in the hands 
of a bona fide holder in good faith and for value. It was issued for a 
spécial purpose, and its use limited. It was issued without considéra- 
tion and wjthout authority from the company. When the Robertson 
Paper Company presented its claim with the note attached, and showed 
that it took same before due, as the note is fair on its face, the pre- 
sumption attached that it was executed and delivered to Prescott; he 
being first indorser after Hopper-Morgan Company, the payée, for 
value, and that he received it in good faith. The presumption was 
also that the Robertson Paper Company was a holder of the note in 
good faith and for value. 

We will assume that it became incumbent upon the trustée in bank- 
ruptcy to show that the note was illégal in its inception, issued with- 
out considération or authority, and that the Robertson Paper Company 
was not a holder for value, or, if so, was not a holder in good faith. 
Starting with this assumption, what actual or express information did 
tlie Robertson Paper Company hâve as to the infirmity of the note? 
It is conceded that the company paid value. The claimant company 
had express information, in accordance with the fact, that the note 
was delivered to a man not named for a purpose other than to be used 
in the trade and for the payment of property purchased. The note has 
been ofïered in the way of trade, wrote Babbitt, and he adds, in sub- 
stance, that he understands that it was delivered originally to Mugler, 
or, at least, that Mugler is the owner of the note.. Prescott had also 
informed Babbitt that he could get the note of one Mugler in exchange 
for an automobile, The conceded facts show that Babbitt knew the 
note was in the hands of Mugler, and that he was proposing to transfer 
it to Prescott in part payment for an automobile. Babbitt is informed 
by the treasurer of the bankrupt, the person who made the note, that 
Mugler does not own the note, but is at liberty to use it as collatéral. 
The claimant therefore had actual knowledge that the note was not 
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issued to be sold ; that the holder at that time had no right to use it 
except as collatéral, therefore thaï Prescott had no right to take it in 
part payment for property sold; that if he did so take it, with knowl- 
edge of the facts, he would not obtain title or the right to sell the same 
to any person. Babbitt had some reason to think that Pi'escott had 
purchased the note in good faith and for value. In face of the facts 
which he did know and which hâve just been recited, it was his duty 
to inquire, and he could easily hâve leamed, the exact purpose for 
which the note was issued, and whether or not it was issued by au- 
thority and for a considération ; in short, whether or not it had a légal 
inception; also, how Prescott came by it. The claimant company 
made no further inquiry. Nor was it necessary, in my judgment, ex- 
cept as to Prescott's ownership, for the reason that the information 
already given to Babbitt informed him that the note could only be used 
as collatéral by Mugler, and that Mugler had parted with it outright 
not being the owner, and that Prescott, who offered the note to the 
claimant, had in fact obtained no title. Prescott saw the letter from 
Morgan to Babbitt before parting with the note to the claimant com- 
pany. So far as appears, he gave no information to Babbitt as to how 
he came by the note, and Babbitt made no inquiry, assuming, we will 
présume, that Prescott had taken it in part payment for an automobile. 

It may be regarded as settled law in the state of New York that if 
Prescott took the note from Mugler in good faith, and in part payment 
for an automobile, he could give good title to the claimant company, 
for, if such were the facts, then Prescott could hâve enforced the note 
against the maker. If so, he could transfer the note, and ail the rights 
to enforce same which he had, to a third person, even if that third 
person had obtained knowledge of the illégal inception of the note. 

Do the conceded facts in this case show by fair inference that Pres- 
cott had become the owner of the note when he parted with it to Bab- 
bitt? Possession by Prescott was évidence of ownership. There is no 
•direct évidence that Prescott had any notice whatever of any infirmity 
in this note when he took it from Mugler, if he did take it from him, 
or, if he did not, when he took it from some other person. In short, 
there is no direct affirmative évidence that Prescott was not a holder in 
good faith and for value. This note was not obtained from the Hop- 
per-Morgan Company by duress, but it was, in my judgment, obtained 
by fraud. The company never authorized the issue and delivery of the 
note for any purpose. Morgan, its treasurer, issued it without author- 
ity, in violation of his duty, and in so doing committed a fraud upon 
the company itself, which in fact did not know the notes were made 
or issued. It was. not made or issued in the business of the company. 
For this reason I am of the opinion that, when the trustée had shown 
the illégal inception of the note and the circumstances under which it 
was issued and the fraudulent diversion, the burden was thrown on the 
claimant company to show that it took the note for value and in good 
faith. It has failed to show that it took the. note in good faith. In 
fact, bad faith is shown. Failing in this, the burden was on the claim- 
ant company to show that it took the note from one who held the same 
in good faith and for value. The claimant company has not shown 
affirmatively that Prescott took the note from Mugler or some other 
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person in good f aith and for value. The évidence f ails to show affirma- 
tively and directly that Prescott was a holder of the note either with- 
v>ut considération or in bad faith, but I think the burden was upon the 
claimant company to show affirmatively that Prescott purchased the 
note for value and in good faith f rom some one ; that the statement, in 
the statement of facts, that Prescott informed Babbitt that he could sel! 
an automobile to Mugler in exchange for the note of Hopper-Morgan 
Company, and the further fact that subsequently Prescott had posses- 
sion of the note, is insufïicient to show that Prescott purchased the note 
from Mugler or any other person in good faith and for value, in part 
payment for an automobile, or otherwise. 

It is not necessary to go extensively into the authorities, as they are 
collated in the case In re Hopper Morgan Co. (D. C.) 154 Fed. at 
pages 261 and 257. In First National Bank v. Green, 43 N. Y. 298, 
Rapallo, J., said : 

"A plaintiff, suing upon a negotiable note or blll purchased before maturity, 
Is presumed, in the flrst instance, to be a bona fide holder. But when the 
maker bas shown that the note was obtained from him under duress, or that 
he was defrauded of it, the plaintiff will then be required to sliow under 
what circumstances and for what value he became the holder. 2 Greenl. Ev. 
i 172; McCllntick v. Cummins, 2 McLean, 98, Ted. Cas. No. 8,698; Munroe 
V. Cooper, 5 Plck. (Mass.) 412; Hoime v. Karsper, 5 Bin. (Pa.) 469; Vallett 
V. Parker, 6 Wend. (N. Y.) 615 ; 1 Camp. 100 ; 2 Camp. 574 ; Case v. Mechanîcs' 
Banking Ass'n, 4 N. T. 166. The reason for this rule, given in the later Eng- 
lish cases, is that: 'Where there is fraud, the presumptlon is that he who 
Is guilty will part with the note for the purpose of enabling some third party 
to recover upon It, and sueh presumptlon opérâtes against the holder, and it 
devolves upon him to show that he gave value for it.' Bailey v. Bidwell, 13 
Mees. & W. 73, approved in Smith v. Braine, 3 Eng. L. & Eq. 379, and in 
Harvey v. Towers, 4 Eng. L. & Eq. 531." 

This case has been repeatedlv recited and approved. See Vosburgh 
V. Diefendorf, 119 N. Y. 365, 23 N. E. 801, 16 Am. St. Rep. 836. 

The fraud is imputed to and affected Prescott, unless it is shown that 
he took in good faith. On the whole case, and in every view of it, I 
am satisfied that the référée arrived at the correct conclusion and was 
right in rejecting the claim presented by the Robertson Paper Com- 
panv upon this note. 

The order rejecting the claim is therefore afifirmed. 



In re HOPPEB-MORGAN 00. 

(District Court, N. D. New York. October 28, 1907.) 

Bankbuptcy— Pbovable Claims— Fbatjdulent Notes of Cobpobation. 

A holder of notes of a bankrupt corporation frauduiently executed 
by its treasurer without authorlty or considération, and which had at 
once been diverted from the purpose for which they were delivered, held 
to bave failed to sustain the burden of proof restlng upon him to show 
that he was a bona flde purchaser for value to entitle him to their allow- 
ance as debts of the estate in bankruptcy. 

Review of décision of référée in bankruptcy disallowing the claim 
of W. Clarke Smith upon two notes purporting to be made by the 
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Hopper-Morgan Company by Roger Morgan, treasurer, one for $5,000 
and the other for $3,500. 
See 154 Fed. 249. 

E. M. Schwarzenberg, f^or claimant. 
Brown, Càrlisle & McCartin, for trustée. 

RAY, District Judge. The claimant, W. Clarke Smith, presented 
his claim against the bankrupt estate upon two notes, one dated April 
i, 1905, payable four months from date, for $5,000, and the other, dated 
June 7, 1905, payable four months from date, for $2,500. The Hop- 
per-Morgan Company is a corporation of the state of New York, and 
prior to its bankruptcy was engaged in the business of manufacturing, 
etc. The notes in question, with many others of the same character, 
were made and issued by Roger Morgan, the treasurer of the company, 
without authority of the company, and net in its business, for the 
accommodation of an alleged corporation, the Emerson Manufactur- 
ing Company. They were placed in the hands of one Trautwine by 
Morgan under an agreement between them that they should be used as 
collatéral security only, and taken up and returned to Morgan before 
maturity,, so as not to become a charge on the company. The $5,000 
note was dated April 4, 1905, and was one of a number of notes ag- 
gregating $50,000 issued by Morgan under the agreement and for the 
purpose stated. March 29, 1905, Morgan had issued another batch of 
notes, without authority, for the same purpose and under a like agree- 
ment. The $2,500 note was issued by Morgan under an agreement that 
it was to be used for the purpose of renewing the note of like amount 
of one or the other of the issues above mentioned. Both of thèse notes 
were fraudulently diverted from the purpose for which issued in the 
very beginning, and found their way into the market. Thèse notes 
came into the hands of the claimant at a time when a large number of 
the notes of this company of thèse issues were being hawked about 
Boston and possibly elsewhere. 

As thèse notes were fraudulently issued without the knowledge of 
the company, and not in its business, and without considération, and 
were at once fraudulently diverted from the purpose for which issued 
by the treasurer, and as thèse facts fuUy appeared, the burden of proof 
was thrown upon Smith, the claimant, to show when and how he be- 
came the owner of the notes, and to show that he became the holder 
thereof in good faith and for value, or that he took same from some 
person who had acquired them in good faith and for value. This bur- 
den was upon the claimant, and he undertook to discharge this bur- 
den of proof. The claimant says, in substance, that he purchased the 
note of $2,500 on or about June 13, 1905, of one Frank L,. Wheeler 
for $2,000. He says Wheeler owed him $500 and that he canceled this 
indebtedness, and gave Wheeler his own promissory notes for $500, 
$500 and $250, respectively, and that he paid the balance by check on 
the iState Street Trust Company of Boston, where he had an account. 
He daims that he subsequently paid thèse promissory notes. The $5,- 
000 note he says he; purchased of Wheeler July 13, 1905, and that he 
gave in payment theref or an automobile which was calkd . worth $3,- 



OSITTENDEN V. COBB. 535 

000, and his two promissory notes for $500 and $700, respectively. 
He says that he subsequently paid thèse notes. 

Considérable évidence was taken before the référée, and he had an 
opportunity to see the witnesses and judge of their credibility. Taking 
Smith's évidence ail together, and assuming it to be true, he only gave 
$3,300 for the $5,000 note. Smith had knowledge that quite a large 
number of thèse Hopper-Morgan notes were ont, and that they were 
being traded ofif and hawked about at a very large discount. On read- 
ing the entire évidence, including Smith's own testimony, I cannot 
bring myself to believe that, in fact, Smith ever owned either of the 
notes in question. I think the party from whom Smith obtained the 
notes had knowledge that there was something wrong about them, that 
they were not regularly issued, and that Smith was used and permitted 
himself to be used in the transactions relating thereto for the purpose 
of making the claim that he was a purchaser for value and a holder 
in good faith. To go through wîth the évidence in détail and recite 
the facts and circumstances leading to this conclusion would be weari- 
some and unprofitable. This is my irrésistible conclusion. The claim- 
ant has not shown himself a purchaser and holder of thèse notes in 
good faith. He was associated with and aiding those who were hawk- 
ing about and dickering in thèse notes. 

Persons who purchase commercial paper in the regular course of 
business for value, and without knowledge of any infirmity in the paper, 
are entitled to protection. To my mind in this case there are too many 
badges of bad faith for a court to hold that the claimant was a holder 
in good faith, or for value actually parted with. Smith's dealing in 
automobiles and in thèse notes, and giving his own notes to Wheeler 
and their close association in this and other transactions under ail the 
évidence, so far discredited the testimony of the claimant that in my 
judgment the référée was fully justified in holding that the claimant 
was not a 'holder of the notes in question in good faith. The large 
discounts made on thèse notes, even if Smith did take them in the way 
of trade for some purpose, are indications of bad faith. 

I hold with the référée that the claimant did not discharge the bur- 
den of proof cast upon him; and the order disallowing the claim is 
therefore afïirmed. 



CRITTENDEN v. COBB et al. 

(Circuit Court, M. D. PennsylvaDia. September 2, 1907.) 

No. 55, May Term, 1906. ' 

1. Evidence— Paboi. Evidence — Contracts — Constetjction. 

Where a written contract uses a term which Is not self-eiplanatory as 
applied to the subject-matter, paroi évidence is admissible to show Its 
meaning, Including what was said when the contract was made. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 20, Evidence, § 2104.] 

2. Contracts— CoNSTHUCTioN— Sales— "Undivided" Bonds— Pledgb. 

Plalntifif and défendants, beIng Interested with others in the construc- 
tion of a rallroad, whlch was to be pald for in stock and bonds of the 



536 156 FEDERAL EEPOETBE. 

Company at so mnch a mile, the Interest of eaeh belng measured by the 
amount of money respeçt'vely contrlbuted therefor, af ter such stock and 
bonds had been recelved, and the Interest of each therein had been defl- 
nltely determined and agreed upon, and a part of the same distrlbuted, 
eptered Into an agreement In wrltlng by whlch the plaintiff sold and the 
défendants agreed to buy at 75 cents on the dollar ail the bonds whlch 
the plalntlffi owned, "dlrlded or undivlded." At the tlme thls agreement 
was executed certain of the sald bonds, whlch had been recelved on joint 
accomit of ail the parties interested, had been put into the hands of one 
of the défendants, in trust to secure outstanding obligations incurred In 
the construction of the railroad, whlch obligations, prier to the bringlng 
of the suit, but not untU after the exécution of the agreement In question, 
the sald défendant had Indlvldually pald off. It being practically undls- 
puted that by the expression "undivided bonds," used in the agreement, 
the bonds so held In trust were Intended to be referred to, the plaintiff 
was entltled to recover from the défendants the price of his share of 
tbem, subject to a déduction and reimbursement of the défendants for a 
proportlonate part of the joint indebtedness for which they stood pledged, 
without any prior settlement betweçn the parties, or the payment by him 
of hls part of such Indebtedness, or the ségrégation in his favor of a 
deflnlte number of sald bonds; nor did it matter that upon a foreclosure 
sale of the railroad but 41 cents on the dollar was received for sald 
bonds, whlch did not pay the amount for which they were pledged. 

S. Samb-tPbohibited Contbact— I>ibectob of Railboad Inteebstbd in Oon- 
STBUOTioN— Action fob Pbice of Bonds Gbowing Out of Such Illégal 
Contbact— Sale or Bonds Not in Esse. 

The plalntifiC, being also Interested wlth the défendants In the construc- 
tion of an extension of the sald railroad, which was to be slmilarly paid 
for, was further entltled to recover the price of the bonds which were 
comlng to him as his share of the profits arisîng therefrom, which could 
be determined by the jury in thls action, without a préviens settlement 
between the parties, by charglng up the costs of construction against the 
amount to be recelved therefor ; nor was thls affected by the fact that the 
plalntlfT, as a dlrector of the road, was prohîbited by law from belng In- 
terested In Its construction, the action belng for the price of the bonds In- 
to whlch the transaction had ripened, and not for the profits arisîng out of 
It, even though the number of bonds which he was to receive was to be 
measured thereby; nor was It of any slgnlficance that at the time of 
entering Into the agreement of sale the bonds In question had not yet been 
dellvered, It belng testifled by the plaintIfC and others that they were 
mentioned at the time as Intended to be Included under the head of "un- 
divlded bonds," and the parties having thus treated them as In posse, If 
not In esse. 

4. Partneeship— Action bt Pabtneb to Recover Interest in Assets— Fobm. 

Where a partnership has merely to do wlth a single completed transac- 
tion, an action at law may be maintalned by one partner against another 
to recover his share of the profits of the transaction where an accounting 
Is not necessary to ascertain the amoimt. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Partnership, § 170.] 

5. New Teial— Gbounds— Pleadino — Vaeiancb— Failure to Object. 

A variance not objected to during the trial cannot be taken advantage 
of on a motion for a new trial when of such a character that It did not 
mislead and could hâve been obviated by an amendment of the pleadings 
at the time. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 37, New Trial, § 38.] 

At Law. On rule for new trial. 

Thomas H. Murray, W. I. Lewis, and A. F. Jones, for the rule. 
W. K. Sweatland and A. S. Heck, opposed. 
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ARCHBALD, District Judge. By the agreement in suit, the plain- 
tif? in terms œntracted to sell, and the défendants to buy, the stock and 
bonds which he owned of the New York & Pennsylvania Railroad. The 
stock is specifically designated in the writing, but the bonds are not, it 
being impossible to do so, as it is stated, for the reason that some of 
them are "undivided," it being the declared intention, however, that 
the plaintifif should sell and the défendants should buy ail that the piain- 
tiflf owned, whether divided or undivided, being restricted only to those 
which he then owned, the plaintiff not having the right to acquire and 
deliver others. As to what was meant by undivided bonds, the agree- 
ment not being self-explanatory, paroi évidence was properly admitted 
to identify the subject-matter, including what was said at the time the 
agreement was executed. Lowry v. Hawaii, 206 U. S. 306, 27 Sup. 
Ct. 622, 51 L. Ed. 1036. This is not making a new contract for the 
parties, as charged, but simply interpreting and rendering intelligible 
the one that they hâve made. A division of stock and bonds, upon a 
settlement between the parties to the agreement and others, is there 
spoken of, based on the amount of money advanced in the common en- 
terprise out of which the bonds in suit in large measure grew; the 
undivided portion of the stock and of the bonds being declared to be the 
sanie. But this is as far as it goes. And it leaves the contract as so 
entered into to be made certain by extraneous évidence by which alone 
the intent of the parties, and that to which it is to apply, can be ascer- 
tained. The rule opérâtes in favor of one side as much as the other, 
being open to the défendants, as buyers, if the plaintifï were the ré- 
calcitrant party, in order to enforce the sale, and being equally avail- 
able in conséquence in his behalf as seller, at this time. 

If this be the correct view, it is conceded that the verdict of the 
jury has settled a part at least of the controversy. It was testified, for 
instance, that of the $16,000 of bonds which were found due and turned 
over to the plaintiff, as the resuit of the settlement of September 8, 
1898, referred to in the agreement, $5,000 was given by him to Wil- 
liam Cobb to take to his brother Théodore as additional security for 
certain lumber contracts upon which the plaintiff was obligated, and 
for which Théodore already had $6,000 of bonds, but did not think 
them enough. The receipt of the $6,000 is not disputed, and, the labor 
contracts having been taken care of by the plaintifï, thèse bonds were 
settled for by the défendants shortly before the trial. But that $5,000 
additional bonds were ever given to William for his brother is denied, 
and was one of the questions submitted to the jury. They believed the 
plaintifï and his witnesses, however, and found in his favor with re- 
gard to them, and, thèse bonds unquestionably coming within the dés- 
ignation of divided bonds, that is the end of the matter. 

But growing out of the same transaction by which the plaintiff got 
$16,000 of bonds, of which the $5,000 was a part, there were $60,000 
others, which by the agreement of ail concerned were put into the hands 
of Théodore Cobb in trust to secure the payment of some $30,000 of in- 
debtedness which had been incurred on joint account in the building of 
the railroad, for which stock and bonds, at the rate of $10,000 of each 
per mile, had been taken in payment. That the plaintiff had an interest 
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in thèse bonds, proportioned to the amount which he put into the ven- 
ture as fixed by the settlement of September 8, 1898, subject only to the 
payment of the indebtedness for which they were pledged, there can be 
no question. It is also practically undisputed that, under the head of 
undivided bonds, whatever was coming to the plaintiff out of this par- 
ticular lot was intended to be included and be made the subject of pur- 
chase by the défendants. Mr. Orcutt, a prominent attomey of Hor- 
nellsville, N. Y., now gênerai counsel for the Erie Railroad, who drew 
the contract, and was a witness for the défendants at the trial, so tes- 
tified, as did every one else who was présent at the time, except the 
défendants, even William Cobb admitting it qualifiedly, in the face 
of which the gênerai déniai which is made on their behalf is of little 
conséquence. The fact is that except the Millport Extension bonds, 
to be presently referred to, there was nothing besides to which the term 
"undivided bonds" could apply, and the jury, upon this branch of the 
case, could not well do otherwise than to find, as they did, in the plain- 
tifif's favor. 

It is said, however, that the bonds were pledged to secure the $30,000 
of indebtedness mentioned, ail of them for every part of it, and that 
the plaintiff had no separable or distinct interest to dispose of, until the 
whole of it had been taken care of. This, to a certain extent, no 
doubt, is true; and if the joint obligations, to secure which the bonds 
were pledged, were still outstanding, the right of the plaintiff to re- 
cover for them might be involved in some difîiculty, the ultimate 
amount realized for them upon a foreclosure sale of the road having 
been but 41 cents on the dollar. But whatever might be said, if the 
situation remained that way, the fact is that in January, 1900, some 
four or five months after the agreement in suit was made, and long 
before action brought, Théodore Cobb, into whose hands the bonds 
had been intrusted, paid off the notes at bank, for which they stood, 
after which the indebtedness was due to him alone, each party involved, 
the plaintiff and the défendants with the rest, being severally respon- 
sible for his part of it. And the bonds being at the same time held by 
Mr. Cobb for the purpose of reimbursement, when he and his brother 
William agreed to buy the plaintift''s undivided share of them, at the 
rate of 75 cents on the dollar, owing the plaintiff on this account, as he 
and his brother so did, by virtue of the purchase, and the plaintiff on 
the other hand owing him a proportionate part of the joint indebted- 
ness, the one offset the other, the défendants having in their own hands 
the means of payment, releasing the rest of his share and making the 
défendants liable to him therefor. And this answers the objection 
that a settlement had first to be made between the parties, the bonds 
having to be segregated in that way, according to the argument, before 
there was anything for the plaintiff to sell, or to recover for hère. Noth- 
ing of the kind is to be deduced from the agreement ; the parties ap- 
parently not being impressed with the necessity for it. But, without 
regard to that, there can be no question that, subject to the reimburse- 
ment of Théodore Cobb for a proportionate part of the $30,000 indebted- 
ness, the plaintiff v/as entitled to a definite number of bonds, about 
$8,800 of them, according to the ratio established by the settlement of 
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September 8, 1898, and this, such as it was, the défendants could buy 
and the plaintiff sell, as they respectively did, leaving the mutual in- 
debtedness so resulting to adjust itself in the way suggested, and ren- 
dering the balance recoverable hère. 

The remaining controversy was over the bonds received for the 
building of the Millport Extension, some $54,800. The contract with 
the Company for building this road was taken by Théodore Cobb, as 
the other had been by J. B. Rumsey, but the plaintiff claimed an in- 
terest by virtue of an arrangement, proposed, as he testified, by the 
défendants, by which he, they, Rumsey, McConnell, and Richardson, 
were to participate, each to put up $5,000 to cover the cost which was 
estimated at $30,000. McConnell and Richardson admittedly never 
went in ; and Rumsey dropped out soon after the work started. But 
the others went on, according to the plaintiff, he superintending the 
construction and doing practically ail that was donc by any one in 
that direction, the défendants furnishing the money, including his share, 
which he had arranged to raise, but was excused by them from doing. 
AU this, of course, was denied, but the jury hâve accepted it, and it is 
therefore to be taken as true. The roàd was something over five 
miles long, and cost from $26,500 to $29,000, the railroad company 
at the contract rate paying $58,400 for it, both in stock and bonds. 
Thèse bonds, as testified by the plaintiff and his witnesses, were also 
mentioned at the time of the agreement, and were intended to be cov- 
ered by it. The jury so believed, and hâve allowed for them, but 
without interest. Strongly supporting this finding, it is to be observed 
that not only, like the $60,000, do they corne' within the description of 
undivided bonds, but that, if the latter were the only ones of the kind 
intended, there would be no such difïiculty in specifying them, as is 
spoken of in the agreement, as Mr. Orcutt who drew it himself admits. 
There might hâve been, as to the divided ones, which were considerably 
scattered, but that is not the way it is put; the difïiculty being dis- 
tinctly attributed to the undivided ones, and there it must rest. 

It is objected that Crittenden was a director in the road, as were the 
others, the défendants with the rest, and was therefore prohibited by 
both Constitution and statute from having any interest in its construc- 
tion. Const. Pa. art. 17, § 6, Act May 15, 1874 (P. L. 178). But 
we hâve passed the point where that would be material. Suit is not 
brought on the asserted arrangement between the parties with regard 
to building the road to recover a share of the profits, nor yet for the 
bonds representing this, but for the price of the bonds, which simply 
accrued to the plaintiff out of it, which the défendants agreed to buy. 
It is the same as if, the transaction having been completed and the 
stock and bonds coming to the plaintiff having been turned over to 
him, the défendants had offered him a certain sum for them, which he 
had agreed to take. It would be no answer in that case, to an action 
by the plaintiff on the sale, that the bonds came from a tainted source, 
or that he became entitled to them in an unlawful way. Nor is this 
changed by the fact that at the time of the bargain, as well as of suit 
brought, the bonds were in the défendants' hands. It is true that, in 
conséquence of this, the prohibited arrangement bas to be resorted to, 
to establish and détermine the plaintiff's interest, and that except for 
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it he would haVe none. But, as already Stated, the thing trafficked 
in and now sought to be enforced is not the gains coming to him out 
of it, but the fonds into which it had ripenedi or rather the price 
of them, which the défendants agreed to pay. Suppose, to put it an- 
other way, the défendants had said, "You hâve so many bonds due 
you from the building of the Millport Extension, for which we will 
giv€ you so much" ; and the plaintiff had accepted the offer — can there 
be any question but that the défendants would be bound ? And yet, 
except, perhaps, in definiteness of expression, there is nothing différent 
from that hère. 

It is said, however, that Crittenden was a partner with the Cobbs, 
if anything, and that the bonds to which he was entitled could only be 
determined in conséquence by a settlement of the partnership affairs 
which it is not compétent to make hère. But, assuming that techni- 
cally there was that relation, it has long bjeen held that, where a part- 
nership has merely to do with a single, completed, transaction, as- 
sumpsit by one partner against the other may be maintained. Bru- 
baker v. Robinson, 3 Pen. & W. (Pa.) 295; Galbreath v. Moore, 2 
Watts (Pa.) 86; Hamilton v. Hamilton's Ex'rs, 18 Pa. 20, 55 Am. 
Dec. 585 ; Kutz v. Dreibelbis, 126 Pa. 335, 17 Atl. 609 ; Welch v. 
Miller, 310 Pa. 204, 59 Atl. 1065. The railroad in the présent in- 
stance was long since built, and the stock and bonds which paid for it 
were received by the défendants and appropriated to their own use. 
Over against them, they were entitled, of course, to charge up the cost 
of the road, and, while this is variously estimated at from $36,500 to 
$29,000, made up of varions. items, they are ail on one side, with noth- 
ing to do but to add them up and strike a balance. This represents 
the profits of the transaction, for a proportionate share of which the 
défendants were accountable to the plaintifï, determining the number 
of bonds to which he was thereupon entitled, which by the agreement 
in suit they in turn undertook to buy. And this could just as well be 
settled by a jury, as to send the plamtiff elsewhere to a bill. It is to 
be observed, moreover, as already pointed out, that the plaintiff is not 
suing for his share in the partnership business, if such it was, but for 
the price of the bonds coming to him out of it, which he had neces- 
sarily to pursue by action ; and that, if the défendants agreed to buy 
thèse bonds as testified, they are liable for them hère whatever may 
be the complication in getting at the amount. It would be absurd to 
hold that, in order to arrive at what was due to the plaintiff on the 
purchase, he would be compelled to the circuity of first bringing a bill 
in equity to settle the partnership affairs, after which alone an action 
would lie. 

But it is further said that the bonds for the Millport Extension had 
not been issued on August 30, 1899, the date of the agreement, having 
been held up by the executive committee, who refused their approval 
until certain unfinished matters of construction had been fixed " up. 
But $40,000 of them, at least, were authorized by resolution of the 
company in January previous; and, while there was no issue or deîiv- 
ery of them at that time, the basis was laid for it to that extent. The 
unfinished matters, moreover, were remedied the same summer, and 
the approval of the committee was given September 1, 1899, two daya 
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after the agreement, which removed the bar. That they were not 
actually issued, and that Théodore Cobb did not get them, until two 
months afterwa'rd, is not material. The parties could well treat them, 
under the circumstances, as in posse, if not in esse, and bargain with 
regard to them as they did, without its being open to question hère. 
That the bonds were not in existence no doubt afïords an argument 
against the intention of including them, but if, as the jury hâve found, 
the purpose was otherwise, it is idle to argue that there was anything 
in the way of the parties doing so. 

It is finally said that the plaintiflf in his statement has in terms de- 
clared for bonds, which prior to August 30, 1899, were "the individual 
property of the plaintiff," and which "were then and there in the posses- 
sion and control of défendants," and that this, whatever the scope of the 
agreement, excludes ail bonds of which it was not, in fact, true. This 
point was not made at the trial when it might hâve been met by amend- 
ment if material, and so might be passed over, or an amendment allowed 
to cure the matter now. But the averment to which référence is thus 
made is a mère matter of description, by which the défendants could 
not be and were not misled. Taking the whole statement together, the 
plaintiff unmistakably déclares upon the agreement for ail the bonds 
covered by it, which in so many words extends to ail that he then own- 
ed. There may hâve been a certain inaccuracy in speaking of thèse 
particular bonds as in the possession of the défendants, but not, as in 
their control, which from the standpoint of the plaintiff they prac- 
tically were. But, if there was a variance in the évidence, objection 
should hâve been distinctly taken to it at the time, which the obscure 
référence to the pleadings in one or two of the défendants' points can- 
not be held to do. 

There being no occasion therefore for disturbing the verdict, for 
any of the reasons assigned, the rule for a new trial is discharged. 



MATHIEU V. GOLDBERG. 
(Circuit Court, S. D. New Torit. August 22, 1907.)- 

BANKBtrPTOT— ErFKCT OF DiSOnABGE— LlABILITIES DlSCHABGED. 

The llablllty of a factor to hls principal for the proceeds of goods con- 
elgned to and sold by hlm is one dlschargeable in baulcruptcy, and It Is 
immaterial that he was to receive for his services a share of the profita 
of the sales, Instead of the usual percentage commission. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 6, Baniiruptcy, S 799.] 

Same— Dbbts Cebated bt Feaud oe Misappbopbiatiqh as Agent. 

In the absence of an agreement to the contrary, a principal bas the 
rlght at any time to retake possession of goods consigned to a factor on 
payment of advances and liens ; and where a factor, without légal excuse, 
refused to retum goods on demand of the consignor, his llablllty tberefor 
Is a debt created by his fraud, embezzlemeut, or misappropriatlon whlle 
aetlng In a flduciary capacity, within the meaning of Bankr. Act 1898, 
c. 541, S 17a (î), 30 Stat 551 [U. S. Comp. St 1901, p. 3428], form which he 
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Is no^ rel^sed by a discharge In bankruptcy; and thls rule appUes, al- 
though by agreement he was to be pald a part of the profits for hls serv- 
ices, Instead of a commission. ^ 
[Ed. Note.— For cases In point, see Cent. Dig. vol. 6, Bankruptcy, § T95.] 

8. Factobs— Conversion bt FActob— Refusai, to Return Goods. 

A factor was not legally Justified In refusing to return goods consigned 
to him, on demand of the conslgnor, because of advances made by hlm 
thereon which had not been repaid, where the consigner ofCered to pay 
such advances on receipt of an itemized statement of the same, wUch the 
factor dld not furnish. 

In Equity. 

Gould & Wilkie (Learned Hand, of counsel), for complainant. 
Tison & Goddard (Everett P. Wheeler, of counsel), for défendant. 

HOLT, District Judge. This is a suit in equity, brought by the com- 
plainant, a French manufacturer and merchant doing business at Ly- 
ons, France, to obtain an accounting from the défendant, who acted 
as the complainant's factor or selling agent at New York. The de- 
fendant, since the suit was begun, has been adjudicated a bankrupt. 
He does not contest complainant's right to an account. The substantial 
point actually litigated is whether the defendant's liability to the com- 
plainant is one dischargeable in bankruptcy. 

The légal relation between Mathieu and Goldberg was that of prin- 
cipal and factor. I do not think that the fact that Goldberg was to 
be paid for his services half the profits, instead of the usual commis- 
sion, changed or affected that relation. Goldberg's liability, therefore, 
for the proceeds of ail the silk goods and of ail the gold thread which 
he had sold before receipt of Mathieu's letter of July 18, 1904, de- 
manding the return of ail such goods remaining unsold, was discharge- 
able in bankruptcy. Crawford v. Burke, 195 U. S. 176, 35 Sup. Ct. 

9, 49 L. Ed. 147. But I think that his liability for the goods unsold 
at the time of his receipt of such. demand, which must hâve been not 
later than August 1, 1904, or for their proceeds, if since sold, is, on 
the évidence, a debt which, within the meaning of section 17 of the 
bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 551 [U. S. Comp. St. 
1901, p. 3428]), was created by his fraud, embezzlement, or misap- 
propriation while acting in a fiduciary capacity. His grounds of re- 
fusai to return the goods demanded, in my opinion, were not only 
legally untenable, but were interposed in bad faith, as a ground for 
misappropriating the goods, or, at least, for coercing Mathieu into 
acquiescence in unjust demands. 

His claims that the goods should hâve been charged to him at the 
price stated in the consular invoices, and not at the cost price, that 
Mathieu had no right to sell to other Americans, and that he was 
therefore entitled to half the profits of goods sold to other Americans, 
and that the agreement was to continue for six years, are entirely un- 
supported by any évidence, are directly contradicted by the terms of the 
contract stated in Mathieu's letter of August 8, 1903, by the affirma- 
tive évidence of Mathieu and Bergmann, and, on the question of the 
cost price, by the course of dealing between the parties during many 
months before the question was raised. 
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The claim that Mathieu is liable to Goldberg for damages resulting 
from neglect to comply with orders is unsustained by évidence. 

The défense that Goldberg had a right to detain the goods until 
his advances were paid seems to me, under the circumstances, inappli- 
cable. Goldberg had, of course, a right to reimbursement for his ad- 
vances; but Mathieu, in his letter of September 6th, demanded an 
itemized statement of them, and offered to settle for them at once if 
it was furnished. Goldberg never gave any statement of his disburse- 
ments, except his claim for the lump sum of $1,583.60 in his letter 
of August 24, 1904. It was Goldberg's duty to furnish an itemized 
statement in response to Mathieu's demand, and he could not, while 
he neglected to furnish it, justify a détention of the goods on the 
ground that his advances must first be paid. Moreover, he did not, 
at the time, put his refusai to deliver the goods on that ground. 

The claim that, because Goldberg's compensation was to be half the 
profits, he had an absolute right to detain the goods until he could sel! 
them, seems to me untenable. On that theory he could detain them 
forever. Assuming that he was entitled to a reasonable time in which 
to sell them, he had had about a year ; and his letters contain repeated 
assertions to the efïect that they could not be sold at ail in New York. 
But the gênerai rule I understand to be that a principal, in the absence 
of an agreement, express or implied, to the contrary, has a right at 
any time to retake possession of unsold goods consigned to a factor, 
on payment of ail advances and liens (19 Cyc. p. 117, and cases cited) ; 
and I do not think that the fact that Goldberg, under the arrangement, 
was to be paid for his services by a part of the profits, instead of by 
the usual percentage, makes the rule. inapplicable. 

Upon the whole case I am satisfied that ail of Goldberg's grounds of 
refusai to deliver the goods unsold were sham excuses, fraudulently 
made to cover the deliberate and intentional détention of the goods 
without right. A careful reading of Goldberg's letters, the peculiar 
obscurity of which makes it difficult at first to understand them, créâtes 
an unfavorable impression. His repeated intimations that, if his de- 
mands were not acceded to, there was danger of a sale of the goods by 
the revenue authorities, are very suggestive. » 

I hâve signed the decree submitted by the complainant, with Ver- 
tain modifications. 



In re WOLF. 

(District Court, S. D. New York. June 28, 1907.) 

No. 9,632. 

BAHKKtrPTCT—DiscHABQE— Destruction of Books of Account. 

Under Bankr. Act July 1, 1898, c. 541, § 14b (2), 30 Stat. 5.50 [U. S. 
Comp. St. 1901, p. 3428], as amended by Act Feb. 5, 1903. e. 487, § 4, 32 
Stat. 797 [U. S. Comp. St. Snpp. 1907, p. 1020], wMch makes it a ground 
for refusai of a discharge If the bankrupt has, "wlth Intent to conceal his 
flnanclal condition, destroyed, concealed or falled to keep books of ae- 
count or records from which such condition migbt be ascertained," a 
bankrupt is not entitled to a discharge where he admlttedly destroyed his 
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iMjOks of account wlth Intent to, conceal the record of hls business, al- 
though he testlfles that It was donc to destroy évidence of his violation 
of a stahite of tlie state and to defeat a criminal prosecution tlierefor. 
[Ed. Note.— For cases In point, see Cent Dig. vol. 6, Banliruptcy, S 739J 

In Bankruptcy. On application for discHarge. 

M. A. Lesser, for bankrupt. 

ly. M. Berkeley, for objecting creditor. 

HOLT, District Judge. This is a motion to confirm a referee's re- 
port recommending a discharge. The discharge was objected to on 
the ground that the bankrupt had destroyed his books of account with 
intent to conceal his financial condition. The bankrupt admits that he 
destroyed his books of account, and testifies, in substance, that he did 
so because he had been engaged in the business of making loans upon 
usurious interest, that the district attorney had instituted criminal 
prosecutions under the usury laws against others in the same business, 
and that he had destroyed his books in order to prevent the district 
attorney obtaining through them évidence upon which to prosecute 
him, arid not for the purpose of concealing his condition from his cred- 
itors. The référée has reported that his purpose was to thwart a pros- 
ecution for crime, and not to conceal his financial condition, and rec- 
ommends his discharge. 

The language of the act (Bankr. Act July 1, 1898, § 14b[2], as 
amended in 1903, 33 Stat. 797, c.'487 [U. S. Comp. St. Supp. 1907, p. 
1026]) is that the court shall discharge the bankrupt unless he has, 
"with intent to conceal his financial condition, destroyed, concealed or 
failed to keep books of account or records from which such condition 
might be ascertained." Perhaps the first impression which the lan- 
guage "with intent to conceal his financial condition" gives is an intent 
to conceal such condition from his creditors, but the act does not say 
so. In this case the bankrupt admits that he destroyed his books with 
intent to conceal the records of his business, which, if exhibited, would 
show that he had been doing business in violation of a criminal stat- 
ute; and I think that he therefore destroyed his books with intent to 
conceal his financial condition. It would be a dangerous précèdent to 
establish in the bankrupt law that a man who willfully destroyed his 
books with the intent thereby to conceal évidence of a crime, and de- 
feat a criminal prosecution, could thereby defeat objections to his 
discharge. Such an act is a willful destruction of the évidence which 
the bankrupt act contemplâtes should be preserved for the benefit of 
creditors. It is an act which, in fact, conceals his financial condition 
from his creditors. I think that such an act, if actually done with the 
intent of concealing a crime, and not of injuring the creditors, cornes 
within the language of the act. If such a défense should be held good, 
it might be f alsely set up. 

In my opinion, upon the whole, the spécification of objection to the 
discharge was proved, and the discharge should be refused. 
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DUNLOP V. MBRCER et aL 

In re DUNLOP. 

(Cîlrcnlt Court of Appeals, EIghth Circuit. October 31, 1907.) 

Nos. 86, 2,711. 

1, Sales— "Condition AL Sale"— DEFINITION— CoNTRACT iw Question. 

A condltlonal sale Is one la whlch the vestlng of the tltle In the pnr- 
chaser Is subject to a condition précèdent, or In whlch Its revestlng In the 
seller Is subject to a fallure of the buyer to comply wlth a condition 
«rubsequent. 

An agreement that the purchaser wlll buy and pay for merchandlse, 
that he may sell It In the regular course of hls business, but that the 
proceeds shall be applled as a crédit or as collatéral securlty to the debt 
of the vendee at the option of the vendor, and that the latter wlll sell 
and dellver the goods on condition that the tltle to them shall remain 
In hlm untll the notes and accounts of the vendee are pald in cash, Is 
a valld contract of condltlonal sale. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 43, Sales, S 1321. 

For other deflnltionsi see Words and Phrases, vol. 2, pp. 1408-1410.] 

2. Samï>— Option of Pubchaseb to Pat is Not an Indispensable Elément. 

An option In the purchaser to pay, or to refuse to pay, for the property, 
la not essentlal to a condltlonal sale. 

8. Same— Permission to Vendée to Sell and to Applt Pbooeeds to His 
Debt does Not Eendeb Conteact Voidable. 

A stipulation that the purchaser may sell the merchandlse In the regu- 
lar course of business, and that he shall apply the proceeds to hls debt as 
a crédit or as collatéral securlty, at the option of the vendor, does not 
render sueh a contract fraudulent or voidable agalnst creditors. It does 
not make Jt a chattel mortgage wlth a secret lien. 

4. Samk— Bankeuptcy— Failube to Eecobd. 

The fallure to record a contract of condltlonal sale renders It voidable 
by attachment creditors, judgment creditors, and bona flde purchasers 
only, In Minnesota ; and, where there were no such creditors and purchasers 
when the pétition in bankruptcy was flled, such fallure did not render It 
voidable by the trustée, because he had no better tltle, in the absence of 
fraud, than the vendee and hls creditors had at the flling of the pétition. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 43, Sales, § 1370.] 

B. Bankbuptot— Section 70a (5) is Inapplicable to Pbopebtt Held by the 
Vendeb Undee Such Oontbact. 

Section 70a (5) of the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 
866 [U. S. Oomp. St. 1901, p. 3451]), Is inapplicable to property held by 
a bankrupt purchaser under such a contract. The "property whlch prior 
to the flling of the pétition he could by any means bave transferred" Is 
property whlch he could hâve transferred lawfuUy on the same terms 
that he transfers it by law to the trustée. It does not Include property of 
a thlrd party whlch he was authorlzed to transfer only on condition that 
he sold It for value, or on condition that he sold it and held the proceeds 
for its owner. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 6, Bankruptcy, S 199.] 

a. Sales— Conditiohal Sale— Foeeign Coepobation Staiutb— If Conteact 
VoiD, TiTLE to Unsold Peopebtt Still in Vendob. 

If a contract of condltlonal sale is vold because violatlve of a statute 
whlch permits a foreign corporation to do business In the state only upon 
certain conditions, and prescribes penaltles other than the Invalldlty of 
contracts for dolng business wlthout a compilai»» wlth the conditions, 

168 F.— 33 
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It Is vold In every part, and the property In the possession of the vendee 
under It for whlch hie has not pald remains the property of the vendor. 

7. SaMB— C50NTEAOT OF ABSOLUTB SALE— SaMB. 

If a eontract of absolnte saleis vold for the same reasons, and the prop- 
erty soId,re^?j,alii8, in the possession of the vendee, who has not pald for it, 
an Impliéd conîràct to retum It arises, and the property or Its value may 
be restored to the vendor. PuHmaii's Palace Car Company v. Central 
Transportation Co., 171 U. S. 138, 151, 18 Sup. Ct. 808, 43 L. Ed. 108. 

[Ed. Note.rr-For cases- ta point, see Cent Dig. vol. 43, Sales, § 1420.] 

8. COBPOBAÏIONS— FOBBIGN OOBPOEATION STATXJTE OF MINNESGTA— CONTBACTS 

OF FOBEIGN Ck)BP0BATI0K8 DOING Bi^SINESS WlTHOUT COMPLIANOE AEE 
NOT VOID. 

The statute of Minnesota provides that before a foreign corporation 
of the charàeter Df the vendor hère shall be authorized to do business 
In the State, or to acquire or hold property, or to maintain suits in its 
courts, it shall hâve a public place of business in the state, shall appoint 
a résident agent to accept service of process, and, perhaps, shall pay a 
ilcense fee, and that. If such a corporation does busliiess in the state and 
falls to comply with thèse conditions, It shall be subjeet to a fine of $1,000, 
and shall not be permltted to maintain any suit or action in the courts of 
the state. Hel^: ^ : 

Contracts innocent or bëneflelal In themselves, made by foreign cor- 
porations whllè dolng business in thé state without compiying with this 
etatute, were not Intended to be and were not made vold thereby. The 
purpose and effeçt of the statute • were to require fpreiga corporations 
dolng business in the state to subjeet themselves to the Jurlsdlctlon of Its 
courts and to a compliance with the other prescrlbed conditions, and In 
case of their f allure to do so to réfuse to permit them td use those courts 
to maintain, their sults and to Impose upon them a penalty of $1,000 for 
•ach offieûse. 

[Ed. Ndtè;— ffot cases In point, see Cent DIg. vol. 12, Corporations, t 

254a] "... .; ; „, , .:,,_., 

9. OONTBACTS— liXEGAL CONTEACTS NOT ÀtWAYS Voin— EXCEPTION WhEN 

That Penalty is Not Pebsceibed and is Manifestlt Not Intended. 

The gênerai rule that Illégal contracta are void is not of universal ap- 
plication. 

It Is quallfled by the exception that where a eontract is not evil in it- 
eelf, and its Invalldlty is mot denoùnced as a penalty for its violation by 
the express ternis of the àtatute, or by ratlonal implication from the 
language of the statute whlch It violâtes, and that statute prescribes 
other spécifie i>ënaltles, it la not the province of the courts to do so, and 
they will not thii» afflz an àddltional penalty not intended by the law- 
maklng power, 

Thé true nlle is that the court should carefuHy consider in each case 
the entlre statute whlch prphlbits an act under a penalty, its object, the 
evil it was enacted tb remedy, the efCect of holding contracté in violation 
of It to be vol4 for the purpose of ascertalnlng whether or not the Légis- 
lature tntënded to inàke agre^iù'ents ylolative of it vold, and If from ail 
thèse considera^ons it is manifest tjiat the Législature had no such In- 
tention, sudh dontraets should bé.sustained and enforced; otherwise, 
they should be adjudge<l vol<L , 

[Ed. Note.— ïio,r cases In point,' çé^ Cent Dig. vol. 11, Contracts, §§ 681- 
699.] 

10. Cotrœre— Eedeeai. Goubts-^Minmesqta Statuts Not Intended to, and 

IT Does Not, Affect Jubisdiotion of Fedebal Courts. 

The provision of the Mttmesotâ ■ statute which prohibits unquallfled 
foreign corporations dolttç buslnéâs in that state from malntalnlng sults 
In Its courts, wàs not lûtended tè, and It does not, restrlct or affect the 
power or duty of thê national courts to détermine conteoversies in bank- 
jiriiptcy proceedings or other cohtroversles of which the Constitution and 
th» acts of Oôhgrt*» gavé them Jurlsdlctlon. 
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The power of the fédéral courts was not granted by, and It may not be 
revoked, Impaired, or restricted by, any law or act of a state. 
[Ed. Note.— For cases In point, see Cfent Dlg. vol. 14, Courts, §! 795, 796.] 
(Syllabus by the Court) 

No. 2,711: Appeal from the District Court of the United States for 
the District of Minnesota. 

No. 86, Original: Pétition to Revise Proceedings of the District 
Court of the United States for the District of Minnesota, in Bank- 
ruptcy. 

Geo. S. Grimes (Victor J. Welch and Frank R. Hubachek, on the 
brief), for appellant 

Nathan H. Chase (M. H. Boutelle, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. Two corporations of Arizona, which 
had been doing business in Minnesota, were adjudged bankrupts in 
the United States District Court in that state. The trustée of one of 
them, of the VVaterbury-Zimmer Implement Company, filed a pétition 
in the court below in the matter of the bankruptcy of the other, the 
Western Implement Company, for an order that certain vehicles, ma- 
chinery, and other merchandise, which were in the possession of the 
Western Company when it was adjudged a bankrupt and thence came 
to the possession of the trustées of its estate, be dçlivered to the trustée 
of the property of the Zimmer Company, because, as he alleged, this 
property had been sold and delivered by the Zimmer Company to the 
Western Company under an agreement, dated February 5, 1906, to the 
effect that the title and ownership thereof should remain in the ven- 
dor until the goods were paid for in cash, and no payment on account 
of them had been made. The trustées of the Western Company de- 
fended on the grounds that the contract was not made until Septem- 
ber 8, 1906, after most of the property had been delivered; that it was 
made with the intent to defraud the creditors of the Western Com- 
pany ; that it was withheld from record with like intent ; that the Zim- 
mer Company was not qualified to do business in Minnesota until June 
30, 1906, after the larger part of the property had been delivered; 
and that the contract on its face evidenced an absolute sale of the prop- 
erty to the Western Company. .Evidence was introduced, and the court 
overruled ail the défenses except the last, but sustained that, and de- 
nied the prayer of the pétition. This ruling was assigned as error, 
and the case is presented by pétition to revise and by appeal. As it in- 
volves the considération of the évidence of the relation of the parties 
and of their acts in making and performing the contract, it will be 
considered on the appeal, and the pétition to revise is dismissed. 

While the évidence is not conclusive, and there is proof of suspicîous 
circumstances surrounding the exécution and performance of the con- 
tract, the conclusion of the court below that the agreement was made 
on or about February 6, 1906, the day of its date, that it was not made 
nor withheld from record with any actual intent or purpose to defraud 
the creditors of the Western Company, and that the vehicles and mer- 
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chandise in question were delivered by the Zimmer Company tq the 
Western Company in the performance of the contract, and in that way 
came to the possession of the trustées of its estate, is supported by the 
weight of the testimony and is affirmed. Counsel insist, however, that 
if there was no actual intent to defraud, yet the contract upon its 
face evidenced an absolute sale, so that the title to the property de- 
livered under it vested in the Western Company before it was paid 
for. The terms of the agreement pertinent to this question are that the 
Zimmer Comp2my, in selling the goods to the Western Company, 
does so with the distinct, understanding that the title to them shall re- 
main in the Zimmer Company until ail the accounts and notes of the 
Western Company are paid in cash, when the former will give a bill 
of sale ôf the remjuning goods to the Western Company, and that the 
Western Company shall hâve the privilège of selling the articles 
shipped in the regular course of business, with the understanding 
that their proceeds shall remain the property of the Zimmer Company, 
to be held as collatéral or credited on the notes or accounts of the 
Western Company at the Qption of the Zimmer Company. Does this 
contract évidence an absolute or a çonditional sale ? 

A conditional sale is pnë^ in which the vesting of the title in the 
purchaser is subject to a tc^dition précèdent, or in which its revest- 
ing in the sellet is subjecf to a failure of the buyer to comply with a 
condition subséquent. ■' In r<s Columbûs Buggy Company, 74 C. C. 
A, 611, 613, 143 Fed. 859; 861. The provision of this contract that 
the title to the goods delivered under it should remain in the vendor 
until the notes attd accounts of the vendee had been paid in cash, and 
that when they were so paid thé vendor would exécute a bill of sale 
of the goods remairiing in the vendor's possession, discloses the inten- 
tion of the parties to impose, and efïectually imposes, the précèdent con- 
dition of the payment of the notes and accounts of the vendee upon 
the vesting oî the title to the property in the Western Cornpany. There 
is no other ratîonal explanation of its présence in the agreement. It 
could hâve been inserted for no other purpose, it can hâve no other 
effect, and it cannot be annuUed or disregarded by construction in 
the absence of conflicting tenns in the contract. No such terms are 
perceived. The provision. that the vendor might sell the merchandise 
in the regular course of its .business, with the understanding that the 
proceeds should remain itS property and be heltf as collatéral to or 
credited upon the notes and aCçounts of the vendee, is not inconsistent, 
but consonant, with the rétention of title to the unsold goods in the 
Vendor. The option of the latter, there secured, was not to recover 
or to transfer the title to the goods, but td crédit the proceeds or to 
hold them as collatéral security. It had rtO right under the contract 
t6 require a restoratîon of the goods if the purchaser paid the agreed 
prices for them. Thé purchaser had no option to pay for, or to re- 
tum, the property, but was bound to the vendor by an enforceable ob- 
ligation to pay the agreed prices for the goods it ordered. The agree- 
ment has every Clément of a conditional sale — a vendor, a vendee, 
agreed prices, an obligation of the vendee to pay them, an obligation 
ôf the vendor that, upon condition that the vendee pays the agreed 
prices, but not otherwisei thè title of the vendor shall vest in the pur- 
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chaser. Thus it evidenced a sale in which the vesting of the title in 
the vendee was made subject to a condition précèdent, and it became a 
contract of conditional sale. Bierce v. Hutchings, 205 U. S. 340, 348, 
37 Sup. Ct, 524, 51 L. Ed. 828. 

The arguments and décisions in Andrews v. Bank, 20 Colo. 313, 
36 Pac. 902, 46 Am. St. Rep. 291, and Herryford v. Davis, 103 U. S. 
235, 36 L. Ed. 160, to the effect that contracts, in some respects sim- 
ilar to that in hand, évidence absolute sales, chattel mortgages, and 
secret liens, because the purchasers are absolutely bound to pay the 
agreed priées and hâve no option to pay, or to refuse to pay, and because 
the only right of the sellers was to take and sell the property to pay 
the debt, hâve been considered, but they are not persuasive. It is not 
true in the case under considération that the only right of the vendor 
to the property remaining in the hands of the vendee was the right to 
take and sell it, to pay the latter's debt. It had the right, upon the 
default of the purchaser, to take and keep it as its own, without sell- 
ing it or applying the proceeds of it to pay the vendor's debt, and the 
légal efïect of that taking, under the established rule of property in 
Minnesota would be to annul the obligation to pay the agreed price 
of the property taken. Aultman v. Oison, 43 Minn. 409, 45 N. W. 
852; Harvester Works v. Hally, 27 Minn. 495, 8 N. W. 597; Key- 
stone Mfg. Co. v. CasseUus, 74 Minn. 115, 76 N. W. 1028; Alden v. 
Dyer, 92 Minn. 134, 99 N. W. 784. Nor is it true that an option in the 
purchaser to pay, or to refuse, to pay, for goods it buys, is an indis- 
pensable élément of a conditional sale. An agreement that the title 
shall vest in the purchaser, and that the sale shall become effective only 
on condition that the purchaser pays the notes he has given for, or 
performs an absolute promise he has made to pay the purchase price, 
is as valid and as conclusively évidences a conditional sale as a stipu- 
lation that the title shall pass on condition that he agrées to pay the 
purchase price or that he pays the purchase price he has not agreed 
to pay. Bierce v. Hutchings, 205 U. S. 340, 348, 27 Sup. Ct. 524, 51 
L. Ed. 828; Harkness v. Russell, 118 U. S. 663, 667, 679, 680, 7 
Sup. Ct. 51, 30 L. Ed. 385 ; In re Great Western Manufacturing Co., 
81 C. C. A. 341, 152 Fed. 123, 125. 

The next contention of counsel for the trustées of the Western 
Company is that the agreement was fraudulent and voidable against 
the trustées, because it permitted the conditional vendor to sell the 
merchandise in the regular course of business, but provided that the 
proceeds should be credited upon its notes and accounts, or held as col- 
latéral security therefor, and because it was not filed or recorded in 
due time in any public office; and they cite authorities from New 
York, Illinois, and Oregon, which sustain that position. In re Garce- 
wich (N. Y.) 115 Fed. 87, 53 C. C. A. 510; In re Carpenter (D. C. 
N. Y.) 125 Fed. 831; In re Galt (D. C. 111.) 120 Fed. 443; In re 
Rodgers (111.) 135 Fed. 169, 177, 60 C. C. A. 567 ; In re Rasmussen's 
Estate (D. C. Or.) 136 Fed. 704, 706. But the gênerai rule and the 
weight of authority in this country, the established rule of property 
in Minnesota, and the established rule in this court are otherwise. 
Trustées of bankrupt estâtes hâve no better title, in the absence of 
fraud, than the bankrupt and his creditors had at the time of the fil- 
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ing of the pétition in bankruptcy. Hewit v. Berlin Machine Works, 
194 Uv S. 296, 397, 303, 34 Sùp. Ct. 690,. 48 L. Ed. 986,; Thompson 
V, Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577; York 
Mfg. Co. V. Cassell, 201 U. S. 344, 352, 26 Sup. Ct. 481, 50 h. Ed. 
782; In re Great Western Mfg. Co., 81 C. C. A. 341, 152 Fed. 123, 
135. Agreements of conditional sale, whereby the title is retained in 
the vendor until the agreedtpurchase price is paid, which are not filed 
or recorded in any public office, are voidable by bona fide purchasers, 
attaching 'cfeditors, and judgment creditors only, under the statutes 
of Minnesota (Rev. Laws Minn. 1905, § 3476; Clark v. B. B. Rich- 
ards Ivbr. Co., 68 Minn. 382, 388, 71 N. W. 389 ; Bradley Clark & 
Co. V. Benson, 93 Minn. 91, 94, 100 N. W. 670), and there were no 
such purcbasers or creditors in this case. 

Contracts of conditional sale whereby the title is retained in the ven- 
dor until payment of the purchase price, and the vendee is, permitted 
to sell the goods in the régulai- course of business on condition that 
he applies thç proceeds in payment, or as security to pay the purchase 
price, do iiot constitute chattel mortgages with secret liens, but are 
valid agreements of conditional sales in the state of Minnesota. Brad- 
ley Clark & Co. V. Benson, 93 Minn. 91, 94, 100 N. W. 670; In re 
E. M. Newton & Co. (C. Ci A.) 153 Fed. 841, 844; In re Great West- 
ern Mfg. Co., 81 C. C. A. 341, 153 Fed. 133, 125. 

The suggestion that this property vested in the trustée under sec- 
tion 70a (5) of the, bankruptcy law (3,0.Stat. 566, c. 541 ; U. S. Comp. 
St. 1901, p. 3451; Act July 1, 1898) is notwell îounded. A trustée 
is not a pùrchaser for vakie. The "property which prior to the filing 
of the pétition, he [the bankrupt] could by any means hâve trans- 
ferred" within the meaning of this clause of section 70, is property 
that he could by any means hâve transférred to another lawfully un- 
der the same terms that he transfers it by law to the trustée; that 
is to say, without considération, It does not include the property of 
Another, which the bankrupt. is authorized to transfer only on the 
condition that he sells it fof value, or sells it and holds its proceeds 
for its owner. And this pi'operty could not hâve been lawfully "levied 
upon and spld under a judicial process, against" the bankrupt at the 
time the pétition in bankruptcy was filed. The resuit is that the con- 
tract evidenced a sale on the lawful condition that the notes and ac- 
counts owing by the Western Company to the Zinuner Company were 
paid in cash. They were never paid. The title and ownership of 
the property, which remained in the possession of the Western Com- 
pany when the pétition against it was filed, had never vested in it, and 
hence they never passed to the trustées of its estate, because the con- 
dition of the sale was never fulfiUed. They are still in the Zimmer 
Company. 

The Zimmer Company màde this contract and carried on this busi- 
ness under it in the staté of Minnesota, without complying with its 
laws, which provide that before such a corporation "shall be author- 
ized or permitted to transact any business in this state, or to continue 
business herein if already established, or to acquire, hold or dispose 
of property within this state, or to sué or maintain any action at law 
or otherwise in any of :the courts of this-»state>" it shall hâve a public 
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office in the state, shall appoint an agent résident therein to accept 
service of process, and perhaps shall pay a license tax, and that if any 
such corporation doing business in the state neglects or fails to com- 
ply with thèse conditions it shall be subject to a fine of $1,000, and 
shall not maintain any suit or action in any of the courts of the state. 
Rev. Ivaws Minn. 1905, §§ 2888, 2889, 2890. This statute has received 
the considération of the highest judicial tribunal of Minnesota, and 
it has held that such a foreign corporation cannot maintain an action 
in the courts of that state to recover the purchase price of goods sold 
by it in the transaction of business in the state without complying with 
the conditions of this statute (G. Heileman Brewing Co. v. Peimeisl, 
85 Minn. 121, 124, 125, 88 N. W. 441; Sherman Nursery Co. v. 
Aughenbaugh, 93 Minn. 201, 204, 100 N. W. 1101), or for the recov- 
ery of moneys collected for it by its agent on account of the sale of its 
goods and evidenced by the agent's note (Thomas Mfg. Co. v. Knapp, 
101 Minn. 432, 112 N. W. 989, 992) . The reason which induced the 
Suprême Court of Minnesota to reach thèse conclusions, as we un- 
derstand its opinions, was not that the contracts upon which the ac- 
tions were brought were void because violative of the statute, but it 
was that the state had the undoubted right to exclude foreign corpo- 
rations which would not submit themselves to the jurisdiction of the 
courts of the state from the privilège of enforcing rights and litigat- 
ing controversies in those courts, and that it had clearly done so in 
the cases which hâve been cited. 

But the provision of the state statute, which forbids the maintenance 
of suits in the courts of that state was not intended to apply to, and 
it does not affect, suits and proceedings in the fédéral courts. A state 
is without power to prohibit or condition the exercise by a foreign cor- 
poration of its right to institute and défend its suits in the national 
courts and to invoke their independent judgment upon its controver- 
sies in the cases and in the manner prescribed by the Constitution and 
laws of the United States, which are the suprême law of ,the land. By 
section 8, art. 1, of the Constitution, the Congress was empowered to 
establish "uniform laws on the subject of bankruptcy throughout the 
United States" and by the bankruptcy law of July 1, 1898 (30 Stat. 
546, c. 541, § 2 (7) [U. S. Comp. St. 1901, p. 3421]), jurisdiction was 
conf erred on the District Courts of the United States to "cause the 
estâtes of bankrupts to be collected, reduced to money and distributed, 
and détermine controversies in relation thereto except as herein other- 
wise provided." This jurisdiction was not granted by, and it could 
not be revoked, annulled, or impaired by, the law or act of any state. 
Payne v. Hook, 7 Wall. 425, 430, 19 L. Ed. 260 ; Barber Asphalt Pav. 
Co. v. Morris, 66 C. C. A. 55, 58, 132 Fed. 945, 948, 67 L. R. A. 761; 
Butler Bros. Shoe Co. v. U. S. Rubber Co. (C. C. A.) 156 Fed. 1, 
and the cases there cited. 

There is nothing in the opinion of the Suprême Court in Missouri, 
Kansas & Texas Trust Co. v.Krumseig, 172 U. S. 351, 19 Sup. Ct. 
179, 43 L. Ed. 474, which is cited by counsel for appellees, in conflict 
with this principle. The légal effect of that décision is that a fédéral 
court mày enforce a new right created, or administer a new remedy 
givèn, by a state to its citizens according to the terms of the state stat- 
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ute which provides it to the same extent as may thé courts of the state. 
National Surety Go. v. State Bank, 120 Fed. 593, 603, 56 C. C. A. 
657, 61 L. R. A. 394; Barber Asphalt Pav. Co. v. Morris, 133 Fed. 
945, 949, 66 C. C. A. 55, 67 L. R. A. 761. In that case the state 
of Minnesota had by statute granted to the makers of usurious obli- 
gations the right to hâve them canceled. by the courts of the state, as 
the Suprême Court of that state held, without repaying the moneys 
which they had borrowed upon them ; and the Suprême Court of the 
United States decided that, wherè a suit for such a cancellation f ounded 
upon the state statute was pending in a national court, the complainant 
was entitled to the same measure of relief under the statute that he 
could obtain in the courts of the state. If there was a statute of the state 
of Minnesota which provided that, whenever a foreign corporation in the 
cOnduct of unauthorized business in that state delivered any of its prop- 
erty to a vendee upon the condition that the title ànd ownership of it 
should rèmain in the.vendor until the vendee paid for it, the vendee 
might immediately maintaina suit against the vendor in the courts of 
the state to confiscate that property to the use of the vendee without 
paying the vendor any compensation for it, and if the courts of the state 
had sustained suits of that nature and had granted complainants in 
such actions judgments of confiscation therein, there might be some 
analogy between the Krumseig Case and the controversy now in hand ; 
but no such statute has been enacted, and no such décision has ever 
been rendered. 

Tbis is the situation in the case at bar: A controversy has arisen in 
the court of bankruptcy regarding the ownership of a part of the es- 
tate of the Western Company which is in the possession of that court 
for administration. The Constitution and the act of Congress invested 
the fédéral courts with the power, which may not be lawfully re- 
nounced, and imposed upon them the duty, the discharge of which 
they may not rightfully évade, to détermine that controversy by the 
exercise of their independent judgment according to the very right of 
the matter (Chicot County v. Sherwood, 148 U. S. 529, 533, 534, 13 
Sup. Ct. 695, 37 L. Ed. 546; Barber Asphalt Pav. Co. v. Morris, 132 
Fed. 945, 952, 66 C. C. A. 55, 67 L. R. A. 761), and the statutes of 
Minnesota hâve not deprived them of that power or relieved them 
from the performance of that duty. 

But counsel argue with great abilit^ and admirable ingenuity that 
the contract of conditional sale was violative of the qualifying stat- 
ute, that it was consequently void, and therefore thât the title and 
ownership of the property vested in the Western Company. But the 
premises of this syllogism fail to support its conclusion. If the con- 
tract was void because the corporation was not àuthorized to do busi- 
ness in Minnesota under its statutes, it was void in every part — in the 
agreement to sell, in the condition of the sale, and in the agreement to 
buy. An agreement of absolute sale would hâve been equally void. 
The contfact was that the title and ownership of this property, which 
was in the vendor, should pass to the Western Company on condi- 
tion that it paid its notes and accounts, and not otherwise, and that 
the Western Company would pay them. The latter company defaulted, 
and, if the agreement was valid, the ownership and title remaîned in 
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the vendor. If the agreement was void, then there was no contract that 
the Western Company should pay the agreed price for the goods, or 
that the Zimmer Company would sell them, or that the ownership or 
the title to them should ever pass to the Western Company, either 
with or without condition, and they remained in the vendor. If the 
fact that the corporation could not lawfully make any contract what- 
ever in Minnesota concerning thèse goods made its conditional sale of 
them upon which the minds of the parties met void, it could not hâve 
had the effect to create a contract of absolute sale to which neither 
party agreed, and which would hâve been equally void. What the 
appellees really ask hère is that because, as they contend, the agree- 
ment of conditional sale was illégal and void, this court of equity shall 
make for the parties a new agreement of absolute sale to which nei- 
ther of them agreed, and "which would hâve been equally void, and 
that it proceed to enforce this new agreement, so that the creditors of 
the vendee may appropriate to themselves property of the value of 
about $12,000 which belongs in equity to the creditors of the vendor. 
This pétition does not appeal with compelling force to the conscience 
of a chancellor, and it must be denied. The title and ownership of 
the property in controversy remained in the Zimmer Company, and 
they never passed to the Western Company, or to its trustées, whether 
the efïect of the statutes of Minnesota relative to the authority of a 
foreign corporation to do business in that state rendered the contract 
of sale void or left it valid. 

Moreover, if the sale had been an absolute one, and if it had been 
void, the trustée of the Zimmer Company might still bave recovered 
this property. In Pullman's Palace Car Co. v. Central Transportation 
Co., 171 U. S. 138, 151, 18 Sup. Ct. 808, 43 L. Ed. 108, the Central 
Company had made a lease whiéh was beyond its powers, in restraint 
of trade, against public policy, illégal, and void. Central Transporta- 
tion Co. V. Pullman's Car Co., 139 U. S. 24, 53, 11 Sup. Ct. 478, 35 
L. Ed. 55. It had made this lease in the year 1870, and had thereby 
stripped itself of ail its property, and the lessee, which had been in pos- 
session of this property and of its proceeds under this void contract 
for more than 10 years, refused to perform its part ôf the agreement, 
or to deliver back or to account for the property, it had received. 
The Suprême Court held the contract illégal and void, but compelled 
the lessee to pay back to the lessor $17,000 in cash and the value of 
the cars and other property which it had received from the lessor under 
the void agreement, and which amounted in ail to $727,846.50 and 
interest. That court said : 

"The courts, whlle refueing to maintain any action upon tixe unlawful con- 
tract, hâve always trled to do justice between the parties, so far as could be 
done conslstently with adhérence to law, by permitting property or money, 
parted with on the faith of the unlawful contract, to be recovered back, or 
compensation to be made for it." Central Transp. Co. v. Car Oo., 139 U. S. 
60, 11 Sup. Ct 488, 35 L. Ed. 55 ; Pullman's Palace Car Co. v. Central Transp. 
Co., 171 U. S. 150, 18 Sup. Ct. 808, 43 L. Ed. 108. 

If, as counsel for the appellees claim, the contract evidenced an ab- 
solute sale, and it is void, no payment bas ever been made for the prop- 
erty under considération which the vendee and the trustées of its es- 
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tate obtained under this agreement. No liegal obstacle is perceived, in 
the light qf the decigion; in Pullman's Palace Car Cpmpany's Case, to 
requiripg theni to restore it to the trustée of the vendor for the ben- 
efit of its creditors to wbom it in equity belongs, and no court whicli 
strives to do justice and succeeds would fail to do so. There would be 
in such a case an implied and an enforceable contract by the vendee to 
retum the property, or its value, which it had secured without consid- 
ération under the void contract. Planters' Bank v. Union Bank, 16 
Wall. 483, 81 h. Ed. 473; In re Hovey's Estate, 198 Pa. 385, 48 Atl. 
311, 315. 

But was the contract void? Its only infirmity was that the Zimmer 
Company failed to comply with the régulations of the statute of Min- 
nesota which conditioned its authority to make the contract, régula- 
tions with which it had ample power to comply, and that the statute 
imposed a penalty of $1,000 and a disqualification to maintain suits in 
the courts of that state for a failure to: comply with those régulations. 
The making and performance of the agreement were not morally 
wrong. In the absence of the statute there was no more evil in the 
doing of business by a foreign corporation in the state of Minnesota 
without a principal place of business, an appointed agent to accept serv- 
ice, and the payment of a jicense tax, thari there was in so doing with 
them. The business which this corporation transacted was not, like 
the sale of liquor, a péril to the welfare of the citizens of the state and 
subject to régulation by its police power. It was the sale of ma- 
chinery. It was a transaction of commerce, which was a benefit to the 
state and to its people. There was no moral turpitude and no péril to 
the citizens in the making or the performance of this contract. Still, 
it was undoubtedly violative of the statute and illégal. 

Counsel invoke the gênerai rules that an illégal contract, a contract 
in violation of the law of a state, ij void and unenforceable in any 
court sitting in the state, and that thie fédéral courts foUow the con- 
struction of the Constitution and statutes of a state given by its highest 
judicial- tribunal in cases which involve no question of gênerai juris- 
prudence, of commercial law, or of right under the Constitution and 
îaws of the United States, and they cite Cooper Mfg. Co. v. Ferguson, 
113 U. S. 737, 5 Sup. Ct 739, 28 L. Ed. 1137, in which the Suprême 
Court held that the contract of an unqualified foreign corporation for 
the sale of an engine and machinery in Colorado was not void because 
in making that sale the corporation was not doing business within the 
state of Colorado and because the business which it transacted was 
interstate commerce; Miller v. Ammon, 145 U. S- 481, 13 Sup. Ct. 
884, 36 L,. Ed. 759, in which a contract for the sale of liquor in Chicago 
without a license was held void, with the prefacing statement that its 
sale was a péril to the welfare of the community and its régulation 
within the police power of the state; Diamond Glue Co. v. U. S. Glue 
Co., 187 U. S. 611, 613, 33 Sup. Ct. 206, 47 L. Ed. 338, in which a con- 
tract of an unqualified corporation to supèrintend . the construction of 
and to operate a glue factory in the state of Wisconsin was held void 
upder the statute of that state, which expressly declared, and which 
the Suprême Court of that state had held, ipade such a contract "whoUy 
void" on behalf of the foreign corporation, but valid and enforceable 
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against it in favor of the other party to the agreement (Ashland Lum- 
ber Co. v. Détroit Sait Co., 114 Wis. 66, 89 N. W. 904) ; Chattanooga 
N.B. &h. Ass'n V. Denson, 189 U. S. 408, 23 Sup. Ct.;630, 47 h. 
Ed. 870, in which a note and mortgage taken by an unqualified corpo- 
ration in Alabama were held void.because the Suprême Court of the 
State had held like contracts void under a statute of that state ; Trust 
Company v. Krumseig, 172 U. S. 351, 19 Sup. Ct. 179, 43 L. Ed. 474, 
which has been reviewed supra; and Kibbe v. Stevenson Iron Min. 
Co., 136 Fed. 147, 69 C. C. A. 145, and other cases which do not re- 
late to this spécifie question. Many other cases, however, which treât 
of this subject, hâve been carefuUy read and considered, and they 
are cited, and some of them are reviewed, in Butler Bros. Shoe Co. v. 
U. S. Rubber Company (C. C. A.) 156 Fed. 1, which was considered 
and decided with this case, and to which référence is made for cita- 
tions. 

The gênerai rule that an illégal contract is void and unenforceable 
is, however, not without exception. It is not universal in itg applica- 
tion. It is qualified by the exception that where a contract is not evil 
in itself, and its invalidity is not denounced as a penalty by the ex- 
press terms of or by rational implication from the language of the stat- 
ute which it violâtes, and that statute prêscribes other spécifie penalties, 
it is not the province of the courts to do so, and they will not thus 
affix an additional penalty not directed by the lawmaking power. Fritts 
V. Palmer, 132 U. S. 282, 289, 293, 10 Sup. Ct. 93, 33 L. Ed. 317; Na- 
tional Bank v. Matthews, 98 U. S. 621, 629, 25 L. Ed. 188; Logan 
County Bank v. Townsend, 139 U. S. 67, 76, 11 Sup. Ct. 496, 35 L. 
Ed. 107, 13 Sup. Ct. 66, 36 L. Ed. 956; Blodgett v. Lanyon Zinc Co., 
120 Fed. 893, 896, 897, 58 C. C. A. 79, 82, 83 ; Sioux City, etc., Co. 
V. Trust Co., 82 Fed. 124, 134, 27 C. C. A. 73, 83; Hanover Nat. 
Bank v. First Nat. Bank, 109 Fed. 421, 426, 48 C. C. A. 482, 487; 
Speer v. Board of County Com'rs, 88 Fed. 749, 758, 32 C. C. A. 101, 
110 ; National Bank of Xenia v. Stewart, 107 U. S. 676, 2 Sup. Ct. 
778, 27 L. Ed. 592 ; Gold Mining Co. v. Nat. Bank, 96 U. S. 640, 24 
L. Ed. 648 ; O'Hare v. Bank, 77 Pa. 96 ; Pangborn v. Westlake, 36 
lorwa, 646 ; Chattanooga R. & C. R. Co. v. Evans, 14 C. C. A. 116, 121, 
122, 66 Fed. 809, 815. 

The case of Fritts v. Palmer, 132 U. S. 282, 287, 10 Sup. Ct. 93, 33 
L. Ed. 317, is an apt and striking illustration of this exception. The 
Constitution of Colorado read, "No foreign corporation shall do busi- 
ness in the state without having one or more known places of busi- 
ness, and an authorized agent or agents upon whom process may be 
served," and the statutes required that such a corporation before do- 
ing any business in the state should file a certificate of its articles and 
appoint an agent upon whom service of process could be made. They 
expressly prohibited any foreign corporation from doing any business 
and from purchasing or holding any real estate until it had filed its ar- 
ticles and appointed its agent, and they imposed aS a penalty for a vio- 
lation of this prohibition the personal liability of every officer, agent, 
and stockholder of the corporation for the obligations incurred by it 
while it was doing business in the state in violation of the statutes. A 
foreign corporation acquired, held, and conveyed real est'até in Colo- 
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rado in violation of this Constitution and thèse statutes. The Suprême 
Court held that thé deeds were illégal, but that they were valid, and 
that they conveyed the property, and it sustained the title on the ground 
that the imposition of the penalty of the personal liability of the officers 
and stockholders, without any imposition of the penalty that contracts 
and deeds in violation of the statute should be void, indicated that the 
Législature did not intend to make, and did not make, such deeds and 
contracts void by the statute. 

In Harris v. Runnels, 13 How. (U. S.) 84, 85, 86, 13 L. Ed. 901, 
slaves were brought into the state of Mississippi and sold in violation 
of a statute of that state which prohibited their introduction without a 
certificate, under a penalty of $100 for every slave so sold and pur- 
chased, and an action was brought and sustained upon a promissory 
note for the purchase price of the slaves. In défense of the action the 
rule that an illégal contract is void was invoked. But the Suprême 
Court, after citing and discussing authorities said: 

"We hâve concluded, before the rule can be applled In any case of a stat- 
uts prohiblting or enjolning thlngs to be dOne, wlth a prohibition and a 
penalty, or a penalty only, for dolng a tbing whlch It forblds,, that the statute 
must be examlned as a whole,, to flnd ont whether the makers of it meant 
that a contract In contravention of It should be void, or that it was not to 
be so ; In other words, whatever may be the structure of tbe statute in respect 
to prohibition and penalty, or penalty alone, that it is not to be taken for 
granted that the Législature meaht that contracts in contravention of it 
were to be void In the sensé that they were not to be enforced In a court of 
justice, In this way the principle of the rule Is admitted, without at ail 
lessenlng Its force, though Its absolute and uncondltlonal application to every 
case Is denied. It Is true that the statute, contalning a prohibition and a 
peûalty, makea the act whlch It punishes unlawful, and the same may be Im- 
plled from a penalty without a prohibition; but It does not follow that the un- 
lawfulness of the act was meant by the Législature to void a contract made 
In contravention of It. When the statute Is sllent,.and contalns nothing from 
whlch the contrary cOuld be properly inferred, a contract In contravention of 
It la void." 

The court then called attention to the fact that the avoidance of the 
contract would work inequality and injustice, that it would subject 
the seller to the loss of his slaves and the penalty of $100 upon the 
sale of each slave, while it would grant to the purchaser a substantial 
reward for a violation of the law, and it refused to hold the contract 
void, and rendered judgment for the plaintiff. The rule announced in 
this case has been repeatedly applied by the Supreriie Court, notably in 
Fritts v. Palmer, supra, and the cases cited in that opinion, and has 
become an established canon of interprétation in the national courts. 
The true rule is that the court should carefully çonsider in each case 
the terms of the statute which prohibits an act under a penalty, its ob- 
ject, the evil it was enacted to remedy, and the effect of holding con- 
tracts in violation of it yoid, for the purpose of ascertaining whether 
or not the lawmaking power intended to make such contracts void, 
and, if from ail thèse considérations it is manifest that the Législa- 
ture had no such intention, the contracts should be sustained and en- 
forced; otherwise, they should be held void. Harris v. Runnels, 13 
How. (U. S.) 79, 84, 85, 86, 13 L. Ed. 901 ; Pangborn v. Westlake, 
36 lowa, 546, and cases there cited ; Fritts v. Palmer, 132 U. S. 28''', 
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10 Sup. Ct. 93, 33 h. Ed. 317; Kindel v. Lithographing Co., 19 Colo. 
310, 314, 35 Pac. 538, 34 L. R. A. 311 ; Chattanooga R. & C. R. Co. v. 
Evans, 14 C. C. A. 116, 121, 122, 66 Fed. 809, 815. 

Let us apply this rule to the statute of Minnesota. The object of it 
was not to prohibit or to avoid contracts of foreign corporations for 
the sale of merchandise. The evil which the Législature sought to 
remedy was not the making or the performance of such agreements. 
Such contracts were not deleterious to the citizens or to the state, but 
they were bénéficiai to both. The purpose of the Législature was to 
subject foreign corporations doing business in the state to the process 
of its courts, and perhaps to a license tax ; hence it provided that be- 
fore they should be authorized to do business therein they should ap- 
point agents to accept service of process and should bave a public place 
of business in the state, and that, if they transacted business in the state 
without making such appointments and complying with the other con- 
ditions prescribed, they should not be permitted to maintain suits in 
the courts of the state and should be subject to a penalty of $1,000 for 
each offense. The effeqt of the statute was to provide that, if such a 
corporation would not subject itself to the process of the courts of the 
state, it should not be permitted to resort to such courts for relief, and 
it should pay a penalty of $1,000. There is no déclaration in the stat- 
ute that contracts of unqualified corporations doing business in the 
state without complying with the prescribed conditions shall be void. 
So far as we are able to ascertain, the Suprême Court of the state has 
never held that such was the meaning or the effect of the law. If that 
had been the purpose of the Législature, it would hâve been easy to 
hâve made it manifest. A single line would hâve expressed and ac- 
complished that purpose. The légal presumption is that the Législa- 
ture specified ail the penalties it intended to impose, and it is not the 
province of the court to inflict more by construction. If contracts in 
violation of this statute are void, they are absolutely void, apd none of 
the parties to them can enforce them. Such a resuit is unjust, inéqui- 
table, and inconsistent with the purpose of the law. The terms of the 
statute prohibit foreign corporations from enforcing contracts of this 
nature in the courts of the state, but they permit the other parties to 
the agreements to enforce them by suits in those courts, and they do 
not prohibit the unqualified foreign corporations from defending such 
actions. The invalidity of such contracts is inconsistent with thèse 
terms of the statute, because, if they are void, neither party can main- 
tain a suit upon them, and the prohibition of the maintenance of such 
suits by the foreign corporations was futile. If the penalty of the 
invalidity of such contracts is added by construction to those denounced 
by the plain terms of the statute, and if, as counsel for the appellees 
argue, such invalidity deprives parties of any recovery of the moneys 
or property delivered under them, the effect of the statute would be 
absurd and iniquitous. Take the case at bar : The vendor would lose 
aJid the vendee would gain merchandise worth more than $12,000. The 
latter would receive a premium of $12,000 for violating the statute, 
and a penalty of $12,000 more than the statute fixes would be imposed 
upon the vendor. It happens in this case that the foreign corporation 
would suffèr the penalty, and the other party to the contract would 
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rèceive thepremîum/ E'at suppose thatan unqualified foreîgn corpo- 
ration, doing business itf Ihe state, purchases oî a citizen and secures 
goods upon crédit <Jf4hé value ûf $12,000, and then refuses to pay for 
them because it waà âcfiîig'btisiness in the state and the contract is void. 
It pays a piefoalty of $1,000 aîi'd reaps a reward of $11,000 for violat- 
ing the statute, while the othlèr party to the agreement pays a penalty 
of $12,000. The Législature of Minnesota côUld never hâve intended 
results so uhreasoilàble; The object of tlie statute, the evil it was in- 
tended to remedy, the'plain lànguage of the entire act, the inéquitable 
efïèct of thè âvôidance of contrâcts in violation of it, tnake it manifest 
that the làwmaking power of "thfe state never intended that contrâcts of 
unqualified corporations doing business in the state should be void. 
The évident intention ofthé Législature and the légal effect of the 
statutes were, iri accordaneei with the plaîn words it cohlains, to leave 
such contrâcts valid, eriforceable in ail courts by the parties to them 
othér thah thé tjnqualified fôrèign corporations, but unenforceable in 
courts of the state by thetn, and to subject them to a penalty of $1,000 
for éach violation of the law. The contract 'iti suit was innocent in 
itsclf, yet illégal because it wiàs violative ôf thfe statute ; but it was not 
void, and the trustée of the vendor was thé owner of the property in 
controversy iindër it. The prdèr of thé court below, which denied his 
pétition for a return of the property or its proceeds, must be reversed, 
and the case must be rérriandèd tô the court below, with instructions 
to take further 'piroceédirigs not inconsistélit with the views expressed 
in this opinion. 
It is so ordéred. 



CHICAGO & A. BY. GO. T. UNITED STATES. FAITHORN v. SAME. 
-WANN r. SAMB. . 

(Circuit Court bf AppealB, Sevénth Circuit Aprll 16, 1907.) On Rehearlng, 

;October 9, 1907.) 

, ' ' Nos. 1,303-1,305. 

Oabbiebs— Intebstats Commekce— JPAtMŒNT os' Rebates. 

Private tfacks built by thé oWner of a' pacblng plant on Its own prop- 
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Company to and around Its buildings, asd psed In loading cars for shlp- 
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rate, on the ground that It iwas a payinent for the use of such private 
tracks, thus maklng the rate charged $1 per car less than that published 
and charged to, shlppers generally from the same point, constltuted the 
glvlng of a rebate, in violation of section 1 of Blklns Act February 19, 
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Beforé GROSSCUP. BAKER, and SEAMAN, Circuit Judges. 
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BAKER, Circuit Judge. plaintiffs in error were jointly convicted 
of violating that part of section 1 of the Elkins Act ( Act Feb. 19, 1903, 
c. 708, 32 Stat. 847) which inhibits the giving of "any rebate * * * 
in respect of the transportation of any property in iflterstate or for- 
eign commerce * * , * whereby any such property shall by any 
device whatever be transported at a less rate than that published and 
filed." U. S. Comp. St. Supp. 1907, p. 880. 

The government proved that the Chicago & Alton was an interstate 
common carrier, having a line extending eastward from Kansas City, 
Mo. ; that the Kansas City Railway Company was an interstate com- 
mon carrier between Kansas City, Kan., and Kansas City, Mo., hav- 
ing a belt line over which it hauled cars of freight from industries 
along its tracks to various railroads ; that the Schwarzschild & Sulz- 
berger Company, a corporation, owned and operated a méat packing 
plant at Kansas City, Kan.> adjoining the tracks of thè Belt Line; 
that the S. & S. Co. was not a common carrier ; that within its 
plant, and running around and between various buildings thereof, the 
S. & S. Co. at a cost of $75,000 built about a mile and a half of tracks, 
switches, and sidings, on which the annual outlay for maintenance and 
taxes was $1,200; that the S. &:S. tracks connected with the Belt Line 
tracks at the; property line ; that the Alton had arrangements with the 
Belt Line and with eastern railroads whereby the Alton undertook to 
transport property in interstate commerce from Kansas City, Kan., to 
seaboardcities; that the Alton published and filed schedules of rates 
for such transportation;' that the Belt Line published and filed a rate 
of $3 a car for hauling cars of freight over its line from the S. & S. 
plant to the Alton; that the Alton transported various car loads of 
freight for the S. & S. Co. from Kansas City, Kan., to eastern points, 
coUected from the S. & S. Co. the fuU amount of the published rates, 
and paid to the Belt Line $3 a car, which amount was included in the 
Alton's published rates; and that the Alton, through plaintiffs in er- 
ror Faithorn as vice président, and Wann as gênerai freight agent, paid 
back to tlie S. & S. Co., under book entries of "refund of terminal 
chargés," $1 on each car for the use made of the S. & S. tracks in get- 
ting the S. & S. Co.'s cars of freight out upon the Belt Line's tracks. 

At the conclusion of the government's évidence^ plaintiffs in error 
moved that the jury be directed to return a verdict of not guilty. This 
motion was overruled. Thereupon plaintiffs in error ;offered to prove 
that the use of the S. & S. tracks was reasonably worth $1 a car. The 
court excluded the proffered évidence. 

Thèse adverse rulings présent but a single question. If the fact 
that the S. & S. Co.'s charge for the use of its tracks was reasonable 
would take the case out from under the statute, the burden would lie 
upon the government, in order to bring the case within the statute, to 
prove that the charge was unreasonable ; and this the government 
did not attempt to do. So the assignments of error center on the chal- 
lenge of the sufficiency of the government's évidence to sustain the 
verdict of guilty. 

Some discussion in briefs and in oral argument was had over the 
fact that the arrangement between the Alton and the S. & S. Co. was 
not published and filed with the Interstate Commerce Conuaissioa. 



560 . 156 FHDBRAL REPORTEE. 

The S. & S. Go. was not a common carrier, and therefore had nothing 
in the way of rates and charges to publish and file with the commis- 
sion. Shippers, o£ course, were interested to leàrn from the Alton's 
published sdiedules not only the rates between différent points, but 
also the terminal charges, if any, that were to be exacted of them in 
addition to the rates. We think it is clear that the shipping public 
were not concerned in what part of an Alton through rate was paid by 
the Alton to the New York Central or to any owner of tracks that 
were used in making the through shipment. But if divisions of rates 
or track reniais were required to be published, we think it is equally 
clear that a f ailure to publish could not make a rebate of what is not a 
rebate, and, on the other hand, that publication could not save what 
is a rebate from being found to be a rebate. So the aforesaid matter 
of publication has nothing to do with the case. 

Payment by the Alton to the S. & S. Co. was in the guise of a "re- 
fund of terminal charges," as though the Alton through oversight had 
coUected more than the lawful charges and was rectifying the mistake. 
But as courts rightly are keen to penetrate an innocent appearing de- 
vice to reach an illégal transaction, they should also be alert to save 
a lawful act though it be hid under a false cover. Thèse plaintiffs in 
error should not be puhished for niethods of bookkeeping if the false 
entries represented in fact a lawful arrangement. 

The real transaction was the payment by the Alton for the use of 
the S. & S. tracké in getting S. & S. freight out of the plant to the 
Belt Line. The considération was not based on a fixed monthly or 
yearly rental, or on a percentage of the investment, but was deter- 
mined by the amount of use measured by wheelage. But rentals on the 
basis of wheelage are unobjectionable if the parties hâve entered into 
a contract whichin ail other respects is lawful. 

This contract was made on the Alton's part through its trafiic de- 
partment. We may kftow as a matter of common information that 
contracts respecting right of way, roadbed, and track are usually made 
through the engineering or maintenance of ways department, and not 
through freight agents. But, again, thèse plaintiffs in error shoiild not 
be punished because the rental was measured by wheelage or because 
the contract was made by freight agents. 

S. & S. received back a part of the money they paid the Alton for 
freight. That fact alone dœs not prove that the transaction consti- 
tuted a rebate within the définition of the statute. A railroad may pay 
its lawful indebtedness to a shipper bUt of the money the shipper pays 
it for freight; or a shipper may pay the fuU freight partially in money 
and partially in canceled légal demands against the railroad. The stat- 
ute's définition of a rebate is any device whereby any property in in- 
terstate or foreign commerce is transported at a less rate than that pub- 
lished and fîled. So if the fuU rate be paid either in money or in mon- 
ey's worth, the parties cannot be guilty of rebating. Of course, the 
money's worth part of the payment might itself be used as a device 
whereby the property would be carried in interstate commerce at less 
than the published rate; but in this case the presumption must be in- 
dulged thàt the wheelage charge of $1 a car measured the true rental 
value of tiie S. & S. tracks. 
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The foregoing considérations compel us to the conclusion that the 
judgment cannot be sustained except by holding that the contract be- 
tween S. & S. Co. and the Alton was illégal and void. 

The use that the contract provided for was the use that was made in 
hauHng S. & S. freight from inside of the S. & S. plant out to the 
S. & S. property Une, so that there it might be put on the Belt Line's 
track, which in thèse through routings is to be taken as a part of the 
Alton System. Plaintiiïs in error défend the arrangement on the 
ground that an Interstate common carrier has the right to pay a ship- 
per a just allowance for the use of any instrumentality furnished to 
the carrier by the shipper in connection with the transportation of the 
shipper's property. And attention is called to the closing paragraph 
of section 15 of the récent Hepburn Act (Act June 29, 1906, 34 Stat. 
590) as being declaratory of the law as it stood when the contract 
now in question was made: 

"If the owner of property transported under this act dlrectly or Indlreetly 
renders any service connected wlth such transportation or furnishes any Instru- 
mentality used therein, the charge and allowance therefor shall be no more 
than Is Just and reasonable." 

It never has been unlawful for a railroad to lease cars from a ship- 
per, like the Armour Company, any more than from a builder of cars, 
like the Pullman Company. But if cars are leased from a shipper, not 
only the Hepburn act, but also the Cullom and the Elkins acts, as we 
regard them, prohibit the extension of favors to the shipper in the way 
of freight rates under cover of the lease. So, if a railroad in dischar- 
ging its undertakings as an interstate common carrier may lease tracks 
from another railroad, we perceive no valid reason for denying a rail- 
road the right to lease tracks from a shipper for a like purpose, pro- 
vided the rental is fair and does not include, by being excessive, a con- 
cession from the established transportation rates. The trouble in this 
case, however, comes from the fact that the Alton did not take a lease 
of the S. & S. tracks for the purpose of discharging its undertakings 
as an interstate common carrier. It h ad undertaken to carry for ail 
the shipping public a car load of méats from Kansas City, Kan., to New 
York for $30, say. For that purpose it controlled, by means of its con- 
nections, a public highway. The S. & S. tracks were not a part of that 
highway. They were not used by the Alton in- serving the shipping 
public generally. Their only use was in getting a particular shipper's 
freight from his own property out to the public highway. Suppose 
that the S. & S. Co., instead of ties and rails, had put down a paved 
roadway on its land, and that the Alton, in addition to tlie $20 worth 
of transportation it was giving to other shippers, furnished horses and 
wagons to haul the méats from the packing rooms to the Belt Une, 
would it be contended that the Alton could lawfully still further pay 
the S. & S. Co. for the use of the pavement? Or suppose that the S. 
& S. plant was ail under one roof, and that the trolleys which convey 
carcasses and cuts of méat from one department to another were so 
arranged that the finished produce arrived at the property line ad- 
joining the Belt tracks, could the Alton properly make an allowance 
for the use of the trolleys as instrumentalities furnished by the ship- 
per in the transportation of property in interstate commerce? In our 
156 F.— 36 
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judgment, the jury were ...Warrânted in finding that the tracks in ques- 
tion were plant facilities, as cleàriy as the supposititious pavement and 
trolleys would be plant facilities, and not instrumentalities for the Al- 
ton's use in discharging its dutîes to the public. Wherever the Alton 
needed tracks for that purpose, it could acquire the land by exercising 
the sovereign power of eminent domain which had been conf erred 
upon it by the people. But manifestly the Alton could îlot condemn 
the S. & S. tracks for the sole purpose of hauling the S. & S. Co.'s 
product f rom its warehouse to the Alton's public highway, because 
that would be a private purpose. Whatever property the Alton could 
condemn it could acquire by deed or lease, but by taking a lease it 
could not change a private purpose or use into a public one. The 
lease of thèse plant facilities was therefore a device wheréby the prop- 
erty of the S. & S. Co. was transported at $19 a car, while other ship- 
pers were paying $20. 

This case is ruled in principle, we believe, by the décision in Wight 
V, United States, 167 U. S. 518, 17 Sup. Ct. 822, 42 L. Ed. 258, that 
an arrangement whereby a particular shipper was alloweçl to offset 
against his freight bills the true value of the use of his teams in hauling 
the property from the railroad to his warehouse was a discrimination 
against other shippers of the same class of property in the same city 
who were compelled to pay the freight in full. It is contended that 
the citation is inapplicable because thé question there was of discrimi- 
nation and hère of rebate. Under the Cullom act (Act Feb. 4, 1887, c. 
104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), the standard of 
comparisbn was the treatment of other shippers. It was necessary to 
provè tiot only that the favored sJiipper really paid less than the pub- 
îished rate, but also that other shippers paid the full rate or a greater 
rate than that of the favored shippèr. Under the Elkins act the stand- 
ard of comparison is the published ï-ate. It is only necessary to prove 
that the ftvored shipper has had his property transported at a less 
rate than that published and filed. Both acts were aimed to kill favor- 
itism, and the favoritism in the Wight Case was of the same kind and 
efïect as in this. The big manufacturer or dealer has ail the advan- 
tage over his small competitor that he is legally or morally entitled to 
in his savings of labor cost and in buying his materials at greater dis- 
counts. The application of the maxims of merchandising to railroad- 
ing was always counter to the common-law pact between the railroads 
and the people. But it was not until the government as parens patriae 
was authorized to represent the scattered and unorganized sufferers 
from favoritism that any hope appeared of taking the railroad busi- 
ness out of the rèalm of private barter. 

We exclude from the case, as not being within the issues, any ques- 
tion of the right of a railroad to render greater service or to furnish 
mdre facilities for one shipper than another for the sahie published 
charge. The issue hère is the right to furnish the same or more at a 
lessprice. 

GROSSCUP, Circuit Judge (concurrîng). I cannot bring myself 
to the conclusion that imtil the cars loaded with the products of the S. 
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& S. Company actually reached the rails of the Terminal Railroad 
Company, such products were not already in course of Interstate trans- 
portation — that until the rails of the Terminal Company were reached, 
neither the shipper nor carrier were subject to the obligations, or enti- 
tled to the rights, that shippers and carriers are subject to, and ac- 
quire, only when the things to be shipped hâve reached the stage of 
being actually in course of interstate transportation. My personal view 
is that the moment the products of the S. & S. Company passed out 
of its hands into the cars of the Terminal Company for transporta- 
tion, whether the cars thus receiving such products were at the time 
on the rails belonging to the S. & S. Company, or on the rails belong- 
ing to the Railroad Company, the interstate transportation of those 
products had already commenced; and that the published rate is a 
rate for the whole of that transportation, from the moment it thus be- 
gins to the moment the goods reach their destination; from which it 
follows, it seems to me, that as against the S. & S. Company, notwith- 
standing the fact that the Railroad Company receives the goods at the 
S. & S. Company warehouses, and on its rails (no additional terminal 
charges having been fixed) the Railroad Company could not lawfuUy 
exact more than the regular published rates ; while in the performance 
of its obligations to other shippers, under the Interstate Commerce 
law, it could not lawfuUy accept less. In other words, under the 
facts presented, the published rate is not affected by the fact that the 
cars were loaded at the S. & S. Company's warehouses, and not on 
the Company's rails — such place of loading being, along with the Rail- 
road Company's freight stations, "Kansas City" within the meaning 
of the published rates. 

Now I am inclined strongly to the judgment that through contract 
with the parties interested, the Railroad Company could, at its own 
expense, lawfully hâve laid its own rails up to and along side of the 
S. & S. Company's warehouses, notwithstanding the fact that title to 
the land under the rails should remain in the S. & S. Company; or 
could hâve leased the rails laid by the S. & S. Company of that Com- 
pany; provided always that the transaction was not a subterfuge to 
cover up discriminations. But an arrangement of that kind between 
the two companies cannot, in my judgment, for reasons of public pol- 
icy that the Interstate Commerce Act was intended to carry out, be 
lawfully based oh division of rates, or in any other way be connected 
with, or afïect, the rate making function of the Railroad Company ; 
for to secure equality among shippers, the law commands, not only 
that the rates shall be equal, but that they shall be fixed and certain — 
subject to no addition or diminution against, or in favor of, any one — ' 
so fixed and certain that any shipper can with his head and pencil fig- 
ure out from the tariff sheets just what the rate is, both for himself 
and for his competitors; from which ît follows that, while the Rail- 
road Company, through its appropriate department, might lawfully 
perhaps hâve leased thèse rails of the S. & S. Company, paying there- 
for a reasonable rental, it could not lawfully for the reasons of public 
policy named, through its tarifï department, and on the basis of a divi- 
sion of rates (the whole arrangement secret so far as the published 
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tariff sheets were concemed) hâve made the arrangement that was 
offered as a défense to the offense prosecuted. 
The judgment is affirmed. 

On Rehearing. 

_ PER CURIAM. The burden of the argument în support of the pé- 
tition is that the opinion of the court promulgates the doctrine that 
it is unlawful "for a railroad company to acquire by lease or pur- 
chase or other contract the ownership or the right to use a track lead- 
ing from its right of way to an industrial plant." The facts of the 
case do not require the affirmance of such a proposition; and we dis- 
claim the inference which counsel draw from the language of the 
opinion. We do not daborate because we believe that counsel, on 
reading the opinion anew, will hâve no difficulty in understanding 
that our judgment of the character of the Alton's dominion over the 
S. & S. tracks was founded on our view that the évidence warranted 
the jury in finding that "the tracks were S. & S. plant facilities, and not 
instrumentalities for the Alton's use in discharging its duties to the 
public." 
The pétition is overruled. 



DIGGS V. LOUISVILLE & N. R. CO. (two cases). 
': DUNNAWAT V. SAME. 

(Circuit Court of Appeals, Sixth Circuit. November 6, 1907.) 
Nos. 1724-1726, 

1. Action^Tbial— Consolidation of causes— Powers of Fedeeal Couets. 

Under Rev. St. § 921 [U. S. Comp. St. 1901, p. 685], whlch authorlzes 
fédéral courts to consolidate "causes oî a llke nature or relative to the 
same question," a Circuit Court bas power in its discrétion to consoli- 
date for trial separ^te actions brought agalnst a ràllroad company to 
recbver for the death ot persons who weré killed at the same tlme and 
In the same maimer. 

2. Cabbiées— LiABiLiTY OF Raileoad Compant foe Death of Passbngebs— 

Opeeation of Teains. ' 

Three young men travellng together were passengers on a railroad train 
whlch approached Knoxville, Tenn., which was thelr destination', after 
dark. The tralnmen had annoUnced that the next station would be Knox- 
ville, as requlred by the state statute, but had not called the station, 
when the train stopped on a narrow trestle In order to make use of a 
Y in tumlng before enterlng the city. The next morning the bodles of 
the young men were found near together under the trestle. Upon the 
trial of a consolidated action agalnst the railroad company to recover 
for thelr deaths, there was évidence that they left the car together, while 
on the trestle, and tending to show that they fell over the edge as they 
stepped ofif. Eeld, that nelther the announcement of the name of the 
next station nor the stopplng of the train thereafter before It was reached 
was négligence, nor was elther an Invitation to passengers to allght before 
thé station was called, whlch Imposed on défendant the duty of warnlng 
them OT rendered it llable for the deaths of plalntiflfs' intestates. 

In Error to the Circuit Court of the United States for the Eastem 
District of Tennessee. 
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G. W. Pickle, for plaintiffs in error. 
J. H. Frantz, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit to recover for the 
wrongful death of William Turpin through the négligence of the 
Louisville & Nashville Railroad Company. Against the objection of 
the plaintiffs in error, it was consolidated for trial with two similar 
cases, one brought by the administrator of James Gamble and one 
by the administrator of W. W. Dunnaway, who met their deaths at 
the sametime and in the same way. At the close of the testimony 
for the plaintiiïs, the court directed the jury to return a verdict for 
the défendant. It is claimed the court erred in consolidating the 
cases and erred in instructing for the défendant. 

We are satisfied that under section 921 of the Revised Statutes of 
the United States [U. S. Comp. St. 1901, p. 685] the court had the 
power to consolidate thèse cases for trial. They involve the same 
transaction, the witnesses were the same, and we can see no good 
reason to criticise the exercise of the court's discrétion in the premises. 

The évidence which the court withheld from the jury showed sub- 
stantially the foUowing facts: The three young men, Turpin, Gam- 
ble, and Dunnaway, were raised in Anderson county, Tenn., about 25 
miles from Knoxville. They were not accustomed to railway travel. 
They left their homes on the 19th of February, 1906, to look up a 
brother of one of them, who they heard, was working some miles the 
other side of Knoxville. Apparently they did not find him, and on 
the 20th they started back to Knoxville. Late in the afternoon of 
that day they got on a passenger train of the défendant at Mentor, 
a station seven or eight miles from Knoxville. This train reached 
Knoxville about 6:30 p. m. There was but one station, Chandler, 
between Mentor and Knoxville. After leaving Chandler, the train- 
man announced that the next station would be Knoxville. The train, 
after leaving Chandler, ran along the Tennessee river for some dis- 
tance, and then crossed over to Knoxville on a bridge and trestle. 
By this time it was quite dark. On the Knoxville end of this trestle 
a switch led off from the main track. At the end of this switch 
there was a narrow platform on the right as you approached Knox- 
ville, which was used in connection with the switch. Beyond this 
platform, going in the direction of Knoxville, the trestle for some 
distance remained the width required for one track only, and then 
broadened as the switch left the main Une. About 200 feet beyond 
the point of this switch, the main line divided into a Y; one track 
running to the right to the passenger dépôt, and the other to the left 
to the switching yards. It was customary to use this Y in order to 
change the direction of the train before running into the dépôt. 
When the train reached the trestle, it stopped presumably short of 
the switch. The three young men, one a boy of 15, got up from 
their seats in the smoker, which was in the forward part of the train 
next to the baggage car, and went out the front door. The station 
of Knoxville had not yet been called, nor any reason given them to 
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believe that they werc at Knoxville, except the fact that the announce- 
ment had been made that the next station would be Knoxville. This 
announcement hadj been made a few minutes before the train stopped. 
Three witnesses put thé time froim one to one and a half or two min- 
utes, one says before the train reached the bridge, and several testified 
that the custom oh the road was to announce the next station shortly 
after ' leaVing the ' last one. Such announcement was not regarded 
as a calU of the station, whitlj' was madé subsequently when the sta- 
tion was' reached. About 6 b'clock the next morning, on the Slst 
of Februai'y, a witness who passed undçr the trestle found the dead 
bodies of thréé young men, whb'were subsequently identîfied as Tur- 
pin, Gamble, ' and DunnaXvay. They lay close to one another, and 
no footprînts were near them. The court below, concedihg that the 
deceaséd persons were passehgers, aftér referring to the fact that 
the laws of Tennessee re^uired the railroad company to announce 
the next station, stated' that, îf the insistence of the plaintifïs was 
correct, "when the compàny does it, it would hâve to guard against 
anybody jumping off before the train feached the station, would hâve 
to put a man in each dôor, arid keëp them from jumping ofif, if the 
train shôuld hàppen to stop for any purpose before it reached the 
station"; and directed a verdict in fayor of the défendant in each case. 
We think there was testittiony from which the jury might hâve 
inferred that the three tirifortunate yoùng men were pâssengers, and 
that they alighted from the train on the trestle and met their deaths 
by falling from it to the place wHere they were fpùnd. They may 
hâve fallen directly from the train through the trestle, or from the 
trestle after alighting from the tf aiii, and they may hâve fallen fram 
the trestle by missing their footing while trying to proceed in the 
direction of Knoxville aftér the train had passed, or by being pushed 
ofï by the train after it hàd got àgain in motion. There was no tes- 
timony showiiig precisely where the train stopped. There waë a 
small platform on the right, located at the point of the switch, which 
was used by railroad mën to stand on while operating the switch. 
If the train stopped opposite that platform, the young men had a 
place to stand, but after the train passed on they woufd hâve found 
themselves ifeolated, in a dangerotts position, and it would naturally 
hâve seemed necessary to them to walk on in the direction of Knox- 
ville, whbse lights they could see in the distance. If they did this, 
after leaving- the small platform, a few steps would hâve brought 
them to thenarrow single track trestle above the place they were 
found, and from which they must hâve fallen. At this point the ties 
were 13 feét and 10 inches in length, and a passenger car is about 
11 feét, 6 inches in width. An engineer who made a survey of the 
track testified that a "passenger alighting on this single track trestle 
might tôuch the edge of the ties, althôugh I don't think he would. 
The ends of. the ties were approximately practically .under the out- 
side of the steps, and the steps would put him where he would fall; 
he might catch two or three inches of the ties, tviro inches." It was 
necessary, ip ordef to màke a case for the jury, for the plaintiffs to 
présent some te^Hïnoiiy' tending' to show that the young men, with- 
out any fault- on their part, alighted from the train and met their 
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death becausè of tlie négligent conduct of the raiiroad company or its 
employés. In view of the facts, the négligence nlust hâve consisted 
either in making the announcement that Knoxville would he the next 
station before it was reached, or in stopping on the trestle after the 
announcement was made and before the station was reached, or in 
so stopping without warning the passengers to keep their seats, be- 
causè the station had not yet been reached. 

As to the announcement, it was one required by the laws of Ten- 
nessee. Shannon's Code, § 3070. This statute came before the Su- 
prême Court of Tennessee in the case of Payne v. Raiiroad Co., 106 
Tenn. 167, 61 S. W. 86. There there was a call of the station and a 
passenger alighted before the train had stopped. The efïect of the 
décision was to hold that the passenger was not justified in alighting 
while the train was in motion because of the announcement. It is 
to be noticed, however, in this case that the announcement, which was 
made as the train approached the station, almost amounted to a call 
which is made just as the station is reached. The différence between 
an announcement under the Tennessee statute and a call under ordi- 
nary railway usages must be kept in mind. An announcement under 
the Tennessee statute is not a notification that the station has been 
reached, and an invitation for passengers to alight. It serves the 
purpose of advising passengers in advance of what the next station 
will be, so that they may be ready to alight when it is reached. It 
is always made subject to the usages of railways. It does not com- 
mit the railway company to a verbal guaranty that the station an- 
nounced will be the first stop. The raiiroad company retains the right 
to control the movement of the train, and if it is necessary to stop 
for any proper purpose before reaching the station, for instance, to 
open, or close a switch, or to cross another raiiroad, or to use a Y, 
it has the right to do so, without notifying the passengers. In other 
words, the announcement is to be treated as a statement that the 
next station will be the place named, and not that the next stop will be 
at the station. Accordingly, in Minock v. Railway Co., 97 Mich. 
425, 56 N. W. 780, it was held that a raiiroad company which had 
announced the next station was not obliged to wam passengers not 
to alight when it stopped at a railway crossing before the station was 
reached. 

We hâve examined a number of cases where, after calling the sta- 
tion, the train either stopped short or overran, with the resuit that 
the passenger alighted in a dangerous place and was injured. Under 
such drcumstances, the railway company has been almost uniformly 
held' responsible. This is in accordance with the well-established 
rule that a carrier of passengers is in duty bound not only to use the 
strictest vigilance in receiving and conveying a passenger to his desti- 
nation, but also to put him oiï safely at a station at the termination 
of the joumey. As a corollary it has been held that it is likewise 
the duty of a carrier to announce the name of the station on the ap- 
proach of the train, and to afford passengers sufficient time to alight 
with safety. Englehaupt v. Erie R. R. Co., 209 Pa. 182, 185, 58 Atl. 
154; Weller v. London, Brighton, etc.y Ry. Co., L. R. 9 C. P. 126: 
Van Hom V. Central R. R. Co., 38 N. J. Law, 133; P. W. & B. R. 
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R. Go. V. McCormîck, 124 Pa. 427, 16 Atl. 848; Bridges v. North 
London Ry. Co., L. R. 7 H. L. 213; McNulta v. Ensch, 134 111. 46, 
24 N. E. 631; Memphis & Little Rock Ry. Co. v. Stringfellow, 44 
Ark. 322, 51 Am. Rep, 698; Ellis v. Chicago, M. & St. P. Ry. Co., 
120 Wis. 645, 28 N. W. 942. 

The présent case, however, is not one where the station had been 
called and the train either stopped short or overran it, so that the 
passenger alighted in a dangerous place and received injuries. This 
case is more like that of Mitchell v. Grand Trunk Ry. Co., 51 Mich. 
236, 16 N. W. 388, 47 Am. Rep. 566, where the station was announced 
or called before arriving at a railway crossing or junction, 300 or 
400 feet from the station. The train stopped at the crossing, and 
the plaintiff in attempting to leave the car was hurt. The court said 
the real cause of the injury was the mistaken supposition of the pas- 
senger that the train had stopped for the station. There was nothing 
at the spot to indicate a landing place. The stoppage of cars was re- 
quirèd by statute, as well as by usage. The judgment below was 
reversed on the ground that there was nothing to show any négli- 
gence on the part of the company. In the case of 111. Central R. R. 
Co. V. Warren, 149 Fed. 658, 79 C. C. A. 350, it was held that the 
announcement of the next station, although made on near approach 
to the station, was not an invitation to a passenger to leave his seat 
and attempt to alight before the train actually stopped. Because he 
did this, the paisSenger who was injured was held guilty of contributory 
négligence. 

We hâve given the présent case careful considération. The case 
of the plaintiffs rests upon the contention that the stoppage of the 
train on the trestle after the next station had been announced con- 
stituted an invitation to the young men to alight. We think that 
a clear distinction must be made, as we hâve said before, between the 
announcement of the next station and the call of the station at which 
the train is in the act of stropping. We think that in the présent case 
no passenger of ordinary intelligence and in the exercise ot ordinary 
care would regard the stopping of the train on the trestle as an in- 
dication that Knoxville had been reached and the time had come for 
him to alight, and that the idea that such a view would be taken by 
any passenger was not within the reasonable contemplation of either 
the conductor or any of the trainmen. Now, if in the actual cdurse 
of events thèse three passengers could not be expected to alight mere- 
ly because the train had stopped on the trestle, then there was no 
duty imposed upon the trainmen to warn them to keep their seats. 
Trainmen hâve a right to crédit passengers with ordinary common 
sensé. Passengers must exercise common sensé, common care, or 
answer for the lack of it. In this country passenger trains are not 
run upon the theory that the passengers must be locked in when the 
train is in motion, and only released when the station is reached and 
the trainmen let them eut. Passengers are supposed to hâve knowl- 
edge of common railway usages, of the way in which trains are ordi- 
narily run and handled. While the présent case excites our sym- 
pathy, we are unable to satisfy ourselves that the court below was 
wrong in directing a verdict for the défendant. Of course, there was 
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a possibility that testimony might hâve been presented which would 
hâve showed or at least hâve tended to show that the défendant was 
négligent, but no testimony of this sort was introduced, and it is a 
well-known rule that négligence can neither be presumed nor guessed 
at. Powers v. Marquette Ry. Co., 143 Mich. 379, 106 N. W. 1117. 
The judgments of the lower court are affirmed. The joint writ of 
error in case No. 1,684 is dismissed for want of jurisdiction. 



OSIUS V. DAVIS. 
(Circuit Court of Appeals, Sixth Circuit November 6, 1907.) 

I-NSUEANOE— RiGHT TO PbOCEEDS OF LlTE POLIOT— EVIDENCE CONSIDEBED. 

Evidence consldered In a suit of Interpleader between the wldow and a 
former partner of a décèdent to détermine the right to the proceeds of a 
pollcy of Insurance on hls life, which was by Its terms payable to bis 
estate, but by an agreement between the partners was to be held for 
the beneflt of the partnership, and lield to sustain the clalm of the widow 
that the partnership had been dissolved some months prior to her hus- 
band's death, and ail matters between the partners settled. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Michigan. 

T. B. Bradfield, for appellant 
C. W. Nichols, for appellee. 

Before LURTON, SEVERNS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a bill of interpleader filed by 
the New York Life Insurance Company against Rudolph Osius and 
Nellie Belle Davis, who by stipulation hâve become, respectively, the 
complainant and défendant in tiie litigation. The matter in dispute is 
the amount of a policy of $5,000, written by the New York Life In- 
surance Company, December 30, 1903, upon the lîfe of William Fran- 
cis Davis, husband of the défendant, who died September 25, 1904. 
The pohcy was payable "to the executors, administrators or assigns of 
the insured, or to such beneficiary as may hâve been duly designated." 
It also provided that the insured might change the beneficiary by writ- 
ten notice to the company, but that no désignation or change of bene- 
ficiary should take eflfect until indorsed on the policy by the company 
at the home office. The amount due under the policy has been paid 
into the court below. The bill of interpleader was brought against 
Mrs. Davis "personally and afi executrix of the last wîU and testament 
of her husband." Rudolph Osius was made a défendant "as sole sur- 
viving member of the late copartnership duly organized and doing busi- 
ness under the firm name of the American Dental Syndicate," which 
was composed of William Francis Davis and Rudolph Osius, the lat- 
ter being gênerai manager, while Davis was the business manager. 
Rudolph Osius claims the amount of the policy as sole surviving mem- 
ber of the American Dental Syndicate, claiming that this policy and 
one upon his own life were taken out by the syndicate, the premiums 
paid by the syndicate, and that there was an agreement that the policy 
was to be for the benefit of the syndicate and payable to the surviving 
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member. itf'dlîe Belle Davis was the executrix of her husband's will 
and his sole legatee, ànd as such she clàims the amount of the policy. 
The cduh below heard the testimony, ànd in a considered opinion heîd 
that the firm known âs the American Dental Syndicate was dissolved, 
and its àssets divided> on May 21, 1904, some four months before Da- 
vis died, and therefore the policy, according to its terms, was payable 
to her as executrix and sole legatee. From this decree there is an ap- 
peal to this court. 

Prior to March 23, 1903, Rudolph Osîus owned and operated dental 
establishments in the cities of Grand Rapids, Battle Creek, Flint, and 
L,ansing, Mich., under the name of the "American Dental Syndicate." 
On that date William F. Davis, whoi was a lawyer living in Lansing, be- 
came his partner. Under the agreement Davis was to pay to Osius the 
sum of $5,000, $1,000 dpwn, and $4,000 from the eammgs to which 
Davis would be entitled less his salary ; and it was expressly agreed 
that the title to one-hàlf ùi the business was to remain in Osius until 
the promissoiy note bf $4,000 was paid in accordance With its terms. 
Osius was to be the gênerai manager and Davis the business manager 
of the firm, the former to receive $50 per week and the latter $40 per 
week. While the business of this copartnership was going on, two life 
insurance pôlicies of $5,000 eâch were taken out, one by Osius and one 
by Davis, December 30, 1903. Frederick Cody was the agent of the 
life insurance company. The premiums on the two pôlicies amounted 
to $269.20, being $128.75 for the Davis policy, and $140.45 for the 
Osius policy. Cody paid the premiums, and then settled: with the pol- 
icy holders. The premium on the Davis policy was partly paid by the 
partnership and partly by Davis himself, the last payment being $46.10, 
made on July 28, 1904. The receipt f rom Cody to Davis shows that it 
was in full settlement of the balance of the premium on his policy, and 
also in f uU settlement of his interest in the note given under the agree- 
ment dated December 31,1 1903. On March 5, 1904, while the firm 
called the American Dentd Syndicate was in existence, an agreement 
was made between Osius and Davis which provided that the pôlicies 
should be paid to *'the American Dental Syndicate, and not to their per- 
sonal heirs or assigns," ithe reason as stated being "the premiums on 
thèse pôlicies being paid out of the funds of the American Dental Syn- 
dicate, and. the pôlicies weré taken eut designedly for the protection of 
the American Dental Syndicate." While it is not disputed that this 
agreement was made, no indorsement was made on the policy, nor was 
there any notice. of a change of beneficiary in accordance with its terms. 
The policy remained payable to the personal représentatives of Davis, 
and was in his possession at the time of his death. 

Such being the situation, the question in this case is whether, as al- 
leged by Mrs. Davis, the partnership between her husbarid and Osius 
was dissolved on May 20 or 21, 1904. If it was, then the New York 
Life Insurance policy became payable, according to its terms, to her 
as executrix and sole legatee of her husband. We hâve carefully read 
ail there is in the record upon this subject, and are clear in the opinion 
that the court below very properly held that Mrs. Davis had sustained 
the burden of proving the affirmative upon the issues of the case, 
namely, that the partnership had béen dissolved by mutual consent and 
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a full settlement and adjustraent of its âfïairs Had been made Thi^ 
court below bas referred in some détail to the facts which appeai in th« 
record and support its conclusions. It is unnecessary to go over 
thèse. The statements of Seth Davis and Carmer are quite inconsistent 
with the theory that the partnership continued to exist after May 21, 
1904. After the agreements of May 20 and May 21, 1904, Davis with- 
drevif from the American Dental Syndicale, ceased to be its business 
manager or bave authority to bind it in any way, and restricted himself 
to the Battle Creek office which be purchased from Rudolph Osius, the 
other member of the defunct firm. In the agreement of May 20, 1904, 
made at Grand Rapids, Davis expressly relinquished ail bis right, title, 
and interest in the American Dental Syndicale, "ceased to dravi^ salary 
or hâve anything to do with the management of the said American 
Dental Syndicate, the same being turned over to Dr. Rudolph Osius." 
On May 21, 1904, the National City Bank was notified that after that 
date the signature of Dr. Rudolph Osius alone would be necessary on 
checks of the American Dental Syndicate. On July 10, 1904, Ossius 
wrote a letter to Davis which practically admits the dissolution and the 
fact that the Insurance policies had been treated as personal assets. 
Speaking of another agreement, Osius says, "It certainly only applied 
to you when a partner in this firm" ; the inference being that Davis had 
ceased to be such partner. Then he says : 

"But klndly remetnber that I partlcularly except the Ufe Insurance account 
which you and I hâve, but showed a wlllingnesa on my part to pay for half 
of tbe same." 

Apparently this refers to the statement by Davis that Osius had 
agreed to pay ail bills due from the business, and the exception made 
of the insurance account was made by Osius, although he says he had 
shown a willingness to pay for his half of tiiat account. He also as- 
serts that he bas not only been extremely square with Davis at ail times, 
but "particularly so at their dissolution." 

Thèse and other facts which appear on the record and bave been 
referred to by counsel in the briefs and on the argument satisfy us that 
the partnership was dissolved months before Davis died, and that 
there was no thought at that time that the policy on Davis' life was be- 
ing carried by the partnership or for its benefit. The claim now made 
by the surviving partner appears to be an afterthought. 

The decree is affirmed. 



UNITED ZINO COMPANIBS T. WRIGHT, 

(arcult CJourt of Appeals, Bighth Circuit October 14, 1907.) 

No. 2,43T. 

UiJSTXB AFD Sebvawt— Fbixow Seevants— Fobeman iif Mine. 

A ground foreman in mlnlng opérations conducted under a gênerai 
Buperlntendent or manager la a fellow servant with the gang of miners 
whose work he directs. 

[Ed. Note. — For cases in point, sm Cent Dlg. vol. 34, Master and Serv- 
ant i 491.1 
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2. Same— Ikjuet to Sbevant— Assximep Ribk. 

A drlllman In a mine where It wâs the usual fenown custom to move 
the drllls by hand up stopès having a practicable grade assumed the 
rlsk of Injury from guch manner o( dolng the work, and cannot recover 
from the owner for an InJury so' received, and he was not relleved from 
such assumption by a complalpt made to the ground foreman of such 
inethod and a promise on hls part to secure appUances, where he had 
no authorlty to do so, elther actual or apparent, and whose only duty was 
to report the complalnt to the superlntendent, under whose direction ail 
the work was conducted, whlch he falled to do. 

, [Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant,. §§ 639, 640: 

Assumption of rlsk Incident to employment, see note to Chesapeake & 
O. B. Co. V. Hennessey, 38 C. O. A. 314.] 

In Error to the Circuit Court of tlie United States for the South- 
western Division of the District of Missouri. 

Edward J. White (Arthur E. Spencer, pn the brief), for plaintiff in 
error. 

McPherson & Hilpirt and E. O. Brown, for défendant in error. 
Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAMS, Circuit Judge. Wright sued his employer, the zinc Com- 
pany, for damages alleged to hâve been occasioned by its failure to 
furnish proper appliances with, which to do the work assigned him. 
Défendant was engaged in lead.and zinc mining, and plaintiff, who 
was an experienced miner, famiîiar with the opération of the drilling 
machine commonly used in lead and zinc mining, was employed by de- 
fendant as head drillman to take charge of the drilling opérations in its 
mines. He had three helpers. Àt the time of his injury, he was en- 
gaged in moving the drilling machine weighing about 3G0 pounds up 
an inclined stope in the deferidant's mine. The stope rose at an 
angle of about 45 degrees. Prior to the time of his injury, when 
the stope was so steep that miners èould not walk up conyeniently, de- 
fendant had employed a puUey and rope to haul up the machine ; but 
this appliance had been abandoned after the stope became easier. The 
drillman and his helpers had been for some time, two or three Weeks 
before the time of his injury, carrying the drill up the stope by hand. 
The'evidence tends to ghow that this method was commonly resorted to 
in that région when the stopes were not so steep that à man could not 
walk up and down them. It required the men to lift and move the drill 
by main force, and, of course, was not so easy as raising it by a puUey ; 
but, when the distance was short and the grade practicable, it was 
obviously a quicker and niore feasible method than stopping to adjust 
and operate a pulley. When the plaintiff and his three helpers were 
carrying up the drill dû February 14^ 1905, he claims that some helper 
slipped and allowed the weight of the machine to sag back against 
him, and that the sudden strain injured his back. His counsel recog- 
nize that, by entering and remaining in the service of the défendant 
with fuU knowledge of its methods of doing business, Wright assumed 
the usual and ordinary risks of the employment, but place their reli- 
ance for recovery of damages upon a complaint alleged to hâve been 
made by him that the method of carrying the drill up the stope by hand 
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was dangerous and securing from the défendant a promise of répara- 
tion. He daims that, while waiting a reasonable time for the f ulfill- 
ment of that promise, he was relieved from the assumption of the risk 
of remaining in the obviously dangerous service. This will be con- 
ceded. Crookston Lumber Co. v. Boutin, 149 Fed. 680, 79 C. C. A. 
368, and cases cited. But do the facts support the plaintifï's hypothe- 
sis? We think not. It is earnestly contended by défendant that the 
service in which plaintiff was engaged was simple manual labor like 
that involved in Gowen v. Harley, 56 Fed. 973, 6 C. C. A. 190, and 
that the doctrine of relief from assumption of ordinary risks of service 
by a complaint of danger and promise of réparation has, on the au- 
thority of that case, no application. The différence in the pleadings 
and conceded facts of the two cases renders the doctrine of that case 
of uncertain application to this, and, by reason of the view we take of 
another question, we find it unnecessary to attempt to distinguish or 
assimilate the two cases. 

Défendant throughout the trial contended that Bruce, to whom plain- 
tif! made the complaint and from whom it is claimed promise of rép- 
aration was received, was a fellow servant of plaintiff, and that, on fa- 
miliar principles, his négligence, if any, in failing to secure better fa- 
cilities for plaintiff to work with was imputable to plaintiff, and created 
no liability against the défendant. The évidence conclusively shows 
that Bruce was ground foreman in charge of men performing mining 
opérations for défendant, and that there was a gênerai superintendent 
who represented the master and who had gênerai supervision over ail 
work above and below the surface of the ground to whom the ground 
foreman reported and from whom he took directions. The duties and 
représentative capacity of a ground foreman in mining opérations con- 
ducted under the supervision of a gênerai superintendent or manager 
hâve been frequently considered by the courts, and in a gênerai sensé 
the rule is firmly fixed that he is a fellow servant with the gang of 
miners whose opérations he is directing. Alaska Mining Co. v. Whe- 
lan, 168 U. S. 86, 88, 18 Sup. Ct. 40, 43 L. Ed. 390, and cases citèd. 
Weeks v. Scharer, 111 Fed. 330, 334, 49 C. C. A. 373; Id., 139 Fed. 
333, 64 C. C. A. 11 ; Davis v. Trade Dollar Gonsol. Min. Co., 117 
Fed. 133, 54 C. C. A. 636. 

But it is contended that Bruce, the ground foreman, had excep- 
tional powers, and so stood for the master in his relation to the miners, 
that complaint made to him of inadéquate and dangerous working ap- 
pliances was a complaint to the master, and his promise of réparation 
the promise of the master. In other words, that he was in this particu- 
lar a vice principal. The answer to this contention requires considér- 
ation of the proof. The évidence conclusively shows that the duties 
of Bruce as ground foreman were ta direct the miners where to set 
up the drill, direct the shovelers where to shovel, direct the location 
of the underground tracks, and look after everything underground, 
and that it was a common practice for him at times to help the work- 
men who were laboring under him in the actual drilling of holes, 
laying^of tracks, and other such work. He was subject to the gên- 
erai orders of the superintendent. He hired men to work in his de- 
partment and discharged them but the superintendent always paid 
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them their wages. It was the foreman's duty to report to the super- 
intendent:when aûy nevjf or différent appliances or tools were needed, 
and it was the duty of the superintendent to supply them. He made no 
report of.Wright's complaint to the superintendent, and, of course, 
the latter took no action thereon, 

From the foregoing undisputed facts or f rom the évidence taken as 
a whole, ail oi which has been critically examined, it cannot be claimed 
that the grpund foreman had any right or power to supply any de- 
sired working appliances ■ Neither can it be claimed that Wright, the 
plaintiff, had any reason to believe he had such right or power. The 
most that can be claimed is that it was the ground foreman's duty, if 
Wright or any other worlonan under him complained about appli- 
ances, to report such complaint to the superintendent for his action, 
and dépend uppn his judgment whether any appliances should be sup- 
plied, and, if sp, when and under what conditions. As the foreman 
had no right or ability to supply the block and tackle in question, his 
promise to do sp, if made, afForded no protection to Wright. His fail- 
ure to repeat Wright's complaint to the superintendent was the real 
négligence, if any in the case, and that was a failure to perform one 
of the duties which devolved upon him as a servant and the risk of 
which was assumed by ail the other, servants. 

The case is controUedby the principles announced in the Whelan 
and Scharer Cases, supra. Wright assumed the obvions danger and 
risk incident to carrying the drill machine up the stope as it had been 
donc before, and he is not relieved of the conséquences of that as- 
sumption by any promise imputable to the master. The Circuit Court 
çrred in not giving the instruction requested by defendant's counsel 
that plaintiff could not recover. 

The judgment must be reversed and the cause remanded for a new 
trial. 



ST. LOUIS STREET FLUSHING MAOH. CO. et al. T. AMBEIOAN STRHB3T 
FLUSHING MAOH. CO. 

(Circuit Court, of Appeals, Blghth arcult October 22, 1907.) 

No. 2,507. 

1. Patents— Invention— New Combination of Old Eléments. 

To aecompllsh a new and useful resuit wlthln the meaning of the pat- 
eat law (Bev. St. | 4886 [U. S. Comp. St. 1901, p. 3382]), It Is not nece»- 
sary that a resuit before unknown should be brought about, but It la 
sufflclent if an old resuit Is accompUshed In a new and more effective way ; 
and, if the value and effectlveness of a machine are substantlally Inereas- 
ed by a new combination of old éléments, such combination is patentable. 

[Ed. Note. — For cases In point, sèCi Cent. Dlg. vol. 38, Patents, {§ 27- 
29.] 

2. Same— Evidence oe Invention. 

That a défendant charged wlth infringement of a patent for a machine 
àbandoned the machine It was previously mabing, and adopted that ol 
the patent, that its engineer claimed to be the inventor thereof, and him- 
self applled for à patent, and' that the patented machine has iargelj 
Superséded others previously in use for the same purposes, are ail facti 
«ntltled to welght on tjie question of Invention. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents, { «.] 



8T, LOCnS STKBET F. MACH. CO. V. AMERICAN STREET T. MACH. CO. 575 

3. Same—Scope— Limitation bt Pbooeedings in Patent Office. 

Where an applicant for a patent repeatedly acquleseed In tbe rejcction 
of broad claims and substituted therefor narrower ones untll hls applica- 
tion was granted, the owner of the patent cannot be heard to insist that 
the narrower claims allowed shall cover the same as the broader ones 
rejected. 

[Ed. Note.— For cases In point, see Cent. Dîg. toI. 38, Patents, î 244.] 

4. Same— Inïeinqement— Stbeet Flushing Cabt. 

The Ottofy patent, No. 795,059, for a street flushing cart, cofers a de- 
vice for scouring and flushing streets by forcing water under pressure from 
a tank located on a moving cart, connected by a pipe extending downward 
to near the surface of the street, forward of the rear wheels, to nozzles 
havlng narrow elongated dellvery apertures, and so adjusted that the 
water Is forced out of the apertures In a flat sheet nearly parallel with 
the surface of the street In a forward and latéral direction, so as to looSen 
up the dirt and force it away to the sides of the street, and into the gut- 
ters, without iajury to the surface of the street The coœblnation of parts 
by whlch such resuit Is effected was not anticipàted, and discloses in- 
vention, but the patent is limlted b.y the prior art to the combination 
and means shown for prodùclng such flat stream neariy parallel to the 
street. As so construed held Inf rlngèd. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Missouri. 

James A. Carr (John D. Johnson and Charles Claflin Allen, on the 
brief), for appellants. 

Mr. Clifton V. Edwards, for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a suit to enjbin infringemertt of 
United States letters patent No. 795,059, granted July 18, 1905, to com- 
plainant, the American Street Flushing Machine Company, as as- 
signée ôf L. F. Ottofy, the inventer. The decree below was for com- 
plainant, and défendants appeal. 

The object of the invention, as stated in the speciiîcation, "is to de- 
vise a street flushing cart in which the dischargé qf the water is easily 
and accurately controlled by the driver, in which the delivery of the 
water shall be such as to secure the maximum washing effect without 
excessive use of water and without damage to the^ streets," etc. The 
narrowest claim of the patent and the one which best discloses the 
principle and means for producing the new resuit of the invention is 
the third, and is as follows : 

"(3) In a traveling street washing machine, the combination wIth a tanlj 
adapted to contain water imder pressure and mounted upon forward and réar 
supports, of a nozzle or nozzles located sufficiently near the plané of thé points 
upon which the machine iS supported to be substantlally concealed from view, 
and havlng narrow elongated delivery apertures which open laterajly toward 
the front of the machine and are substantlally parallel to sald plane, said noz- 
zles belng constructed and positloned to deliver Water under pressure at the 
side or sides of the machine néarly parallel to said plane, forward and later- 
ally of the rear support and avolding the front support" 

Tlie other broader claims of the patent, ïn the view we take of the 
case, need not be specially referred to. 

The spécification deçcribes the invention as growing out of the neces- 
^ty of localizing— 
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"the distribution of water so as to hâve it strlke wlth considérable veloclty 
at an angle depaidlng upon the nature of the surface so as to hâve flrst a 
scourlng and then a flushlng rfïect to carry off before it the ioosened materlal. 
• • • The nozasles are loeated close to the ground within a few Inches 
and are dlrected outwardly and forwardly. They are also betvreen the for- 
ward and rear wheels and substantially underneath and concealed by the 
tank. In opération, therefore, the water Is dellvered free of the wheels un- 
der easy observation by the driver and at the same tlme the stream is not 
readily notlceable by pedestrlans or p'assing vehicles. At the same tlme the 
water is dellvered in a flat Sheet nearly païallel wlth the stréet and washes 
the dirt forward and outward wlthout Injurlng the pavement" 

'Taking the daims and the spécification together, we find the inven- 
tion is for à device for scouring and flushing streets consisting of and 
resulting in forcing water under pressure f rom a tank loeated on a 
moving cart connected by pipe to a nozzle or nozzles having narrow 
elongated delivery apertures, extending downward from the tank and 
to a position near to the surface of tHe Street forward of the rear 
wheels, and so adjusted that the water is forced out of the apertures in 
a flat sheet nearly parallel with the surface of the street in a forward 
and latéral direction, se;) as to loosen up the dirt and simultaneously 
force it away to the sides of the street and into the gutterS, without in- 
jury to the surface of the street. 

There is no claim that any of the éléments of the patent are new. 
The tank, the water under pressure, the nozzle, the delivery apertures, 
and the means of adjustment are allold, but the contention is that the 
particulat coipbination of thèse elemçnts in the patent produces a nçw 
and useful resuit, and is patentable. The new and useful resuit claimed 
is. the, effective loosening up of dirt and material on the street and 
washing them off into the gutter by one, action without injury to the 
street. To accomplish a new and useful resuit within the meaning 
of the patent law (section 4886, Éev. St. [U. S. Comp. St. 1901, p. 
3382]), it is not necessary that a resuit before unknown should be 
brought about, but it is sufficient if an old resuit is accomplished in a 
new and more effective way. If the value and effectiveness of a ma- 
chine are substantially increased, the new combination of old éléments, 
which does it, is patentable. Loom Co. v. Higgins, 105 U. S. 680, 591, 
26 L. Ed. 1177; Cantrell v. Wallick, 117 U. S. 689. 694, 6 Sup. Ct. 
970, 39 L. Ed. 1017; Anderson v. Collins, 58 C. C. A. 669, 122 Eed. 
451, and cases cited. The proof does not permit us to doubt that the 
machine of the patent does the work of scouring and flushing asphalt 
and other smooth streets in a more effective and satisfactory way than 
it was ever doné before. The flat sheet of water operating nearly par- 
allel to the surface of the street works like a shovel to loosen up the 
material on the street, and carry it along as the cart progresses, in a 
forward and latéral direction, so that it finds its way into tiie gutter on 
the side of the street. The very oblique angle to the plane of the 
street at which the nearly parallel stream opérâtes protects the sur- 
face of the street from injury by the impact of the water under pres- 
sure which would necessarily be occasioned by a more vertically op- 
erating stream. The nozzles from which the stream émanâtes, being in 
front of the hind wheels, makes the opération easily observed by the 
driver of the cart and permits of little splashing of the wheels. 

But it is contended that the device of the patent is only a mechanical 
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shifting of existing means which does not involve invention, and that, 
if it did, it was anticipated by several other patents, The new and bén- 
éficiai resuit accomplished by the device of the patent already referred 
to consisting of the more effective and less injurions way of scouring 
and flushing streets might afford a sufficient answer to this first con- 
tention ; but there is more. The défendant company as found by the 
learned trial court and shown by abundant proof, upon being advised of 
the features of the Ottofy invention, abandoned its old machine made 
according to the Murphy patent hereafter to be considered, and adopted 
the device of the Ottofy patent. Murphy, defendant's patentée, upon 
being advised of the defects in his machine and the objections made to 
it which Ottofy later remedied, confessed his inability to obviate them. 
Pickles, the cngineer of défendant company, upon hearing of Ottofy's _ 
invention, claimed to be the first and original inventor thereof, applied 
for a patent therefor, and assigned ail rights to défendant. Thèse are 
ail significant admissions by experts, and that, too, against interest of 
patentable novelty in complainant's device. There is also évidence 
of more or less cogency that that device bas superseded other devices 
in the few cities which employ scouring and flushing machines in use 
upon smooth or asphalt streets. Thèse facts are entitled to weight 
when the question is whether the machine exhibits patentable inven- 
tion. Keystone Mfg. Co. v. Adams, 151 U. S. 139, 143, 14 Sup. Ct. 
295, 38 L. Ed. 103 ; National HoUow Brake Beam Co. v. Interchange- 
able Brake Beam Co., 45 C. C. A. 544, 558, 106 Fed. 693, 707 ; Kin- 
loch Tel. Co. V. Western Electric Co., 51 C. C. A. 363, 113 Fed. 6.53 ; 
Id., 51 C. C. A. 369, 113 Fed. 659, 665. In Krementz v. S. Cottle Co., 
148 U. S. 556, 560, 13 Sup. Ct. 719, 720, 37 L. Ed. 558, Mr. Justice 
Shiras, in delivering the opinion of the court, after referring to the 
contention that the step taken by the patentée was one obvions to any 
skilled mechanic, says the contention is negatived by the conduct of 
defendant's président, which was in many respects like that of Murphy 
and Pickles. His language is: 

"The vlew of the court below that Krementz's step In the art was one ob- 
vions to any skilled mechanic Is negatived by the conduct of Cottle, the prési- 
dent of the défendant company. He was hlmself a patentée under letters 
granted Aprll 16, 1878, for an Improvement In the construction of collar and 
sleeve bnttons, and put In évidence In thls case. • * * His Improvement 
was to form a button of two pièces, the post and base forming one pièce and 
then solderlng to the post the head of the button as the other pièce. Yet 
skilled as he was, and wlth his attention specially turned to the subject, he 
failed to see what Krementz afterwards saw, that a button mlght be made of 
one continuons sheet of métal, whoUy dlspenslng wlth solder, of an Improved 
Bhape, of increased strength and requlrlng less material." 

* 

The chief contention of défendants is that Ottofy is anticipated by 
several United States patents granted before his application was filed. 
Thèse will now be briefly considered. 

The Van Gaasbeek patent. No. 296,488, dated April 8, 1884, is first 
claimed to constitute a complète anticipation. That was for an "im- 
proved Street cleaning machine," and had many of the éléments of the 
Ottofy claims, but one and the most important one it did not hâve, and 
that was "the narrow elongated delivery apertures." It delivered the 
water upon the street from a séries of nipples or orifices, so that the 
150Fv-8T 
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stream as it came in contact with the surface of the street was made 
up of a séries of jets, and did not form a thin continuous sheet. Van 
Gaasbeek made no claim that the stream emitted from the nipples 
should be delivered upon the street nearly parallel to it. The device 
of that patent operated more like a rake to stir up and afterwards sprin- 
kle the material on the street, than like a flat shovel indined so as to 
scoop up and remove it. We do not think it discloses the combination 
of tiie patent in suit, or that a device made under it would perform 
the function of the device of the patent. 

The McDade patent, No. 652,547, of date June 36, 1900, is also 
claimed to constitute a complète anticipation. That was for "new 
and usefui improvements in street sprinkling' machines." It lacks the 
^ame éssential élément that the Van Gaasbeek patent did, namely, 
"the narrow elongated delivery apertures." It could not deliver the 
flat continuous nearly parallel stream upon the street. It could only 
deliver the water in jets somew^hat spaced apart, and its action while 
quite sufficient to sprinkle the street, as obviously contemplated by the 
patent, was inefïicacious to serve as a scouring and flushing device. 

The Murphy patents, numbered 736,134 and 736,135, are also relied 
upon as anticipations. The -first mentioned is for an improvement 
in nozzles. The distinguishing feature is the globulàr head or hol- 
low sphère at the lower end of a discharge pipe of a tank and a de- 
livery ap«rture consistirig of an elongated curved slot eut through 
the sphère, so as to permit the water under pressure to escape and be 
precîpitated upon the street. The second is for an improvement in 
street washers. It has, accôrding to the spécification, two objects. 
First, "to provide means for enabling the driver or operator of the 
machine to aScertain the pressure within the machine while it is in 
motion"; and, second, "to provide in connection with the machine 
a sédiment collecting trap for collecting and removing the sédiment 
in a machine of this class," etc. Thesé are totally différent objects 
from those statcd in the Ottofy spécification. The drawings of the 
second Murphy patent show the globulàr nozzle and the spherically 
elongated slot pf the iîrst Murphy patent. The patentée doubtless 
intended to etnploy in the opération of the machine of his second 
patent the nozzle and slot of the first one. But he neither daims nor 
describes in the spécification, nor shows in the drawings any device 
or means for delivering water from the nozzle in a flat even sheet 
nearly parallel to the surface of the street. Assuming that défend- 
ants are right in claimkig that the Murphy device shows the location 
and adjustability of the nozzle so as to throw water forwardly and 
lateralty, and that the little variances between the two devices in 
thèse respectis are not functibnal, we think there is a truly functional 
différence in the arrangement of the parts by which in the Ottofy 
device a flat sheet of water is delivered nearly parallel to the surface 
of thé street, whereas, in the Murphy device, the water is not deliv- 
ered in a flat sheet or nearly parallel to the surface of the street at 
ail. The spherical opening or slit in the nozzle from which the wa- 
ter is delivered is sùch as necessarily produces a spherically formed 
sheet of watèr. It is forced upon the surface of the street more like 
a scoop than like a flat "shovel. The curvilinear flood necessarily 
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Sprays and spatters on the sides or latéral edges of the stream, and 
has effective opération only for a small space at and near its middle. 
Moreover, the second Murphy patent discloses no means whereby 
the sheet of water is delivered nearly parallel with the surface of 
the Street. The angle of inclination to the ground is usually about 
40 degrees, and this produces a violent and destructive action of 
the stream upon the surface of the street. It may be well adapted 
to flush and scour granité or other streets of rough surface which 
are not easily injured, but it does not show the éléments or disclose 
the means in combination of the patent in suit. Without stopping 
to comment upon other dissimilarities between the Murphy and Ot- 
tofy devices which may or may not be functional we content our- 
selves with saying that the distinctively advantageous features of the 
Ottofy device and the combination of means there disclosed whereby 
he produces the shovel-like flat stream, and applies it nearly parallel 
to the Street, and which constitute the distinguishing principle of his 
invention, do not appear in the Murphy patent, and for that reason 
the latter or any device made pursuant to it is not an anticipation of 
the Ottofy patent. 

The foregoing are the principal patents relied on by défendants as 
anticipations. The others introduced in évidence hâve been carefully 
considered, and none of them are found to so nearly approach anticipa- 
tion as those already considered. Some disclose one élément and some 
another, but none of them, including those already specifically referred 
to, disclose ail the éléments or the combination of éléments of the pat- 
ent in suit. For that reason, they cannot constitute anticipations. 
Bâtes V. Coe, 98 U. S. 31, 48, 25 L. Ed. 68; Emerson Electric Co. v. 
Van Nort Bros. Electric Co. (C. C.) 116 Fed. 974. 

We are not impressed with the contention that the éléments of com- 
plainant's daims constitute an aggregation, instead of a true combina- 
tion. We think there is a clear corrélation and coaction between the 
tank pressure, the location of the nozzles near the surface of the street, 
the narrow elongated delivery aperture, the flat sheet of water emanat- 
ing from the aperture delivered nearly parallel to the street forward 
and in a latéral direction. The delivery of the water forwardly and 
laterally and in a plane nearly parallel to the surface of the street is 
directly related to and produced by the coaction of ail the éléments. 
The doctrine of Reckendorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719, 
and Falmer v. Corning, 156 U. S. 342, 15 Sup. Ct. 381, 39 L. Ed. 445, 
relied on by défendants, has no application to facts like those disclosed 
in this case. 

On the issue of infringement little need be said. Complainant's ex- 
pert witness compared a machine shown to bave been advertised and 
used by défendants with the device of the patent and affirmed their 
similarity both in function and means of performance. No contradic- 
tion of tiiat testimony appears in the record, and no claim was made 
below that défendants' machine was not an infringement of complain- 
ant's patent, provided the latter was valid. Practically the only con- 
tention aside from that of want of patentable novelty, now for consid- 
ération, is that the invention of the patent is limited to a narrow com- 
pass. This is entitled to serions attention. The state of the art when 
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Ottofy entered the field was well advanced. The numerous patents 
pleaded as anticipations and given in évidence disclose that the art of 
Street flushing and washing and the kindred art of street sprinkling had 
been much exploited by inventors. The field had been thoroughly 
worked. The méchanism employed was simple and nothing abstruse 
or obscure was involved. Streams operating forwardly and laterally 
had been produced before, but no broad flat stream operating so nearly 
parallel to the surface of the street as to perform the function of a 
shovel in scouring and flushing the street had ever been produced. In 
view of the prior art, the novelty and merit of the présent patent rest 
exclusively in the employment of means and in the combination of élé- 
ments to produce this flat nearly parallel stream. The patent, there- 
fore, isnot a pioneer or primary one in any sensé, and the owner is not 
entitled to much range of équivalents. The claims must be limited 
in their scope to the actual combination of essential parts as shown, 
and cannot be construed to cover other combinations of éléments or 
différent Construction and arrangement. Cimiotti Unhairing Co. v. 
Am. Fur. Réf. Co., 198 U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100 ; 
Kokomo Fence Machine Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 
47 L. Ed. 689 ; Greene v. Buckley, 68 C. C. A. 70, 135 Fed. 520. 

That we are correct in this conclusion clearly appears f rom the con- 
tents of the file wrapper in évidence. Ottofy originally claimed (so 
far as the combination now in question requires us to consider the 
claims made) forwardly directed nozzles adapted to discharge water 
forwardly beyond the wheels. This claim, it is observed, was a broad 
one — ^to discharge a stream of water in any form and at any angle. 
The first application was rejected on références and amendments one 
after another for the period of two years or more followed. One was 
filed September, 1903, and this is important for our présent inquiry. 
In it a claim was made for means generally like those described in the 
patent in suit "located sufficiently near the wheel base of the cart to 
hâve a forward and latéral scouring action on the street." Hère is 
found a voluntary limitation, namely, that the stream produced should 
hâve a scouring action. This application was rejected on the Van 
Gaasbeek and McDade références, among others, and a new one was 
filed claimîng means "for delivering water laterally and forwardly be- 
tween the front and rear wheels close to the pavement and nearly par- 
allel thereto." Hère is found a further voluntary limitation that the 
stream produced should be nearly parallel to the pavement. On this 
application an argument was made by the attomey for Ottofy in which 
he says : 

"The références cited not only cannot aecompllsh the results accompllshecl 
bj appUcant's cart, but they fall very far short of suggesting the above-named 
features. McDade and Murphy are the nearest références. If they do not 
anticipate, then rione of the références do. McDade's apparatus Is a street 
sprinkler. ♦ * • If we assume that McDade could dellver the water 
under pressure, and assume that he changed his stream from a spray to a 
soUd stream, and eren to a flat stream, hls machine would be useless as a 
street flusher. The water would strlke the pavement at such an angle as t» 
destroy the parement and there would be no ehiselUng or scouring effect." 

A reasonable and fa;ir interprétation of this argument is that it was 
intended to secure the allowance of the application on the principle that 
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the angle of delivery of the water upon the street should, in order 
to accomplish the results claimed, be lower than in the McDade patent. 
In other words, that the angle of delivery of the Ottofy patent was so 
nearly parallel to the street that the pavement v^rould net be injured, 
and that a chiselling and scouring effect would resuit from it which 
would not resuit from a delivery at an angle like that in the McDade 
patent. After some amendments unimportant for our présent purpose, 
the application with the claims as they now appear was allowed and the 
patent in suit issued. 

From this history it appears that the patentée repeatedly acquiesced 
in rej actions of his application for a broad claim, and substituted there- 
for narrower claims, one after the other, upon each rejection, until his 
application was granted for the means whereby water is delivered un- 
der pressure forwardly and laterally nearly parallel to the surface of 
the street. In such circumstances the owner of the patent will not be 
heard to insist that the narrower claim allowed shall cover the broader 
rejected claims. Knapp v". Morss, 150 U. S. 221, 14 Sup. Ct. 81, 37 L. 
Ed. 1059; Corbin Cabinet Lock Co. v. Eagle Lock Co., 150 U. S. 38, 
40, 14 Sup. Ct. 28, 37 L. Ed. 989 ; Hubbell v. United States, 179 U. S. 
77, 80, 21 Sup. Ct. 24, 45 L. Ed. 95 ; Computing Scale Co. of America 
v. Automatic Scale Co., 204 U. S. 609, 27 Sup. Ct. 307, 51 L. Ed. 645 ; 
Greene v. Buckley, supra. 

The contention that Ottofy's combination of means for producing 
the fiât nearly parallel stream is only a change in location, degree, or 
shape from the Van Gaasbeek or McDade angle of delivery cannot be 
sustained. The considération already given to those patents discloses a 
différence in the means, a différence in the opération of the means, and 
a différence in the resuit between his and their inventions. With such 
différences his would not constitute an infringement of theirs and of 
necessity theirs do not constitute anticipations of his. Kokomo Fence 
Machine Co. v. Kitselman; Greene v. Buckley, supra. The practical 
difHculty in this case is to definitely déclare the extent of complainant's 
monopoly under its patent. It is easy to say that it shall enjoy a mo- 
nopoly of the means and the opération of the means found in the com- 
bination in question, but this is so gênerai a statement as to be likely 
to produce misunderstanding in practice. For that reason, we em- 
phasize the fact that the production of the flat stream delivered and op- 
erating nearly parallel to the surface of the street is an indispensable 
élément of the invention of the patent. It alone expresses the principle 
of the invention. The claims, when read in the light of the prior art 
and the history of the patent in suit as disclosed by the file wrapper, 
clearly establish that principle; not only so, but the patentée himself so 
regarded it as appears by the argument of his counsel before the com- 
missioner of patents on the McDadè référence. He represented that 
the angle of the McDade patent say of 20 to 30 degrees to the surface 
would not give the scouring effect of his nearly parallel stream, but 
would injure the surface of the street. This représentation is not re- 
• ferred to as constituting an estoppel like the abandonment of claims 
once made and acceptance of others in lieu of them, but as an expres- 
sion by the patentée, who naturally would best know what the principle 
of his invention was, concerning that principle. 
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Some other propositions were ably discussed by counsel and hâve 
ail been càrefully considered by us, but from what has already been 
said it foUows that the decree below was for the right party, and should 
be aiïirmed ; and it is so ordered. 



WB8TINGHOUSB ELEOTRIO & MFG. CO. ▼. MONïGOMBRY EliEOTRIO 
LIGHT & POWER CO. 

{Circuit Court of Àppeals, Second Circuit June 27, 190T.) 

No. 268. 

Patents— Anticipation— ElkCteicai. Disthibùtion. 

The Stanley patent, No. 469,809, for a System of electrlcal distribu- 
tion, was not anticlpàted by tbe Zlpemowskl and Deri article publlsb- 
ed In London in 1885. 

On pétition for rehearing. 

For former opinion, see 153 Fed. 890. 

Before WARD, Circuit Judge, and HOLT, District Judge. 

PER CURIAM. This is an application by the defendant-appellant 
for a rehearing. The complainant-appellee is the owner of patent No. 
469,809, granted to it as assignée of William Stanley, Jr., March 1, 
1893. This court has found, as Coxe, Circuit Judge, did in the Saranac 
Case (C. C.) 108 Fed. 221, that Stanley made his invention in Novem- 
ber, 1885. 

The spécifications of the patent,, between Unes 15 and 37 of the 
second page, provide as foUows: 

"In the construction of the coils, P and S, .the followlng prlnciples are to be 
observed : the first thlng to be determlned is the length of primary wlre. Thia 
should be of such length that reacting self-inductively upon its own magnetlc 
circuit the average counterpotential so produced approximately equals the 
potential applled to the primary circuit. When so constructed an ammeter 
wUl practlcally show no current when the secondary circuit is open. 

"To obtain thèse results in practice I use the following method: I flrst 
choose the i)ercentage of efflciency to be obtalned. Then having selected a 
type of magnetlc circuit affordlng as great magnetlc conductivity as possible, 
I apply such a length of primary conductor that actlng self-inductively upon 
Its core the différence of the counterpotential and the applled potential multi- 
plied by the current in- the converter shall equal the pre-determlned loss of 
energy inévitable in conversion and vary the length of primary wire until the 
desired results are attalned." 

This quotation is paragraphed for the purpose of making more clear 
the statement that this court has determined that Stanley's invention 
was in discovering that the generator and transformer could be so 
co-ordinated as to give a self-regulating secondary System by winding 
the primary wire, when the secondary circuit was open, to the point 
where there was practically no current through the primary. The 
statement of his practice which foUows, represented by the formula 
C2R ref erred to throughout the case, this court has held to be no part 
of the invention. 

The above findings dispose of substantially ail the grounds suggested 
for a rehearing, except thé ground principally relied on, viz., the défense 
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of anticipation in certain articles known as the "Zipernowski and Deri 
articles," published abroad in 1885, before Stanley's invention. This 
défense was fully considered in the Saranac Case (C. C.)'108 Fed. 231, 
and 113 Fed. 884, 51 C. C. A. 514, in which, after very careful con- 
sidération and an abundance of expert testimony, this court held that 
thèse Zipernowski and Deri articles were not an anticipation. 

The défendant in this case, not being a party or privy in the Sara- 
nac Case, raised the question of anticipation again, but the court fol- 
lowed the finding in that case, saying: 

"But this court has already considered and disposed of thèse alleged an- 
ticipations, and has held that they failed to disclose the Invention in suit" 

If those skilled in the art could hâve learned from thèse articles 
iri question, published in August, 1885, that the generator and trans- 
former could be so co-ordinated as to give a self-regulating secondary 
System by using a primary wire of a certain length when the secondary 
circuit was open, then the Stanley invention was anticipated and the dé- 
cision i.n this case should hâve been in favor of the défendant. 

The subject is complicated and obscure, and has received most care- 
ful considération by this court both^in the Saranac Case and in this 
case. The Zipernowski and Deri articles did not contain, to the mind 
of the court, any statement that the desired end could be obtained by 
the use of the primary wire in the manner plainly described in Stanley's 
spécifications. Admitting that Zipernowski and Deri did invent a self- 
regulating secondary System, and that their System involved the same 
length of primary wire pointed out by Stanley, still we do not think 
that the articles in question disclosed even to those skilled in the art 
the fact that the régulation of the length of this wire was the simple 
method of obtaining the resuit. 

Ail the other grounds suggested in the pétition for rehearing hâve 
been carefully considered, and the pétition is denied. 



In re BEVIER WOOD PAVEMENT CO. 
(District Court, S. D. New York. October 29, 1907.) 

1. Bankbuptcy— Pbovable Claims— Royalty ppK Use of Patent. 

Where a claim agalnst a bankrupt for a minimum annual royalty nn- 
der a license contract for the use of a patent was rejected by the spécial 
master as being in the nature of a penalty and unenforceable, he was 
not authorlzed to allow any sum to the claimant, except on proof thnt 
the patent was actually used by the bankrupt and of the reasonable 
value of such use. 

2. Same. 

DisallowancG of clalm for minimum amount of royalty during llfe of 
patent, on ground of lllegality, as being in reality a penalty, approved. 

In Bankruptcy. On review of décision of spécial master. 

Abbott & Coyne, for claimants. 
Pease & Mclvaughlin, for trustée. 

CHATFIELD, District Judge. Upon November 3, 1905, an agree- 
ment was entered into with the bankrupt corporation, by which agrée- 
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ment the corporation was to hâve the right to use a certain patented 
process, and to pay a certain amount for its use, to the exteiU of a 
minimum for each successive year, and at a certain rate per square foot 
for any amount used in excess of the quantity upon which the mini- 
mum rate of payment was estimated. Upon (Dctober 27, 1906, a péti- 
tion in bankruptcy was fîled, subsequently a receiver was appointed, 
and in the month of February, 1907, the receiver was notified by the 
owners of the patent that they rescinded the contract with the bank- 
rupt Company. The first payment of royalty or of compensation for 
the use of the patent was to be made upon January 1, 1907, a date sub- 
séquent to the filing of the pétition in bankruptcy. The owners of the 
patent claim the minimum amount pf compensation for the entire life 
of. the patent ; that is, some 17 years f rom the making of the original 
contract. On référence to a spécial master, it was determined that 
this agreed compensation was in the nature of a penalty, and therefore 
illégal. No testimony was taken as to whether the company actually 
made use of the patent, or incurred any liability for compensation be- 
cause of that use. It was conceded that a deposit for $3,000, dépendent 
upon certain tests, had been paid over to the licensors, and no ques- 
tion about that deposit can be raised. The spécial master, upon the 
contract which was introduced in évidence, found, in addition to deny- 
ing the claim for the inininium amount for the entire per iod, that the 
licensors should be paid as compensation during the time preceding 
the filing of the pétition in bankruptcy the proportionate part of the 
royalty for the first year which the term between November 3, 1903, 
and October 37, 1906, bore to the period of one year, for which the 
first amount of royalty was estimated. If testimony had been taken, 
and it had been determined as a matter of fact that this amount of com- 
pensation was reasonable, the fînding might hâve been sustained. But 
to hold that the amount of royalty is void, as being in the nature of a 
penalty, and then to use that royalty as a basis of computation, without 
taking any évidence as to whether the bankrupt corporation had made 
use of the patent, or derived any benefit from which a quantum meruit 
amount or reasonable compensation could be estimated, seems to the 
court to be unfounded in law. 

The owners of the patent contend that tliey should be allowed royalty 
at any rate to the Ist of January, 1907, when the first payment would 
hâve been due, or to the date in February, when the contract was re- 
scinded. But, in the view which the court takes of the transaction, this 
contention would make no différence in the resuit. The spécial master 
should hâve taken testimony to find out what actual use was made by 
the bankrupt corporation of the rights under the patent, and, if any 
use was made of those rights, or any enjoyment had, between the ap- 
pointment of a receiver and the time of the rescission, that also could 
hâve been shown. In so far as the various parties seem to hâve 
agreed that the amount found by the spécial master could properly be 
considered as a fair compensation, it does not seem necessary to dis- 
turb the award ; and, if the various parties to this motion will stipulate 
(without préjudice to the claim of the licensors for the minimum 
amount of royalty throughout the life of the patent) that the amount 
found by the spécial master, upon the basis of quantum meruit or com- 
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pensation, is a fair award, an order may be entered rejecting the cred- 
itors daim for royalty in toto, but allowing him the amount found by 
the spécial master for the actual use of the patent, it having been stated 
orally in the argument herein that such use was made, and to that ex- 
tent confirming the spécial master's report. If such a stipulation can- 
not be agreed upon, the spécial master's report will be confirmed, iç 
so far as he rejected the royalty, and the matter will be sent back to 
him to détermine what was the fair compensation, if any, for the use 
of the patented article while such use was had, in the same manner in 
which the liability of a bankrupt corporation is computed upon a claim 
under a lease, for a period that bas not terminated at the time of the in- 
stitution of the bankruptcy proceedings. 



RUDOLPH WURIilTZER CO. v. SHBPPT. 

(Circuit Court, N. D. Illinois, B. D. October 24, 1907.) 

No. 28,428. 

PATŒNTS— INFBINGEMENT— PhONOGEAPH TONE-BKGm,ATOB. 

The Robinson patent, No. 831,188, for a phonograph tone-regulator, 
whlch consista of an independent device adapted to be Inserted between 
the parts of a phonograph sound-conveyer, discloses Invention, and is 
valld. Also, held, infrlnged. 

In Equity. On final hearing. 
Cheever & Cox, for complainant. 
Frederick Benjamin, for défendant 

KOHLSAAT, Circuit Judge. This suit is brought to restrain de- 
fendant from infringing patent No. 831,188, granted to Eugène M. 
Robinson, September 18, 1906, for phonograph tone-regulator, upon an 
application filed December 30, 1905. This application is a division of 
an application for a patent for an improvement in phonographs, being 
a device for reducing the volume of sound waves passing through the 
horn.of a phonograph, which patent was issued to complainant's as- 
signor Eebruary 27, 1906, and numbered 813,670. This latter patent 
expressly provides that the device of the patent in suit is reserved for 
the application and patent in suit. The claims read as foUows, viz. : 

"1. In a phonograph in combination with a record, a reprodueer In opera- 
tive connection therewith and a sound-conyeyer attached to said reprodueer, 
a valve-plate mounted adjacent to said sound-conveyer in a plane substantial- 
ly at right angles thereto adapted to be moved into and out of the path of 
Sound waves withln the sound-conveyer to open and close said passageway, 
a rack upon the plate a plnion meshing with said rack and means for ro- 
tatlng said plnion, whereby said plate may be given a graduai motion in 
elther direction between Its two adjustable positions. 

"2. A sound-modlfler, conslstlng of a supplemental plate adapted to be se- 
cured between two parts of a phonograph sound-conveyer, there being a hole in 
said supplemental plate adapted to register with the sound wave passage- 
way through the sound-conveyer and & valve-plate mounted in a recess in said 
supplemental plate adapted to be moved edgewise in the plane of the sùi>- 
plemental plate between two différent positions to open and close said hole In 
tha supplemental plate. 
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"8. A sound-modlfler, consistlng of a supplemental plate, adapted to be 
sédiréd betweeh two portions of a phonograph sound-conreyer, there belng a 
bolè itt Haid plate adapted to register wlth the passageway for sound waves 
tbrougb thfi Bound-conveyer and a valye-plate slidably mounted In a recess 
in said supplemental plate adapted. to be moved edgewise in the plane of 
tbe supplemental plate backward and forward between two différent posi- 
tions to open and close said hole tn.tbe Supplemental plate. 
» "4. A sound-modlfler eonslstlng of & supplemental plate, adapted to be se- 
cured between two portions of a pbonc^raph sound-oonveyer, there belng a hole 
in said plate adapted to register witb the passageway for sound waves 
through the sound-conveyer and a valve-plate slidably mounted in a recess in 
said supplemental plate adapted to be moved backward and forward In the 
plane of said plate between two différent positions to open and close said hole 
in the supplemental plate, and a slow-motion devlce for moving said valve- 
plate backward and forward between Its two positions. 

"5. A sound-modlfying device comprising a relatively flxed base-plate pro- 
vided with a sound-conveying opening and provided with means for securing 
the said plate within a sound-conveyer, a valve-plate adjustably mounted up- 
on said flxed plate and means opérable from withont said conveyer for ad- 
justing the position of said valve-plate relatively to the opening in said flxed 
plate." 

Manifestly, the device of the patent in suit is covered in gênerai 
terms by the spécifications of the former patent, as well as by the draw- 
ings thereof, and might, seemiiigly, hâve been made the subject of a 
claim under that patent. Had it not been reserved as above set out, nor 
claimed in the former patent, it would fairly hâve been abandoned to 
the public. Défendant applied for a patent on December 11, 1905, 19 
days prior to the filing of the application for the patent in suit, for im- 
provements in sound-boxes for talking machines, and an interférence 
was declared. Défendant, among other things, insisted that complain- 
ant's patent covered only a sound-limiting device located in or close 
to the hom of the phonograph, while his invention related to means 
for cOntrolling the volume of sound produced in the sound-box. The 
examiner rightly held that, while Robinson's claims, as originally pre- 
Sented, in patent No. 831,188, did not in terms cover a sound-regulator, 
located in the sound-box, yet his drawings did include such a device, 
and his claims should properly be made to meet the drawings. The 
drawings of patent No. 813,670 clearly disclose both the horn and the 
sound-tox locations. Défendant acquiesced in the décision of the Pat- 
ent Office, and limits his défense to invalidity and noninfringement. 

Régulation of sound in phonographs is not new in the art. As 
early as August 13, 1892, Worthington took out patent No. 706,627, 
for enlarging, diminishing, or entirely cutting out the chamber between 
the speaking attachment and the horn. The purpose of his invention, 
it is stated, "is to provide an exceedingly simple and cheap attach- 
ment for phonographs by means of which the character of musical or 
articulated tones may be reproduced substantially as in the original." 
The tone-regulator is adjaCent to, if not in, the sound-box. It difîers 
in form and method of adjustment from that of the patent in suit. 
Much more in point is the French patent to the Perret & Lenglet 
Company on July 29, 1902, "for the reproducing diaphragm with reg- 
ulated tonality for phonographs." It calls for a tone-regulating dise, 
in conjunction with a sound slot, so arranged as to permit the fuU vol- 
ume of Sound to pass ihto the horn wHen their openings coincide, and 
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to be diminished as the coincidence grows less and less, up to a total 
closing of the sound slot. The dise is operated by a thumb screw. A 
cylindrical revolving regulator is shown as a modification. This device 
seems to be the équivalent of the swinging shutter of Fig. 7 of the pat- 
ent in suit, so far as its opération is concerned. Complainant's alleged 
invention consists of a tone-modifier, which is "adapted to be secured 
between two parts of a phonograph" ; that is, it is a separate article 
of commerce, sold separately from other éléments of the phonograph, 
and so made as to be adjusted to phonographs not already provided 
with a tone-modifying arrangement. 

FoUowing the interférence proceedings, défendant was granted a 
patent, numbered 843,042, the claims of which are narrow and set out 
the sound-modifying device as a part of the sound-box or of the phono- 
graph, and not as an independent and adjustable article. A wider con- 
struction of its claims would bring it into infringement of the patent 
in suit. Complainant concèdes that it does not conflict with its patent. 
The distinctions seem to be very nice, however. Be that as it may, de- 
fendant is before the court as an infringer, if complainant's patent is 
valid. He, too, manufactures the very article which the examiner gave 
to complainant, in which décision he acquiesced, i. e., an independent 
device, adapted to be inserted between the parts of a phonograph 
sound-conveyer. He defines the différence between his device as orig- 
inally claimed, to consist in the fact that : 

"In the French patent, the tone-regulating device would hâve to be sold 
with the reproducer, whereas, In my Invention, It could be applied as a sep- 
arate portion." 

In view of both the patents cited from the prior art, I am of the 
opinion that the same would be true with regard to the patent in suit. 
Unless patentable novelty can be found in complainant's device as a 
separate article of commerce, and its adaptability to phonographs re- 
movably, it falls short of invention. It is significant that more than 
three years were allowed to elapse after the Worthington and the 
French patents were granted before complainant's device was con- 
ceived. Undoubtedly, it was a désirable article, and this delay is very 
persuasive évidence of invention. Furthermore, the phonograph is a 
very mysterious and délicate instrument, so that every advance in its 
efficiency must of necessity be slight, physically. Every improvement 
which serves to make it more available to the public should be given 
grave considération by the courts. The degree of invention involved in 
constructing the device of the patent in suit is, in itself, slight, but in 
its efïect on the art it is very considérable. I am of the opinion that it 
has patentable merit. 

The prayer of the bill is granted. 
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UNDBRWOOD TrPBWRITBR 00. v. ELLIOTT-FISHBR CO. 
(areult Court, S. D. New York. September i8, 1907.) 

1. Patents — Infbinghiment— Tabtti.atino Attaohment fob Ttpeweiteks. 

The Gathwrlght patent, No. 436,916, for a tabulatlng attachaient for 
typewriters, construed, and held Infringed on a motion to punish a de- 
fendant for contempt In violatlng a prellmlnary Injunction restralnlng 
It from Infrlngement of such patent. 

2. Same— Suit fob Infbingement— Impounding of Infeinginq Articles. 

A court of equlty bas power on a prellminary motion In a suit for 
Infrlngement of a patent, when a prima facle case Is made, to order the 
marshal or a receiver to take possession of infrlnglng articles In the pos- 
session of défendant, and to hold them untll a final decree. 

3. Same— Infbingement— Sale Afteb Bxpieation of Infeinginq Aeticlk 

Made Befobe. 

The maklng of articles whlch Infrlnge a patent durlng the existence of 
the monopoly whlch Is created by that patent is In violation of the patent 
law, and Infrlnglng articles so made durlng the llfe of a patent cannot law- 
fully be sold after Its expiration. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 38, Patents, i 360.] 

In Equity. On motion to punish for contempt for violation of in- 
junction. 

Briesen & Knauth (Arthur v. Briesen and Eugène Eble, of counsel), 
for the motion. 

Robert Fletcher Rogers (William A. Redding, Alfred W. Kiddle, 
and Philip T. Dodge, of counsel), opposed. 

HOLT, District Judge. This is a motion to punish the défendant 
for contempt of court for violating a preliminary injunction in a pat- 
ent suit, and for an order requiring the défendant to deliver up to the 
marshal certain machines alleged to hâve been made in violation of the 
injunction. The suit was a suit in equity, in the usual form, to restrain 
the alleged infrlngement of United States patent No. 436,916, issued 
September 23, 1890, to Josiah B. Gathwright. An order for a prelim- 
inary injunction was conSented to by the défendant. The injunction 
as issued restrained the défendant, among other things, from making, 
using, vending, or delivering typewriting machines such as had there-^ 
tofore been made by the défendant, and from imitating the invention 
of claims 4 and 5 of said Gathwright patent. The défendant there- 
upon made a certain change in its machines, and has been selling the 
changed machines. By consenting to the preliminary injunction, it ad- 
mitted that the machines which originally made infringed. It claims 
that the machines which it now makes, with the changes which it 
introduced, do not infringe, and the sole question upon the motion is 
whether tlie changes which hâve been made hâve converted the ma- 
chine from one which infringed into one which does not infringe. 

Gathwright's invention relates to an improvement in a tabulating 
attachment for a typewriting machine. The Circuit Court of Appeals 
in its opinion describes the principal features of Gathwright's inven- 
tion as being, "first, a supplemental spacing key which is exclusively de- 
voted to the tabulating attachment, and performs no function except in 
connection therewith." This key performs two functions, one to dis- 
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engage an ordinary detent or feed dog from the rack, which permits 
the carriage of the typewriter to pass to a desired point, where it is 
stopped by an arm of the feed bar coming into contact with adjustable 
lugs affixed to the stop rod. The second function is to raise the stop 
rod, so that the adjustable lugs shall stop the movement of the car- 
riage. When the pressure on the key is released, the rod returns to 
its former position, the lugs are removed out of the path of the car- 
riage, and the machine is free to résume the ordinary action in type- 
writing, proceeding step to step. The use of a key moving a lever to 
disengage the detent, thus leaving the carriage of the typewriter free 
to pass over any desired space, is old, but the use of a spacing key fitted 
to a tabulating attachment, which is entirely distinct from the appara- 
tus of the machine, by which the exact space at which the tabulation 
should begin can be fixed in advance, and the machine moved over to 
the précise point, and there stopped mechanically, was novel with Gath- 
wright. As the Circuit Court of Appeals says (Wagner Typewriter 
Co. V. Wyckoff, 151 Fed. 587, 81 C. C. A. 139) : 

"Generally speaking, the patentee's contribution to the art conslsts In pro- 
vldlng an Independent mecbanlsm operated by a separate spacing key by which 
adjustable stop lugs can be brought Into contact with a portion of thé feed 
carriage, Tlius dlspenslng wlth the use of the small and comparatlvely délicate 
feed dog, or detent, to bear the greatly Increased straln when the carriage Is 
released from the step by step movement." 

In Gathwright's patent the lever moved by the supplemental spacing 
key both moves the rack, so as to disengage if from the detent, and 
moves the stop rod so as to bring the adjustable lug in the way of the 
carriage. In order to accomplish this, the lever is connected both with 
the rack bar and the stop rod. The defendant's original machine was 
so constructéd, but the machine which it is now selling bas been 
changed by taking out a Connecting pièce of iron, described as "Tl" 
on the drawing of defendant's typewriter. This leaves the machine 
with the supplemental spacing key moving the stop rod into position, 
and another spacing key near it disengaging the rack from the detent. 
Thèse two spacing keys can be reached by one finger, and moved by 
one movement of the finger, the fînger performing the same function 
that was formerly performed by the Connecting pièce of iron. The de- 
fendant claims that the essence of Gathwright's invention was that 
the supplemental spacing key operated both levers. This claim is sub- 
stantially based on the statement, at Une 50 of the second page of the 
patent, that the "supplemental spacing key has only one service to per- 
form. When it is pressed down in opération, it releases the carriage- 
detent, and places an adjusted stop in the path of the carriage to arrest 
it at the desired point." It is claimed that the patent shows that this 
is the substance of the invention, not only in the language of the spéci- 
fication, in which it is stated that the supplemental spacing key has 
only caie service to perform, but in the language of both the fourth 
and fifth claims relied on, one of which claims a connection between 
the stop rod and the rack bar, and the other of which claims a spacing 
key provided with a mechanism for releasing the carriage from the 
detent and for simultaneously interposing an adjustable stop. It is 
clear that, in the particular arrangement of the machine as described 
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in thé patent, one key perfofms two functions, releasîng the detent 
afld môving the lug into position, and such an arrangement is obviously 
maté simple and désirable than to use two keys, one releasing the de- 
tent; and one moving the lug; but in my opinion the essence of Gath- 
wright's invention was not the release of the detent and the movement 
of the stop rod by the use of one key, but was the independent tabu- 
lating apparatus, by the use of the stop rod and adjustable lug in con- 
nection with the supplemental spacing key. The use of a key to re- 
lease the detent was old. It was a clever idea to connect that lever 
with the lever moving the stop rod, but the use of the stop rod with 
the adjustable lugs indepèndently moved by the supplemental key was 
substantially an improvement, and was so held to be by the Circuit 
Court of Appeals. The défendant admittedly at présent uses that im- 
provement, and the fact that it has removed a pièce of iron which con- 
nected the lever which released the detent and the lever which moved 
the stop rod in my opinion does not make its présent machine any less 
an infringement of the Gathwright patent than the machine which 
the défendant admitted was an infringement by its consent to the grant- 
ing of the preliminary injunction. My conclusion is therefore that the 
défendant, by making and selling such machines as the one purchased 
by Merrikan, \yas guilty of a violation of the preliminary injunction. 

Part of the motion is for an order requiring the défendant to de- 
liver up to the marshal the typewriting machines referred to in the 
moving pâpers; that is, those substantially similar to those purchased 
by Merrikan. I do nôt think that the court would hâve the power, 
on a preliminary motion, to order infringing articles to be delivered up 
and destroyed before a final decree in the case, but it seems to me that 
it has power, when a prima facie case is made, to order the marshal 
or a receiver to take possession of infringing articles, and*to hold them 
until a final decree. The papers show that it was the purpose of the 
défendant, upon the expiration of the complainant's patent, on Septem- 
ber 37th of this yeaf , to replace the part which has been removed. The 
inévitable infêrence is that it intends to thereupon sell machines manu- 
factured during the life of the patent which infringed the patent. The 
weight of authority seeriis to me to hold that goods manufactured dur- 
ing the life of a patent Which infringed it eannot be sold or used after 
the expiration of the patent. The making of such goods during the 
existence of the monopoly which is created by that patent is in viola- 
tion of the patent law, and, in my Opinion, it is not until after the ex- 
piration of the patent that business rivais are at liberty to manufac- 
ture articles in conformity with the invention described in the patent for 
the purpose of selling them. Root v. Railway Co., 105 U. S. 189, 26 
L. Ed. 975; Toledo Co. v. Johnston Co. (C. C.) 24 Fed. 739, 741; N. 
Y. Belting & Packing Co. v. MagOwan (C. C.) 27 Fed. 111; Amer- 
ican Diamond Rock Boring Co. v. Rutland Marble Co. (C. C.) 2 Fed. 
356; Crossley V. Cas Light Co., 4 Law J. Ch. (N. S.) 25; Curtis on 
Patents, § 436 ; 3 Robinson on Patents, § 908. 

My conclusion is that the défendant should be adjudged guilty of 
contempt. As a punishment therefor, the défendant is hereby fined 
$1,000. Ah order will also be entered directing the marshal to take 
into his poSséèsion and keep until the final détermination of this suit 
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ail machines in the possession of the défendant, or its agents, substan- 
tially similar to those purchased by Merrikan. If the complainant 
desires, a master will be appointed to superintend the taking and deliv- 
ery of said infringing machines, and to take testiïnony and pass upon 
any controverted question arising in the proceeding. The order should 
be settled upon notice. 



AJAX FORGE CO. v. MORDEN FROG & CROSSING WORKS. 

(Circuit Court, N. D. Illinois, E. D. October 24, 1907.) 

No. 2T,T51. 

1. Patents— Infbingement—Combination Patent. 

A patent for a combination is not inf ringed by using one élément of 
such combination as an élément of a différent combination. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents, S 38T.] 

2. Same-tSwitch-Rod. 

Tbe Elfborg patent. No. 640,456, for an adjustable swltch-rod In whlch 
an eccentric is used as means for adjustlng the length of the rod In a 
gplit switch, is not a pioneer patent, but the devlce shown difCers from 
prior devices only in the spécifie loclilng means employed, and, la vlew 
of the narrow construction required by the prior art, the patent Is not 
infrlnged by the devlce of the Lee & Moore patent, No. 679,153. 
8. Same— Change ov Combination. 

A patent for a four-part structure operatlng in a certain way cannot be 
construed to cover a three-part structure In whlch one of said three parts 
is a combination of two of the parts of the patented structure, where an 
entirely différent mode of opération Is required, and where, when It Is 
attempted to operate the patented devlce In the same way, Jt Is wholly 
Inoperatlve. 

In Equity. On final hearing. 

Thomas F. Sheridan (Walter A. Scott and George L. Wilkinson, of 
counsel), for complainant. 

Cheever & Cox, for défendant 

KOHL,SAAT, Circuit Judge. This is a suit to restrain alleged in- 
fringement of claims 1, 3, and 6, of letters patent No. 640,456, for ad- 
justable switch-rod, granted January 2, 1900, to Henry G. Elfborg. 
The claims in suit are as f oUows : 

"1. The combination, with two parts to be jolned, of an eccentric plvoted 
to one of them and fitting rotatlvely in an eye or socket in the other, a lock- 
Ing-block seated upon the part to whlch the eccentric Is plvoted, means for 
nonrotatlvely Connecting the eccentric and locking-block, and means for pre- 
venting the locking-block from moving about the pivotai axis of the eccentric, 
substantially as set forth." 

"3. The combination, wlth two parts to be Jolned, of an eccentric flttlng 
rotatlvely In an eye or socket In one of the parts, a shaft carrylng the ec- 
centric and having pivotai hearing in the other of the parts, a locking-block 
havlng nonrotatlve engagement with the shaft, and means carried by the part 
in whlch the shaft bas its pivotai bearing for preventing the locking-block 
from moving about the axis of the shaft, substantially as set forth." 

"6. The combination, wlth two parts to be Joined, of an eccentric flttlng 
rotatlvely in an eye or socket so formed In one of them, a shaft carrylng the 
eccentric and havlng pivotai bearing in the other of said parts, a locking-block 
havlng nonrotatlve engagement with the shaft, means carried by the part In 
whlch the shaft has its pivotai bearing for preventing the locking-block from 
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movlng about the axis of the shaft, anâ a handle carried by the locklng- 
block for manipulatlng It, substantlally as set forth." 

A switch-rod is a member Connecting and holding in alignment the 
movable opposite rails of a railroad switch, and the patent in suit relates 
to what is known, by reason of the pointed ends of its movable rails, as 
a "point rail," or "split switch." Obviously, the simplest form of a 
switch-rod would be a plain rod or bar having holes for bolts or other 
means at each of its ends for fastening to the rails. This simple means 
of holding the rails in proper position is not, howevcr, practicable, for 
the reason that, where the pointed rails contact with the continuons 
rails they gradually become worn and loose, thus necessitating fréquent 
readjustment of the length of the switch-rod. Means for adjusting 
the rod to- take up this wear has becn the subject of many patents. 
Some hâve used the screw as a means of adjustment ; others hâve used 
plates bolted to each end of the rod with a number of holes, each giv- 
ing a new adjustment when used with the Connecting boit; while the 
later devices, of which the patent in suit is an example, used the ec- 
centric as an adjusting means. 

The class of devices using the eccentric hâve thèse features in com- 
mon: (1) Two principal parts of the rod to be joined; (3) a boit, 
shaft, or pin passing through holes in each of the parts; (3) a disk 
fitted rotatively into one of the principal parts, through which passes, 
at some point other than its center, the axis of the coupling pin or 
boit ; (4) some means for locking this eccentric against rotation. 

The patents of this class diflfer from each other somewhat in the as- 
sembling of thèse parts, and this seems to be principally on account 
of their différent means of locking the ecicentric. The patent therefore 
cannot be called a pioneer patent. It follows closely the methods of 
the prior art in principle, differing only in the spec&c locking means 
employed. . 

Défendant' admits the manufacture and sale of two kinds of switch- 
rods which are charged to infringe the claims in suit. The fîrst of 
thèse devices is substantlally identical with that illustrated in Figs. 7, 8, 
and 9 of patent No. 679,153, granted to W. C. Lee and W. F. Moore 
on July 33, 1901, which patent is owned by défendant company; the 
second is a slight modification of the Lee & Moore patent, No. 679,153. 
The différence between the two devices of défendants is admitted by 
both parties to be immaterial. The device of the patent in suit undoubt- 
edly discloses peculiarities of construction not found in the prior art. 
Elfborg seems to hâve been the first, who, by making the eccentric 
intégral with the shaft, gave to that member the new functions of 
forming part of the means for adjusting the eccentric and for locking 
the eccentric when adjusted. 

Defendant's structure embodies thèse features of novelty, but goes 
a step further. While the shaft-head of complainant forms but a part 
of the means for locking the eccentric against rotation (the other part 
being a détachable locking-block), defendant's shaft-head is so made as 
to dispense entirely with the separate locking-block. Défendant has 
made in one part what complainant made in two, but in doing so has 
also changed the mode of opération. Iri adjusting complainant's de- 
vice, the nut on the shaft-head is removed, the locking-block lifted out, 
the shaft with its eccentric turned to the desired position, and the lock- 
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ing-block then replaced. In defendant's device, the lower nut is re- 
moved (the upper one being intégral with the shaft), the shaft must 
then be raised to admit of turning, and then lowered to lock the eccen- 
tric. While it may be, as seems to be the case, that Elfborg was the 
first to use the eccentric intégral with the shaft, yet, considered sep- 
arately, this was no part of his invention. What he did invent was a 
combination, and there is no rule of law prohibiting defendant's use 
of any élément of Elfborg's combination, provided it is used in a différ- 
ent combination. 

To find infringement, the court must find that the enlarged octagonal 
shaft-head of defendant's device is the équivalent of the "locking-block" 
of complainant's claims, and that the intégral connection between the 
shaft and its head is the équivalent of the "means for nonrotatively Con- 
necting the eccentric and locking-block" of claim 1 and the "nonrota- 
tive engagement with the shaft" of claims 3 and 6. Under the lan- 
guage of claim 6, this bolt-head must also be construed as "a handle 
carried by the locking-block for manipulating it." 

The defendant's bolt-head corresponds to the upper octagonal part 
of the shaft of complainant's patents. It is simply an enlargement of 
this part, and the "locking-block" shown and described by complain- 
ant, and plainly meant by him when he uses the term, is a separate lock- 
ing-block. There is no such part in defendant's device. While the 
intégral connection between the bolt-head and its shaft of defendant's 
structure might be construed to be équivalent to "means for nonrota- 
tively Connecting the eccentric and locking-block," this could not be 
donc without manifest abuse of the language used in claims 3 and 6, 
where "nonrotative engagement with the shaft" is called for. Engage- 
ment with the shaft implies clearly the want of integrality. It would 
seem a forced construction to hold that the bolt-head of defendant's 
device is the "handle" described and claimed by complainant. There 
is no such handle in defendant's device. 

Complainant contends that it does not involve invention to simply 
make the locking-block of its patent intégral with the shaft, and com- 
plainant's expert has gone into this question fuUy in his testimony, and 
has oflfered in évidence an exhibit model showing the intégral connec- 
tion of a bolt-head made circular and locked by a narrow latéral pro- 
jection which is adapted to fit into any one of a séries of notches 
formed around the hole in which the bolt-head rests. Leaving out of 
considération the handle, which is integrally connected with the bolt- 
head, this construction is substantially that of défendant. The mode 
of opération is that of défendant. The lower nut must be loosened, 
and the whole shaft raised, before it can be adjusted. This exhibit 
model seems to beg the question. If intégral connection is made be- 
tween complainant's removable locking-block and its octagonal shaft- 
head, without other change, the device becomes inoperative and in- 
capable of adjustment. 

Keeping in view the state of the prior art, and'giving to the claims 
as broad a construction as the terms used will reasonably warrant, it 
does not appear that défendant has infririged, and the bill will there- 
fore be dismissed for want of equity. 
156 W.—S8 
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AJAX FORGE CO. T. MOKDBIN FROG & CROSSING WORKS. 
(Circuit Court, N. D. Illlnola, E. D. October 24, 1907.) 

No. 27.59& 

1. Patents— Infeingement—Switch-Rod. 

The Elfborg patents, No. 768,591 and No. 768,592, for swltch-rod mech- 
anlsm, construed, and, as limited by the language of their daims and 
by tbe prior art, held not infrlnged. 

2. SAME— CONSTEUCTION OF OLAIMS. 

Where a patentée limited bis claims, by the use of the word "corrugatr 
ed," to describe the form of a part, he cannot be heard to say that it 
should be given a broader construction, as "polygonal" or "nonclrcular," 
when there was pending in the Patent Office at the same time another 
application, with which he would hâve been thrown into interférence If 
he had used the broader term. 

Thomas F, Sheridan (Walter A. Scott and George L,. Wilkinson, of 
counsel), for complainant. 

Cheever & Cox, for défendant. 

KOHLSAAT, Circuit Judge. This suit îs brought to restrain in- 
fringement of claims 1 and 2 of letters patent No, 768,591 and ail of 
the claims of letters patent No. 768,592 ; both patents being f or switch- 
rod mechanism, granted to Henry G. Elfborg, August 30, 1904. Claims 
1 and 2 of patent No. 768,591 are as follows : 

"1. In an apparatus of the class described, the combination of a bracket 
and a switch-rod, one of such members having a perforation with corrugated 
walls, and a boit extending through such bracket and swltch-rod and pro- 
vided with a neck portion in engagement with one of such members and hav- 
ing an eccentrlc portion in engagement with the other of such members one 
of such portions of the boit having a corrugated periphery in engagement 
with the member having the corrugated perforation, substantlally as described. 

"2. In an apparatus of the class described, the combination of a bracket 
secured to a swltch-rall, a swltch-rod adapted to be secured to the other 
switch-rail, one of such members having a corrugated perforation, and a boit 
«xtendlng through such bracket and swltch-rod and provided with concentrlc 
and eccentrlc portions, one of which is corrugated and in engagement with 
the member having the corrugated perforation, substantlally as described." 

Claims 1 to 7, inclusive, of patent No. 768,592, are as follows: 

"1. In an apparatus of the class described, the combination of a bracket 
and a switch-rod, one of such members having a perforation- with corrugated 
walls, and a boit extesdlng through such bracket and swltch-rod and pro- 
vided with a corrugated neck portion in engagement with the member having 
the corrugated perforation, and an eccentrlc portion in engagement with the 
other member, substantlally as described. 

"2. In an apparatus of the class described, the combination of a bracket 
and a swltch-rod, one of such members having a perforation with corrugated 
walls, and a boit extending through such bracket and switch-rod and pro- 
vided with a corrugated neck portion in engagement with the member having 
the corrugated perforation, such boit having a substantlally cylindrical ec- 
«ritric portion in engagement with the other member, substantlally as de- 
scribed. 

"3. In an apparatus of the class described, the combination of a bracket 
secured to a switch-rail, a swltch-rod adapted to be secured to the other 
switch-rail, one of such members having a perforation with corrugated walls, 
and a boit extending through such bracliet and switch-rod and provided with 
a corrugated neck portion and depending portion in engagement with the mem- 
ber having the corrugated perforation, such boit having a substantlally cylln- 
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drlcal eccentrlc portion In engagement with the other member, substantlally 

as described. . , ^, ^ .. , j. 

"4 In an apparatus of the class described, the combinatlon of a bracket se- 
cured to a swltch-rall, a switcb-rod adapted to be secured to the other switch- 
rail, one of such members having a perforation provided with corrugated walla. 
a boit extending through such bracliet and switch-rod and provided with a 
corrugated neck portion and a substantlally cyllndrleal depending portion In 
alinement with the axial center of such neck portion both in engagement with 
the member having the corrugated perforations, such bplt having a substan- 
tlally cylindrlcal eccentrlc portion in engagement with the other member, and 
means for holding such boit In position, substantlally as described. 

"5. In an apparatus of the class described, the combinatlon of a bracket 
secured to a swltch-rall, a switch-rod adapted to be secured to the other swltch- 
rall one of such members being provided with a substantlally cylindrlcal per- 
foration therethrough, and the other of such members being provided with 
an upper Jaw having a perforation with corrugated walls and a lower ]aw 
having a substantlally cylindrlcal perforation in alinement with the axial 
center of the perforation in the upper jaw, and a boit provided with a corru- 
gated upper neck portion and a substantlally cylindrlcal depending portion in 
engagement with such jaws and having a substantlally cylindrlcal eccentrlc 
portion in engagement with. the member which extends between the jaws, 
substantlally as described. 

"6. In an apparatus of the class described, the combinatlon of a bracket 
secured to a swltch-rall and having one and provided with an upper jaw hav- 
ing a perforation with corrugated walls and a lower jaw having a perforation 
in alinement with the axial center of the perforation in the upper jaw, a 
switch-rod adapted to be secured to the other switeh-rall slidably mounted 
between the jaws of the bracket member and provided with a substantlally 
cylindrlcal perforation, and a boit provided with an upper corrugated neck 
portion and a substantlally cylindrlcal depending portion in engagement with 
the jaws of the bracket, and having a substantlally cylindrlcal eccentrlc por- 
tion In engagement with the switch-rod, substantlally as described. 

"7. In an apparatus of the class described, the combinatlon of a bracket 
secured to a swltch-rall, a switch-rod adapted to. be secured to the other 
switch-rall, one of such members having a substantlally cylindrlcal perfora- 
tion, and the other of such members being provided with an upper jaw hav- 
ing a perforation with corrugated walls and a lower jaw having a substantlal- 
ly cylindrlcal perforation in alinement with the axial center of the perforation 
in the upper jaw, a boit provided with a corrugated upper neck portion In 
engagement with the corrugations of the upper jaw and having a substantlal- 
ly cylindrlcal depending portion in engagement with the lower jaw and hav- 
ing a substantlally cylindrlcal eccentrlc portion in engagement with the 
member which extends between the jaws, and means for holding such boit in 
position, substantlally as described." 

Défendant admits the manufacture and sale, subséquent to the issu- 
ance of complainant's patents in suit, of certain adjustable switch-rods, 
which are charged by complainant to infringe, but contends: (1) 
That Elfborg was net the first inventer of the subject-matter of the 
daims above quoted; and (2) that it has not infringed those daims. 

The mechanism of the patents in suit relates to what are known as 
"point rails," or "split switches," which are the very common form of 
railroad track construction used wherever it is désirable to form a 
branch or switch, or to run two tracks into one. The two rails form- 
ing the switch terminate in points, and each point is adapted to fit 
closely against the rail on one side, while leaving a space for the pas- 
sage of the wheel-flanges on the other. The rod Connecting thèse two 
rails of the switch is called the switch-rod. It is found that the vibra- 
tion caused by the passage of trains over the switch causes the switch- 
rails, by the constant rattling and rubbing, to lose thieir close contact 
with the rails, and fréquent readjustment of the svvitch-rod is neces- 
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sary, so that the rails may fit snugly together. The purpose of the pat- 
ented device in suit is to provide a safe and convenient means for rel- 
atively readjusting the position of thèse rails by lengthening and short- 
ening the switch-rod. The necessity for some means of readjustment, 
of course, very early became apparent, and many methods hâve been 
suggested and used for this purpose. Screw adjustments of différent 
kinds seems to hâve been first thought of, but thèse were soon found 
open to the objection that constant exposure to moisture corroded, 
rusted, and wore away the threads of the screws, weakening the rod, 
and thereby making this mode of adjustment very insecure and dan- 
gerous. A stronger and more durable switch-rod is disclosed in some 
of the later devices which use the principle of Connecting the two prin- 
cipal parts of the switch-rod by passing through them a coupling-pin 
or boit, having an eccentric portion (as a separate part or intégral with 
the boit) so arranged as to engage with one or the other of the mem- 
bers of the switch-rod, so that turning the boit (or the eccentric por- 
tion, where that is separate) will cause the çiembers of the adjusting 
device to slide upon each other, thus lengthening or shortening the rod. 
When the proper adjustment is obtained by this means, it is necessary 
that the eccentric be held firmly against rotation, and to accomplish 
this resuit by a device simple, strong, cheaply made, and easily manipu- 
lated, seems to hâve been the goal towards which inventors directed 
their efforts. 

The adoption of the eccentric as a means for accomplishing this ad- 
justment is old. The patent relates, specifically, to the means adopted 
to hold the parts in adjustment. This is accomplished by complainant's 
assigner by the sinuous or corrugated form of the periphery of the ec- 
centric portion in one patent, and of the shaft or boit head in the other. 
In the defendant's device, it is accomplished by the octagonal shape of 
the boit or shaft head, which is sunk in the same manner as in com- 
plainant's device into the upper part of the switch-rod. The only ma- 
terial différence between the device of patent No. 768,592 of com- 
plainant and defendant's device is in the shape of the shaft-head, and 
complainant contends that, as. the bolt-heads of both devices, although 
a little différent in shape, perform exactly the same functions in the 
same manner, they are mechanical équivalents of each other. An ex- 
amination of the olaims charged to be infringed shows that the patentée 
has limitêd himself to the corrugated form of. the periphery of the ec- 
centric portion of the boit in one patent, and in the bolt-head in the 
other. He has been careful to use the word "corrugated" in ail of 
the claims in suit, and has made no attempt to claim any other form, 
though the record discloses that in his first model the form used was 
polygonal. Either the word "polygonal" or the word "noncircular" 
might hâve been used in the clairhs and spécifications. As the patentée 
and his attomey had before them the polygonal form of this member, 
and yet did not claim it, the conclusion would seem irrésistible that they 
did not désire to claim it, but wished to confine themselves exclusively 
to the corrugated form. At the time of the pendency of the applications 
of complainant's assignor, patent No. 679,153 had been granted to Lee 
& Moore, and there was in the Patent Office an application of Elliott, 
upon which patent No. 755,471 was afterwards granted. Both of thèse 
showed a polygonal form of bolt-head ; that of EUiott being sunk into 
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one of the swîtch-rod members, being thus supported against rota- 
tion on ail of its faces, while that of Lee & Moore patent shows only 
one face of the octagonal bolt-head resting against the luglike portion 
of the upper member. To make this member of the Lee & Moore pat- 
ent 30 that the bolt-head would be partially or wholly sunk into it, or 
to adapt the lug to engage with more than one of the faces of the bolt- 
head, would not seem to constitute invention. With this application 
and prior patent before the examiner, both disclosing the polygonal 
form of bolt-head, performing the same functions as the sinusoïdal or 
corrugated form of complainant's patent, it would seem clear that, 
unless complainant's patents had been limited to the corrugated form, 
an interférence would hâve been declared. This was not done, and the 
only plausible inference is that the Patent Office granted the patents to 
Elfborg solely because they were so limited. 

Complainant's attempt to anticipate the Elliott and Lee & Moore pat- 
ents by the 1899 model of Elfborg and the évidence of invention at 
that time cannot affect the case, because that construction was aban- 
doned. No application was made for a patent on that spécifie form of 
switch-rod mechanism. Indeed, Elfborg declined, upon being in- 
formed by his counsel that his prior patent No. 640,456 did not cover 
the device of his 1899 model, to make application for a patent therefor, 
but decided to apply for a patent on "a somewhat similar structure, 
but corrugated; that is, so as to remove the objections which are found 
in the hexagonal head and hole." If the patent can be sustained at ail 
in view of the prior art, it must be by reason of the spécifie form 
claimed, and, this being so, it clearly follows that défendant does not 
infringe. 

The bill is dismissed for want of equity. 



In re MORRIS, 
(District Court, M. D. Pennsylvanla. July 8, 1907.) » 

No. 985, In Bankruptcy. 

1. SaI,ES— COSDITIONAI, Saxes Distinguished fbom Bailment. 

Where a contract, evldenced by a writing purportlng to be a leaee or 
ballmeat of the fumiture of a hôtel, provided for a dellvery of the goods 
to the bailee on the payment of a certain sum, and for progresslTely 
Increaslng monthly Installments extending over a perlod of flve years, with 
Interest, which the bailee undertook to pay, on completlon of whIch pay- 
ments he was to become the owner, wlthout more, there being no term for 
which the goods were leased, nor any stipulation for thelr return at the 
end, and the amount to be pald for thelr use being the fuU value of the 
goods, the ballor, upon a default, being given the right to retain ail pay- 
ments made, this, under the law of Pennsylvanla, was a conditional sale, 
notwlthstandlng the fact that no tltle, as It Is declared, was to pass, but 
was to be retalned by the ballor untll the end. 
iQoÇ*^" Note.— For cases In point, see Cent Dlg. vol. 43, Sales, §S 1324, 

2. Same— Bankbuptct— RiGHTs or Tetistee Repkesentinq CBEorross. 

Whatever It may be calle^ and however hedged about with conditions, 
where there Is a positive engagement on the part of the so-called bailee or 
lessee to pay a stlpulated sum, upon which payment, wlthout more, the 
goods are to be his, and a blll of sale to be executed therefor, this is 
nothlng but a sale, and not a ballment, which the trustée in bankruptcy. 
representlng creditors, may assert 
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3. Feaud—Unusual Little Things as Badges of. , 

Semble, that the character of a transaction Is of ten betrayed by the 
unusual Uttle things whlch creep lu, "tbe clausute inconsuetœ pointed to 
In Twyne's Case as the sure badges of that whlch they are Intended to 
bldé." 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 43, Sales, §§ 1324, 
1825.] 

In Bankruptcy. Pétition of Barbara Boyle for the réclamation of 
certain property, 

C. A. Van Wormer, for petitioner. 
J. C. Ingham, for trustée. 

ARCHBALD, District Judge. It is diificult to give to a written 
instrument a character which the transaction, which it purports to 
represent, does not inherently bear. While, therefore, it is easy enough 
to make an agreement speak as a lease or a bailment, where that was 
what was actually in the mind of the parties, where the fact is that the 
one desires to sell and the other to buy, the attempt to hâve the ar- 
rangement masquerade in writing as something else is very likely to 
fail. There are apt terms and provisions for the one, which are inapt 
and Unadaptable for the other, and the resuit is a nondescript, the dif- 
férent parts of which defeat each other and make mahifest the real 
purpose in view. And this is also often betrayed by the unusual little 
things which creep in, "the clausulae inconsuetae pointed to in Twyne's 
Case, 8 Rep. 80, as the sure badges of that which they are intended to 
hide." Taylor v. Taylor, 8 How. 183, 205, 12 L. Ed. 1040 ; In re 
Baxter (C. C. A.) 153 Ped. 137, 141. As expérience teaches, such 
instruments are prompted by the désire on the part of the owner of 
the goods to hâve the benefit of a sale while escaping its responsibili- 
ties, retaining a hold on them so as to be secure of the price, without 
subjecting them to the claims of créditer s by reason of having parted 
with the possession, although giving crédit to the one obtaining them, 
in iheir eyes, as the apparent owner thereby. This is not the policy 
of the law, and there is no occasion for the courts to be astute in help- 
ing to get around it. On the contrary, the resuit cannot but be health- 
ful where attempted évasions of it are brought to nought. This sub- 
ject has béen so often considered in this court that there is very little 
left to be said. In re Butterwick (D, C.) 13 Am. Bankr. Rep. 536, 
131 Ked. 371; In re Tice (D. C.) 15 Am. Bankr. Rep. 97, 139 Fed. 
53; In re Poore (D. C.) Id. 174, 139 Fed. 863; In re .Wells (D. C.) 
Id. 419, 140 Fed. 752; In ré Heckathom (D. C.) 16 Am. Bankr. Rep. 
467, 144 Fed. 499. The question is one of local law in which the dé- 
cisions of the State courts control. Those in Pennsylvania are not ail 
so dear or consistent as they might be. In re Tice (D. C.) 15 Am. 
Bankr. Rep. 97, 139 Fed. 52. And there are some no doubt in which 
the writing has been held to constitute a lease or bailment, which ap- 
proach somewhat closely to the case in hand. Stiles v. Seaton, 200 
Pa. 114, 49 Atl. 774 ; Miller v. Douglas, 33 Pa. Sup. Ct. 158. But 
as was observed in one of the latest, and as is applicable hère, there is 
nothing about the agreement relied upon that suggests a bailment, 
except tlie use of certain terms and expressions which are evidently 
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employed to give another name to that which was meant to be a con- 
ditional sale. Kelly Roller Co. v. Spyker, 215 Pa. 332, 64 Atl. 546. 
There is no évidence in the présent instance, outside of the writing, 
as to the nature of the transaction out of which it grew, and it is there- 
fore to be judged solely by the terms of that instrument. But, re- 
gardless of some of thèse, if the efifect was to give title to the bank- 
rupt upon payment of a stipulated sum, it was a sale, whatevcr else it 
may hâve been denominated at the time. In re Tice (D. C.) 15 Am. 
Bânkr, Rep. 97, 139 Fed. 53. 

The agreement is a somewhat verbose afïair, and starts out with 
styling one party the bailor and the other the bailee, reciting that the 
one delivers to the other, "on hire and on the terms and conditions" 
thereinafter named, the goods and chattels enumerated in the sched- 
ules attached. Thèse goods constituted the furniture in a certain 
hôtel, known as the "Sinclair House," at Pittston, Pa., of which the 
bankrupt took a five-year lease on the same day. And "for the use and 
hire" of them he agreed to pay the sum of $5,500, of which $1,500 was 
to be paid down on the exécution of the agreement, June 20, 1905 ; 
$50 on April 1, 1906, and the same amount monthly thereafter until $600 
had been paid ; $75 on April 1, 1907, and the same amount monthly un- 
til $900 had been paid; and $104.16 on April 1, 1908, and the same 
amount monthly until $2,500 had been paid, together with interest, at the 
rate of 6 per cent, per annum, payable month by month, to be computed 
on the balance due on the date of the agreement up to April 1, 1906, ànd 
thereafter from April Ist to April Ist, on the unpaid balance, on each of 
such successive dates, no allowance or déductions to be made theref rom 
on account of the monthly installments of principal provided for mean- 
while. In case of default in any such payments, the so-called bailor 
was to hâve the right to repossess herself of the goods and chattels 
without notice or other proceeding, except that she might sue out a 
writ of replevin ; the so-called bailee agreeing to peaceably and prompt- 
ly deliver them up to the bailor, who was to retain ail money that had 
been paid. It was also expressly stipulated that, until the payments 
provided for had been made and a bill of sale given, the right of prop- 
erty should remain in the bailor, the bailee to pay the insurance there- 
on. The bailee further agreed to protect the goods from needless use 
and injury, and not to remove them from the hôtel nor part with their 
custody in any way without the written consent of the bailor, any at- 
tempt of the bailee to remove them working an immédiate forfeiture 
thereof. Judgment was also confessed by the bailee for $4,000 (the 
balance due after making the down payment) with interest and costs, 
and a 5 per cent, attomey's commission, waiving inquisition and ex- 
emption. And, upon the failure of the bailee to comply with the 
terms and conditions of the agreement, the entire balance unpaid was 
to become immediately due and payable, on affidavit of which judg- 
ment might be entered therefor. Finally, upon the faithful perform- 
ance of ail the covenants of the agreement, the bailor undertook to 
exécute a bill of sale transferring to the bailee the ownership of the 
goods involved. 

Notwithstanding the apparent stringency of this instrument, and the 
multitude of provisions by which its real purpose is bverlaid, if not 
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obscured, it will be found upon examination to be subject to ail the in- 
firmities to which référence bas been made. L,ike so many others, the 
attempt is to hâve it pose as a bailment, while getting the benefit of a 
sale, which is only thinly disguised. As a lease, if that be claimed for 
it, there is no term ; or, as a letting for hire, if there be any distinc- 
tion, there is no provision for a return at the end. • Thèse may not be 
essential. Stiles v. Seaton, 200 Pa. 114, 49 Atl. 774. But they cer- 
tainly hâve weight. Kelly Roller Co. v. Spyker, 215 Pa. 333, 64 Atl. 
546. The amount to be paid also is the full value of the goods, which 
is out of ail character, if for their mère use. And what explanation 
is there of the progressively increasing installments provided for, 
and the peculiar, not to say excessive, computation of interest, upon 
any such idea? But the determinative thing, from which there is no 
escape, is that, not only is there a positive engagement on the part of 
the so-called bailee to pay the sum stipulated, with interest, but upon 
such payment, without more, the goods without qualification are to be 
his. Call it what you will, and hedge it about with conditions as you 
may, this is nothing but an agreement of salé. In re Tice (D. C.) 
15 Am. Bankr. Rep. 97, 139 Fed; 52. From the moment the writing 
was executed, the one party was obligated for the price, and the other 
upon its payment was bound to transfer the title. There was to be a 
bill of sale, it is true, but that was a mère form, the bailor having 
agreed to give it and possession having been parted with at the time. 
Bearing this character from the start, it does not matter where we break 
in. Nor is it of any conséquence that title was not to pass, as it is de- 
clared, but was to be retained by the bailor until aH payments had been 
made. A condition of that kind may be good between the parties, 
but as to creditors it is of no avail. And why was it necessary to so 
stipulate, if there was a bailment beyond doubt? Or why, it may be 
added, was there occasion to provide, as is done, that ail money should 
be retained by the bailor upon the termination of the agreement by de- 
fault, if it was really for the hire of the goods ? But without stopping 
over this, taking the writing as it stands, there is nothing to be made 
out of it but a condîtional sale, vesting title in the bankrupt, which 
the trustée representing creditors bas the right to assert 
The pétition is dismissed. 



PHILADELPHIA WARBHOUSB CO. y. WINCHESTER et aL 

(Circuit Court, D. Delaware. September 5, 1907.) 

No. 262. 
Pledgks— Validitt. 

The Phlladelphla Warehouse Company, being engagea In the business 
of advanelng cash or givlng crédit to manufacturing and other establish- 
ments on the security of a pledge of merchantable commodities, loaned 
$150,000 to the Diamond State Steel Company on collatéral notes of tho 
latter company, taking from It leases of portions of Its premises on which 
Personal property Intended as security for such notes and thelr renewals 
was sltnated, and pursuant to contract with the steel company appolnted 
a custodian of the leased promises and of the personal property deposited 
or thereafter to be deposited thereon ; the custodian being an employé of 
tbe ateel cOmpany. Tlie custodian duly took possession of the leased. 
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premlses and placed and continuously malntalned thereon In a number of 
conspicuous positions slgns and placards plainly Indlcatlng that the ware- 
house Company was the owner of or speclally intérested In the personal 
property thereon. Edd, that a valld pledge of such personal property 
was created In favor of the warehouse company whlch should be enforced 
agalnst recelvers of the steel company. 
[Ed. Note.— For cases In point, see Cent Dlg. vol. 40, Pledges, SI 34, 35.] 

2 Samïi— Notice. 

Due and reasonable ear^ should be observed by a pledgee to négative 
the existence of ostensible 'ownership In the pledgor, and to this end such 
means should be resorted to as fairly to inform or put third persons on 
Inqulry ; but the common-law doctrine of pledge does not requlre the adop- 
tion of such means of glvlng notice to the public as absolutely to Insure 
to ail persons dealing with the pledgor knowledge of the existence of the 
pledge, nor should it be so stralned as to shock reason and négative in 
large measure the validity of pledges fairly made for the accomplishment 
of useful ends in extensive Industrlal operationa 

S. Sahb. ' 

The slgns and placards placed by the warehouse company on the leas- 
ed premlses belng of such character as to attract the attention of per- 
sons of ordlnary Intelligence and capable of reading and understandlng 
the Engllsh language, and belng plainly visible to those vlsltlng the preml- 
ses and using reasonable care and clrcumspectlon, the warehouse company 
fully dlscharged Its duty to négative ostensible ownership In the steel com- 
pany. 

4. Same. 

The fact that the steel company had some of Its own unpledged property 
on the leased premlses could not, as agalnst reasonable notice to the pub- 
lic afCorded by signa and placards, establish ostensible ownership in that 
company of the pledged property ; for, while it might hâve a tendency to 
create bellef on the part of third persons that the unpledged property 
on the leased premlses was In fact pledged, the effect of such belief, far 
from cansing false crédit to be glven to the steel company, would tend to 
deter third persons from extending to that company crédit which other- 
wise it might receive. 

(Syllabus by the Court) 

In Equity. 

John Douglass Brown, for compkinant. 
H. H. Ward and A. C. Gray, for défendants. 

BRADFORD, District Judge. The Philadelphîa Warehouse Com- 
pany filed a bill in this court March 1, 1905, against James P. Win- 
chester and Howard T. Wallace, receivers of the Diamond State Steel 
Company and also the Diamond State Steel Company, alleging that 
certain personal property of the latter company had been pledged to 
the complainant to secure the repayment of moneys loaned or ad- 
vanced or to be loaned or advanced by it to the Diamond State Steel 
Company, and praying, among other things, as foUows: 

"3. That défendants pay to complainant the moneys due upon compiainant's 
advances to the Diamond State Steel Company, including principal, Interest 
costs, charges, commissions, fées and expenses, to which complainant is en- 
tltled under Its several pledge contracts, leases or other agreements with the 
Diamond State Steel Company, and thereby redeem the property in compiain- 
ant's possession, pledged to it by the Diamond State Steel Company ; or In de- 
fault of such payment that complainant be permitted to pursue Its remédies 
under Its several pledge contracts or agreements wlthont interférence or 
hlndrance on the part of défendants or of any other persons; accounting to 
the receivers of the Diamond State Steel Company or to such other party or 
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parties as may b© entltled to receive the same, for the surplus of materlal, or 
of cash, or of both, remalnlng In Its hands after the liquidation of its clalma 
Bfl aforesaid." 

Answer and replication having been put in, thé case was at issue 
April 8, 1905. Subsequently, June 5, 1905, ail the parties entered 
into a stipulation for a surrender by the complainant to the receivers 
of certain premises leased to the former by the Diamond State Steel 
Company on whiçh the property alleged by the former to be subject 
to a lien in its favor by reason of a pledgé was situated, and for the 
sale of such property by the receivers and the deposit and rétention 
of the proceeds of sale, within certain limits and subject to modifica- 
tion by the court as to amount, as a spécial f und to abide the déter- 
mination of this case. The stipulation contained the foUowing pro- 
vision: 

"It Is understoocl and agreed that nothlng hereln contained shall affect 
or Impair the rlghts of any party hereto and that In surrenderlng possession 
of the merchandise covered by thls agreement to Measrs. James P. Winchester 
and Howard T. Wallace as receivers, the Phlladelphla Warehouse Company is 
surrenderlng the same to be held by the sald receivers as under a spécial trust 
or appolntment and Is not, as pledgee of the sald merchandise, redellverlng It, 
or surrenderlng It, to the pledgor therfiof, or the légal représentatives of the 
pledgor thereof, and Is not surrenderlng or relinqulshlng any of the rlghts 
secured to It under Its gênerai contract, under Its several pledge contracts, 
under Its several leases, or under any of the other contracts or agreements or 
wrltlngs whlch it holds and to which the Diamond State Steel Company is a 
party." 

The court by a décrétai order June 10, 1905, approved the above 
mentioned stipulation, directed it to be filed, and declared : 

"That the Phlladelphla Warehouse Company is authorlzed to surrender the 
leased premises and to deliver the merchandise referred to in tlxe sald stipu- 
lation; and that James P. Winchester and Howard T. Wallace, receivers of 
the rwamond State Steel Company are authorlzed to recelve the same, as a 
spécial trust, to be admlnlstered in accordance wlth the agreement set forth 
In the sald stipulation ; and that the efCect of the sald stipulation and of thls 
decree conflnnlng the same and of proceedlngs by any of the parties hereafter 
talten in accordance wlth the sald stipulation shall not affect or Impair the 
rlghts of any of the parties to thls présent cause, but that the proceeds of sales 
made- under the sald stipulation shall be held to awalt the détermination of 
thls cause, and the later order of the court" 

The property on whîch a lien was claimed by the complainant bas 
since beeh sold, the proceeds of sale are within the control and sub- 
ject to the disposition of the coui;tj the évidence bas been taken and 
retumed by the examiner, ând the case is ripe for final adjudication. 
The complainant is a corporatiori of Pennsylvania and its business 
is to advance cash or give crédit to manufacturing and other estab- 
lishments on the security of a pledge of merchantable commodities. 
It bas no public warehouse; and wheh it is impracticable to store 
the merchandise, intended to be pledged, in such a warehouse and 
receive warehouse receipts, the complainant is in the habit of secur- 
ing storage room for such merchandise at the plant or establishment 
of the borrower, taking and retaining possession of such merchandise 
by means of a léase of the buildings or premises containing it, placing 
and retaining in charge thereof a custodian in the employ of the cora- 
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plainant, and marking the leased premises in order that the public 
may not be misled or deceived, with respect to the property thereon. 
The warehouse company and the steel company entered into a con- 
tract under seal February 13, 1903, in and by which the former agreed 
to make advances to the latter on the secûrity of merchandise manu- 
factured by the latter and of raw material or other personal property 
used in the manufacture of the finished product at its plant in Wilm- 
ington in this district. The contract, among other things, provided 
as foUows: 

"The advances will be made and wlll be payable at the oflSce of the ware- 
house company in the city of Philadelphia. The steel company wlU lease 
to the warehouse company several buildings, sultable for storage of the com- 
modities upon which the advances are to be made, also portions of the land 
belonging tp the steel company suitable for storage yards for the same pur- 
pose. The warehouse company wlll employ and place In charge of thèse leas- 
ed premises a custodian who shall fumish bond In the amount of one hundred 
thousand ($100,000) dollars, with secûrity satisfactory to the warehouse com- 
pany, conditioned for the faithful discharge of the duties of hls appoint- 
ment, and he shall at ail tlmes maintain exclusive possession of the leased 
premises, and thelr contents, for the warehouse company. Contracta of pledge 
wlll from time to tlme be executed as advances are made, but the exécution 
of such contracts shall not abrogate or impair the légal effect of the pledging 
of the entire contents of the leased premises, or of the entlre stocls of mer- 
chandise or goods delivered to the custodian of the warehouse company, or 
affect the rlght of the warehouse company to maintain and uphold its légal 
iwssession of ail goods on the leased premises by its duly appointed custodian." 

Pursuant to this contract and on the same date the steel company 
executed under seal four leases to the warehouse company for as 
many portions of the premises occupied by the steel company, and a 
fifth lease February 20, 1903, for another portion of said premises, 
each of the leases, aside from the description of the land demised and 
the conclusion and subject to variations in the amount of storage 
charges, and the différence in the date of the last lease, being as 
follows : 

"This agreement, made the 13th day of February, 1903, between the Dia- 
mond State Steel Company, a corporation existing under the laws of the 
State of Delaware, of the flrst part, and the Philadelphia Warehouse Com- 
pany, a corporation existing under the laws of the commonwealth of Penn- 
sylvania, of the second part, witnesseth: 

"Whereas, it bas been agreed between the parties hereto that the premises 
herelnafter descrlbed shall be leased by the party of the flrst part to the 
party of the second part for storage of property consigned to the party of the 
second part as secûrity for advances, the said premises being maintained at 
the expense of the party of the flrst part : Now, therefore, this agreement wit- 
nesseth, that for the term of one year from the date hereof, and for so long 
thereafter as any property shall remain thereon which bas not been released 
on repayment to the party of the second part of ail advances and charges upon 
the same, the party of the flrst part, In considération of the benefits to accrue. 
and of the yearly rent or sum of one dollar, receipt whereof in advanee Is 
hereby acknowledged, hath leased and demised, and by thèse présents doth 
lease and démise, unto the party of the second part premises at works of the 
parly of the flrst part at Wilmington, Delaware, particularly described as fol- 
lows, vlz. : • * * To bave and to hold said premises, with the appurte- 
nances, unto the party of the second part ; together with the right in the party 
of the second jmrt to bave at ail times by their agents, servants, or employées, 
free Ingress and egress to and from the same, through or over any other premi- 
ses of the party of the flrst part ; and the right to place and maintain such 
• sigos or marks thereon, or on the property stored thereon, as may be neces- 
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sary to Indleate the proprletorshlp of sald party of the second part ; and the 
paramount right at ail tlmes during the continuance of thls lease to employ 
any fadlities of the party of the flrst part for recelvlng, handllng, weighing, 
storlng, carlng for, paeklng, shipplng, or deliverlng proper^. 

"It la further agreed that: 

"1. The party of the flrat part shall furnish ail material and labor and 
bear ail expenses for keeplng and .malntalning said premlses In good order 
and repair, and for the employment of a custodian by the party of the second 
part, and for recelvlng, handllng, weighing, storlng, caring for, paeklng, 
shipplng, or delivery, property taken Into, or delivered from, sald premlses, 
in sueh manner as the party of the second part shall direct ; and In considéra- 
tion thereof charge for storage by the party of the second part prior to the 
maturi^ of advances made on merchandise stored shâll be walved, and there- 
after shall be ten (10) dollars per day or fraction thereof. 

"2. The party of the second part shall not, without consent of the party of 
the flrst part, for ail or any part of the tenu hereby granted, sub-Iet the sald 
premlses, or occupy or use the same In any other manner than for Storage pur^ 
poses, and for the transaction of such business as may be connected there- 
wlth. Or Incident thereto. 

"3. Should the party of the flrst p^rt vlolate any of the tenus or conditions 
of thla lease; or in any manner interfère wlth, or make dlfflcult, the dutles of 
the agents, servants, or employées of the party of the second part; or become 
insolvent ; or should the premlses hereby leased become Involved In any man- 
ner in lltlgatlon; or should the party of the first part, or the party of the 
second part, be ejected or ousted therefrom or proceedlngs be begun for that 
purpose ; or should the party of the second part at any tlme deem it necessary 
for the protection of thelr Interests or of the property stored ; then the party 
of the second part shall hâve the rIght to remove ail property from the promi- 
ses hereln described to such other place or places as the party of the second 
part may deem proper or expédient ; and In case of any such removal the par- 
ty of the flrst part undertakes and agrées to pay to the party of the second part 
ull expenses of such removal, and of storlng said property elsewhere, until 
the property so stored shall be released on repayment to the party of the 
second part of ail advances and charges upon the same. 

"4. The party of the flrst part agrées to exécute or cause to be executed any 
further agreement or agreements that may be necessary to secure the conven- 
ient use and enjoyment of the premlses hereby leased by the party of the 
second part." 

In conformity with the contract of February 13, 1903, and the leases 
of the same date, the warehouse company on the same day appointed 
in writing a custodian of the portions of the premises of the steel 
company then, and thereafter to be, leased to the former, and of the 
Personal property deposited or stored, or thereafter to be deposited 
or stored, thereon, the appointment being as follows : 

"Thls agreement, made the 13th day of February, 1903, between the Phila- 
delphia Warehouse Company, a corporation exlsting under the laws of the 
commonwealth of Pennsylvania, of the first part, and Frank W. Todd, of Wil- 
mlngton, Delaware, of the second part, wltnesseth : 

"The party of the flrst part hereby constltutes and appoints the party of the 
second part custodian Ui charge of thelr premlses at the works of the Diamond 
State Steel Company, at Wllmlngton, Delaware, now or hereafter held or 
which may hereafter be held under lease from the Dianiond State Steel Com- 
pany, and of the property deposited or stored on sald premlses, or which may 
hereafter be deposited or stored thereon. The party of the second part shall 
maintaln at ail tlmes exclusive possession of sald premlses, and see that the 
proprletorshlp of the party of the flrst part thereln Is contlnuously made 
known by the maintenance of conspicuous slgns thereon or on the property 
stored thereon, to give notice to parties vlsiting the premlses of the possession 
thereof of the party of the flrst part. He shall be responslble for the safe 
keeping of the property of the party of the flrst part whlle on storage on sald 
premlses, maklng delivery thereof only upon présentation of the written order ' 
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of an authorlzed offlcer of the party of the flrst part ; he shall keep accurate 
account thereof and of reeelpts and deliveries thereof, reportlng to the party 
o( the flrst part weekiy or oftener If requlred ; under gênerai instructions of 
the party of the flrst part he may âeliver from time to time to the Diamond 
State Steel Company for thelr own use pledged merchandise In excess of the 
aggregate gross value deemed necessary for the protection of the loans which 
at the time of such delivery are outstanding. Party of the second part agrées 
to calculate value of pledged merchandise at schedule valuations to be flxed 
by the party of the flrst part. And upon the termination of his employment 
he shall account for ail property which has been placed in his custody and 
shall deliver the same to his successor as custodian, or to such other person 
or persons as the party of the flrst part may direct. The party of the second 
part shall fumish to the party of the flrst part bond in the sum of one hun- 
dred thousand (100,000) dollars, wlth sureties satisfactory to the party of the 
flrst part, condltioned for the faithful custody and proper delivery of the 
premises and property committed to his care, and the faithful discharge of 
the duties assumed by him under this agreement. As compensation for his 
services the party of the second part shall be paid by the party of the flrst 
part twenty flve (25) dollars per annum. 

"This agreement shall continue In force for one year from Its date, and 
thereafter from year to year unless terminated by the party of the flrst part, 
or by the party of the second part on thirty days' notice to the party of the 
flrst part ; provlded, however, that upon the termination of the lease, or leases, 
of the premises hereln described the employment hereunder shall cease. 

"In Witness WUereof the parties hereto hâve subscribed thèse premises the 
day and year flrst above wrltten. 

"Philadelphla Warehouse Company, 

"By Wm. A. Powell, Secy. 
"Frank W. Todd." 

The warehouse company having received on or about February 13, 
1903, a schedule of the personal property of the steel company situ- 
ated on the premises leased to the former company on that day, after- 
wards, February 16, 1903, gave its promissory note at four months 
for $50,000, to the steel company, and the latter company in consid- 
ération thereof at the same time and as part of the transaction entered 
into a contract which, aside from an enumeration of the property in- 
tended to be pledged, was as foUows: 

"Philadelphia, February 16, 1903. 
"Invoice of collatéral consigned to the Philadelphia Warehouse Company by 

the Diamond State Steel Company. 

"Having deposited wlth, and conflded to the management, custody, and 
charge of, the Philadelphia Warehouse Company the property belonging to 
us described in the foregolng Invoice, and that company having advanced to 
us upon securlty of sald property their promissory note for flfty thousand 
dollars, dated February 16, 1903, payable June 16, 1903, receivlng flve hundred 
dollars as commission for their responsibility and services as above, and loan 
of their crédit, now. In considération of said loan, we do hereby promise and 
agrée to and wlth the said company that we will pay to them, at their office 
in the City of Philadelphia, at or before the maturity of their said promissory 
note, flfty thousand dollars together wlth ail charges for storage, Insurance, 
and other necessary expenses on account of the said property. 

"And we, the undersigned, do also agrée wlth the said company to the fol- 
lowing terms and conditions as part of this contract : 

"1. The Philadelphia Warehouse Company shall not be llable for any short- 
age, loss, or Injury of, or to, the property in their custody, resulting from 
water, flre, theft, decay, leakage, wastage, accident, or any other cause than 
the gross négligence of the said company or of thelr agents ; nor for any loss 
from failure to insure It, unless such Insurance be speeially dlrected in writing. 

"2. It Is hereby wacranted that tltle to the property described in the fore- 
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going iBVftIce Is lu the undersigned, that the sald property is free from lien» 
or daims of tbird parties, and that the description thereof ia accurate as to 
quantlty, quality, klnd, and value; and It is hereby agreed that amargln of at 
least as stipulated above per cent, upon the Invoice value thereof ishall be main- 
tained, and that, In case the martet value thereof shall fall, such margin shall 
be made good upon demand. 

"3. The property pledged hereunder, together wlth any heretofore or here- 
after pledged by the underslgned to the sald oompany, to soeure this or any 
other llabillty, gênerai or spécial, shall constitute a gênerai continuing col- 
latéral securlty for ail llabilities of the underslgned to the sald company, and 
the said eompany's rlght, title, and.lnterest therein, shall be prlor to ail liens 
or claims thereon, or on the proceeds thereof. And if any property be consign- 
ed or dellvered to the sald company by the underslgned, elther lu substitution 
for property wlthdrawn or as addltlonal security, such substituted or added col- 
latéral shall be subject to ail the terms and conditions of thls contract, Includ- 
ing the maintenance of whatever margin may be stipulated for in case of such 
property. 

"4. Elther (a) assertion by légal proceedlngs In any form^ of an adverse claim 
by any third party to the property descrlbed in the foregoing invoice, or to any 
hereafter consigned or dellvered to the said company ; or (b) f raud, mlsrepre- 
sentatloo, or concealment, intentlonal or unlntentlonal, in the description 
thereof ; or (c) f allure for twenty-four hours to comply with a demand to make 
good the stipulated margin; or (d) f allure to pay and discharge whatever may 
be due at the maturlty of thls or of any other obligation, or of any extension 
of any obligation, of the underslgned to the said company ; or (e) the under- 
signed's default in meeting other business obligations, and the beginnlng of 
légal proceedlngs by any créditer or creditors to enforce the same ; or (f) trans- 
fer of the underslgned's business by voluntary act or by opération of law to an 
assignée, trustée, or recelver; shall render ail the underslgned's obligations tO 
the sald company immediately due and payable notwlthstanding the time llmit 
in any or ail of the instruments evldenclng the same may not then be elapsed; 
and the sald company may charge and collect as part of the underslgned's lla- 
bilities. In addition to légal Interest and thelr usual commission at the rate of 
three per cent, per annum, ail expenditures of every nature, includlng attor- 
ney's fées, which they may flnd necessary for the protection of thelr interests 
and for the collection of whatever may be due them by the underslgned, and 
costs of any litigation in which they may become Involved. 

"5. In case of the maturing of the obligations of the underslgned under any 
provision of the precedlng paragraph, the said company may at any time there- 
after, In the discrétion of thelr président or vlce-president, sell, or cause to be 
60ld, at the underslgned's expense and risk, any or ail property held as collat- 
éral securlty, for llabilities of the underslgned, at public or prlvate sale or 
sales, for cash or on crédit, and wlthout notice to the underslgned ; and after 
deductlng flve per cent, of the net proceeds as commissions of the sald company 
upon such sale or sales, shall apply the balance to the payment of whatever 
sum or sums may then be owlng by tbe underslgned to the said company, ac- 
countlng to the underslgned or to the underslgned's légal représentative, for 
the surplus. If any ; and the underslgned wlll be liable for any deflciency. If 
the sale of the collatéral be a public sale by auction of which due notice has 
been given, the sald company may become the purchaser of the same or of any 
part thereof, and shall In such case hold what is thus purchased as absoluta 
owner thereof, freed and discharged from any rlght or equity of rédemption of 
the underslgned, such rlght or equity being hereby expressly waived and re- 
leased. 

"The Diamond State Steel Co., 

"By H. T. Wallace, Président 
"The Diamond State Steel Oo., 

"By J. A. McKee, Jr., Treas." 

Frank W. Todd having, in conformity with the contract of Feb- 
ruary 13, 1903, and the leases of that date, been appointed custodian 
of the leased premises and the personal property thereon, took pos- 
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session of the same as custodian and placed in a number of œnspicuous 
positions on such premises signs whicli, while _differing somewhat in 
phraseology plainly indicated that the warehouse company was the 
owner of or specially interested in the personal property thereon. The 
same statement is applicable, mutatis mutandis, to the premises leased 
February 20, 1903, and the personal property thereon. The signs 
placed on the premises leased February 13, 1903, were affixed to the 
buildings or warehouses thereon, and read "Spécial Warehouse, Phil- 
adelphia Warehouse Company, Philadelphia, Pennsylvania," or "Spé- 
cial Warehouse, Philadelphia Warehouse Company, Philadelphia, Penn- 
sylvania, Frank W. Todd, Custodian, Wilmington, Delaware." The 
signs placed on the premises leased February 20, 1903, were about 19 
in number, distributed about the leased yard and reading as folloiVs: 
"Storage Yard, Philadelphia Warehouse Company, Philadelphia, Penn- 
sylvania," or "Storage Yard, Philadelphia Warehouse Company, Phil- 
adelphia, Pennsylvania, Frank W. Todd, Custodian, Wilmington, Del- 
aware." Two of the 19 signs on the leased yard in conspicuous posi- 
tions contained a plan or outline of the leased premises. Subsequently 
the warehouse company loaned or advanced to the steel company, Feb- 
ruary 20, 1903, and March 13, 1903, respectively, two other sums of 
$50,000 each on the same or similar terms and conditions as to security 
by way of pledge as those contained in the contracts and instruments 
above referred to. 

The contracts and negotiations between the steel company and the 
warehouse company relating to the personal property, on the proceeds 
of which the latter company claims a lien for advances, clearly did not 
operate as a sale nor were they violative of the statute of frauds of 
Delaware, as contended by counsel for the receivers. And it is equally 
clear that they did not create a chattel mortgage. It is unnecessary to 
enlarge on thèse points. Thèse contracts manifestly contemplated a 
pledge of the personal property then and thereafter to be placed by 
the steel company on the leased premises. That a contract of pledge 
may validly cover and operate upon future as well as présent deliveries 
of personal property and may effectually secure future as well as prés- 
ent advances or loans of money is well settled. To constitute a valid 
pledge there must be actual, or symbolical or constructive, delivery 
to the pledgee of the property intended to be pledged. It is true that 
by agreement on sufficient considération and without delivery a lien 
on real or personal property may be created which will be enforceable 
in equity as between the parties and against volunteers or purchasers 
with notice. Walker v. Brown, 165 U. S. 654, 664, 17 Sup. Ct. 453, 
41 L. Ed. 865; Booz v. Phila. & Lewes Transp. Co. (C. C.) 124 Fed. 
430. But such an agreement is in no sensé a pledge. The création 
and continuance of a pledge require delivery of possession and réten- 
tion of possession by the pledgee, or bis agent, subject to the quali- 
fication that, under certain circumstances not material to be discussed 
in this connection, a return of possession to the pledgor, for a merely 
temporary purpose, will not defeat the pledge. It has been urged on 
the part of the receivers that whatever may hâve been the rights of 
the warehouse company as against the steel company with respect to a 
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lien on the property intended to be pledged, the former company had 
no lien or préférence valid as against the creditors of the steel Com- 
pany, for want of deHvery of possession to and rétention of possession 
by the warehouse company; the receivers representing not only the 
stockholders, but also the creditors of the steel company. The steel 
comçany and the warehouse company unquestionably contemplated 
and in good faith intended that the latter company should hâve a lien 
on ail Personal property then or thereafter to be placed on the leased 
premises to secure the repayment of advances made by the latter com- 
pany to the former company, and that such lien should continue to 
operate as such security, except in so far as portions of the personal 
property on the leased premises, not deemed necessary by the ware- 
house company to the sufficiency of the pledge, should by permission 
of that company be sold or othgrwise disposed of by the steel com- 
pany, and thereby discharged of the lien. Nor can there be any doubt 
that delivery of the property intended to be pledged was made by 
the steel company to the warehouse company. With respect to Per- 
sonal property not originally on the leased premises, but subsequently 
placed thereon by the steel company, no question can arise as to an 
actual physical delivery to the warehouse company. And it is equally 
clear that there was, if not an actual physical delivery, what was equally 
efficacious, by the steel company to the warehouse company with re- 
spect to the Personal property situate on the leased premises at the 
time of the contract of pledge. Such personal property, it is true, was 
not raised from the surface on which it rested and physically deliv- 
ered to the warehouse company, but what transpired in connection 
with the contracts of pledge necessarily involved a delivery in légal 
contemplation and a change of possession as between the two com- 
panies. No other conclusion is admissible in the Hght of what oc- 
curred. In the contract of February 13, 1903, it was stipulated that 
the "Steel Company will lease to the Warehouse Company several 
buildings, suitable for storage of the commodities upon which the ad- 
vances are to be made, also portions of the land belonging to the Steel 
Company suitable for storage yards for the same purpose." It was 
further stipulated that the "Warehouse Company will employ and 
place in charge of thèse leased premises a custodian * * * . and 
he shall at ail times maintain exclusive possession of the leased prem- 
ises, and their contents, for the Warehouse Company." Pursuant to 
the contract of February 13, 1903, leases were duly executed by the 
steel company to the warehouse company, the leased premises having 
personal property situate thereon intended to be pledged. Each of 
the leases provided, among other things, that the warehouse company 
should hâve the "right to place and maintain such signs or marks" on 
the leased premises "or on the property stored thereon, as may be nec- 
essary to indicate the proprietorship" of that company, and that a cus- 
todian of the leased premises and personal property thereon should be 
employed by the warehouse company at the expense of the steel com- 
pany for and on behalf of the former company. Pursuant to the con- 
tract and the leases the warehouse company duly appointed a custodian 
to "maintain at ail times exclusive possession of said premises, and 
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see that the proprietorship" of the warehouse company was "continu- 
ously made known by the maintenance of conspicuous signs thereon, 
or on the property stored thereon, to giVe notice to parties visiting the 
premises of the possession thereof" by the warehouse company; to 
be responsible for the sâfe keeping of the personal property while on 
storage on the demised premises, "making delivery thereof only upon 
présentation of the written order of an authorized officer" of the ware- 
house company; and upon the termination of his employment as cus- 
todian to account for ail property placed in his custody and "deliver 
the same to his successor as cust«>dian, or to Such other person or 
persons" as the warehouse company should direct. The right to the 
possession of the leased premises and of the property theredn intended 
to bè pledged having thus been conferred ujwn the warehouse com- 
pany, Todd as custodian, appoînted by and for it, entered info posses- 
sion and placed or caused to be placed and maintained signs thereon 
as before stated. Under. thèse circumstances it is idle to contend that 
no delivery was made by the steel company to the warehouse company 
of the property constituting the subject of the pledge. Not only did 
the former company contract for a pledge and lease the premises o^ 
which the personal property was located, but affirmatively participated 
in the delivery by authorizing the custodian, to be paid by it for the 
purpose, to take and retain possession thereof. And the warehouse 
company, having received possession of the property intended to be 
pledged, retained possession of it, on the leased premises, except such 
portions as, being unnecessary for securing repayment of the money 
loaned or advanced, were disposed of pursuant to the contracts of 
pledge. Of course, with respect to such portions the lien terminated, 
and no question is presented on this point. But aside from the por- 
tions so disposed of, the steel company made no use of the leased 
premises or the property thereon in the least inconsistent with the ex- 
istence and maintenance of the pledge as claimed by the warehouse 
company. There was no commingling of the pledged with unpledged 
property on the leased premises in such manner as to render the for- 
mer indistinguishable from the latter. Both companies understood 
what was pledged and what -w^as unpledged. In fact, ail of the property 
of the steel company, real and personal, having been sold undei* a 
décrétai order of this court, it does not appear that the réceivers of 
the steel company and the warehouse company hâve had the slight- 
est difficulty in ascertaining and separating the funds arising from 
the sale_ of the pledged and unpledged property. This, therefore, is not 
a case in which confusion of property opérâtes to defeat a pledge by 
reason of uncertainty as to the identily of its subject. 

The real and only crucial question on this branch of the case re- 
lates to the sufficiency of possession by the warehouse company as 
against third persons. Did the steel company hâve the ostensible 
ownership of the pledged property? Was that property so intermin- 
gled with or indistinguishable from its own unpledged property as 
to mislead and préjudice third persons and obtain for the steel com- 
pany crédit to which it was not entitled? It is not charged on the 
part of the receiveri that anyone mistook or confounded ttie pledged 
156 F.— 39 
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proper^y Qn>,tàiQ leased premises,,with the unpledged property of the 
Steel Company, nor is there any évidence to support such a charge. 
It reasonable précautions were adopted by the warehouse company 
to secure third persons from déception or mistake as to what prop- 
erty was pledged and to prevent an extension of crédit to the steel 
Company on account of such pledged property, the receivers hâve no 
just cause to question the existence of a lien in favor of the ware- 
house company. The System of "field storage" under which the 
warehouse company largely, if not wholly, conducts its business, has 
piuch to commend it, if care be taken not to mislead the public. It 
is both convenient and economical. It is promotive of the welfare 
<)it rt^anufacturing and commercial industries, It avoids ail necessity 
fprunreasonably moving from place to place heavy and bulky n\ar 
teriâl.: Sound industrial policy requires that when conducted with 
. reasoiiable safeguards for the public, it should be encouraged, and 
not discountenanced. Judge Clark in a carefuUy considered opinion 
in Bush V. Export Storage Co. (C. C.) 136 Fed. 918, 937, 933, well 
says: - 

"It 18 not to be disputed that the ^arlier cases on the subject déclare a very 
-strict ditjctrine In regard to the questions of actual dellvery, ségrégation, and 
ejfcluslvè, possession, as necessary conditions In constltutlng a yalid pledge, 
but a study of more récent cases discloses what Is always recognlzed that the 
law Itself, In order to meet the requlrements of commerce and our constantly 
changlng Industrial and commercial conditions, Is progressive and expansive, 
and cpnatantly, by slow changes, adaptlng Itself to the changea conditions 
due to ptogress, and in this way the earlier and more strlngent mies are con- 
stantly tbëing llberalized and somewhat relaxed. It Is now well establlshed, 
for example, that. In determlillng the sufflclency of dellveiy lu a pledge, It la 
necessary to consider the nature of the property, the surrounding circum^ 
stanc^i and the objects of the pledge, and the reasonable convenience of 
the pléagôr and pledgee, and the apparent demanda of larger aggregatioas 
of capital and large opérations In business. It is settled that there need not 
In ail «Jases be an actual movlng of property, but only such a dellvery as the 
property Is rwisonably capable of, ànd as Is reasonably sultable under the 
çlrcumstances. In the case of property of much welght or bulk, moved or 
transferred wlth difficulty, a symbollcal or constructlve dellvery has become 
the rulè In almost kll caaeé, Instéad of an actual delivery; and for much the 
«ame reasons the strict nêcesslty of ségrégation is slowly dlsappearlng and 
the valldlty of substitution' Is very *ell settled. • * «In regard to such 
heavy and: bulky materlal as iron and other similar products used In a manu- 
facturlng establishment like the one In question, it would seem to be qui te 
unreasonàble to requlre that It should be stored or kept In any partlcular 
klnd of building or warehouse, such as would be necessary for the storage of 
grain, m^ts, and the like, SUeh a- requlrement would render a warehouslng 
a stem for such material and articles extrewely difflcult and expensive. In 
the absence of statutory régulation^ I conclude that leased promises like thèse 
In question, sufflciently marked oft, by placards, stakes or otherwlse, to Indl- 
cate possession, Is ralld. In law, as a warehouse lot or storage place, and that 
such a place 1» sultable and appropria te to heavy and bulky material of the 
klnd In question, and that the premises were sufflciently marked so far as the 
Issues iiow to be decided are concerned." 

The application of the common-law doctrine of pledge does not 
necessitate the adoption of such meahs of giving notice to the public 
as absolutely to insure to àll persons déaling with the pledgor knowl- 
edge of the existence of thé pledge. Such a stringettt requirement 
woiild bc wholly unreasonàble and impractiéable. Certainly it is not 
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the duty of a manufacturing pledgor, as a preliminary step to buy- 
ing material on crédit or receiving loans or àdvànces from persofts 
at a distance, to inform such persons of the existence of a pledg*, 
what property is covered by it, and what amount of money secured 
by it. It would hardly be more unreasonable to require a pledging' 
corporation to" furnish to purchasers or lenders a complète financial 
statement of its assets, liabilities and business, showing inventories, 
trial balances, and ail other matters relating to its solvency or finan- 
cial standing, There is a prima facie presumption of fair and honest 
conduct on the part of men in their business dealings, and upon this 
presumption necessarily large reliance must be placed in civilized 
and enlightened communities. Confidence in business is a necessi- 
ty. Risks of financial loss are incurred, it is true, but the law can- 
not, however désirable it migfit be, aboHsh ail such risks in the trans- 
actions of Society. It cannot afford full protection to the public 
against ail imposition, négative as well as affirmative, on the part 
of pledgor or pledgee, or save third persons from the injurious con- 
séquences of lack of circumspection and inquiry on their own part. 
Is a man, who knows of the existence of the steel company and sees 
its extensive plant at a distance of a quarter or half a mile, justi- 
fied by the law and to be protected against loss in assuming that 
ail of the property on the premises belongs to that company? Or 
is he to be saved by the law from harm if he assumes that the com- 
pany is a prospérons concern and worthy of crédit, because the real 
estate and personal property there situate may be worth a million 
or a couple of million dollars, when in fact its liabilities may be such 
as to render it insolvent? He should guard himself against risks 
involved in such assumptions by reasonable inquiry and précaution. 
But it is unnecessary to multiply such suggestions. The extent to 
which the doctrine of pledge can go is that the ostensible ownership 
of the pledged property shall not be in the pledgor. Even this rule 
is subject to the qualification that pledged property may, without a 
surrender of the pledge, be delivered by the pledgee to the pledgor 
for certain spécial and temporary purposes not necessary to be dis- 
cussed hère. Due and reasonable care should be observed by the 
pledgee to négative the existence of ostensible ownership in the 
pledgor, and to this ènd such means should be resorted to as fairly 
to inform or put third persons on inquiry. The law does not re- 
quire more than this. The warehouse company, as before stated, took 
lëases from the steel company of the premises on which the pledged 
property was situated and appointed a custodian thereof . It is im- 
material, under the circumstances of this case, that the custodian 
was also an officiai of the steel company. The law does not render 
an officer or agent of the pledgor and pledgee incompétent to be the 
custodian of the pledged property, where the parties so agrée. Dunn 
V. Train, 125 Fed. 221, 60 C. C. A. 113; Fidelity Insurance, Trust 
& S. D. Co. v. Roanoke Iron Co. (C. C.) 81 Fed. 439 ; Bush v. Export 
Storage Co. (C. C.) 136 Fed. 918. The application of this proposi- 
tion to this case is the more apparent in view of the fact that Todd, 
the custodian, was the assistant treasurer of the steel company, and 
the character of that office, held by him before and after the execu- 
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tion o{ the pledge CQHtrjicts, did npt inclijde the custody of the Per- 
sonal property on the premises. iThesse facts alone, howéver, might 
nc|t.il^ . suflficient ^ neigatjye ostensible .ownership in the -steél com- 
psuiy,; |or a, person içitei^idiag to deal with that company might not and 
probahly would not hâve known of the existence of the ileases, which, 
in fact, were not recorded, and, giside from the placards and signs, 
he mjght not hâve recognized Todd, even if he knew htm, as custodian 
for the warehouse company. But the warehouse company in placing 
the sigris and placards on the buildings and portions of the premises 
containing the pledged property did ail that could reasonably be ex- 
pected or required of it to notify the pubUc that it had a claim to or 
interest in or owned such pledged property. It is true that an illiterate 
or blind person or a foreigner not understanding the English lan- 
guage- would hâve recéiyed no information from thèse notices. But 
the law does not test discharge of duty by the warehouse company 
by such exceptional circurnstançes. If the signs and placards were 
of such a çharacter as to attract the attention of persons of ordinary 
intelligence and capable of reading and understanding the English 
language, and were prop^ly placed and visible to those using rea- 
sonable care and circum^peçtion, such persons visiting' the premises 
were chargeable with knQiyledge of the notices on the signs and 
placards. That they were of such a character, and so placed and 
visible, is dear from the, eviden^. Jndeed, in the brief of argument 
for the receivers their cotansel stated: 

"It Is fnrHier admitted.tliat numerous signs were, at the instance of the 
PtlI^adelpl^la Warehouse Company, placed i^pon varions buildings and dls- 
tributed Ip promlnent plac^ around the yarda corered by the leases aforesaid, 
from the Diamond Statë Steçi Company to sàid Philadelphia Warehuse Com- 
pany, and that the notice of aiiy person actually visiting the leàsed yard or the 
leased buildings would hâve very llkely Ijeenattracted bysald signs and by 
the notices Intended to bejBovwred by them»" 

They werè sufficient even if their full iropprt showld not be gathered 
by persons visiting the premises, to put them upon iiiquiry, and inquiry 
of the Steel company or the w,arehouse company would hâve fully in- 
formed them; for it is iiot to be assumed that either company would 
hâve perpetrated a fraiid ùpon them. But the counsel for the receiv- 
ers contend that on the leased premises there was not only the prop- 
erty inten^çd to be pledged to thç warehouse company, but also cer- 
tain propéfty of the steel company not included in the contracts of 
pledge. Stress is laid uppn the fact that it appears from the évi- 
dence that, included in sûch property, were sundry manufacturing 
applianc'es, itnpiements, apparatus and çonveniences operated and used 
by the steel company sb long as it continued in business. The ma- 
teriality of thîs circumstance is not: perceived. The fact that the 
steel company had some of its own unpiedged property on the leased 
premises could not, as against notice to the public alforded by the 
signs and placards, establish ostensible ownership in that company 
of the pledged property. It might hâve a tendency to produce be- 
lief on the part of third persons that the unpiedged property on the 
leased preipises was in fact pledged. But the effect of such belief 
far from causing false crédit to be given to the steel company would 
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tend to deter third perdons from extending to that comjîany the 
crédit to which it might otherwise hâve been entitled. They could 
in nowise be injured by the présence of unpledged property on the 
leased and placarded premises. The évidence does not disclose any 
management of or opérations on the leased premises inconsistent with 
the continuanc'e in force of the pledge or with good faith toward 
the public, The proof is to the contrary. Todd testified to the effect 
that he was in charge of the leased premises and of the property 
thereon under the terms of his appointment as custodian, and held 
such property for the warehouse company, and that such use as was 
made of the leased premises or any part thereof by employés of the 
Steel company was consistent wîth the instructions received by him 
from the warehouse company. There can be no reasonable doubt 
that the receivers of the steel company recognized, adopted and be- 
came bound by the provisions of the pledge contracts. From the 
time of the original érection by the warehouse company of the signs 
and placards on the leased premises, such notices remained undis- 
turbed, in their original form and position, and continuously, until 
•June 10, 1905, subject to renewal in some instances. After the ap- 
pointment of the receivers spécial watchmen were placed by the ware- 
house company in charge of the leased premises and their contents, 
who discharged their duties without protest or molestation on the 
part of the receivers. After their appointment none of the pledged 
property was disposed of without the consent and express authorily 
of the warehouse company. That possession by the latter company 
in pledge of the property on the leased premises continued until after 
the décrétai order of June 10, 1905, appears from the receipt given on 
that day by the receivers to the warehouse company which, inter alia, 
contained the following: 

"Whereas, trader a stipulation In the above cause, cûnflrmed by decree of the 
court entered the tenth day of June, A. D. 1905, property pledged to the Phlla- 
delphla Warehouse Company by the Diamond State Steel Company i^ agreed 
to be delivered to Messrs. James P. Winchester and Howard T. Wallaoe, re- 
ceivers, under the terms set forth In the stipulation by the sald decree con- 
flrmed: 

N6w, therefore, • • * William A- Powell, Secretary of the sald Phlla- 
delpbla Warehouse Company, bas made delirery on behalf of the sald company, 
tumlng over to the understgned the key to the Boit and Nut Warehouse and 
dellverlng possession of ail the other wareh^uses and of the storage yards, 
and wUl fdrthwith direct the watchmen or care takers of the warehouse com- 
pany to wlthdraw from the sald premises and dellver peacable possession there- 
of to the underslgned." 

And it was provided in the décrétai order: 

"That the Phlladelphia Warehouse Company Is authorlzed to surrender the 
leased premises and dellver the merchandise referred to In the sald stipulation; 
and that James P. Winchester and Howard T. Wallace, receivers of the Dia- 
mond State Steel Company are authorlzed to receive the same as a spedal 
trust," etc. 

There is no évidence, and it has not been suggested, that the ware- 
house company until after the above décrétai order ever surrendered 
its pledge except as to such portions of the property as were in ex- 
cess of the value agreed to be retained. 
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On the évidence the warehouse company fully dis<Siâ!t|»ed its duty 
tdttiegâtive ostensible- ownership in the steel coMpady. 'The doctrine 
of ostensible ownership should not be extended so fa:r as to shock 
reâson ot dëstroy in large measure the validity of pledges fairly made 
for the' accotnplishment of usefol ends in large induStrial opérations. 
If reasonable notice to the public was not given in this case, where 
can the line be drawn? Of course, if courts are prepared to de- 
nounce as illégal the whole System of "field storage" that is décisive. 
But, if not; what more could hâve been expected or required to be 
done by the warehouse company to maintain and préserve its pledge 
thàn it did do? That it has a valid pledge to secure the amount due 
to it from the steel company is clear not only on reason but on the 
cases, which I shall nôt undertake to discuss. Among them are : 
First Nat. Bank v. Pennsylvania Trust Co., 124 Fed. 968, 60 C. C. A. 
100; Dunn v. Train, 125 Fed. 221, 60 C. C. A. 113; Bush v. Export 
Storage Co. (C. C.) 136 Fed. 918; Fidelity Trust Co. v. Roanoke 
Iron Co. (C. C.) 81 Fed. 439. The cases cited by the receivers in 
their contention against the existence of the lien claimed are without 
exception readily distinguishable from that in hand. The lien having • 
been transferred, as before stated, to the fund in court, the remaining 
question relates to the amount of money securcd by it. 

It is admitted that of the principal sum of $150,000 advanced by 
the warehouse company to the steel company, $47,748.16 remains 
unpâid, and is now due to the former company with interest; and 
further, that, on the assumption of the validity of the lien claimed 
by the warehouse company it is entitled to receive $6,000 to cover 
légal expenses; and further, that, on the same assumption, the item 
of $596.60 claimed in the statement of the warehouse company is cor- 
rect. On the same assumption, there is a dispute between counsel 
as to the amount which should be allowed to the warehouse company 
for the storage of the pledged material. Under the pledge contracts 
the waTehouse company was to receive $55 for each day's storage. 
Up to June 10, 1905, when the leased premises with the property 
thereon were surrendered to the receivers, a period of 306 days, a 
clâim for storage had accrued amounting to $16,830. As a gênerai 
rule, subject to sundry exceptions in cases of illegality or other spé- 
cial circumstances of avoida#ice, it is not the province of the court 
to undo contracts deliberately entered into with full understanding 
of the parties. But the counsel for the warehouse company, in view 
of the facts of this case, waiving ariy assertion of a contractual right 
to the whole amount of the storage charge, has stated the readiness 
of that company to receive 50 per cent, thereof as a reasonable and 
proper charge. By reason of this waiver, the sum of $8,415, with- 
out interest, only will be allowed instead of $16,830. The item in 
the statement of claim of a commission of 5 per cent, on sales of 
pledged property prior to June 10, 1905, amounting to $1,666.92 is 
allowed. No. question has been raised as to the correctness of the 
amount df the sales prior to this last named day and it seems clear 
that under the pledge contracts the warehouse company was entitled 
to commissions on sales made by it of through the receivers as its 
agents until, by the stipulation of the parties, the pledge lien was taken 
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■from the property on the leased premises in order to attach to the 
funds thereafter to arise from a sale of the remainder of the property 
by the receivers. The item of $111.38 in the statement of the wâre- 
house Company for brokerage due L. & R. Wister & Go. on sales 
is disallowed. On the évidence the item of $1,583.07 claimed by the 
warehouse company as "interest balance" appears to be correct and 
is allowed. The same is to be said about the item of $896.84, claimed 
as "commission balance." The item of $3,771.65, claimed as "selling 
commission" on sufBcient quantity of material to liquidate the balance 
due the warehouse company is disallowed for the reason that the 
pledge contracts in connection with the stipulation of June 5, 1905, 
on which the décrétai order of June 10, 1905, was based, are wholly 
inconsistent with the maintenance of such a claim. The. warehouse 
company is entitled to a decree in its favor for the aggregate amount 
of the demands hereinabove allowed, together with interest, on such 
as bear interest, and costs, to be paid out of the fund in court re- 
tained to answer the purposes of this suit, and is also entitled to re- 
ceive out of said fund $5,000, or so much thereof as the warehouse 
company shall deem necessary, to be retained by said company tO 
abide the détermination of the attachment suit. in Philadelphia, men- 
tioned in the bill of complaint ; the receivers of the steel company to 
hâve a right to ask leave to intervene in that suit to secure the dis- 
solution of the attachment, and the warehouse company to account to 
the receivers for any surplus of the said sum of $5,000 remaining 
after the attachment has been disposed of. Let a decree for the com- 
plainant be prepared in accordance with this opinion and be sub- 
mitted. 
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(District Cîourt, W. D. Wisconsln. October 29, 1907.) 

No. 186. 

Fbaudttlent Oonvetances— Transfee in Feaud op Ckeditoes— Knowl- 
edge OF Pubchasee. 

The sale by a retall merchant of hls entlre stock of goods puts the 
purchaser on Inqulry to leam whether the seller Is not in financial difiS- 
culty, and casts upon him the burden of proving that he used such means 
of knowledge as were at hand to ascertain the facts. In order to sustain 
hls tltle as against credltors of the seller. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 24, Praudulent Con- 
veyances, |§ 500, 501.] 

BANKBUPTCT— VOIDABIB Peefeeence— Recoveet bt. Teustee. 

A banknipt within four months prier to his bankruptcy transferred hls 
stock of goods to a credltor who held a mortgage thereon, which was void 
as to the bankrupt's credltors, in satisfaction of the debt. The transfer 
was made in good faith, both parties supposing the mortgage to be valld, 
but the bankrupt was insolvent at the time, which fact the creditor could 
hâve ascertained by reasonable inqulry. Held, that the transfer consti- 
tuted a voidable préférence, and the trustée In bankruptcy was entitled 
to recover the property or its proceeds. 

[Ed. Note. — For cases in. point, see Cent Dig. vol. 6, Bankruptcy, f| 
250-257.] 
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8. SAjnb-Stnr bt TBùsïlfâc to Avoio Prefebenou— Amouht' REoovebablk. 

In ft Bttit by a tcuirteie In banknlptcy to avolfl a prefçrential transfer 
of piro^terty, wheretbe, transférée bas sold the property to as good ad- 
vantàge a,B the truste© could probably bave done, he sbouM net be beld to 
accOunt for more than tiie amount recelved tberefor. 

[Ed. Note.— For casés in point, see Cent. Dlg. vol. 6, Bankruptcy, § 466.] 

4. Samb— Equitable Pow^ibs of Coubt— Peotectino Bquities çr Défendant. 

In a suit by a trusitee In a court of bankruptcy to set àslde a voidable 
préférence nnder Bankr. Act July 1, 1898, c. 541, S 60b, 80 Stat. 562 [U. 
S. CSomp. 8t 1901, p. 8446L as amended by Act Feb. 5, 1903, c. 487, § 13, 
82 Stat, 799 [U. S. Oçflip. St Supp. 1907, p. 1031], the court bas the fuU 
powers ôl a court of eflulty, and may enforce equltles of the défendant as 
against âny other credltor who would otherwise be entltled tb share In 
the reéovery, but sueh credltors are not represented by the trustée in such 
sensé tfaat tUey can be excluded from participa tlng In the ,fund or prop- 
erty reçôvered equally wlth other credltors wlthout being given notice 
and an opportunlty to bfe heard. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 6, Bankruptcy, § 467.] 

& SAlfl!. 

A b^krupt had made a preferentlal transfer of his stock of merehan- 
dlse tô hlS largest credltor In payment of bis debt and the credltor had 
Bold the samè. Such stock comprised ail of hls property, except certain 
real estaté for whlch he was largely indebted, and whlch- hls wife claim- 
ed as a homestead and refused to surrender. She aiso flied a clalm 
against the estate. The credltors to whom the bankrupt ovired the pur- 
chase pirlce of such homestead had reser\'ed no lien thereon. The bank- 
rupt àlso owed a note glven In part payment for a worthless patent right. 
Eeld, In a Suit brought by the trustée to set aside the transfer, that the 
equItleEf qf the défendant were superlor to those of such credltors; that, 
on accoimting for the proceeds of the property recelved by hlm after pay- 
Ing the costs and expenses of the bankruptcy proceedings, hls own clalm 
was entltled to partlclpate pro rata wlth those of the remalnlng credltors 
In the remainder of the fund. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Bankruptcy, i 531.] 

In Equîty. 

Richmond, Jacîonan &' Swansen and Orton & Osbom, for com- 
plainant. 
'H. C. Martin and Bashford, Aylward & Spensley, for défendant. 

SANBORN, District Jwdge. This is a bill in equity, brought by 
complainantas trustée in bankruptcy of Xorenzo Clark, to avoid an 
alleged préférence made by the bankrupt on July 31, 1906. On that 
dày the batlïrrupt and his wife, Bessie Clark, joined in a bill of sale 
to the défendant, covering a stock of boots and shoes and store fix- 
ttjrès. Thé bill 6f Sale recited that défendant had and claimed a chat- 
tel mortgage on the property, and should take such property in full 
payment, for, tiiédebts secuted by the chattel mortgage; that the sale 
was in ftjÛ for the amount due from Clark to the défendant. It was 
agreed that the property should be sold by défendant as soon as pos- 
sible, that he shôuld hâve private occupancy of the lower part of the 
^Iding in iwKîth the goods were situated, until they were sold, upon 
payment of a stipulated rent. If the property should bring more 
than the amount of the debt, the surplus was to belong to the bank- 
rupt. Defeiidant was to conduct the sale and account for the pro- 
ceeds. It was further recited that the book accounts belonged to the 
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bankrupt, but might be paid either to said Clark or défendant, either 
being authorized to collect and give receipts, but, when collected, to 
belong to said Clark, so far as necessary to pay any of Clark's mer- 
chandise debts. The considération of the sale was recited to be the 
sum owed by said Clark to défendant on certain notes secured by the 
chattel mortgage, amounting to $8,089.56, and that such indebted- 
ness was paid by the sale and transfer. It was alleged in the bill 
of complaint that at the time of making said bill of sale Clark was 
insolvent, and made the sale with intent to prefer the défendant and 
to defraud his other creditors in violation of the bankrupt act, and 
that the value of the property transferred was $8,000, and that de- 
fendant at that time had reason to believe and to know, and did know, 
that said Clark was insolvent, and that said payment to him was for 
the purpose of preferring him as a créditer of said Clark, The bill 
does net contain any gênerai prayer for relief, but only for the issue 
of a subpœna and to hâve the défendant answer but not under oath, 
but it was assumed on hearing that the suit was brought for the 
purpose of compelling défendant to account for the value of the 
property sold and to hâve sale declared invalid as a fraud oh the 
bankrupt act. The answer dénies that Clark was insolvent at the 
time of making the bill of sale, that the défendant knew, or had rea- 
son to believe, that Clark was insolvent; dénies that he made the 
transfer with intent to prefer défendant or to defraud other credit- 
ors ; further dénies that défendant had reason to believe or to know, 
or did know, that said Clark was insolvent and that said payment 
was for the purpose of preferring him as a creditor ; further dénies 
that défendant had reason to believe that Clark was insolvent. The 
answer admits that the property transferred was worth $8,000 at the 
cost prite, but dénies that it was worth that sum for immédiate con- 
version at quick or forced sale. It appears in évidence that in the 
year 1895 the bankrupt was working for the défendant in his boot 
and shoe store, and in January of that year défendant sold out the 
stock of boots and shoes to the bankrupt for $8,966.14, $1,216.14 of 
which was paid in cash and the balance in notes secured by chattel 
mortgage. The mortgage was renewed several times; the last re- 
newal being made in January, 1905. There was an understanding 
between the parties that the mortgagor might sell the property in 
the ordinary course of business and apply the proceeds to his own use. 
This understanding rendered the mortgage void as to the creditors 
of the bankrupt. Other questions are raised as to the validity of the 
mortgage, but they seem to be immaterial in view of the effect of 
this understanding. In March, 1901, the bankrupt purchased the 
store building from the défendant for $4,000. In order to raise the 
money to pay for the building, the bankrupt was obliged to borrow 
it, or the greater part of it. The person who lent this money did 
not take any security upon the store building, but some part of the 
debt has been paid by the bankrupt. In the latter part of July, 1906, 
an offer was made by one Gordon to purchase the store building for 
$4,500 and a portion of the stock of boots and shoes for $3,500. It 
was contemplated that the $3,500 was to be paid to the défendant 
on his chattel mortgage debt. This ofïer was acceptçd by the bank- 
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tWptj but he wàs unable to carry it through, because hîs wife refused 
to sigîi ibé deed of the store property, on the ground that it was her 
homesteâd. When the défendant leamed that the sale had fallen 
through, he ittunediately demanded that bis debt be paid; and it was 
then proposed by the bankrupt to tum over the stodc to him in full 
payment of his debt. At this time both of the parties supposed that 
the chattel mort^ge was valid, and that the défendant had the right 
to take the stock and apply it in payment of such indebtedness. De- 
fendant knew that the bankrupt was indebted to other creditors for 
merchandise covered by the bill of sale, but it appears in évidence that 
Clark told défendant, and later repeated the same statement in the 
présence of Mr. H. C. Martin, his attorney, that the indebtedness 
to other creditors was $1,500, and that he had sufficient book accounts 
to pay such indebtedness. Défendant took no steps to satisfy himself 
in respect to the book accounts or the amount of the indebtedness. 
He was well acquainted with the situation; knew the value of the 
store property, and the value of the merchandise which he took in 
satisfaction of his debt. Had he supposed that the transfer was sub- 
ject to be disputed or set aside by creditors, he would undoubtedly 
hâve taken further précautions. By mistake of law, he supposed that 
his chattel mortgage was valid, and this led him to be less vigilant 
thân he otherwise would bave been, but it is entirely clear that he 
knew practically the whole situation. He knew that Clark had been 
Unable to sell the real estate and merchandise, and he understood that 
there were merchandise debts, and that Clark was closing out ail of 
his property with which he was doing business. As a matter of f act, 
Clark was insolvent at the time. The sale was not in the ordinary 
course of businessi and the défendant knew that the property was 
a homesteâd ; that Clark had borrowed the money to pay for it ; that 
the debt to défendant had been increasing ; that Clark had obligated 
himself to pay for a patent right ; that he was indebted to merchandise 
creditors in the sum of at least $1,500. In fact, the défendant knew 
pretty much everything that Clark knew about the situation, except 
the amount of the book accounts, which Clark told the défendant 
were sufficient to pay his merchandise debts. Thèse book accounts 
were of very little value, probably not to exceed $200 atthat time. 

The sale of an entire stock of goods of a retail merchant is a sus- 
picious circumstance per se, naturally calculated to put the purchaser 
on inquiry. Walbrun v. Babbitt, 16 Wall. 577, 21 L. Ed. 489 ; In re 
Knopf (D. C.) 146 Fed. 109; Dokken v. Page, 147 Fed. 438, 77 C. C. 
A. 674. Such a purchase is presumptively questionable, and casts the 
burden of proof on the purchaser to show that he had no notice of 
facts or cîrcumstances sufficient to àrrest his attention, puts him on in- 
quiry, and requires him to use such means of knowledge as were at 
hand in order to learn whether the seller is not in financial difficulty, 
and whether a gênerai statement, such as that the book accounts are 
sufficient to pay the mercantile creditors, was true. Thomas v. Adel- 
man (D. C.) 136 Fed.«973; English v. Ross (D. C.) 140 Fed. 631; 
In re Hines (D. C.) 144 Fed. 544; Jackman v. Eau Claire National 
Bank, 135 Wis. 485, 104 N. W. 98 ; In re Pease (D. C.) 129 Fed. 
448; Roberts v. Johnson, 151 Fed. 567, 81 C. C. A. 47. 
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Coutisel for défendant recognize that the rules just stated are salu- 
tary and well settled; but urge that a full inquiry wpuld have dis- 
closed neither the insolvency of the bankrupt nor his intent to prefer. 
I find from the évidence, however, that investigation would have dis- 
closed Clark's insolvency. Défendant could have found in the store that 
the mercantile debts were $1,540, and by inquiry could have learned 
that the note to Mrs. Tyson was $410. the debt for the store building 
$3,295, and to the bank $300. His own daim was $8,089.56. The to- 
tal is $13,634.46. Tàking the value of the stock at $8,000, the store 
building at $4,500, the household goods at $200, the amount is $12,- 
700. Défendant could have ascertained by looking at the list of ac- 
counts that they were not worth more than $300 or $400 at the outside 
figure. It may also be said that the stock was hardly worth $8,000 or 
the store building $4,500. Défendant had recently sold the latter for 
$4,000. The stock realized only $5,500 at a forced sale; but, taking 
the property at the extrême highest limit, and also excluding the note 
given for the patent right, the resuit is the same, and shows insol- 
vency. The whole situation shows that Clark was in financial diffi; 
culty. His wife was claiming a homestead exemption, and refusing 
to join in a sale of the homestead property for a good price. De- 
fendant took a bill of sale of the stock , as a whole, knowing that 
the homestead creditors were not paid, and not intended to be, also 
without verifying Clark's statement that the accounts would pay the 
mercantile creditors. In view of the whole situation, I feel quite clear 
that the d.efendant had notice of facts and ■ circumstances disclosing 
Clark's insolvency and his intent to prefer. From this conclusion a 
decree setting aside the sale as an unlawful préférence should be en- 
tered ; but the extraordinary circumstances of the case require consid- 
ération, so as to détermine whether the usual relief following the avoid- 
ance of the sale should be administered, or whether the complainant, 
as trustée representing ail the creditors of the bankrupt, including de- 
fendant among their number, should be compelled to submit to cer- 
tain équitable conditions of the relief to which he is entitled, on ac- 
count of the nature and peculiar circumstances attending some of the 
claims so represented by him. 

Mrs. Clark, the bankrupt's wife, has taken a technical advantage of 
a libéral exemption law to save a homestead at the expense of her 
husband's creditors, and at the same time has filed her own daim for 
$1,158, for money lent her husband from year to year for some 11 
years. She claims, and is entitled, to a homestead in the store build- 
ing purchased by her husband from défendant with borrowed money, 
$3,295 of which is still unpaid. By virtue of the libéral construction 
given by the courts of Wisconsin to the homestead exemption law, a 
business block, part of which is used as the debtor's home, is exempt 
from process on his debts, and is recognized by the bankrupt law. 
Clark and his wife, therefore, have saved this building for their home- 
stead out of the wreck of his failure, thus casting the debt contracted 
to pay for the building upon the personal property of the bankrupt. 
Thus Mrs. Clark first lessens the assets and increases the claims against 
the personal property by asserting the homestead right, and then fur- 
ther swells the claims by filing her own; and through the trustée in 
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titîs suit asks a decreeagainst défendant for the full amount of hîs 
liability. It will be noticed also that it was the act of Mrs. Glark, in 
refusing to join with the bankrupt in a deed of the homestead which 
brought on the preferetitial sale of the stock to défendant, and thus 
precipitated the bankruptcy. By this act, technically lawful though it 
was, the sum of $4,500 was prevented from reaching the creditors, 
and was retained for the benefit of the debtor and his wife. Mrs. Clark 
is thus permitted to pervert a libéral exemption law by refusing to 
dévote the property tx) her husband's just debts, allowed to retain a 
remunerative property in which she is now living and carrying on 
business, and, in addition, asks the right to prove her claim for $1,158 
agaitlst the money which défendant is compelled to restore on account 
of the avoidance of the very sale induced by her act inclaiming the 
homestead, and refusing to dévote it to the payment of ,the debts. 
Shoùld a court of equity, in setting aside the sale to défendant, compel 
hirti to pay back any money for the benefit of Mrs. Clark, or should 
she be entirely excluded from ail right to claim any part of the fund 
in queistion? 

A similar question arises as to the Hunting^on and White claims. 
The Huntington claims amount to $3,395, and are for money lent the 
bankrupt to pay for the homestead at the time of its purchase from 
défendant. Thèse claims might bave been either secured by mort- 
gage on the property, or by the assertion of vendors' liens within a 
reasonable time. By neglecting to so secure them their burden is 
thfo^vH upon the personal property, ail of which is now held by de- 
fendant as the proceeds of his sale under his préférence. By their nég- 
ligence the Huntingtons hâve lost their claims on the property which 
equitably ought to bear the burden. Having two funds applicable to 
the payment of their claims, the real property and the personal, while 
other creditors hâve only one, the Huntingtons negligently permit one 
fund to escape them, and become absolutely vested in the bankrupt and 
his wife as a homestead. The Huntington claims, therefore, hâve no 
equita,ble right to compete with other creditors whose claims relate 
only to the personalty; and défendant as a créditer with a claim for 
$8,089.56 ought not to be compelled to pay anything toward the liqui- 
dation of thèse claims. The White claim, for $614.'63, is part of the 
considération for the sale of a worthless patent right or license to the 
bankrupt by the claimant, who was paid $500 in money in addition to 
this claittl. The proof shows this right to be of no value whatever, and 
défendant should not be compelled to pay anything towards this claim 
unless such a resuit necessarily follows the setting aside of the préf- 
érence. 

The important question, then, is whether the court, as a court of 
equity, whose power is invoked to set aside a sale invalid both at law 
and in 'equity, having found the sale preferential and void, may nev- 
erthéilesS enforce équitable conditions of the relief sought, by permit- 
ting défendant to retain such part of the value of the property con- 
ve^èd to him by the void ^ale as represents the percentage which the 
clàimants Clark, White, and the Huntingtons would be entitled to. 
Should the maxim that he who seeks equity must do equity, or sub- 
iSîit to hâve equity donc, be held to apply to a case arising under the 
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bankrûpt law in enforcing the spécial jurisdictiori Vested in the Dis- 
trict Court by the amended act? The provisions of the bankrûpt act 
would not permit any such resuit as that hère suggested. Ail allowed 
claims must be paid pro rata, unless made privileged by the act it- 
self. But this, instead of preventing the application of équitable con- 
ditions to the relief sought, is the very situation which usually calls 
for such an application. It is the ordinary case of a légal rule, adopt- 
ed as properly applicable to the great majority of cases but which 
sometimes opérâtes inequitably, like the common-law rule vesting the 
wife's personalty in the husband, but protecting it from the claims 
of his creditors, except on' condition of making a suitable provision for 
the wife. By amendment to the bankrûpt law, the District Court is 
given Jurisdiction to set aside préférences at the suit of the trustée, 
and it is urged that the power of the court is limited by this provi- 
sion to the mère avoidance of the préférence, and decreeing that the 
trustée recover the property or its value. No such limitation is ex- 
pressly imposed by the law, and the question whether any such would 
be valid was the subiect of thorough and prolonged discussion in 
the Senate of the United States in 1906, in connection with a pro- 
posed provision of the railway rate bill, attempting to limit the féd- 
éral courts in the matter of granting injunctions in respect to rates 
and other matters. That discussion resulted in the defeat of the 
amendment, and tended strongly to the conclusion that, while the 
Congress may define the subjects which shall corne within the ju- 
risdiction of the lower fédéral courts, yet, having once given the 
jurisdiction, it cannot withhold any part of the judicial powef per- 
taining to the court to which such jurisdiction is given. 40 Cong. 
Rec. pt. 5, pp. 4115-4122, 4156-4164. The équitable rule as to im- 
posing conditions of relief is thus stated by Mr. Pomeroy : 

"It may be regardecl as a unîfersal rtile governing the court of equlty In the 
administration of its remédies thnt, whatever may be the nature of the relief 
sought by the plaintiff, the équitable rights of the défendant growing out bf, 
or Intlmately connected wlth, the suhject of the controversy in question, wlll 
be protected ; and for this purpose the plaintiff wlll be requlred, as a condi- 
tion to his obtalnlng the relief which he asks, to acknowledge, admit, prô- 
vlde for, secure, or allow whatever équitable rlghts (If any) the défendant 
may hâve, and to that end the court will, by its affirmative decree, award to 
the défendant whatever reliefs may be necessary in order to protect and en- 
force those rlghts. This prlnclple is not conflned to any particular kind of 
équitable rlghts and remédies, but pervades the entlre equity jurisprudence, so 
far as it is coneerned wlth the administration of équitable remédies." 1 Pom. 
Eq. § 38& 

The principle has been applied in à great variety of cases. It is 
applicable, whenever necessary, in order to promote justice. Mutual 
Life Insurance Co. v. Brown, 30 N. J. Eq. 193. Perhaps the most 
striking example was the protection of the wife's equity against her 
husband's creditors. At law the personal property of a married 
woman vested in her husband, but courts of equity would not permit 
the husband's creditors to take it for his debts, except on condition 
of making adéquate provision for the wife. 1 Pom. Eq. § 389. An- 
other illustration is found in Willard v. Tayloe, 8 Wall. 557, 19 L, 
Ed. 501, where a vendee in a land contract made when the pricc was 
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pa3^ble in gold sought spécifie performance upon a tender of de- 
preciatèd légal tender notes. He was allowed relief only on the pay- 
ment çf îtlaé purchase money in gold. Many statutes are merely ex- 
pressions pf the ruie, like those in Wisconsin, compelling landowners 
td pay taxes as a condition of setting aside void tax deeds. In Wall- 
ing V. Aiken, 1 McMul. Eq. (S. C.) 1, a mortgagor was compelled, as 
a cofldition of redeeming from a mortgage, to pay other unsecured 
debts owing to the mortgagee. This was undoubtedly an extrême ap- 
plication of the rule. It seems to me that this is a proper case for 
the application of the équitable rule in question. The trustée repre- 
sents ail the creditors, including défendant in his capacity as a créd- 
iter. He brings suit in their right, and theirs alone, although the 
right is wholly statutory. He is hère in court as a complainant, 
seeking to enforce their équitable right to hâve a préférence which 
injured them avoided, and the proceeds restored to a fund against 
which they may claim. He represents Mrs. Clark, the Huntingtons, 
and White, as well as ail other creditors, and seeks to enforce their 
rights, in addition to those of oiïicers of the court, himself, and his 
attorneySi for commissions, fées, and expansés.' Mrs. Clark, through 
the trustée, is hère asking the court to enable her to force défendant 
to restore money to or for her when, but for her act in seizing the 
opportunity tp gain a homestead without paying for it défendant would 
not hâve taken the transf er, or become involved in the liability, vexa- 
tion, and ejqpense of this litigation. If Mrs. Clark were herself a com- 
plainant in person, is it conceivable that a court of equity would give 
her a«y suçh relief? And, if not, it should equally be withheld in a 
case brought to enforce her rights. Though the case is not as strong 
in respect to the White and Huntington claims, yet I think like con- 
ditions should be imposed in respect to them also. While the trustée 
represents ail the creditors, they are not parties to this suit, and will 
only be conditionally bound by the decree, as hereafter stated. 

As to the measure of damages: Défendant closed out a large part 
6f the prdperty by a quick sale and the balance in bulk. He is ah 
experienc^d boot and shpe dealer. The expansés of the sale were 
çxceedingly- low. The évidence shows that he got as much or more 
liian the trustée could hâve realized from the same property. Under 
the irule laid down in Cléments v. Moore, 6 Wall. 299, 18 L. Ed. 786, 
and' Wall v. Cox, 101 Fed. 403, 41 C. C. A. 408, the liability of dé- 
fendant should not exceed the net proceeds he received, or $5,551.31, 
with the costs of this suit. It appears by the proof that there are 
np other assets besides this liability. If the sale is set aside, the de- 
fendant' Would then be entitled to file his claim foi" $8,089.56.' Ex- 
cluding the Huntington, Clark, and White claims, aggregating $5,- 
067.63, the total claims filedare $2,345.63. Not including defendant's 
debt, tfie expenses of the bankruptcy proceedings, including fées of 
the clerk, référée, trustée, and stehographer, and the compensation 
of the trastèé's attomeys, should be made payable out of the amount 
due JFrpftl défendant, including aU other assets of the estate, which 
the proof shpws to be merely npmînal iil amount. Défendant should 
be decreéd tp pay thèse expenses; less the amount realized from other 
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assets, and, in addition, such proportion of the balance as the daims 
other than the Clark, Huntington, and White claims bear to the total 
daims, excluding those aforesaid, and including that of défendant. 
For the purpose of having a final decree drawn the expenses afore- 
said hâve been ascertained, so that the trustée will hâve no duty ex- 
cept to disburse the money. Such expenses are as foUows : 

Disbursements of attorneys In the bankruptcy, and in this action $ 119 34 

Commissions of the trustée 151 02 

Fées of the référée 80 01 

Fées of attorneys for trustée in this action and the bankruptcy 1,000 00 

Stenographer's per diem and fées for transcript under order to pré- 
serve testlmony, and for copy to complainant's soliçitors 111 63 

$1,472 00 

The expenses and fées will be fixed accordingly in the final decree. 

In order to ascertain the amount to be paid to the trustée by the 
défendant, the total amount of claims is to be ascertained, excluding 
the Clark, Huntington, and White claims. Such amount is $10,334.59. 
The amount for which défendant is liable is $5,551.31. Out of this 
he should first pay the expenses, $1,472, leaving the sum of $4,078.31. 
This' should be divided by the trustée ratably between défendant, con- 
sidered as a creditor, and ail other creditors who hâve filed claims, 
except Mrs. Clark, the Huntingtons, and White. In other words, 
the sum of $4,078.31 is to be ratably divided between creditors repre- 
senting daims for $10,334.59, giving a dividend to each of 39.46 
per cent. Défendant, having a claim of $8,089.56, will retain $3,- 
193.16, and the other creditors, with claims for $3,245.63, will re- 
ceive $886.16. Défendant will also be liable for costs which will be 
taxed by the clerk without including any soliçitors' fées. 

A further question remains to be considered, of the effect of a 
decree entered in conformity with this opinion upon those creditors 
who are denied the right to share in the fund. Mrs. Clark, White, 
and the Huntingtons are to be excluded from participation in the 
fund realized from the suit, and which constitutes ail the assets of 
the bankrupt estate. Can they be so excluded without some additional 
hearing? No one can be bound by a decree without his consent with- 
out his day in court. There must be a hearing, in which he may take 
part, or else an opportunity to be heard, of which he does not avail 
himself. This is one of the fundamentals, and no other rule could 
be tolerated for a moment. He neéd not be a party on the record, 
but at some point in the proceedings he must hâve notice, and the 
means to appear and submit his right or interest. "The decree must 
be without préjudice to the right of those who are not made parties, 
and who do not come in before the decree." Gray, J., McArthur v. 
Scott, 113 U. S. 395, 5 Sup. Ct. 670, 28 L. Ed. 1015. "It is an ele- 
mentary principle that a court cannot adjudicate directly upon a per- 
son's right without having him either entirely or constructively be- 
fore it." Lamar, J., Gregory v. Stetson, 133 U. S. 586, 10 Sup. Ct 
424, 33 L. Ed. 792. In this case that point has not yet been reached. 
Those four creditors are, indeed, parties in some sensé represented 
by the trustée. He brings suit for them, to avoid a préférence which 
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Stands ia th© way of tb«if claims. Ppr; this purpose, î)eneficial to 
thetn< he is their représentative; but his agency goes na further. 
He is in court for the sole purpose of having a préférence avoided, 
not to hâve decided the question whether their claims are to be allowed 
participation. They are represented parties, but hâve no power to 
control the proceedings or appear by their own attomey. They are 
not liable for costs, and bave no right of appeal ; that being vested 
solely in the trustée. A represented party is not bound by a hostile 
proceeding, unless he has had an dpportunity to be heard, and neg- 
lects to' accept it. Pomeroy, Code Renl |' 296. The term "party" 
in the sensé of one who is çojticluded by a judgment includes ail those 
directly interested in the sulîject-matter, and who had the right to 
control ôr défend the proceedings, examine and cross-examine vi^it- 
nesses, and appeal from the judgment. This was the case of an in- 
jury on à! highway, whëre the person responsible for the defect and 
liable dyèf to the city, and who had actual but not express notice of 
the stiît^ Vas held concluded by the judgment. Robbins v. Chicago, 
4 Wàlll èSr, 672, 18 L. Ed. 427. He need not be named on the rec- 
ord. Stràj^er v. Johnson, 110 Pa. 21, 1 Atl. 332; Theller v. Hershey 
(C. C.) ë9 Pèd. 575; Bacheîder v. Brown, 47 Mich. 366, 11 N. W. 
200 ; tr. S. V. Beèbè, 137 CJi S. 344, 8 Sup. Ct. 1083, 32 L. Ed. 131. 
The trùsièe being expressif àùthorized to bring suit to set aside préf- 
érences, thé creditors, whosé right the trustée représents, are thus 
made parties, So far as thèy are parties, against their will, by force 
of the stattite. McCanri v.'Lôuisville (Ky.) 63 S. W. 446; Tobin v. 
Foftlarid Milîs Co., 41 Or: 369, 68 Pac. 743, 1108. 

The'dècree should therefbre provide that the four credîtors be gîven 
a reâsbnablé time to înte'rvénè, become full parties, and show cause 
why they should not be eJçcluded from any share in thé fund; and, 
îiï default of such intervention wîthin a time to be fixed, the decree 
to becothe absolute. 



MISSOURI & K. I. RT. 00. v. CITY OF OIiATHB, 

(Circuit Court, D. Kansas, First Division. October 26, 1907.) 

No. 8,605. 

1. Street Railboads— ObdinahpEi Gbantino Fbanchisb— Poweb to Rkpeai.. 
A réservation In an ordlnance grantlng a franchise to a street rall- 
road Company, whlch by Its acceptance by the Company created a contràct, 
of the power to repeai salff «rdinance In case of a breach of Its condi- 
tions by the compahy, does not authorlze the clty to repeai the ordl- 
nances at Its pleasure wlthont asslgnlng any breach, and wlien there has, 
ta fact, been none. 

[Ed. Note.— For cases in potat, see Cent Dlg. vol. 44, Street Eallroads, 
J50.] 

. : . i ■ 
2.. (]toUBT»— JUBISDICTION OÏ B^DEBAl Couetb— Fedebal Questioh. 

A suit to restraln the passage of a municipal ordlnance repeallng a prlor 
ordlnance grantlng a franchise to a street rallroad company, whlch had 
been accepted by the Company, Is one Involvlng the question of the Im- 
palrmeut of the obligation of a contràct in violation of the constitu- 
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tional rights ot tbe company, and is vlthln tbe jurls^lctioii of a fédéral 
court, regardlees ot the cltlzensUp of tbe parties. 

[Bd. Note. — ^For cases In point, see Cent. Dlg. vol. IS, Courts, { 821. 

Jurlsdlction in casea Involvlng fédéral question, see notes to 11 O. C. 
A. 808; 35 a 0. A. 7.] 

t> CONSTirtmONAL IiAW— JUDICIAI, POWEBS— OONTBOIXIHG IiEGISIiATIVK AC- 
TION Oï MUNICIPALITT. 

While a court of eqult/ of the United States inay properly enjoln the 
enforcement of a municipal ordlnance which Impairs the obligation of a 
contraet In violation of the fédéral constitution, it bas no power to en- 
joln the passage of sucb an ordlnance, whlch Involves tbe exercise of 
législative discrétion. 

[Ed. Note. — For cases in point, see Cent Dig. voL 10, Constitutional 
Iiaw, ( 129.] 

In Equity. On demurrer to bill. 

Frank Doster, S. D. Scott, and S. T. Seaton, for complainanL 

C. Lft Randall, J. P. Hindman, and J. W. Parker, for défendant 

POLLOCK, District Judge. The facts material to a ruling on the 
demurrer lodged against the bill of complaint in this case are, as shown 
by the record, as follows: 

By an ordlnance ôf défendant city, duly passed and published on 
the Ist day of February, 1907, complainant was granted the right and 
authority to construct and operate along and over certain streets and 
avenues of défendant city a standard-gauge electrîc interurban rail- 
way for a period of 20 years, under certain ternis, conditions, and re- 
strictions set forth in said ordlnance. A copy of said ordlnance reads 
as follows: 

"An ordlnance granting to the Missourl-Kansas Interurban Rallway Company 
tbe right tp construct, malntain and operate a rallway, to be operated by 
eleetrlclty or any other sultable motor power except steam, over and along 
certain streets wlthin tbe city of Olathe. 

"Be It ordalned by the mayor and councilmen of the city of Olathe, Kansaa: 
"Section 1. The right, privilège, and authority is hereby granted to the 
Missouri and Kansas Interurban Eailway Company, a railroad corporation 
duly organlzed under the laws of the state of Kansas, hereinafter called the 
grantee, Its successors and assigns, to construct, malntain and operate for a 
tenu of twenty years from and after tbe publication of this ordinance, a 
standard-gauge interurban railroad to be operated by electricity or other 
motor power except steam in, over and along certain streets and avenues of the 
city of Olathe, Kansas, to wit: Beginning at or near tbe point where tbe 
center llne of the track of the Missouri and Kansaa Interurban Railway Com- 
pany Is now located and constructed, would If extended Intersect the center 
Une of Park street In tbe city of Olathe, tbence extending In a westerly di- 
rection over and along said Park street to tbe westerly side of the public 
square, tbence in a nortberly direction over and along Kansas avenue to 
Santa Fé avenue, tbence over and along Santa Fé avenue in an easterly and 
westerly direction from tbe center lîne of said Kansas avenue sucb distance, 
which sball not exceed three hundred and fifty (350) feet or tbereabout, as 
may be necessary for the propèr construction and opération of a ï track whlch 
may be Installed and constructed at tbe corner of said Kansas avenue and 
Santa Fé avenue. 

"Said railroad to consist of a single track laid as nearly as may be in the 
center of tbe street occupled by it with nece^ary tumouts, Ts, passinè tracks, 
fixtures and appurtenances needful In tbe construction and opération of said 
rallway, and tbe grantee sball bave the right to construct for the purpose of 
transmittinir power to tbe propulsion of its cars, overhead trolley système 
156 F.— 40 
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suspënâed 6n posts placed albog the curb Ilne of such ^réets In sald clty, pro- 
Ylded thjit thls grant shall be SBbject to ail thé restrictions ana régulations 
herelnafter contained. 

"Sec. 2. The rights herein gjranted shall relate to a rallroad to be operated 
by electriclty or other motive power except steam; steam as a motive power 
belng hereby expressly prphlbltçd under the terms of thls ordlnance. 

"Sec. 3. Said gfantee by Its acceptance of thls ordlnance agrées to construct, 
operate and maintain an.lnterurban rallway sysjem upon and along the sti-eets 
and riVehues of sald clty ofOlathe deslgnated In section 1, of thls ordlnance, 
and to some point Connecting wlth the street rallway System of Kansas City, 
Missouri, and to provide the necessary cars for carrylng passengers and 
frelght and shall maintain In contlnuous service a schedule for the passage 
of cars In each direction between points wlthln said clty of Olathe at least 
every two hours for not less than twelve hours in each day, and at least 
every hour for not less than twelve hours in each day ïhereafter, and such 
addltlonal cars for such addltlonal hours as the public service may at any 
tlme reasonably demand. It Is expressly stlpulated, agreed and understood 
that the grantee shall not haul Uve stock on Its rallroad wlthln the clty 
llmlts àhd that the carrlage of ail frelght or express wlthln or into sald clly 
shall be subject to such régulations as the mayor and councll may by ordl- 
nance prescrlbe. 

"Sec, 4. The grantee shall brlng the streets on whlch thelr tracks are laid 
to the grade as now or hereafter established by sald clty at thelr own ex- 
pense, and for the whole wldth thereof, and shall also grade ail intersectlng 
streets and alleys the whole wldth thereof and to such distance and in such 
mannet' as wlll permit easy and convenlent approach to the street occupied by 
the grantee's tracks, and the surface of sald rallway company's tracks shall 
conform to the grades now, or hereafter estabUshed. 

"Sec. 5, Whenever the Une of sald rallway company's tracks traverse any 
street upon whlch pavement Is constructed it shall be the duty of sald Com- 
pany after laylng its tracks to restore such pavement wherever Injured or 
destroyed, taken up or remOved to its prevlous condition, and whenever the 
sald clty of Olathe shall hereafter pave, repave or repair any street upon whlch 
sald Une of rallway is constructed it shall be the duty of such rallway company 
to cofistruçt or pay the cost of construction of such pavlng, repavlng or repair- 
ing to a total wldth in area along the street so, occupied of elght feet for 
each track ôccupying each street, accprding to spécifications adopted by sald 
dty councll and to maintain such pavlng In good condition durlng the tlme 
Buch track may remaln on such street, except when the duty of maintenance 
of such pavement may rest upon any contracter contractlng such pavement ; 
provided thàt thé sald rallway company may construct along its tracks détach- 
able Curbà or bloeks or bricks of sufficient wldth to enable sald company to 
take up or repair Its tracks or rails without dlsturblng pavement of cément 
dr asphaltlè chaî-acter used in any such streets. 

"Sec. 6. TJpon the final détermination of the clty councll to pave any street 
Occupied by the track or tracks of the grantee, it shall cause the clty clerk 
to give a wrttten notice of such détermination to said rallway company and 
sald rallway company shall. If it desires to construct so much of said pave- 
ment as it is requlred to do under the provisions of its ordlnance so notlfy 
the dty clerk in wrltlng before the contract for the construction of such 
pavement is awairded, and it shall thereupon be the duty of sald rallway com- 
pany upon maklng such élection to exécute Its part of such pavlng In conjunc- 
tlon wlth the progress of same work under the direction of the clty. In the 
event of said rallway company failing to proceed wlth the work if such notice 
Is given, the sald work shall be executed by the clty and be charged to sald 
rallway company^ and a meaSure of the Uabllity of said rallway company 
shall be the cost and expense of construction of that portion of the pavlng 
hereby made the duty of said company to construct. 

"Sec. 7. It shall be the duty of the grantee at Its own expense to lower, 
rélay and reeonstruet ail water and gas mains, sewer man-holes and ail pipes, 
wlres and cables laid in any street when such lowerlng, relaylng or recon- 
struction is made necessary by the gradins of any street in the construction, 
opération or maintenance of sald rallway. 
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"Sec. 8. The mayor and councllmen of sald clty shall at ail tlmes hâve the 
Power to pass ordlnances regulating the use of headllghts and gongs and make 
ail other needful rules and régulations for the protection of the inhabitants 
of said City in connection wUh the opération of sald railway. Fire engines 
or other flre flghtlng apparàtus of the clty of Olathe shall at ail times hâve 
the right of way over, across and along the tracks of said railway and the 
cars of Buch railway company shall be stopped after the soundlng of the fire 
alarm and on the approach of a fire engine, hose cart or other fire apparàtus, 
whlch stoppage shall be made when such apparàtus is within a distance of 
three hundred feet of such cars, and shall remaln standing until the same 
hâve passed. AU cars shall be equipped wlth gongs or whistles, whlch shall 
be sounded for a wamlng upon the approach of a street crossing and when- 
ever necessary to warn any person of danger. AU motor cars shall be pro- 
vided wlth headllghts when run after night The grantee shall operàte its 
cars at a speed not greater than ten miles an hour in the business portion of 
the clty, and at a speed not to exceed flfteen miles per hour In the résidence 
portion thereof except In front of the property of the deaf and dumb Institute 
where the speed shall not exceed six mUes per hour. AU passenger cars or 
trains shall stop at or near ail street intersections, but not on the same for 
the purpose of taking on or letting off passengers, and at such other places as 
the mayor and council may from tlme to time designate. The sald grantee 
shall erect, keep and maintain at its own expense sultable and proper electric 
or natural gas lights at the street Intersections along the 'Une of its road with- 
in sald clty of Olathe and at such points wlthln said clty as may be necea- 
sary to keep its tracks Ugbted durlng the hours of the nlght when its cars 
are being operated. The entlre System of tracks, trolleys, wires and equlp- 
ment of sald railway System shall be modem, flrst class and sultable for the 
purpose for whlch it Is Intended and shall be so kept and malntained durlng 
the existence of thls franchise. 

"Sec. 9. The location of the tracks, turnouts, Ys, passlng tracks and power 
house and aU pôles and wires shall be subject to the approval of the cily coun- 
cil. AU wires suspended from trolley pôles shall be not lejs than eighteen 
feet above the surface of the street and ail the work and Improvements of the 
sald railway company of sald clty shall be constructed under the supervision 
of the mayor and in clty council, so as to avold the Interférence both in 
construction and maintenance wlth a free and unrestricted use of the street» 
by the public consistent wlth the construction and maintenance of said railway. 
Before dolng any work of construction In said clty of Olathe, the grantee shall 
file wlth the ci^ clerk plans and spécifications of said work to be approred 
by the clty council. 

"Sec. 10. The grantee shall construct and maintain Its own bridge or vla- 
duct across Mlli creek in such manner as not to Interfère wlth unobstructed 
use by the public of the wagon bridge across sald creek. 

"Sec. 11. The charge for transportlng passengers by said railway company 
shall not exceed the sum of flve cents for one continuons passage over sald 
company's Une from points within the clty llmits to any other point in such 
clty. Tickets for the use of school children shall be furnlshed good for one 
continuons passage in quantltles not less than twenty rides at the rate of 
two and one-half cents each, good durlng the school months. United States 
mail carriers, policemen and members of the flre department when unl- 
fonned shall be carried free wlthln the clty llmits. Children under seven yeara 
of âge when accompanied by any person paylng fuU fare shall he carried free 
within the clty llmits. 

"Sec. 12. The clty of Olathe or any corporation or person duly authorlzed 
by it shall hâve the right to construct, repair, or replace water, gas and sewer 
mains and laterals, gas and water service pipes, conduits, to lay wires and 
cables or any other service utlUty over or under the tracks of the grantee. 

•'Sec 13. The grantee shall within thlrty days after the passage of thls 
ordlnance file its aceeptance of the same in the form of a resolution of It» 
board of dlrectors, attested by the corporate seal and before entering upon 
any of the work hereby authorlzed, the sald grantee shall exécute to the clty 
of Olathe, E^sas, a bond for ten thousand dollars wlth good and sufla- 
<?lent suretle» to be approved by the clty council condltloned that the saldi 
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tr^ntté! lA the construction OïiSBpttir of sald road wlHflll ail openings and 
excavatifoi» made by it and wïll replace or bepalr ail pavlnga, sldewalks, 
iSiH»lnfe' itreets, whlci may be disturbed by tfaém In the construction of any 
Wdi'k tinfler thls ordlnanee, and that they ^111 pay ail damages to persons or 
l^p^etty ïor whlch the dty may m any way beCome liable resultlng from or 
gèôWltig oùt of any négligence or \l7ant of (»*rè on the part of sald grantee In 
the construction or opération of Its road or cars, and will pay the clty the 
cost of and construction, repalr, or other thlng which Is requlred of grantee 
by the tenus of thls ordlnanee ahd In the performance of whlch sald grantee 
shall fa». 

"Sec. 14. The rlghts and prlTlleges granted by thls ordlnanee shall be en- 
Joyed and pôssessed by sald grantee, Its successors or assigna for the perlod 
of twenty yéars from and after the publication of thls ordlnanee. 

"Sec. 15. Whenever the clty council shall deem the bond provided for 
In section 13 of thls- ordlnanee to be Inadéquate or insuMclent, elther in se- 
curlty or aniount, It may requtre the grantee to give an addltlonal undertak- 
Ing of llké ténor and effect to be approved by the clty council. Before any 
successor or assignée or the grantee shall acquire any rlghts under thls ordl- 
nanee the bond requlred by section thirteen of thls ordlnanee, shall be given 
or renewed bif such successor or asslgn. Thls ordlnanee shall not be constru- 
ed as granting the sald grantee any exclusive right or privilège or as pre- 
ventlng the granting of a simllar privilège tb any otlier person, company or 
Corporation, whlch shall Include the right of crosslng the tracks of any subse- 
qaâdt grantee. 

*See, la AU rlghts and privilèges herein granted, and ail the conditions, for- 
feltâïes and prohibitions herein contained shall be blndlng upon sald gran- 
teç lit any and ail extensions of sald raliway In the clty of Olathe, and, pro- 
Vldèdt that no extension 6f sald raliway shall be made except as provided 
by ordlnanee. 

"Sec. 17. Ail the privilèges granted by thls ordlnanee to sald grantee shall 
bé held to Inure to the beneflt of their successors and assigna, and said suc- 
cessors and assigns shall be subjeet to ail the conditions, forfeitures, pro- 
hibitions and requlrementa imposed by thls ordlnanee upon the original gran- 
tee. 

"Sec. 18. If the sald grantee shall fail to construct, operate, and maintain 
the raliway provided for In thls ordlnanee wlthin six months from the date 
of Its publication, and If It Shall fall, neglect or refuse at any time during the 
Ilfe of thls franchise to do and perform ail the matters and things requlred 
of It by thls ordlnanee, or shall at any tIme do any of the things prohibited by 
the terms of thls ordlnanee, then ail the privilèges herein granted shail ter- 
mlnate, àUd thls ordinance may be repealed by the mayor and clty council and 
the grantee, Its successors and assigns ousted of ail right and privilège here- 
under. 

"But It Is éxpressly provided that If the work or construction or the opéra- 
tion of sald road be delayed by bona flde strikes, Injunctlons or légal proceed- 
Ings such delay shall not work a forfelture nor be deducted from the tlme 
above spëclflèd for the completion of said road. 

"Sec. 19. No' aSsignment or transfer of the right and privilèges granted 
by thls ordlnanee shall be Valld uniess made In writing and flled wlth the 
clty clerk of the èlty of Olathe, Kansas, together wlth the wrltten acceptance 
thereof in due form by the assignée and thereupon ail the rlghts and privi- 
lèges granted by thls ordlnaiice shall vest In suCh assignée, provided the same 
shall not already be forfelted and the sald assignée shall at once be charged 
wlth ail dutleSi'UabllItles and obligations Imposed upon the original grantee. 

"Sec. 20.' In considération 6f the granting of the àforesald franchise the 
grantee agrées to pay to the dty of Olathe upon the completion of the work 
to Water Street tobe done hereunder, the sum of flve thousand dollars ($.5,000) 
sald sum tb b« applled by the mayor and the clty council to such one of the 
two followlrig pïirposes as shall seem most désirable to wlt: 

"(1) TO thé payment of the cost of wldenlng Park street three feet on eaeh 
slde thereof fflWiM Church street to Water street. 

"(2) To distribute sald sum to the property owners on Park street, between 
Ohurch street and Water street, aforesaid In the same proportlcm as tb^ 
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would be compelled to cOntribute to the cost of wldealng aald Park street 
between the pointa afoièsald If sald improvememt was donc tu the manner 
proTlded by Jaw. 

"Sec. 21. The grantee shall pay Into the clty treasury npon the completlon 
o£ sald work the sum of four thousand doIIarB ($4,000) In cash. 

"Sec. 22. To secure the payment to the dty of Olathe of the sum of nlne 
thousand dollars ($9,000) as provlded In sections 20 and 21 of thls ordlnance 
the grantee shall exécute to the sald dty of Olathe an undertaklng In the sald 
sum of nlne thousand dollars ($9,000) wlth sufflclent surettes to be approved 
by the coundl condltloned for the payment of the sald sum to the sald çlty 
as provlded In sald sections 20 and 21, whlch sald bond or undertaklng shall 
be executed before the grantee beglns any work of construction of its sald rall- 
road provlded for In tHîs ordlnance. 

"Sec. 23. By the acceptance of thls ordlnance and franchise the grantee 
agrées to dlsmlss its suit In equlty agalnst the clty of Olathe now pendlng 
in the United States Circuit Court for the District of Kansaa and walves iill 
rlght and clalm to any former franchise or rlght heretofore granted to It by 
the sald dty. 

"Sec. 24. The grantee shall wlthin one year after the publication of thls 
ordlnance establlsh and malntaln a passenger dépôt and waltlng room withln 
one folock of the public square adéquate for the accommodation of the public 
trafflc. 

"Sec. 25. Thls ordlnance shall take eftect and be in force from and after 
Ita passage, acceptance and publication in the officiai paper of the dty of 
Olathe. 

"Passed and approved this 28th day of January, 1907. 

"F. R. Ogg, Mayor." 

Thereafter, and on the 19th day of March, 1907, said ordinance was 
amended by Ordinance No. 971 of défendant city in certain unim- 
portant détails. The terms and conditions of this grant as made by the 
city were accepted by complainant in writing on February 1, 1907. 
The statutory authority of défendant city to make this grant is found 
in section 668, Gen. St. 1905, which reads as foUows : 

"Before any person, flrm or corporation shall bave the rlght to enter npon 
the streets, alleys, public parks and grounds of any dty of the second or thlrd 
class In the state of Kansas for the purpose of plplng the same for gas, beat, 
Ught, water, or for the construction of any rallways, street rallways, sewerage 
System, téléphones, or for any other purpose whatsoever, such person, flrm or 
corporation must flrst procure the passage of an ordlnance by the mayor and 
coundlmen of such clty grantlng unto such person, flrm or corporation such 
rlght or rights, and In which sald ordinance shall be deflued fuUy and at 
leugth the terms upon which sald rlght is conceded." 

Thereafter, and before August 1, 1907, complainant, in pursuance 
of the authority so conferred upon it by the city, proceeded to and . 
did substantially complète its proposed line of railroad in and into 
the city at a cost of about $75,000, and did, as is averred in its bill of 
complaint, do and perform ail the terms and conditions required by 
it to be performed under the terms of said ordinance. The défend- 
ant dty, however, contending complainant had not kept and performed 
the obligations imposed upon it by the terms of said ordinance and its 
acceptance, on or about the 5th day of August, 1907, were threatening 
to and about to pass an ordinance repealing said former ordinance, 
when complainant applied to and secured a restraining order from this 
court enjoining défendant city from so doing. That the précise cause 
of complaint may be made to appear, that portion of complainant's bill 
of complaint is hère set forth at length as follows: 
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"Tout orator avers that, notwltbstandlng ail the premlsea aforesald, the sald 
dofwdant, munlndful of your orator's vested rlghts under the aforesald ordl- 
nances, but contrlvlng and dealgnlng to wrong your orator and deprlve It of 
the bwieflts and advantages belonging to It under sald ordlnances, did, by 
and through Its mayor and coundl, on the 5th day of August, 1907, consider a 
resolutioij. or ordinance or other Uke proceedlng, the précise nature of which 
your orator is unadvlsed, repeallng and abrogating the aforeinentloned ordl- 
nances of January 28 and March 19, 1907, .and, as said défendant through 
Its mayor and city clerk hâve advised your orator, said resolution or ordinance 
or other proceéding has been by an afiarmatlve vote passed through two suc- 
cessive readlngs wlth a vlew to its final enactment or adoption at some 
succeedlng meeting of sald mayor and councll whlch your orator is advised 
and understands wlll be held on the 14th day of August, 1907, and wlll after 
said final passage or adoption be immediateiy published In some newspaper, as 
requlred by law, and wlll, so far as lies in the power of said défendant clty, 
become effective on sald publication. 

' ypçr orator avers that said action and threatened action of sald mayor and 
councll are wholly wlthout Justification, and that your orator has strictiy and 
Uterally compUed wlth ail the terms and conditions necessary to the exercise 
of its franchise rlghts to enter and opéra te its Une of railway in said city. 
And sald défendant, so far as your orator is advised, has notmade any clalm 
to or flled wlth any court of law or equlty any suit or proceéding to annul 
or abrogate your orator's franchise rlghts secured to it by said ordinance, 
but prétends to hâve the rlght In and of Itself to abrogate and repeal sald 
ordlnances wlthout any submission of Its clalm of rlght In the promises to 
any court of law or equlty. 

"Your orator says that the action and threatened action of said mayor and 
councll repeallng and iabrogatlng the aforesald ordlnances, and termina*ing 
your orator's franchise rlghts thereunder, has caused it and wlll further 
cause It to be understood and belleved that its said franchise rlghts hâve 
been Justly abrogated and revolied, and that sald franchise ordlnances hâve 
been légally and justly repealed, and It further says that said repeal or annul- 
ment of sald ordlnances has and wlll continue to constitute a cloud on Its 
tltle to the franchises, rlghts, and privilèges theretofore conferred by sald de- 
fendant, and sald repeallng ordlnances, resolutions, or proceedings will im- 
pair the obligations of the contract entered Into between said défendant and 
your orator by and through said ordlnances and the acceptaneés thereof, in 
and by the terms of which your orator acquired and enjoys the right to ôperate 
Its Une of railway into sald défendant city and through the corporate limlts 
thereof. Sald repeal or abrogation of sald ordlnances wlll be to the Irrépara- 
ble damages of your orator, and wlll cause it to wholly lose the large sum of 
money expended by it in the construction of Its Une into said city, as here- 
inbeforâ'Stated, and wlll cause it to lose the tolls, revenues, and profits that it 
otherwlse would enjoy by the opération of Its Une into sald clty. Wherefore 
your orator charges that the said action and threatened action of sald défend- 
ant is and wlll be in violation of section 10 of article 1 of the Constitution of 
the United States which ordalns that no state shall pass any law' Impalrlng 
the obligation of contracta." 

The repeallng ordinance so threatened and about to be passed by 
the défendant city reads as follows: 

"An ordinance repeallng ordinance No. 902 entltled 'An Ordinance grantlng 
to the Missouri and Kansas Interurban Railway Company the right to 
construct, màintain and opéra te a railway, to be operated by electriclty 
or any other suitable motive power except steam over and along certain 
streets withln the city of Olathe.' And ail ordlnances amending said Ordi- 
nance No. 962, and to rescind, annut and set aslde the franchise and ail 
rlghts, privilèges and powers, beretofore «ranted by the clty of Olathe to 
sald Missouri and Kansas Interurban Railway Company. 
"Be It ordained by the mayor and councUmen of the city of Olathe, Kan- 
sas. 

"Section 1. That ordinance No. 962, passed and approved by the mayor 
and councilmen of the clty of Olathe on the 28th day of January, 1907, and 
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entltîed 'An Ordinance grantlng to the Missouri and Kansas Interurban Rall- 
way Company the right to constmct, maintain and operate a rallway, to be 
operated by electrieity or any other motive power except steam over and along 
certain streets -wlthin the city of Olathe' and ail ordlnances amending the 
same, be aud are hereby repealed. 

"Sec. 2. That the franchise, and that ail the rlghts, powers and privilèges, 
heretofore granted by the clty of Olathe, to sald Missouri and Kansas Inter- 
urban Rallway C!ompany are hereby rescinded, annulled and set aslde. 

"Sec. 3. Thîs ordinance shall take effect and be in force from and after 
its publication In the officiai paper of the clty of Olathe." 

To this bill of complaînt défendant demurs, 

The propositions contended for by the respective parties to this liti- 
gation, as gathered from their briefs and oral arguments, are thèse: 
It is contended by the city: (1) That provision of the ordinance per- 
mitting the city to repeal it is a part of the contract between the par- 
ties, and may be exercised by the city without any impairment of the 
obligation of the contract, or without depriving complainant of its 
property rights without due process of law. Therefore it is contended 
no fédéral question is raised for décision, and this court is without ju- 
risdiction of this controversy between citizens of this state. (2) That 
the considération and passage of said proposed repealing ordinance is 
an act involving a législative discrétion on the part of the mayor and 
council of the défendant city, with which act the courts will not inter- 
fère to prevent by injunction, Complainant contends: (1) That the 
passage of the repealing ordinance in and of itself, unaccompanied by 
any other or further act on the part of the city or its officers, will op- 
erate to impair the obligation of its contract with the city, and will de- 
prive it of its property rights granted by the ordinance without due 
process of law. Therefore this court has jurisdiction and power to 
and should enjoin the passage of the repealing ordinance. (2) Com- 
plainant further contends while the city has the power under the stat- 
ute above quoted to grant to it the authority to occupy the streets and 
avenues of the city with its line of electric railroad, and to prescribe 
the terms and conditions of such grant, yet it has no power to with- 
draw a grant once made, and hence the provision contained in the or- 
dinance for its repeal by the city is nugatory and void. 

Conceding, for the purpose of this décision, the contention of the 
city as to its right to repeal the ordinance for the reason stated in sec- 
tion 18 thereof, above quoted, yet, as it is averred in the bill of com- 
plaînt, as follows: 

"Thereafter (the date of the passage of the ordinance) and up to the présent 
tlme, your orator has duly performed ail the terms and conditions of said ordl- 
nances of January 28 and March 19, 1907, required to be performed on Its part, 
and withln the tlme required for performance, and In partlcular your orator 
avers that it dld durlng the tlme intervenlng between March 21, 1907, and the 
Ist day of August, 1907, substantially complète its line of rallway into sald 
défendant dty and over and along the aforesald streets granted to It for 
right of way purposes, and on sald last-mentloned date had said Une In full 
opération accordlng to the terms and requirements of sald ordlnances, and was 
in the full possession and enjoyment of ail the rights, privilèges, and franchises 
conferred on It by sald ordlnances" 

» — and as the demurrer interposed admits the truth of thèse averments, 
it must be held on this branch of the case, as complainant was not 
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in dfefaalt and had not breached its contract with the city; thc attempt 
itadë by the city to repeal'IÉè ordinaiice and revokè thè franchise 
granted, when the bill was 0tijd, was an unauthorized exercise of the 
power of repeal reserved to the city by the tenns of the ordinancc. 
Therefore; as the repealing ordinance in express terms renounces ail 
obligation ott the part of the dty to complainant and revokes ail powers, 
privilèges, franchises, and i-ights theretofore granted by the city to 
complainant, I hâve no doubt, as it stands admitted by the record, 
complainant had fully performed and had npt breached its contract 
with the city; that such repealing ordinance, if passed, would impair 
the obligation of the contract between complainant and the city, and 
would dep rive the complainant of its property rights therein without 
due process of law, in violation of the provisions of the fédéral Consti- 
tution, and that this court has the power and jurisdiction to restrain 
the doing of the threatened act, unless, as further contended by the 
dty, the act threatened is in its very nature such that courts of equity 
will not r«strain. Walla Walla v. Walla Walla Water Co., 173 U. S. 
1, 19 Sûp. Ct. 77, 43 L. Ed. 341; Vicksburg Waterworks Co. v. Vicks- 
burg, 185 U, S. 65, 22 Sup. Ct. 585, 46 L. Ed. 808 ; Vicksburg v. Wa- 
terWdrks Go., 202 U. S. 453, 26 Sup. Ct. 660, 50 L. Ed. 1102; City 
Railway Go. V. Citizens' Railroad Co., 166 U. S. 663, 17 Sup. Ct. 653, 
41 L, Ed. 1114; Iron Mountain R. Co. v. City of Memphis, 96 Fed. 
124, 3i'C. G. A. 410; Pikes Peak Power Co. v. City of Colorado 
Sprittg*; 105 Fed. 1, 44 G. G. A. 333. 

Isthfe threatened act hère sought to bè enjoîned in its very nature 
and cHaraçter such as to protéct it from interférence by the courts? 
That iis tè say, is the threatened act one involving législative discré- 
tion within the sovereign power and protection of the législative branch 
of the government, and for this reason bevond the power of the judicial 
branch of the government to prohibit ? ^he défendant dty is denom- 
inàted iri the bill a dty 6f the second class. As sùch municipal body 
corpofàtè, it must be conceded its mayor and council, under the act 
above qtoed, section 35, c. 19, Gen. St. 1901, has the same fuU and 
complète power to legislate conceming the subject-matter of this con- 
troversy as would the Législature of the state itself in the absence of 
suchgrànt ûi power to the city. And the dty, in the exerdse of this 
législative power committed to it by the state, exercised that same 
hîgh degreé oi sovereign législative power possessed by the state it- 
self. Its ordinances become a portion of the law of the state within 
the jurisdiction of the dty. Yount v. Denning, 52 Kan. 629, 35 Pac 
207; Johnson v. Simonton, 43 Cal. 242; 1 Dill. on Municipal Cor- 
porations (4th Ed.) § 308. It is a gênerai rule that a municipal cor- 
poration cari no more be enjoined from the exercise of its législative 
power over matters within its jurisdiction and control than can the 
exercise of législative power by a state be enjoined. In New Orléans 
Waterworks v. New Orléans, 164 U. S. 481, 17 Sup. Ct. 165, 41 L. 
Ed. 518, Mr. Justice Harlan, delivering the opinion of the court, said: 

"If It be sald that a final decree agalnst the elty, enjolnlng It from maklng 
such grants In the future, wlll control the future action of the elty council of 
New Orléans, and wlll therefore tend to protect the plaintlff in Its rights, our' 
aiiBwer Js that a court of equlty cannot properly Interfère with, or In adranco 
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restraln, the discrétion of a municipal body whlle it Is In the exercise of 
powérs that are leglslatiTO In thelr cbaracter. It ought not to attempt t» do 
Indirectly what It conld not do dlrectly. In vîew of the adjudged cases, It can- 
not bé doubted that the Législature may delegate to municipal assemblles 
the power of enacting ordinances that relate to local matters, and that sucb 
ordinances, If legally enacted, hâve the force of laws passed by the Législa- 
ture of the State, and are to be respected by ail. But the courts wlll pass 
the Une that séparâtes Judlclal from législative authorlty If by any order or in 
any mode they assume to controi the discrétion with whieh municipal assem- 
blles are invested when dellberatlng upon the adoption or rejectlon of ordi- 
nances proposed for thelr adoption. The passage of ordinances by such bodies 
are législative acts which a court of equity wlll not enjoin. Chicago v. Evans, 
24 111. 52, 57; Des Moines Gas Co. v. Des Moines, 44 lowa, 505, 24 Am. Rep. 
756 ; 1 Dillon on Mun. Corp. S 308, and notes ; 2 High on Injunctions, § 1246. 
If an ordlnance be passed and is invalid, the Jurisdictlon of the courts may 
then be Invoked for the protection of private rlghts that may be violated by Its 
enforcement. Page's Case, 84 Md. 558, 564 ; Baltimore v. Radecke, 49 Md. 217, 
231, 83 Am. Rep. 239. 

"As no decree can be properly rendered that wlll affect the rlghts of the 
beneflciaries named in the ordinances enacted before this suit was commenced 
— such beneflciaries not belng before the court — a court of equity ought not, 
by any form of proceeding, to interfère with the course of proceedings In the 
dty councll of New Orléans, and enjoin that branch of Its municipal govem- 
ment from hereafter passlng ordinances similar to those heretofore enacted 
and which are alleged to be obnoxlous to the plalntlff's rlghts. The mis- 
chlevous conséquences that may resuit from the attempt of courts of equity 
to controi the proceedings of municipal bodies when engagea In the considéra- 
tion of matters entirely législative in thelr cbaracter are too apparent to per- 
mit such judlclal action as this suit contemplâtes. We repeat that when 
the clty councll shail pass an ordlnance that infrlnges the rlghts of the plaln- 
tlff, and is unconstitutlonal and void as Impalring the obligation of its con- 
tract with the state, It wlll be tlme enough for equity to Interfère, and by In- 
junction prevent the exécution of such ordlnance. If the ordinances already 
passed are in dérogation of the plalntlff's contract rlghts, thelr enforcement 
can be prevented by appropriate proceedings Instltuted dlrectly agalnst the 
parties who seek to hâve the beneflt of them. This may Involve the plaintlff 
in a multiplicity of actions. But that drcumstance cannot justl:fy any sùch 
decree as It asks." 

Or, as said by Mr. Chief Justice Fuller delivering the opinion of the 
court in McChord v. Louisville & Nashville R. Co., 183 U. S. 483, 
22 Sup. Ct 165, 46 L. Ed. 289 : • ' 

"The rule was also applied by Mr. Jusflce Field in Alpers v. San Francise» 
(O. O.) 32 Fed. 503, where complainant sought an Injunctlon to restraln the 
passage of an ordlnance which he alleged wouid impair the obligation of a 
contract he had with the clty. Mr. Justice Field said: 'This no one wiU 
question as applied to the power of the Législature of the state. The sug- 
gestion of any such jurisdictlon of the court over that body would not be 
entertained for a moment. The same exemption from Judlclal interférence ap- 
plies to ail législative bodies, so far as thelr législative discrétion extends. 
♦ * • The courts cannot in the one case forbid the passage of a law nor 
In the other the passage of a résolution, order or ordlnance. If by either 
body, the Législature or the board of supervlsors, an unconstitutlonal act be 
passed, its enforcement may be arrested. The parties seeklng to exécute the 
invalid act can be reached by the courts, whlle the législative body of the 
state or of the munlcipality, in the exercise of its législative discrétion, Is be- 
yond thelr jurisdictlon. The fact that In either case the législative action 
threatened may be in disregard of constitutlonal restreints, and impair the ob- 
ligation of a contract, as alleged In thià case, does not affect the question. 
It is législative discrétion which is exercised, and that discrétion, whether 
rlghtfully m wioncfully ezerdseâ, is not subject to Interférence by Ht» Jndl- 
dary." 
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While décisions to the contrary may be fpund, I do not find the Su-, 
preme Court has ever depârted from the gênerai rule so forcibly andi 
clearly stated in the above opinions. True, there are cases holding 
îqi.injunction may issue td rèstrain the passage of a municipalordi-: 
nance void for want of powçr, where the very fact of its passage, un-, 
accompanied by any other aet donc or threatened by the city, would 
work to the complainant immédiate and irréparable injury, notably the 
cases bfÇpring Valley Waterworks Co. v. Bartlett (C. C.) 16 Fed. 
615, and Xeverich et al. v. Mayor, etc., of Mobile et al. (C. C.) 110 
Fed. i'i'O. However, I do not find the doctrine there announced sanc- 
tioiled by any décision of the Suprême Court. Its soundness is open 
to much doubt, and, even if such rule of décision may, from stress of 
extraprdinary circumstances, obtain in any case, I am convinced such 
case is not made out by the bill filed in the case at bar. The act of the 
mayor and council of défendant city in considering and adopting or 
rejecting' the repealing ordinance in question is clearly one involving 
the exercise of législative discrétion on the part of the lawmaking body 
of the city. The exercise of such législative power under our form of 
govemment must be and ever remain free and untrammeled beyond 
the powef of the judiciary to prevent or the executive to punish. Such 
législative act must reflect the judgment and conscience of the appro- 
priate lawmaking power as to w^hat the law shall or shall not be, and' 
when the législative will has spoken and the exercise of législative 
power has spent its force, and the new law thus brought into existence 
as a resuit of such législative action stands complète, and some attempt 
is made or threatened to put such completed effort of the législative 
branch of the government into efïect to the irréparable injury and dam- 
age of any person affected thereby, then, in my judgment, and not 
uhtil theîl, may he be heard by the judidal branch of the government to 
assert the invalidity of such action because répugnant to some provi- 
sion of thé organic law. A contrary holding would, to my mind, tend 
to make the sovereign législative branch'of our government subservient 
to the judicial branch, to impose the judgment of our courts in the 
place of the will of our MwfuUy constituted legislators, a resuit dan- 
gerous in its tendency, desired by none. 

It foUôws from what has been"said, the full scope, object, and pur- 
pose of the bill in this case being to secure injunctive relief against 
the exercise pi a législative fuhction— the considération and passage of 
the repealing ordinance in question— such relief cannot be afforded 
complainant in this suit. 

The demilrrer will be sustained. 



In re TULLT. 
(District Convi, BX D. New York. November 2, 1907.) 

BA.NKKnPTCTr-DiSMISSà.1, OP pEOOEEniNàS— JUMSDICTIONAL DefECTS. 

Baukr. Act July 1. 1898, c. 541, « 2 (1), 30 Stat. 546 [U. S. Oomp. Sfc 
1901, p. 3421], which conféra on the. District Courts jurlsdictlon to ad- 
Judàe .pèrsons bankrupt "who hâve had thelr principal place of business, 
resldéd or had thelr domicile wlthln thelr respective territorial Jnrlsdlo- 
tlons for the precedlng sli months or the greatèr portion thereof," re- 
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Ifttes to the tilme of the adjudication, and not to tbe tlme of the flUng 
of the pétition; and, wliere an order of adjudication lias been entered 
wlthout objection on a roluntary pétition aileging tlie petitioner's rési- 
dence witliin the district, and the court has proceeded to adminlster the 
estate, the proceeding wlll not be dismissed on motion of a judgmënt 
creditor, made more than three months after the adjudication, on the 
ground that at that time the banisrupt had not resided in the district for 
the requlred lengtb of time, if the pétition appears to hâve been flled In 
good faith and the banlirupt is stlll a résident of the district, but In such 
case the order of adjudication will be set aside and a new one entered 
as of a later date. 

In Bankruptcy. On motion to dismiss proceedings. 

Charles h. Hoffman, for bankrupt. 

Frederick D. W. Searing, for judgmënt creditor. 

CHATFIELD, District Judge. The Constitution of the United 
States (article 1, § 8) provides that: 

"The Oongress shall hâve power to establish » * • unlform laws on 
the subject of bankruptcies throughout the United States." 

By virtue of the authority contained in this section, Congress con- 
ferred upon the District Courts of the United States original juris- 
diction in their respective districts in ail matters and proceedings in 
bankruptcy. This gênerai jurisdiction is set forth in section 563, subd. 
18, Rev. St. [U. S. Comp. St. 1901, p. 459]. In 1867, by chapter 176 
of the Laws of that year (Act March 2, 1867, c. 176, 14 Stat. 517), 
subsequently set forth and published as section 5014 of the Revised 
Statutes of the United States, Congress defined the jurisdiction of the 
District Courts in bankruptcy by the use of the following language : 

"If any person residing wlthin the jurisdiction of the United States, and 
owlng debts provable in banlsmptcy exceeding the amount of three hundred 
dollars, shall apply by pétition addressed to tbe judge of the judlcial dis- 
trict in v(rhich such debtor has resided or carried on business for the six 
months next preceding the time of fiiing such pétition, or for the iongest 
period during such six months, setting forth hls place of résidence, • • * 
sucb petltioner shall be adjudged a bankrupt" 

This was the law until the enactment of the repealing act of June 7, 
1878 (20 Stat. c. 160), On July 1, 1898, the jurisdiction of the Dis- 
trict Courts in bankruptcy was defined anew by chapter 541 of the 
Laws of 1898 (30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), and the 
scope of the court's power specifically stated, in the following lan- 
guage: 

Chapter 1, subd. 7 : " 'Court' shall mean the court of bankruptcy in which 
the proceedings are pending." 

Chapter 1, subd. 20 : " 'Pétition' shall mean a paper flled In a court of 
bankruptcy or with a clerk or deputy clerk." 

Chapter 2, § 2: "That the courts of bankruptcy as hereinbefore defined, 
viz, the District Courts of the United States . • * * are hereby made courts 
of bankruptcy, and are hereby invested » * • with such jurisdiction at 
law and in equity as v?ill enable them to exercise original jurisdiction in bank- 
ruptcy proceedings, • • • to (1) adjudge persons bankrupt who bave had 
theIr principal place of business, resided, or had theIr domicile wlthin their 
respective territorial jurisdlctions for the preceding six months, or tbe great- 
er portion thereof, or who do not hâve their principal place of business, ré- 
side, or bave their domicile wlthin the United States, but bave property with- 
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in.ttieir Jnrlsdlctioiis, or wbohhave been adj^dged buakrupts by courts of 
emipetpitt Jurlsdlctlon wltliiwt tûe Uaited States awi bave property wltàlD 
tMr JnrlBdlctlona" « 

Thè subséquent suMivisions of section 2 of <4apter 2, specifically 
set forth the différent matters within the scope of bankruptcy jurisdic- 
tion tti the . course of a bànkruptcy proceeding, aaSid the section closes 
with the, gênerai language: 

"M'othi&g In this section contalned shall be constnied to deprlve a court of 
bànkruptcy of any Power It would possess were certain spécifie powers not 
herein enumerated." 

With this statement of the language of the statutes, let us consider 
the facts of this particuiar case. Objection has been made to the dis- 
charge of the voluntary bankrupt, upon the ground that the District 
Court of the United States in the Eastem District of New York has 
no juriscfiction over the said bankrupt, nor her pétition, inasmuch as 
she hâd not resided within the said Eastem District of New York for 
the greateï' portion of the six months immediately preceding thé time 
of filing her pétition; it being undisputed that at the time of filing the 

?etition she was actually domiciled in and a résident of this district 
'he bankrupt filed a voluntary pétition in the District Court of this 
district upon the 18th day of July, 1907. At that time the bankrupt 
was residing in Richmond county, within this district, and had been 
a résident of that county since the Ist day of July, 1907, upon which 
day she had removed f rom the borough of Manhattan, which is in the 
Southern District of New York. The bankrupt applied for a discharge, 
and thereupon a creditor who had previously obtained a judgment in 
one of the Municipal Courts in the borough of Manhattan, and was 
proceeding against the bankrupt in supplçmentary proceedings at the 
time of the filing of the pétition in bànkruptcy, moved to hâve the 
discharge refused and the proceedings dismissed, upon the ground, as 
stated above, that the bahkrtipt was a résident and had a domicile 
within ihè United Sta.tes. but had not resided or had a domicile withiin 
the Eastem District of New York for the greater portion of the six 
months immediately preceding the filing of the pétition in bànkruptcy. 
TheSe faïcts are admitted by the ânswering afiîdàvits, and the sole ques- 
tion is whëtbér the United States District Court for the Eastern Dis- 
trict of New York upon the 18th day of July, 1907, had any jurisdicèion 
whatever'oyéf the person or property of Alice Lee Tully, the bank- 
rupt, by'réasôn of the pétition in bànkruptcy which she had filed 
upon that day in the district in which she then resided. The bank- 
rupt has liad no place of business within the EaSterri District of New 
York during; any of the time under discussion. She had had a domicile 
in the Easterii District of New York for three weeks prior to the filing 
of the pétition, and there seems to be no évidence offered, nor any 
claim made, to a résidence in the Eastern District of New York for 
any long'er period. The pétition of the bankrupt contains the foUow- 
ing récital;' 

"The pçtitlopof Alice Lee Tully, of New York City, In the county of Rich- 
mond ând district and state of New York, no occupation, respectfully repre- 
sents tbat she bas resided, or has had her domicile, for the greater portion of 
■ix months. nezt Immediately preceding the filing of this pétition, at 20 Merse- 
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reau Ave., Port Rlcbmonâ, Staten Islaud, wlthin sald Juaiclal district, bavlug 
In part of that tlme reslded In the county and clty o£ New Tork." 

Upon the filing of this pétition by a résident of thé district, the court 
obtained jurisdiction over the bankrupt and over her property. This 
jurisdiction having been acquired, the court had a right to adjudicate 
upon the facts appearing. Having adjudicated, parties to the proceed- 
ings are estoppea from attacking the correctness ôf that adjudication 
collaterally. In re First Nat. Bank, 153 Fed, 64, 81 C. C. A. 2G0. 

But in the présent instance the motion is in effect to set aside the ad- 
judication, rather than to challenge the resuit thereof, and therefore the 
matter will be considered upon its merits. The limitation of section 
1, c. 2, is particularly applicable to involuntary proceedings, wherein 
creditors might seek to file a pétition against a bankrupt in some 
other district than that in which a business had been conducted, and at 
a time before the bankrupt had obtained a six months' domicile or rés- 
idence in the new neighborhood. The section is also applicable to 
the case of a bankrupt who by the filing of a voluntary pétition, and 
obtaining an adjudication in a district to which he has recently re- 
moved, and wherein he is not known, endeavors to take advantage of 
the bankruptcy statute, and cause annoyance and trouble to his credit- 
ors. But the provisions of section 1, c. 2, relate not to the filing of a 
pétition, but merely to the order of adjudication, and the intent of 
the section is anparently that no adjudication can be had where three 
months hâve not elapsed, either as a place of résidence, domicile, or 
business, piior to the adjudication. The form provided by the orders 
of the Suprême Court in bankruptcy proceedings contains a récital as 
to the résidence of the bankrupt during this statutory period. If the 
pétition shows that the bankrupt has not resided within the district, in 
the case of a voluntary bankruptcy, for the greater portion of the nec- 
essary six months, or îf the issue is raised by any creditor, the court 
can refuse to adjudicate, and dismiss the proceedings, if satisfied that 
fraud exists, or that the petitioner is misleading the court, intention- 
ally or through ignorance. Section 18, subd. "g," provides that : 

"Upon the flllng of a voluntary pétition the judge shall hear the pétition and 
make the adjudication or dismiss the pétition." 

If the adjudication were withheld until the statutory period had ex- 
pired, creditors could within that time begin involuntary proceedings 
in any appropriate district, and, as between the différent proceed- 
ings, the court could détermine in which one the rights of the par- 
ties could best be preserved. Act July 1, 1898, c. 541, § 33, 30 Stat. 
554 [U.-S. Comp. St. 1901, p. 3434]. But it would be a hardship 
which certainly no court would allow, unle&s it is without jurisdic- 
tion to prevent, for a creditor, as in the case at bar, to conceal from 
the court the defect in the allégation of résidence, to stand by and al- 
low proceedings to go on before the référée, and then, when the es- 
tate has been administered and the matter progressed to the point 
where the bankrupt applied for a discharge, successfully nullify the 
proceeding to which he has been a party, and cause the bankrupt the 
expense of an additional proceeding, where no end would apparently 
be accomplished except harassing the bankrupt. A new proceeding 
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«iouldnow be brought tldvfh^ and np advantagç 

would resuit. If thére 'Wïts any willftil côncealment of material iaâé 
by tbe bankrupt, th^t shpiild be taken into account in considering an 
application for a discbàrge, but the bankruptcy proceedings should not 
bç^ismissed, when jurisqiction actually attached. 

The order of adjudication will be vacated and set aside, inasniuch 
as it was granted within the period of three months after the bank- 
rupt took up her résidence in this district, and the clerk of the court 
will be directed to enter a, second order of adjudication nunc pro tune 
as of pctober 2, 1907, upon proper application. 



In re CRENSHAW. 

(District Court, S- !>• Alabama. October 80, 1907.) 

No. 408. 

1. BAlikÉtlPTOr— INVOLUNTABT PBOCBEDINQ»— StTFFICIENCY 01' PETITION. 

' Credltors other than the original pôtltloners may at any tlme Joln In a 
pétition In lavoluntary bankruptcy, and on so joinlng subsecitient to Its 
flUngttiay be reckoned In^maklng up the number of credltors and amount 
of çlaliuB requlred by the bankruptcy act to support the pétition. 

2. SAïnC-^IWSOLVBNOT. 

In determlnlng the Issue as to the solrency or Insolvency of an alleged 
bankrupt, ail of the property which he pwns Is to be reekoned In Comput- 
ing the amount of hls assets, except such as he may hâve transferred or 
concëaled In fraud of credltors, but not excludlng property which is 
exempt from exécution by the laws of the state. 

3. SaUK— BUBDEN OF PbOOF. 

Where a référée bas found that an alleged bankrupt concealed property 
wlth intent to hlnder, delay, or defraud hls credltors, the burden rests 
upon Wm to prove bis solvenCy, and It Is incumbent on him to clearly show 
that the aggregate of hls property at a falr valuatlon Is suflBclent to pay 
hls debts, exclusive of any property so concealed. 

[Ed. N{)te.~For cases in point, see Oent. Dlg. vol. 6, Bankruptcy, S 137.] 

4. Sami^-Petition— AmendmbNt. 

An allégation In a pétition in Involuntary bankruptcy that défendant 
waa engagea In trade under a firm name implies that he was not a wage 
earner nor farmer, and is sufflclent to support an amendment expressly 
alleglng such fact. 

5. Same--Pebsons Subjeot to Involuntabt Pboceedings— Oelangk of Occu- 

pation. 

Wherê jproperty was acqulred and debts contracted by an alleged bank- 
rupt, whlle enèaged In a mercantile business, he Is not exempt from bank- 
ruptcy proceedings because he subsequently became a wage earner. 

In Bankruptcy. On r,eview of décision of référée. 
See 165 Fed. 271. 

Stevens & Lyons, for petitioning creditors. 
Geo. Wv Taylor, for respondent. 

TOULMIN, District Judge. The first contention on the part of 
the respondent is that some of the original petitioners could not in- 
stitute this proceeding on the grourid or suggestion that said peti- 
tioiœrs connived at a "fraud on the law," or attempted a fraud on the 
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other creditors. "It is well settled that creditors who hâve participat- 
ed in the act of bankruptcy complained of * * * cannot after- 
wards be pfititioning creditors in bankruptcy; nor can a créditer 
who connives at a 'fraud on the law' or attempts a fraud on the 
other creditors institute involuntary proceediijgs in bankruptcy." Col- 
lier's Bkcy. (7th Ed.) 465. The proof hère does not show this to be 
such a case. The payments made to Griel & Co. and to Benish & 
Meyer were not préférences in contemplation of the bankxutpcy 
act because the proof shows that at the time of such payments the 
respondent was solvent and theref ore had the right to make said 
payments. Moreover, such payments are not complained of as acts 
of bankruptcy in this case. Knapp v. Jarvis Adams Co., 135 Fed. 
1008, 70 C. C. A. 536. But, assuming that the rule invoked applied 
tp this case as originally instituted, it would hâve no effect now be- 
cause a sufficient number of , creditors other than the original peti- 
tioners hâve entered their appearance and joined in the pétition. 
Creditors other than the original petitioners may, at any time, enter 
their appearance and join in the pétition, and creditors so joining in 
a pétition subséquent to its filing may be reckoned in making up the 
number of creditors and amount of claims required by the act tô 
support the pétition. Bankr. Act July 1, 1898, § 59, c. 541, 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3445] ; In re Romanow et al. (D. C.) 
93 Fed. 510. As to the contentions based on the alleged nonprov- 
ability of the claims of the original petitioners, and that said claims 
were unliquidated, and that attachments had been sued out on them, 
they need not now be considered. They are ail answered by the rule 
of law last referred to — that creditors other than the original peti- 
tioners hâve joined in the pétition, and may be reckoned in making 
up the number of creditors and amount of claims required by the act 
to support the pétition. 

As suggested by counsel for the respondent, the vital question in 
this case is solvency or insolvency* A person shall be deemed in- 
solvent within the provision of the bankrupt act whenever the ag- 
gregate of his property, exclusive of any property which he may hâve 
transferred or concealed with intent to defraud, hinder or delay his 
creditors, shall not, at a faif valuation, be sufficient iri amount to pay his 
debts. Bankr. Act, § 1. In determining the issue as to the solvency 
or insolvency of the respondent, ail the property which he owns is 
to be reckoned in Computing the amount of hig assets, except such 
as he may hâve transferred or concealed in fraud of creditors, but 
not excluding property which is exempt, from exécution by the laws 
of the State. In re Baumann (D. C.) 96 Fed. 946; In re Hines 
(D. C.) 144 Fed. 142 ; In re Rome Planing Mill Co. (D. C.) 99 Fed. 
937. The burden of proving insolvency rests upon the respondent, 
and it is incumbent upon him, the référée having found that he has 
concealed property with intent to hinder, delay, or defraud his creditors, 
to clearly show to the court that the aggregate of his property, at a 
fair valuation, was sufficient in amount to pay his debts, exclusive 
of any property which he had concealed with the intent to hinder, 
delay, or defraud his creditors. Section 1, subd. 15, Bankr. Act. 

A further contention is that the pétition does not allège that the 
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respondent was not a Wage eamer or farmer, and therefore ît îs in- 
Suffident. The original pétition allèges that the respondent was en- 
gaged in trade under the firm nanie and style of CfenShaw & Co., 
which clearly implies that he was engaged in some mercantile pur- 
suit, if it does not affirmatively show that he was not a wage eamer 
or fàrtner. But the amended pétition does affirmatively allège that 
resfiohdent was engaged in trade as a merchant, and that the debts 
inctirred by him, and for the collection of which this proceeding in 
bankruptcy was instituted, were incurred while engaged in the oc- 
cupation of a merchant in trade, ànd that the property alleged to 
hâve been transferred and concealed was property acquired and own- 
ed by him as such merchant. He may hâve subsequently become 
a wàge eamer; but it has beeïi said that the exemption from invol- 
untary proceedings in favor of wage eamers îs not intended as a 
means of escape for insolvents whose property was acquired and 
whosè debts were incurred in Other occupations recently engaged in. 
In re Luckhardt (D. C.) 101 Fed. 809; In re Mackey (D. C.) 110 
Fed. 361. ; If the original pétition was defective in the respect re- 
ferred to, suçh def ect has been cured by the amendment. The right 
to amend the pétition can go to the extent of brînging forward and 
making effective that which is in some form aiready in the record. 
In re Mercur, 123 Fed. 384, 58 C. C. A. 472. The amendment did 
not State a new case, nor change the case made in the original péti- 
tion. There was no new act of bankruptcy alleged in the amend- 
ment, but one of the acts as set forth in the original pétition was 
sbmewhat amplifîed, and was more spécifie in détail as to the facts 
constituting the alleged concealment of property by respondent with 
the intent to def raud, hinder, or delay his creditors. 

The referee's finding and report on the question whether the respond- 
ent was Suivent or insolvent at the date of the filing of the pétition, and 
àlso of the alleged act of concealment of property by him, based on the 
examination of witnesses, will not be set aside by the court on review, 
unless plainly contrary to the évidence. In re Rider (D. C.) 96 Fed. 
811 ; In re Covingtott (D. C.) 110 Fed. 143 ; In re Rome Planing 
Mill, supra; In re Waxelbaum (D. C.) 101 Fed. 238; In re Stout (D. 
C.) 109 Fed. 794. 

No sufficient reason has been shown for disturbing the finding of 
the référée. On the côiîtrary, the court coricurs in the opinion and 
conclusions of the r«feree both as to the law and the facts presented 
by the record in the case. 

The order of adjudication is affirmed. 
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BENDER et al. T. ENTERPRISE MFG. CO. 

(Circuit Court of Appeals, Slxth Circuit November 8, 1907.) 

No. 1,674. 

Tbade-Mabks and Tbade-Names— Unfaib Compétition— Repaie Pabts »ob 
Machine. 

The mère making and sale of repair parts for a well-known machine, 
the patents on which hâve expired, by other than the patentée and maker 
of the machine, which also makes and sells such repair parts, is not an 
act of unfair trade, unless they are put eut as the goods of the original 
patentée, and especially where they are unmarked, whlle those made by 
the patentée are marked with its name. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 46, Trade-Marks 
and Trade-Names, f 79. 

Unfair compétition, see notes to Scheuer v. Muller, 20 C C. A. 165 ; Lare 
T, Harper & Bros., 30 C. C. A. 376.] 

Appeal f rom the Circuit Court of the United States for the Northern 
District of Ohio. 

For opinion below, see 148 Fed. 313. 

E. L. Thurston, for appellants. 
Charles Howson, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is an appeal from a decree en- 
joining the défendant from mailing and selling repair parts for the 
Enterprise méat chopper, without marking on each the name of 
the maker. The case was heard on an agreed statement of facts. It 
appears that the complainant below, the Enterprise Manufacturing 
Company, had been making and selling méat choppers for many years. 
It and its predecessor used as a trade-mark for its choppers, and other 
like hardware, the word "Enterprise." The méat choppers it makes 
at présent hâve been manufactured since 1883. Since 1891, it has 
been making what is called the "Enterprise Tin Méat Choppers," and 
since 1892 that name has been registered as a trade-mark. The orig- 
inal Enterprise Méat Chopper was patented in 1883 and 1886. The 
patents hâve long since run out. Since 1887 and 1888, many of the 
repaîr parts of tiie Enterprise chopper hâve been marked as made by 
that Company. It appears that for many years there has been a large 
independent trade in the repair parts of méat choppers, and that the 
défendant below has made and sold many thousand sets of such repair 
parts. Thèse sets are packed in boxes which are labeled : 

"Repair parts for the Enterprise Méat Chopper, manufactured by the Glant 
Look Company, Cleveland, Ohio." 

The court below held in its decree that as matter of fact thfe com- 
plainant had for many years used the name "Enterprise" as a trade- 
mark to distinguish its méat chopper from others on the market, and 
that it was well known to the trade and consumers as the complain- 
ant's product; that the wearing parts of the machine had for many 
years been sold by the complainant independent of the machine, and 
16SF.- 
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that the complainant had an established good will in the business of 
making and selling such parts ; that the défendant had made and sold 
wearing parts intended for the Enterprise chopper, and such parts 
were the same shape and appearance as those of the complainant, but 
were without any markings to indicate the maker, and that, while put 
up in packages labeled as claimed by the défendant, they reached the 
consumer without any markings to indicate their origin, and, by rea- 
son of this absence, purchasers of the defendant's wearing parts were 
misled into believing that they were made by the complainant, the well- 
known maker of the machines. Evidently, as a resuit of thèse findings, 
which virtually décide the case, the court decreed that the défendant be 
enjoined from making or selling any méat chopper parts not made by 
the complainant, without distinguishing such parts from similar parts 
made by complainant, by clearly marking upon each of said parts its 
own name or the name of the makers. 

In its opinion the court refers to three cases: Flagg Mfg. Co. v. 
Holway, 178 Mass. 83, 59 N. E. 667, in which the défendant was en- 
joined from selling a zither of the peculiar shape of the complainant's 
without marking it as his own manufacture ; Deering Harvesting Co. 
V. Whitman & Bames, 91 Fed. 376, 33 C C. A. 558, in which it ap- 
pears that the parts of which complainant sought to enjoin the making 
and sale were plainly advertised by catalogue and labeled as the com- 
plainant's manufacture; and Neostyle Mfg. Co. v. EUam's Dupli- 
cator Co., 31 R. P. C. 185, in whidi the court suggested it was the 
duty of the défendant to mark an ink sold for use in a duplicating 
machine as its own product, so as to distinguish it from that made by 
the manufacturers of the machine. The cases referred to by the court 
are, for the purposes he uses them, in line with the case of Singer 
Mfg. Co.^ V. June Mfg. Ce, 163 U. S. 169, 16 Sup. Ct. 1002, 41 L,. 
Ed. 118, in which it was held that while any one, after the expiration 
of the Singer patents, was free to make and sell the Singer sewing 
machine under that name, it must mark the machine with the name of 
the maker, so that the public might not be misled into thinking it was 
the product of the original patentées. The décision below apparently 
extends the doctrine of this case so as to require not merely the ma- 
chine, when made by others than the original patentées, but the repair 
parts of the machine, to be marked with the name of the maker. We 
think this is going too far, and that the resulting limitation upon the 
rights of the public is unjustified and therefore unreasonable. The 
cases themselves may be distinguished. In Flagg Mfg. Co. v. Hol- 
way, 178 Mass. 83, 59 N. E. 667, the zither was of a unique shape. 
The défendant purposely and wrongfully imitated its shape. The 
court held he had not the right to do this "to steal the good will at- 
taching to the plaintifï's personality," and, to prevent it, required the 
défendant'» zithers to be clearly marked so as to indicate they were the 
deifendant's, and not the plaintiff's, goods. But in the présent case no 
«uch àttempt was shown. There was no effort to palm off the repair 
parts of the défendant below as those of the complainant. In the case 
of Deering Harvester Co. v. Whitman & Barnes Co., 91 Fed. 376, 33 
C. C. A. 558, it does not appear that the repair parts were marked as 
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made by the défendant. They were advertised by catalogue and la- 
beled as of their manufacture, but that was just what was donc in the 
présent case. In the Deering Harvester Case, the parts themselves 
were marked by certain letters showing where each belonged in the 
machine. This was quite a différent thing, and unnecessary in the 
présent case. In the English Case, Neostyle Mfg. Co. v. EUam's 
Duplicator Co., 21 R. P. C. 185, there was an attempt to restrain the 
défendant from selling ink or paper for use on the Neostyle machine. 
This was defeated; the judgment being for the défendant. Having 
thus decided the case, the court suggested that they put their names on 
future tins of ink and this was accepted. 

There was no actual déception charged in this case, nor any attempt 
at proof of any made. The only unfair trade was inferential or con- 
structive. The présent case goes on the assumption that unmarked 
repair parts are to be taken as made by the makers of the machine, 
the original patentées, and this although the makers marked their re- 
pair parts. We think a safer assumption would be, in view of the 
established trade in repair parts, that unmarked repair parts are to 
be taken as not made by the makers of the machine or original paten- 
tées, but by others. It is not to be inferred that they are made by the 
makers of the machine, unless so marked. The mère making and sale 
of repair parts for a well-known machine by other than the makers 
would therefore not be regarded as an act of unfair trade, unless they 
were put out as the goods of the original patentée. The patents having 
long since expired, the manufacture of méat choppers and ail their 
parts are now open to ail. To require every repair part, however 
small, to be branded with the name of the maker, would tend, it seems 
to us, to stifle compétition in the manufacture and sale of repair parts, 
and put an unnecessary burden upon a large and important branch of 
trade. 

The decree of the lower court is reversed. 



NOETHPORT SMBI/TING & RBFINING CO. r. TWITCHEU* 

(Careult Court of Appeals, NInth Circuit October 22, 1907.) 

No. 1,357. 

Mabtieb and Sebvan'p— Injtjbt to Sebvant— Unsafe Place to Wobk. 

Plalntiff, a boy 16 years old, was employed by défendant at Its smelter, 
and was set to work at night to asslst a man In the clean-up yard. This 
yard was paved with brick, and upon this floor was deposlted cônes ot 
8lag and other refuse whlch It was the duty of plaintift and his fellow 
workman to load on cars and remove, it Seing necessary to break up 
the cônes for that purpose. On the second night of such work plaintlff 
was breaklng a cône with a siedge, when an explosion occurred by which 
he was seriously injured. It was shown that when cônes contained 
molten métal, and there was any water or moisture In their viclnlty, It 
was hlghly dangerous to break them while hot, as if the métal came In 
contact with water It would cause an explosion; also, that the floor of 
the yard had dépressions where water mlght stand and that employés, 
with defendant's knowledge, sometimes emptied water In the yard. 
Plaintlff was glven no Instructions nor warning of danger, and, whlle he 
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knew the eflect If the hot métal came In contact wlth water, he dld not 
know that there was any water In the yard, and conld not see by reasoa 
of the darkness, nor did he know that the cône which he was breaking 
was hot Eeld, that the questions of defendant's négligence and of 
contrlbutory négligence were properly submitted to the jury, and that a. 
verdict for plalntifC would not be dlsturbed. 

[Bd. Note. — For cases In point, see Cent Dlg. vol. 34, Master and Serv- 
ant §§ 1000, 1001, 1088-1132.] 

în Error to the Circuit Court of the United States for the Eastem 
Division of the Eastem District of Washington. 

W. E. Cullen, F. M. Dudley, C. S. Voorhees, and Reese H. Voor- 
hees, for plaintiflf in error. 

Gallagher & Thayer, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. We hâve given to the record in this case 
and to the elaborate briefs of counsel careful considération, and hâve 
reached the conclusion that there is no merit in the appeal. The 
action is; one for damages for serious personal injuries sustained by 
the défendant in error while at work in the clean-up yard of plain- 
tiff in error's smelter at Northport, Wash. 

Among the acts of négligence charged in the complaint against 
the défendant to the action, and in support of which évidence was 
given upon the trial, were the following : That the brick floor provided 
by the défendant as a place for depositing slag from the pots and 
furnaces used in the opération of its smelter was at ail times kept by 
the défendant in a dangerous and unsafe condition, in that it contained 
dépressions caused by the bricks being worn by long use, in which de- 
pressions water frequently collected, so that, when the cônes or slag 
were deposited upon the floor in the course of the defendant's opéra- 
tions, they would frequently rest over a pool of water in such a man- 
ner as to cover and conceal the water, and so that, when the cônes 
were broken with the mallet provided by the défendant, the molten 
métal, if any there happened to be in the cône, would be precipitated 
into the water, and would explode with terrifie and destructive force ; 
that the défendant negligently adopted and pursued a dangerous and 
unsafe System in conducting its smelting opérations, in that it permitted 
the dangerous slag and cônes to be commingled with the harmless 
ones, with nothing to distinguish one from the other ; that cônes which 
are unsafe by reason of containing molten métal become harmless if 
permitted to cool until the molten métal solidifies ; that the défendant 
negligently permitted and directed the placing of slag and cônes on 
the floor ât the times when the persans whose duty it was to remove 
them in cars were absent, and failed to adopt any rule or System or 
means by which the danger of injury to its employés from mixing 
dangerous with harmless slag and cônes could be avoided, or the 
danger be discovered by such employés who should hâve occasion to 
go to the place where tiiey were deposited for the purpose of remov- 
ing them ; that the défendant also negligently failed to furnish a suf- 
ficient amount of light to enable its employés to see and observe the 
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dangerous condition of the premises where the slag was deposited; 
that, if the défendant had adopted some reasonable rule, method, or 
System by which its employés could know which cônes or slag wero 
dangerous and which were not, or how long the slag and cônes had 
been lying upon the floor, or by which the recently deposited cônes 
and slag could be distinguished from those which had been lying there 
long enough to hâve cooled until they were safe, the danger to its 
employés would hâve been avoided, and the plaintiff in the case would 
not hâve received the injuries for which he sued. In addition to a 
déniai of its alleged négligence, the défendant in its answer set up, 
among other things, contributory négligence on the part of the plain- 
tifï, specifying such contributory négligence, in part, as follows: 

"(a) That, If the plaintiff undertook to break up the cône mentioned and 
described In the amended complalnt herein while the same was In the heated 
State described in sald complalnt, he did so in direct violation of his instruc- 
tions received by hlm in connection wlth such work, which directed hlm to 
break up only such cônes as were cooled ofC. 

"(b) That plantlfC falled and neglected to make use of his physlcal sensés 
In determinlng whether or not the sald cône which It Is alleged In sald com- 
plalnt he undertook to break while In a heated,' mol ten state was so cooled as 
to permit It to be broken within the scope of the instructions received by 
hlm In connection wlth the said work as aforesald." 

The évidence shows that the défendant in error, then a boy 16 years 
old, applied to one of the shift bosses of the plaintifï in error for 
work, who put him to work the first night wheeling sand, and the 
second night told him to help a man named Palamaruck to clean up 
the yard, which he did. The yard was paved with brick, and upon 
this floor was deposited from time to time cônes, slag, and other refuse, 
some of which cônes contained some molten métal. The shift boss 
testified that, when he employed défendant in error, he told him to 
be careful and not get hurt, but it is not pretended that the boy was 
given any explanation of the dangers attending such work. In his 
testimony the latter denied that he was told anything whatever, ex- 
cept to help Palamaruck. The défendant in error worked at the job 
of cleaning up the yard the night of July Ist, and commenced to work 
the next night at 6 o'clock. Between 10 and 11 o'clock of the latter 
night, having temporarily finished the work in the yard, he and Pala- 
maruck went to another part of the smelter to break sows, returning 
to the yard about half past 12. They found there some more refuse, 
and had almost finished loading one car, by means of which the refuse 
was removed, when the défendant in error saw a cône lying on the 
floor of the yard which also required removal. A sledge hammer 
weighing about 10 or 12 pounds was provided by the plaintifï in er- 
ror for the breaking of such cônes, which hammer was lying there on 
the floor, and that hammer the défendant in error took and with it 
struck the cône one blow, and raised it to strike another, when a ter- 
rifie explosion occurred, resulting in his serions injury. 

The évidence is without conflict that, when such cônes contain only 
slag, they may be safely broken even when red hot, but that, when 
they contain any molten métal and there is any water or moisture in 
their vicinity, it is highly dangerous to break them when hot. The 
défendant in error himself several times testified that he knew this to 
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be so. What he did not know, however, according to his testimony, 
was that there was any water on the floor of the yard, or that there 
were any dépressions in the floor in which water could gather. Noth- 
ing to that effect was explained to him, nor was he told how long 
cônes containing molten métal had to stand bef ore being cooled enough 
to break with safety. There was also direct testimony to the effect 
that molten métal could not explodë ûnless brought in contact with 
water or moisture, or with some cold damp substance. On the part 
of the plaintiff, évidence was given tending to show that there were 
dépressions in the floor, and that water was frequently thrown upon 
the floor of the yard, which latter fact was also testified to by the shift 
boss of the défendant who employed the plaintifï, from whose testi- 
mony in that regard we extract the following : 

. "Q. I wUl ask you whether or not there were any rules with respect to 
the use of water In the clean-up yard? 

"A. Well, that place we always observed less or more for the water. I kept 
the water but of It, yes, sir ; and I always gave orders to that effect, toa 

"Q. That there should be no water put In there? 

"A. Tes, elr. 

"Q. Had you erer endeavored to enforce thoae orders? 

"A. Well, I stopped them eeveral tlmes, but they would do It It seems 
llke sometlmes. 

"Q. Were any of the men dlscharged for using water there? 

"A. No, sir ; not as I know of , but I threatened to, that I would do sa 

"Q. Had you seen any water used In that part of the yard at ail? 

"A. No, sir. 

"Q. Had you eeen any used In that part of the yard on the prevlous shlft 
when you were on there? 

"A. I dld later, when they dumped a settllng pot there one time that It 
exploded a Uttle. There was water there, and they drew out a settllng pot, 
and It set the building a Uttle on flre. 

"Q. That was how long before this aceldentî 

"A. I don't know. 

"Q. A week or a monthî 

"A. It mlght be. 

"Q. You cannot flx the tIme any more deflnlte than that. Tou mean It may 
be a week or a month before the accident that you saw this? 

"Â. I don't understand that 

"(J. I asked you to flx as deflnitely as you could how long before the acci- 
dent that you saw water' around there at the tlme the settllng pot was dump- 
ed in It, whether it was a week or month or how long It was, as near as you 
can tell. 

**A. Well, I dld not see any on the nlght shift, but there mlght be some put 
on the day shift Sometlmea In the day we would pull out settllng pots. I 
don't know how long before It was." 

It is true thât there was no direct testimony that there was at the 
time of the accident water on the floor of the yard; but there being 
testimony going to show that the défendant frequently permitted water 
to be put there and that it was dangerous to do so, and that molten 
métal could not explode unless it came in contact with water or moisture 
or some cold damp substance, it was plainly a matter for the jury to 
say whether the explosion in question was or was not caused by the 
molten métal contained in the cône that the plaintiff struck coming in 
contact with the water that the défendant permitted to be put on the 
floor of the yard. Marande v. Texas Pacific Ry., 184 U. S. 173, 33 
Sup. Ct. 340, 46 L. Ed. 487. While the plaintiff did distinctly testify 
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more than once that he knew that molten métal would explode when it 
came in contact with water or moisture or with any cold damp sub- 
stance, he also testified that he did not know that there was any water 
on the floor of the yard, and that there was nothing to indicate it so 
far as he could see, that it was somewhat dark in the yard and that the 
cône did not look red, and that he did not know it was hot, nor 
that it contained any molten métal. He also testified that he was not 
given any explanation whatever of any danger attending the work 
5iat he was put to do. 

The Suprême Court, in the case of Mather v. Rillston, 156 U. S. 
391, 398, 15 Sup. Ct. 464, 467, 39 L. Ed. 464, said: 

"Ail occupations produclng articles or works of necessity, utility, or con- 
venience may undoubtedly be carried on, and compétent persons, familiar with 
the business and having sufflcient skill therein, may properly be employed 
upon them; but In sueh cases where the occupation Is attended with danger 
to life, body, or llmb it is incumbent on the promoters thereof and the em- 
ployers of othera thereon to take ail reasonable and needed précautions to 
secure safety to the persons engaged in their prosecution, and for any nég- 
ligence in thls respect, from which Injury follows to the persons engaged, 
the promoters or the employers may be held responslble and mulcted to the 
extent of the injury Inflicted. The explosive nature of the materials used 
In this case, and the constant danger of their explosion from beat or col- 
lision, as already explalned, was well known to the employers, and was a 
continuing admonition to them to take every précaution to guard against ex- 
plosions. Occupations, howerer important, which cannot be conducted with- 
out necessary danger to llfe, body, or limb, should not be proseeuted at ail 
wlthout ail reasonable précautions against such dangers afforded by science. 
The necessary danger attending them should operate as a prohibition to their 
Pljrsult wlthout such safeguards. Indeed, we think it may be laid down as 
a légal principle that in ail occupations which are attended with great and 
unusual danger there must be used ail appliances readiiy attainable known 
to science for the prévention of accidents, and that the neglect to provide 
such readiiy attainable appliances will be regarded as proof of culpable 
négligence. If an occupation attended with danger can be proseeuted by 
proper précautions wlthout fatal results, such précautions must be taken 
by the promoters of the pursuit or employers of laborers thereon. Liabiiity 
for Injuries following a disregard of such précautions will otherwlse be in- 
curred and thls fact should not be lost sight of. So, too, If persons engaged 
In dangerous occupations are not Informed of the accompanying dangers by 
the promoters thereof, or by the employers of laborers thereon, and such 
laborers remain in ignorance of the dangers and sufïer in conséquence, the em- 
ployers will also be chargeable for the injuries sustained. Both of thèse 
positions should be borne constanfly In mind by those who engage laborers or 
agents In dangerous occupations, and by the laborers themselves as reminders 
of the duty owing to them. Thèse t^o conditions of liabiiity of parties em- 
ploylng laborers In bazardons occupations are of the highest importance, and 
should be In ail cases strictly enforced." 

And in the récent case of Mountain Copper Company v. Pierce, 136 
Fed. 150, 69 C. C. A. 148, where an unexperienced servant was di- 
rected by the défendant smelting company to adjust a belt on a pulley 
shaft Wlthout instructing him with référence to a collar and set screws 
projecting from a shaft by which he was caught and seriously injured 
while endeavoring to adjust the pulley, we said: 

"He [the plaintiff] testified that he knew nothing about the collar or set 
screws, and that nelther the foreman nor Ryan nor any one else told him of 
their existence, nor the danger attending the opération, or how to perform It 
While It Is contended on tBe part of the plaintiff in error that both the collar 
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and set acrews çould hâve been seen by the détendant In error If he had 
properly looked, It is not contended that he was told of their existence or of 
the danger attending the opération or how to perform It. True It Is that 
the défendant In error knew that It Is dangerous to approach shaftlng, belt- 
Ing, or other machinery In motion. That faet not only appeared f rom his own 
testlmony, but Is a matter of such common knowledge that every one In hls 
sensés must be held to know It Nevertheless It Is the duty of the master, 
before sehdlng or permltting an inexperleneed employé to perform such 
dangerous work, to Instruct hlm how to perform It, and especlally to Inform 
him of any hldden, concealed, or obscure danger. ♦ • » The law In our 
opinion made It the duty of the plaintifï In error to Inform the défendant In 
error of the collar and set screws, and how to perform the dangerous task, 
before sendlng or permltting hlm, In the course of hls employment, to under- 
take it" 

In the présent case, the court below correctly left it to the jury to dé- 
termine both the question of the alleged négligence of the défendant 
and the alleged contributory négligence on the part of the plaintifï un- 
•der instructions which fully covered both questions, and which were 
quite as favorable to the plaintifï in error as they should hâve been. 

The judgment is affirmed. 

NOTE.— The followlng Is the opinion of Whltson, District Judge, on over- 
rallng the motion for new trial : 

WHITSON, District Judge. On the flrst trial I was of the opinion that the 
proxlmate cause of the Injury had not been established as alleged, and the case 
was accordlngly taken from the Jury. On motion for new trial, I was con- 
vinced of my error In that regard upon the authorlty of Marande v. Texas 
Pacific Rallway Company, 184 U. S. 173, 22 Sup. Ot. 340, 46 U Ed. 487. Whlle 
counsel for the défendant stlll malntain the soundness of their contention made 
at the flrst trial, they now rely chlefly In ald of their motion to set aside the 
verdict of the Jury, and to grant a new trial, upon the showlng of the plalntlfC 
by hls own testlmony to sustaln the défense of contributory négligence plead- 
ed by the défendant Their position is this: That which one knows cannot 
be Intenslfled by communlcating It to him. ThIs argument is extremely plausi- 
ble, but I hâve reached the conclusion that it Is fallacious for two reasons : 

Flrst To charge a boy 16 years old with contributory négligence because 
he knew the danger, It Is necessary that he should hâve appreciated it In 
order to establlsh the défense. Thus it was expressed in SpiUene v. Mis- 
souri Pacifie Ballway Company, 111 Mo. 555, 20 S. W. 293, as follows: "A 
boy may hâve ail the knowledge of an adult respecting the dangers which 
may attend a particular act but at the same tlme he may not hâve the pru- 
dence, thoughtfulness, and discrétion to avold them which are possessed by 
the ordlnarily prudent adult person." This Is the well-established ruie. Great 
stress was laid upon the fact that the plalntlfC testifled that he knew It waa 
dangerous to strike red hot cônes. But it was not dangerous. The testlmony 
was not in substantlal confllct upon this.question. It was shown to be danger- 
ous to strike red hot matte cônes In close proximfty to water, or with wet 
Steel. It was not dangerous to strike red hot slag cônes under either con- 
dition. Therefore the testlmony of the plalntlff must be taken In connection 
with the other testlmony in the case, and with the qualification whiéh he 
hlmself made In other parts of hls testlmony. To the contention made by 
counsel that the testlmony of plalntlff shows that he fuliy appreciated the 
danger I cannot glve my assent True, the plalntlff was not able to stand 
up at ail tlmes against the sklllful cross-examinatlon of counsel, but he dld 
repeat two or three tlmes that he knew It was dangerous to strike hot matte 
cônes when there was water there, and he sald that he knew that he ought 
to break up only cold cônes. The whole testlmony, falrly considered, dls- 
closed thls state of affairs: The boy had observed generally certain occur- 
rences around the yard. He had seen cônes explode when comlng In contact 
with water, and had seen the effect of cold, damp steel comlng In contact with 
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hot métal. He had been permltted to go to work, however, wlthout any in- 
struction as to the danger attending sneh explosions. The master had al- 
lowed a boy of Inexpérience to observe for himself from the surroundlngs and 
apply hlB Immature Judgment In reasoning from cause to effect, wlthout wam- 
Ing hlm «f the danger whlch It Is plaln to my mlnd he dld aot fully appre- 
clate. Whlle counsel for the défendant hâve shown much abillty In the prés- 
entation «f thelr theory and hâve displayed much ingenuity and sklH In 
cross-examlning the plalntiff, I can but feel that the contention they make 
is technlcal, and that they hâve overlooked that phase of the case whlch 
requlres the master to caution one of tender years not generally of danger, 
but to put hlm In possession of such facts as will enable hlm to appreciate It 

Second. Whlle the rule is that one cannot deliberately enter a place of dan- 
ger, or do an act which la manifestly dangerous and whlch In ail reasonable 
probablllty wlll resuit in injury, yet that does not relleve the master from 
fumlshing a safe place. The argument is made that the plalntiff knew that 
the cône which he struck must hâve been deposited between 11 and 1 o'clock, 
but the master Is presumed to hâve known thls also. Olearly the plalntiff 
was pursulng the work whlch he had been directed to do. The Information 
that there was only one cône there, and that recently from the furnace, must 
hâve been equally in contemplation of law In the mlnd of the master as in 
the mlnd of the plalntiff. The cône dld not appear to be hot. It was shown 
that it had cooled sufflcféntly to form a crust, so to speak, on the outside from 
one to two inches in thickness, and, of course, it was black. Platntltf, then, 
acted on appearances, and it was a question for the jury to say, conslderlng 
hls âge, expérience, and the like, whether he was guilty of contrlbutory nég- 
ligence. Agaln, it was disclosed by the testlmony of Sabln, the shift boss, 
that it was agalnst the rules to put water at the particular place where those 
cônes were belng deposited. He said: "I kept the water out of it yes, 
sir; and I always gave orders to that effect, too. Q. That there should be 
no water put In there? A. ïes, sir." It sufflciently appeared that the défend- 
ant had knowlngly permltted the violation of thls rule in relation to keeplng 
thls particular place dry, to such an estent as to establlsh a disregard of it 
The plalntlfC was Justifled In assumlng that there would beno water there. 

For thèse reasons, the motion for a new trial will be overruled. 
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.In re BERNARD. 

(Cairenlt Court of Appeals, Ninth Circuit October 14, 1907.) 

No. 1,437. 

1. Judgment— COBEECTiON ajteb Tkem— Authobitt of Ooubt. 

It Is withln the power of a court to amend Its record of a Judgment at 
a subséquent term to prevent injustice through a mlstake or Inadvertence 
of the judge or counsel or the clerk, as by correcting the wording of an 
order of dismissal whlch by mlstake did not conform to the motion on 
which It was based. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 30, Judgment, §| 594- 
599.] 

2. Same— Notice or Motion. 

It Is not a fatal objection to a nunc pro tune order correcting a Judg- 
ment on the ground of mlstake that the motion therefor was not served 
as many days before the hearlng as required by the rules of court in case 
of ordinary motions In suits. 

[Ed. Note.— For cases In point eee Cent Dig. vol. 30, Judgment i 622.] 

S. BAKKBUPTCT— INVOLUNTAET PeOOEKDINQS— DlSMISSAL BT PbTITIONKBS. 

The only Issues trlable In a contested bankruptcy proceedlng are those 
of insolvency and 'whether the alleged act of banliruptcy has been com- 
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mltted, and the court Is not required to deny a motioa by the petltlon- 
Ing creditors for a dlsmissal of the proceedlng, If satlsfled that It Is made 
In good falth, because of otber issues sought to be iralsed by t^e answer and 
whlch It bas no power to try. 
IBd. Note. — FOr cases In point, see Cent Dlg. vol. 6, Bankruptcy, S 136.] 

Pétition for Review and Appeal from the District Court of the 
United States for the Western Division of the Western District of 
Washington. 

J. C. Cross, for appellant. 

W. I. Agnew and G. C. Israël, for appellees. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

HUNT, District Judge. On July 18, 1905, a pétition in involun- 
tary bankruptcy was filed in the District Court of the United States 
for the Western District of Washington, Western Division, by Veysey 
Bros., T. H. McKay, S. M. Heath, and W. H. Abel, praying that 
Joseph Bernard, appellant hère, be adjudged a bankrupt under the 
bankruptcy laws of the United States. The principal ground for the 
pétition in involuntary bankruptcy was that within four months pre- 
ceding the filing of the pétition Bernard, while irisolvent, committed 
an act of bankruptcy, in that he transferred a portion of his property 
to one or more of his creditors, with intent to prefer such creditors 
over his other creditors, by executing and delivering to the North- 
western Lumber Company a bill of sale purporting to convey a cer- 
tain logging outfit, and that the instrument of sale was made by 
Bernard, and accepted by the lumber company, for the purpose and 
with the intent to injure, delay, and defraud the creditors of Bernard. 
The pétition in bankruptcy also alleged that, in a suit brought in the 
superior court of the state of Washington by Veysey Bros, against 
said Bernard, the personal property just described — that is, the log- 
ging outfit — ^was attached, and was thereafter claimed by the North- 
western Lumber Company, and that in an action duly brought by it a 
judgment was rendered that, by the bill of sale referred to, it became 
the owner of the said property, and that said attachment was thereby re- 
leased, and that certain real estate had been attached, but that peti- 
tioners in bankruptcy, Veysey Bros., had released said attachments, 
and in their pétition in involuntary bankruptcy had expressly waived 
any right under the said attachments. Bernard answered the pétition, 
denying any indebtedness to the petitioners, denying insolvency, and 
denying that he had committed the act of bankruptcy set forth in 
the pétition. He also set up that about March 31, 1905, Veysey Bros, 
brought suit against him upon the alleged indebtedness referred to 
in their pétition, and that they had wrongfully caused an attachment 
to be issued in said suit, wrongfully levied upon certain of his prop- 
erty, and that the attachment was one in full force and effect when 
the pétition in bankruptcy was filed, and that the claim of Veysey 
Bros, was a disputed and unliquidated one. Bernard objected to be- 
ing declared a bankrupt, and prayed that the questions involved should 
be tried by jury. , 
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■ Replication in due fofm was filed by the creditors who had peti- 
tioned in the proceeding in bankruptcy. On May 4th the petitioning 
creditors moved the court to dismiss the proceedings "without right 
to further prosecute." The motion recited that it was made for the 
reason that, since the filing of the pétition, the bankrupt had been 
engaged in business, and was then in a position to pay, and had 
stated his willingness to pay, the debts of the petitioning creditors, 
on account of which the proceeding was instituted. On May 28th 
Bernard filed an affidavit objecting to the allowance of the motion 
for a dismissal of the proceeding. The objections of Bernard were 
based upon the following grounds: That the proceeding had been 
brought without just cause; that, when the pétition was filed, he 
was and ever since had been engaged in a profitable business; that 
he had been and then was in a position to pay his debts to petitioners, 
and had stated his willingness to pay any sum or sums due, and ow- 
ing by him to petitioners. He further set forth that he had paid 
certain of the petitioners amounts found due, and, furthermore, that, 
when the pétition in bankruptcy was filed, there was pending in the 
superior court of the state of Washington a suit brought by Veysey 
Bros, involving a claim made the basis of the pétition in bankruptcy; 
that the amount of the claim was in issue, but that he had expressed 
his disposition and willingness to pay to Yeysey Bros, any amount 
justly due. He then set forth that he had been damaged by reâson 
of the proceedings, and that, upon proper proceedings, he was wiil- 
ing that the matter be dismissed, but hc insisted "that such dismissal 
be upon the answer of this affiant made and served herein, as afore- 
said." Thereafter, on June 13th, the court entered a judgment of 
dismissal. The judgment recited that the matter came on regularly 
to be heard on motion of the petitioning creditors, "praying for a dis- 
missal of this pétition without right to further prosecute" ; and there- 
upon it was ordered "that the pétition herein be, and the same is, 
dismissed without right to further prosecute their claims." There- 
after, on September 19th, the petitioning creditors moved the court 
that the order of dismissal be modified so as to show that the right 
of the petitioning creditors to sue upon their claims in the state courts 
was preserved by limiting the right to further prosecute, referred to 
in said order, to bankruptcy proceedings. Notice of this motion to 
modify was served on September 19, 1906, upon the attorney for 
Bernard by leaving a copy with him in his office at Aberdeen, Wash. 
Thereafter, on September 26th, Bernard filed a spécial appearance 
and objections in the matter of the motion for the modification of 
the judgment of dismissal. He objected because the time desig- 
nated in the notice of hearing of the pétition for modification was 
not a rule day; that the notice of hearing was not sufficient under 
the rules of practice of the bankruptcy court. In his appearance, 
however, it was set forth that, if the spécial appearance was not sanc- 
tioned, he would, subject to exceptions, appear generally within the 
time allowed therefor by the law or by order of the court, and plead. 
The court overruled the objections, and denied the request for the 
allowance of time to appear generally and plead. Exceptions were 
allowed. Thereafter, on the same day, the court entered an order 
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reciting generally the proceedings upon the motion of the petîtîoners 
to modify the judgment of dismissal, and reciting, aiso, as foUows : 

"And It appearlng to the court that the judgment of dismissal flled In thls 
cause on June 13, 1906, was InadVertently entered, and by Inadvertence did 
not conform to the motion to dismiss the action flled by the petitioners." 

It was ordered that the judgment of dismissal of June 13, 1906, 
be vacated and expunged from the record ; that the motion to dismiss 
the bankruptcy proceeding filed on May 4th should be granted, and 
ordering that said cause — that is, the bankruptcy proceeding — "is 
hereby dismissed without right to further prosecute for adjudication 
of bankruptcy under the national bankruptcy law for any of the causes 
alleged in the pétition herein." It was further ordered that the judg- 
ment then rendered by the court "be entered nunc pro tune as of date 
June 13, 1906." Bernard thereafter duly filed his bill of exceptions, 
and appealed to this court, praying herein for a review of the pro- 
ceedings of the district court. The respondents herein demur to the 
pétition for review upon the ground that it does not state facts suf- 
ficient to entitle the petitioner to a writ. 

Rev. St. § 572, 26 Stat. 45, c. 65, § 6 [U. S. Comp. St. 1901, p. 464], 
provides as foUows: 

"The regular terms of the district courts shall be held at the tlmea and 
places followlng, but when any of sald dates shall fall on Sunday, the term 
shall commence on the followlng day. • • • Washington, Tacoma, flrst 
Tuesday in February and July." 

The principal question involved is whether the court had authority 
to vacate the judgment of dismissal, and to make a judgment nunc pro 
tune at the time and under the circumstances stated. Courts hâve 
the power to amend their judgments, upon proper showing, within a 
reasonable time, when no such change of circumstances has occurred 
as would make an amendment unjust to third persons or to the parties 
themselves. It happens sometimes, for instance, that applications to 
amend verdicts are granted even after error has been brought. Such 
amendments hâve often been allowed upon the judge's notes of the 
évidence at the trial, or upon other évidence clearly establishing the 
justice of the proposed amendments. This principle is distinctly stated 
in Matheson's Adm'r v. Grant's Adm'r, 2 How. 263, 11 L. Éd. 261. 
"It is a familiar doctrine," said the Suprême Court in Insurance Co. v. 
Boon, 95 U. S. 117, 24 t,. Ed. 395, "that courts always hâve jurisdic- 
tion over their records to make them conform to what was actually 
done at the time ; and, whatever may hâve been the rule announced in 
■ some of the old cases, the modem doctrine is that some orders and 
amendments may be made at a subséquent term, and directed to be en- 
tered, and become of record, as of a former term." 

This power is one to make the record speak the truth. It is salutary, 
and enables courts to prevent injustice through mère mistake or in- 
advertence of the judge, or counsel, or the clerk. After the expiration 
of the term at which a judgment is rendered, there is no power in a 
court of law to amend a record iri order to make it show that which did 
not take place, as to do this would be to exercise a revisory or appel- 
late power of the court's own décisions ; but, upon proper showing, the 
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power to correct a record by amending a judgment at a subséquent 
term is thoroughly well established. Bank v. Moss, 6 How. 31, 13 L. 
Ed. 331 ; 1 Freeman on Judgments, § 72 ; Odell v. Reynolds, 70 Fed. 
656, 17 C. C. A. 317. The record in this case shows that the first judg- 
ment of dismissal did net conform to the motion for dismissaï. It 
clearly appears that litigation between certain of the creditors and Ber- 
nard was pending in the state courts when the order of dismissal of 
the bankruptcy proceedings was applied for, and that the original mo- 
tion to dismiss did not contemplate a judicial injunction by the bank- 
rupt court against the pursuit of that litigation. It is évident that ail 
that the court meant by its action was a dismissal of the proceedings in 
bankruptcy, without right to carry on such proceedings, and such only, 
any longer. But, by inadvertence, the order read as if it intended to 
eut the creditors off from carrying on their suits in other courts to re- 
cover certain claims. That the court, under the circumstances, was 
within its power when, upon motion, it made its record speak the exact 
truth by limiting the words expressing its meaning seems too plain to 
require further discussion. 

There is no real merit in the point that notice of hearing of the mo- 
tion to modify was not given for as many days before the hearing as 
th« rules of the United States court in and for the district of Washing- 
ton require in usual practice pertaining to motions. It is apparent that 
petitioner, Bernard, was in no way injured by the correction of the 
record. In his affidavit resisting the motion to dismiss the proceedings, 
after stating that they had been instituted without good cause, he al- 
leged gênerai damages, and stated that upon "proper proceedings" he 
was willing that the matter might be dismissed, but insisted "that such 
dismissal be upon the answer of this afïiant made and served herein as 
aforesaid." He expressly alleged payments to certain of the petition- 
ing creditors since the pétition in bankruptcy had been filed, and ad- 
mitted the pendency of litigation with certain other petitioning credit- 
ors in the state court, involving a claim of Veysey Bros., which claim 
was the basis of the pétition in bankruptcy, and admitted also a willing- 
ness to pay such creditors "the amount justly due and owing." The 
bankruptcy court, however, was not justified in retaining the bank- 
ruptcy proceeding in order that it might détermine the issues still 
pending and undetermined in the state court, while it was wholly be- 
yond its power tb hâve tried the question of damages for a wrongful in- 
stitution of bankruptcy proceedings, inasmuch as the only issues triable 
upon a contested bankruptcy case are those of insolvency and whether 
the alleged act of bankruptcy bas been committed. Bankr. Act, § 19, 
subds. V' "b" (Act July 1, 1898, c. 541, 30 Stat. 551 [U. S. Comp. 
St. 1901, p. 3439]) ; Collier on Bankruptcy, p. 357. 

Under the circumstances, therefore, if petitioning creditors wished 
to dismiss their pétition in bankruptcy, and to try their suit in the state 
court, they had a right to move for a dismissal of the bankruptcy mat- 
ter, and, if the court believed they were in good faith, to obtain such 
an order. 

The pétition lor a writ will be dismissed. 
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(Circuit Court of Àppeals, Sixth Circuit November 15, 1907.) 

No. 1,683. 

1. Limitation ov Actions— Computation of Pebiod of Limitation— Aoobttai. 

op RiaaT or Action. 

The statute of limitations beglns to run from the time a right of ao 
tlon accrues for a breach of duty or contraet or for a wrong, without re- 
gard to the tlme whèn actual damage résulta. 

[Ed. Note. — For cases lu point, see Cent Dlg. toI. 33, Limitation of Ac- 
tions, {§ 217, 218.] 

2. Samb— Bbeach of Oontbact. 

An Insurance company undertook to cancel a pollcy in accordance wlth 
its tenus by glvlng notice and returnlng the unearned premium. The 
pollcy having been lest a lost pollcy recelpt was given, signed by the 
owner of the property and mortgagees, to whom the policy was made pay- 
able, by whlch they agreed that, If tbe pollcy was found, It would be sur- 
rendered. The property was bumed, and the policy, having been found, 
was aesigned by the mortgagees to a thlrd person, who recovered there- 
on agalnst the company. Held, In an action by the company to recover 
the amount bo pald out by It from one of the mortgagees, based on an al- 
légea breach of the cancellatlon agreement, that such breach occurred and 
plalntlfPs cause of action accrued at the timé the policy was asslgned by 
défendant In violation of hls agreement to surrender It, and that the stat- 
ute of limitations commenced to run at that time. 

In Error tothe Circuit Court of the United States for the Southern 
Division of the Western District of Michigan. 

The Aachen & Munich Flré Insurance Company, a forelgn corporation dolng 
business In Mlehlgan, Insured against loss by flre a certain hôtel building and 
fumlture thereln situa ted In that state, and owned by a Mlehlgan corpora- 
tion known as the "St Joseph Hôtel Company." Thls contraet of Insurance 
bore date of July 17, 1897, and covered the risk for one year, uniess sooner 
termlnated by cancellatlon, as provlded by the policy. Attached to the pollcy 
was a slip provldlng "loss. If any, payable to Andrew Orawford and John H. 
Graham, as thelr Interest may appear." Thèse persons were at the tlme mort- 
gagees aud stockholders. February 28, 1898, notice was glven to the hôtel com- 
pany and to sald Grawford and Graham of an intention to cancel the pollcy. 
On March 3, 1898, the unearned part of the premium was accordingly returned 
to the hôtel company, but the pollcy was not actually dellvered up, because 
It had been lost or mlsplaced. In conseqiuence of tbis fact an agreement In 
the foUowlng words and figures was made and dellvered to t±ie Insurer : 

"Pollcy No. 61,251. Retum Premium, $17.75. 

"Agency at Benton Harbor, State of Michigan. 

"In considération of seventeen and 75-100 dollars to us paid, the recelpt 
whereof is hereby acknowledged, we hereby surrender, release and rellnquish 
ail our rlghts, tltle and Interest In pollcy No. 61,251 of the Aachen and Mun- 
ich Insurance Company of Alx-la-Chappelle, Issued at Its Benton Harbor 
Agency, and ail advantages to be derlved therèfrom and the said pollcy having 
been lost or mlslald, we agrée to make no clalm whatever for any loss or 
damage on whlch the sald company would be llable under said polloy, and to 
retum sald pollcy, (If the same should be found) to the said company f orth- 
wlth, and without further compensation and we certify that sald policy ha» 
not been asslgned or transferred In any manner whatsoever. 

"Dated Marcb 8, 189& Hôtel St Joseph Company, 

"Per 8. J. Morton, Assured. 
"J. H. Graham, 
"A. Crawford, 

"Mortgagees." 
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On or about July 10, 1898, the hôtel was destroyed by flre. On January 13, 
1898, the pollcy, whlch In the meantime had been found, was asslgned by the 
hôtel Company and by Crawford and Graham to one H. G. Stone, a citizen o£ 
Illinois. On January 15, 1898, Stone, the assignée, brought suit In a circuit 
court of the state of Illinois agalnst the insurer In the name of Crawford and 
Graham for the use of said Stone. The Insurance company appeared and set 
up the cancellatlon of the pollcy as a défense, and upon a trial there was a 
judgment for the défendant. The cause was thereupon taken by appeal pray- 
ed and allowed the said Graham, Crawford having died, to the Appellate Court 
of the First District of the state of Illinois, whlch court reversed the Judg- 
ment of the circuit court and entered Judgment against the Insurance com- 
pany for the full amount, wlth Interest and costa Thls Judgment was afflrm- 
ed by the Suprême Court of the state of Illinois on October 25, 1902. The 
Judgment was thereupon paid, together wlth costs and the expenses of the 
lltlgatlon. On January 17, 1906, thls suit was started against the said Gra- 
ham, assignée of the said pollcy and plaintlft In the said Illinois suit, to re- 
cover from hlm the amount of the said Illinois Judgment, together wlth costs, 
Interests, and expenses of the said lltlgatlon. The opinions of both the Illi- 
nois courts, by agreement, are made a part of each count In the déclaration. 
Graham meantime died, and the suit was revived against his admlnistrator. 
A demurrer to the plaintifFs amended déclaration was sustained and Judg- 
ment rendered for the défendant. From thls Judgment, the Insurance com- 
pany has sued eut thls writ of error. 

Arthur Webster and Willard Kingsley, for plaintiff in error. 
G. M. Valentine, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges, 

LURTON, Circuit Judge (after stating the facts as above). Two 
questions bave been argued as défenses arising under the demurrer to 
the plaintiflE's déclaration : First, the effect of the judgment of the Illi- 
nois court as res adjudicata; and, second, the Michigan statute limit- 
ing Personal actions to six years. Thèse in their order. 

The policy of insurance upon which Graham's suit for the use of 
Stone was brought contained the usual provision that "this policy 
shall be canceled at any time at the request of the insured, or by the 
company, by giving five days' notice of such cancellation," etc. The 
défense made to the Illinois suit was that the policy had been efïectu- 
ally canceled before any loss had occurred. The Illinois Appellate 
Court found as a fact that both Graham and Crawford had an insur- 
able interest in the property insured as the property of the St. Joseph 
Hôtel Company, both as mortgagees and as stockholders, and that 
theirinterest in the policy as stockholders had not been canceled or 
surrendered, but had been effectually transferred after loss to Stone, 
the bénéficiai plaintiff in that suit. Upon this finding that court gave 
judgment against the insurance company for the full amount of the 
policy with interest and costs. Upon a writ of error to the Suprême 
Court this judgment was affirmed. This affirmance, from the opin- 
icm of that court, appears to hâve been based upon the fact that find- 
ings of the Appellate Court had been made a part of the judgment 
of that court, thereby leaving open for review no question except 
whcther upon the facts so made a part of the judgment the law had 
been correctly applied. Upon the record, as made up, that court also 
held that no propositions of law had been saved under the practice 
of the court which would enable it to question the propositions of 
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law held by the Appellate Court in behalf of the plaintiffs in the 
lower court. Thus finding its hands tied, the Suprême Court affinned 
the judgment of the Appellate Court against the présent plaintiflF in 
error, the Aachen & Munich Fire Insurance Company, Aachen & 
Munich Fire Ins. Co. v. Crawford, 199 111. 367, 65 N. E. 134. Unless 
the plaintiff in error can escape the effect of this Illinois judgment 
as an adjudication, it is clear that the insurance company cannot rec- 
ompense itself by a recovery against Graham's adrninistrator in an 
action which is necessarily grounded upon the proposition that the re- 
covery in the Illinois court against it was wrongful and erroneous. 
In short, it was adjudged in that action, it being one in which Graham 
was an actor on one side and the insurance company upon the other, 
that Graham's interest in the hôtel as a stockholder was insured, and 
that the cancellation agreement did not efïectually cancel the policy 
as to that interest. The présent action is in direct contravention of 
that adjudication. 

But the learned attomeys who now represent the insurance com- 
pany say that the judgment in that case is not conclusive hère under 
the averments of the amendcd déclaration, which, they say, sets forth 
a State of facts in respect to the cancellation agreement which make 
an issue which was not presented by the pleadings in the Illinois case, 
and thus not then adjudged. Thèse new facts are, in substance, that 
the parties intended that the stockholder's interest of Graham and 
Crawford should be canceled and surrendered, and that if the can- 
cellation agreement, called the "Lost policy reccipt," did not plainly 
express this intent, it is because it is defective in form and fullness. 
It is now averred that Graham actively undertook to fuUy cancel and 
effectually surrender any benefit under said policy in every character, 
and that he affirmed and represented that the receipt given for the 
lost policy "was in manner and form a good, valid, and efficient sur- 
render, discharge, and cancellation of said policy and loss slip at- 
tached thereto." It is further alleged that that contract or receipt 
was delivered by him to the company "with the intent to cancel and 
release ail the interests which he had or claimed to hâve" in the policy 
or lost slip. 

Assuming, as we must, for the purposes of this case, that the "lost 
policy receipt" did not operate in terms as a cancellation and sur- 
render of the policy in so far as that policy protected Mr. Graham's 
interest as a stockholder, a very grave question is presented as to 
whether it can be varied or contradicted by paroi évidence of the in- 
tent and purpose of the parties or their antécédent déclarations; its 
exécution and delivery not being denied. Assurance Company v. 
Building Association, 183 U. S. 308, 349, 361, 23 Sup. Ct. 133, 46 L. Ed. 
213, has greatly narrowed the limits within which such évidence is 
available when the written instrument is unambiguous and actual fraud 
in the exécution or delivery is not relied upon. But, passing the 
question without express décision, we think that relief must be denied, 
because plaintiff's right of action arose more than six years before 
this suit was begun. A right of action accrues whenever such a 
breach of duty or contract has occurred, or such a wrong has been 
sustained, as will give a right to then bring and sustain a suit. That 
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the statute begins to run from the time that a right of action accrues, 
without regard to when "the actual damage results, is well settled. 
26 Cyc. 1065, 1069, 1116, and cases there cited: Wilcox v. Plummer, 
4 Pet 172, 7 L. Ed. 821. 

If an act occur, whether it be a brcach of contract or duty which 
one owes another or the happening of a wrong, whether willful or 
négligent, by which one sustains an injury, however slight, for which 
the law gives a remedy, that starts the statute. That nominal dam- 
ages would be recoverable for the breach or for the wrong is enough. 
The fact that the actual or substantial damages were not discovered 
or did not occur until later is of no conséquence. The act itself , which 
is the ground of action, cannot be legally separated from its consé- 
quences. Were this so, successive actions might be brought in many 
cases of contract and tort as the damages developed, although ail the 
consequential injuries had one common root in the single original 
breach or wrong. This would in efïect nullify the statute. 

There is a class of actions for consequential damages which are 
distinguishable from the class to which we refer and from the one 
at bar. The breach of duty or other wrongful act may or may not 
be legally injurions to the plaintifï until hé has sufïered some con- 
séquence therefrom. Thus a railway may be operated without the 
exercise of statutory précautions intended to safeguard the public. 
But, until one has sustained some injury in conséquence, he has no 
right of action. It is the duty of a municipality to maintain its streets 
so that they may be safely used by the public. But the mère fact 
that a Street is in a dangerous condition will not give a right of ac- 
tion to every one who chooses to sue. It is only when some injury 
has occurred as a conséquence that the statute begins to run against 
the injured person's right of action. One may maintain a dangerous 
wall along a public street, but no individual right of action against 
him will arise until some injury shall resuit. If one has the légal 
right to take the coal or other minerai below the surface of premises 
occupied by another, he owes that person the duty of doing it in such 
manner as will not disturb his enjoyment of the surface. But until 
the enjoyment of the surface premises is interfered with no right of 
action arises for the breach of this duty. This last illustration is from 
the case of Bonomi v. Backhouse, 9 H. L,. Cases, 305, and the décision 
in that case went upon the ground that the cause of action did not 
arise until the enjoyment of the surface was alïected by the falling 
in of the ground. The surface owner was not bound to bring his suit 
when the mischief was done which ultimately led to the injury of his 
rights, because no légal injury had occurred until there was some in- 
terférence with the enjoyment of his surface estate. The case of 
Smith V. City of Seattle, 18 Wash. 484, 51 Pac. 1057, 63 Am. St. 
Rep. 910, is to the same efïect. The case of State v. McClellan, 113 
Tenu. 616, 635, 85 S. W. 267, has been relied upon by the plaintiflf 
in error as an authority holding that it is the occurrence of actual 
damage which starts the statute. That was an action upon the offi- 
ciai bond of a register of deeds, etc., for damages resulting from his 
failure to correctly register a deed placed in his hands for that pur- 
156 F.— 42 
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pose by the plaintiff. It was held that the statute of limitations did 
not begin to run until the plaintiff had sustained some injury in con- 
séquence. But this was placed upon the well-recognized distinction 
between the liability of a public officiai for a breach of officiai duty 
and the right of action which may anse between persons having only 
private relations with each other when there has been a breach of some 
contract or duty which one personally owes to the other. The Ten- 
nessee court, speaking by Judge Shields, said: 

"Public oflBlcers are not llable for a breach of offlcial duty to an. Individual 
uniess he can show that In the public duty was Involved a duty to hlmself as 
an' Individual, and that he has sufCered a spécial and peculiar Injury, not com- 
mun to the gênerai public. In other words, wlthout spécial Injury, the wrong 
is to the public only, and punlshable by Indictment or removal from office, 
or both. The plaintiff, in an action agalnst a publie offlcer for a breach of a 
duty prlmarily due to the publie, must show both the breach of an offlcial 
duty, In the correct discharge of which he was Interested, and the spécial 
résultant Injury to hlmself. Ail thèse éléments must be présent Thls rule 
Is necessary to prerent public offlcers from belng annoyed and harassed by 
groundless actions and In the promotion of good public services. 23 A. & Eng. 
Ency. of I^aw, 379, 880; Mechem on Public Offlcers, §§ 670-674. Therefore a 
rlght of action agalnst a public offlcer growlng out of a breach of offlcial duty 
InvoMng individual rlghts-ls not complète and does not accrue until the 
happening of a oonsequentlal Injury resulting proxlmately from the breach." 

To the same effect is the case of Moore v. Juvenal, 92 Pa. 490. 
People V. Cramer, 15 Colo. 159, 25 Pac. 303, Steel v. Bryant, 49 lowa, 
117, and Bank of Hartford v. Waterman, 26 Conn. 334, were similar 
to the Tennessee case, and stand upon the distinction already stated, 
being actions upon the officiai bonds of public officers for neglect of 
officiai duty resulting in loss to the plaintiffs. The later lowa case of 
Russell V. Abstract Co., 78 lowa, 216, 42 N. W. 654, 4 L. R. A. 536, 
illustrâtes the distinction. That was an action against a private ab- 
stract Company. It was held that the statute began to run when an er- 
roneous abstract was furnished, although the damage did not resuit 
until later. To the same effect as the case last cited are Kinnison v. 
Carpenter, 9 Bush (Ky.) 606, and Carpet Co. v. Dornan, 64 Mo. 
App. 25. 

The ground of the présent action is the wrongful assignment of 
the policy of insurance to Stone. That act was in breach of his ex- 
press agreement to deliver same to the company "forthwith" when it 
should be found. That act was also in direct contravention of his 
implied obligation, in view of the averments of the déclaration in re- 
spect of the actual intent of the parties as to the full canccUation of 
the policy and his "affirmation and représentations" as to the full ef- 
fectiveness of the "lost policy receipt" as a cancellation of every in- 
terest which he claimed. Everything which foUowed was the plain 
resuit or conséquence of that act, whether we treat it as a mère breach 
of contract or a tortuous and wrongful act in view of his obligations 
and relations to the insurance company. A right of action then arose. 
That the damages immediately accruing may hâve been purely nom- 
inal does not alter the case. For the nominal damages the plaintiff 
might hâve maintained its suit. Actual damages accrued when suit 
was actually brought upon the policy for the company was then com- 
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pelled to incur the expense of a défense, and, when judgment was 
finally rendered for the amount of the policy with interest and costs, 
the full extent of the injury done by the act of assignment was deter- 
mined. The act of wrongfully assigning the policy is the cause of 
action, or the plaintiff has stated none, and the damages which resulted 
cannot be legally separated from the act which constituted the légal 
wrong which lies at the foundation of this suit. 

The case of Wilcox v. Plummer, 4 Pet. 172, 181, 7 L. Ed. 821, is 
not only a leading case, but an authoritative one. That was an action 
in assumpsit to recover the amount of a loss sustained by the négli- 
gent and unskillful conduct of a litigation. A promissory note was 
placed in the attorney's hands for collection by suit against the maker 
and indorser. The maker alone was sued. Judgment had. He prov- 
ed to be insolvent. Suit was then brought against the indorser. This 
action was nonsuited for a négligent misnomer of the plaintiff. By 
the termination of this action the statute had run in favor of the in- 
dorser. The question in the case was whether the statute of limita- 
tions commenced running when the error was committed in the com- 
mencement of the action against the indorser, or only when the actual 
damage was sustained by the loss of the debt through the bar of the 
statute in favor of the indorser. The court held that the statute be- 
gan to run when the négligent act of the attomey was committed. 
Among other things, the court said : 

"Wlien the attorney was chargeable wlth négligence or unsklllfulness, hls 
contract was violated, and the action might hâve been sustained Immediately. 
Perhaps, In that event, no more than nominal damages may be provcd, and no 
more recovered ; but, on the other hand, It Is perfectly clear that the proof oï 
actual damage may extend to facts that occur and grow ont of the injury, 
even up to the day of the verdict. If so, It is clear the damage is not the 
cause of action. This is fully lUustrated by the case from Salkeld and 
Modem, In which a plalntlft, havlng previously recovered for an assault, aft- 
erwards sougbt indemnity for a very serions effect of the assault, which could 
not hâve been antlcipated, and of conséquence could not hâve been compensat- 
ed In making up the verdict 

"The cases are numerous and concluslve on this doctrine. As long ago as 
the 20th Bllz. (Oro. Mlz. 53), this was one of the points ruled In the Sheriffa 
of Norwieh v. Bradshaw. And the case was a strong one; for it was alto- 
gether problematlcal whether the plalntiEfs ever should sustaln any damages 
from the injury. The princlple has often been applled to the very plea hère 
set up, and in some very modem cases. That of Battery v. Faulkner, 3 B. 
& Aid. 288, was exactly this case ; for there the damage depended upon the is- 
sue of another suit, and could not be asseseed by a jury until the final resuit 
of that suit was deflnltely known. Yet it was held that the plaintiff should 
hâve Instltuted hls action, and he was barred for not dolng so. In the case 
of Short V. McCarthy, which was assumpsit against an attomey, for negléct of 
duty, the plea of the statute was sustained, though the proof establlshed 
that it was unknown to the plaintiff until the time had run ont. And the 
same point is ruled in Granger v. George, 5 B. & C. 149; in both cases the 
court intlmatlng that, if suppressed by fraud, it ought to be replied to the 
plea, If the party could avall hlmself of it. In Howell v. Young, the same 
doctrine Is affirmed, and the statute held to run from the tlme of the injury, 
that belng the cause of action, and not from the time of damage or discovery 
of the injury." 

Judgment aflSrmed. 
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KOBUSOH V. HAND. 

(Carcnlt Oanrt of Appeals, Eighth Circuit October 19, 1907.) 

No. 2,479. 

1. Bahkbuptot— "CBKDrroBs"— SuEETy ob Indobseb. 

A surety or Indorser for a bankrupt Is a créditer wlthln the meanlng 
of Bankr. Act Jnly 1, 1888, c. 541, 30 Stat 544 [U. S. Comp. St 1901, p. 
8418]. 

2. Samb— VoiDABiJC Pbefeeencb— Patmbnt fob Benefit of StrBBTT. 

Where the président of a corporation was an Indorser on Its notes 
glTen to a bank, and wlth knowledge of Its Insolvency and withln four 
months prlor to Its bankruptcy caused It to pay the notes with Intent 
to relleve hlmself from Uabllity and to secure an adrantage over other 
credltors, a préférence was given whlch may be recovered from hlm by 
the trustée under Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 [U. 
S. Oomp. St. 1901, p. 3445], as amended by Act Feb. 5, 1903, c. 487, S 13, 
32 Stat. 799 [U. S. Oomp. St. Supp. 1907, p. 1031]. 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

B. Schnurmacher and William A. Kinnerk, for plaintifï in error. 
Warren Hilton, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The trustée in bankruptcy sued Kobusch 
to recover the amount of a voidable préférence claimed to hâve been 
received from the bankrupt, and obtained judgment which this writ 
of error is brought to review. The bankrupt was a manufacturing 
Company, and Kobusch was its président. It had executed to a bank 
four notes aggregating $4,800 upon which Kobusch was an indorser 
for its accommodation. Within four months of the filing of the péti- 
tion in bankruptcy, and whilst the company was insolvent, he, as prési- 
dent, caused it to pay the notes to the bank. The trial court found 
from the évidence that, when the notes were paid, he had reasonable 
cause to believe his company was insolvent, that the payment was 
made with intent on the part of the company to give a préférence, 
and that he, Kobusch, intended to secure such préférence. The ques- 
tion is whether Kobusch received such a préférence as may be recover- 
ed from him under the préférence clauses of Bankr. Act July 1, 1898, 
c 541, 30 Stat. 644 [U. S. Comp. St. 1901, p. 3418], as amended by 
Act Feb. 5, 1903, c. 487, § 13, 33 Stat. 799 [U. S. Comp. St. Supp. 
1997, p. 1031]. 

There is no doubt that, as abstractly defined by section 60a, a 
préférence was given by the bankrupt. Nor in view of the findings 
of the trial court, which are not disturbed by the contents of the 
bill of exceptions, is there doubt that Kobusch was benefited by be- 
ing discharged from his obligation to the bank as surety or indorser 
upon the notes of the bankrupt. Section 60b provides: 

"If a bankrupt shall hare given a préférence, and the person recelvlng it, 
or t« be beneflted thereby, or his agent actlng thereln, shall hâve had reason- 
able cause to bellere that It was Intended thereby to give a préférence, It shall 
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be voldable by the trustée, and he may recover the property or its value frem 
■uch person." 

There is a significant resemblance between the languag-e of this 
section and that of the corresponding sections of Act March 2, 1867, 
c. 176, 14 Stat. 517, Section 35 (page 534) of the act of 1867 pro- 
vided that if any person insolvent or in contemplation of insolvency, 
within the period limited, with a view to giving a préférence to any 
creditor or person having a claim against him, or who is under any 
liability for him, makes any payment, etc., the same shall be void 
and the assignée may recover the property or the value of it from 
the person so receiving it or so to be benefited. Section 39 (page 536) 
of the same act also provided for the recovery of préférences given 
to persons under liability for the bankrupt "as indorsers, bail, sure- 
ties or otherwise." It is quite clear that in passing the existing act 
Congress intended to adopt the substance of the prior provisions upon 
this subject, and in doing so to employ terms more concise, but equal- 
ly as comprehensive. The act of 1867 was construed in Bartholow v. 
Bean, 18 Wall. 635, 21 L. Ed. 866» In that case the bankrupts when 
insolvent paid their note, indorsed by one Wilcox, which they had 
discounted with their bankers. Shortly afterwards bankruptcy pro- 
ceedings were instituted, and the assignée who was appointed sued 
the bankers, not Wilcox, the indorser, to recover the payment as a void- 
able préférence. In treating of the relation to the case of the fact 
that the indorser was solvent and the right of the bankers to refuse 
payment from the bankrupts without danger of losing their claim up- 
on the indorser, the court said: 

"The statute in express terms forblds such préférence, not only to an ordl- 
nary creditor of the bankrupt, but to any person who Is under any liability 
for him ; and it not only forbids payment, but it forblds any transfer or pledge 
of property aa securlty to Indemnify such persons. It Is therefore very évi- 
dent that the statute dld not Intend to place an Indorser or other surely in any 
better position In this regard than the principal creditor, and that, if the 
payment in the case before us had been made to the indorser, it would bave 
been recoverable by the assignée. If the Indorser had paid the note, as he 
was legally bound to do, when it fell due, or at any time afterwards, and then 
recelved the amount of the bankrupt, it could certainly hâve been recovered 
of him. Or If the money had been paid to him directly, instead of the hoider 
of the note, It couid hâve been recovered, or If the money or other property 
had been placed In his Iiand to meet the note or to secure him, instead of pay- 
ing it to the bankers, he would hâve been liable." 

If Wilcox, like Kobusch in the case before us, had occupied a posi- 
tion of power and control over the afïairs of the bankrupts with 
authority to direct their business acts, and by virtue thereof had 
caused the preferential payment to be made to the holdcrs of the 
note with intent to relieve himself from liability, it is difficult to per- 
ceive how he' could hâve escaped liability under the statute as so con- 
strued. Landry v. Andrews, 22 R. I. 597, 48 Atl. 1036, arose under 
the présent act. Andrews had indorsed a note of the bankrupts 
given to a bank. Within four months of the commencement of the 
bankruptcy proceedings, and when insolvent, the bankrupts paid to the 
bank the amount of the note, thereby discharging it and relieving 
Andrews from liability. Andrews, with knowledge of the insolvency 
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of the bankrupts, directed them to pay the note in order that he would 
be benefited, and, when the payment was made, he had reasonable 
cause to believe that it was intended thereby to give him a préférence 
over other creditors. The trustée sued Andrews to recover the préf- 
érence. The Suprême Court of Rhode Island held that the déclara- 
tion which exhibited the foregoing facts was sufficient to entitle the 
trustée to recover. The case is like the one at bar in ail substantial 
particulars. 

It is contended that no one but a créditer can receive a préférence, 
and that an indorser or surety is not a creditor. But is it true that 
an indorser or surety is not a creditor within the meaning of the 
bankruptcy act? The contrary was held in Swarts v. Siegel, 117 
Fed. 13, 54 C. C. A. 399. Siegel & Bro. were accommodation in- 
dorsers upon the notes of the bankrupts given to a bank. Within 
the four months before the bankruptcy proceedings, and when in- 
solvent, the, bankrupts made partial payments on the notes. After 
the adjudication and sélection of a trustée, Siegel & Bro., having 
paid to the bank the balance due on the notes, presented claim for 
allowance. We held that their claim should not be allowed until they 
had surrendered the préférence received by the bank, one of the 
grounds being that their relation as sureties to the bankrupts consti- 
tuted them creditors. It was said : 

"An indorser, an accommodation maker, or a surety on the obligation of a 
bankmpt Is a créditer under the act of 1898, and a payment on such an obli- 
gation by the principal debtor whlle insolvent to the Innocent holder of the 
.coDtract within four months before the flling of the pétition for adjudica- 
tion in bankruptcy will constltute a préférence which wili debar the indorser, 
accommodation maker, or surety from the allowance of any claim in his favor 
against the estate of the bankrupt unless the amount bo paid is ârst returned 
to that estate." 

It is almost an imperceptible step in advance of this décision, but a 
logical and reasonable one, to say that where the surety is the prési- 
dent of the bankrupt, and with knowledge of its insolvency directs 
the payment to the holder of the obligation with intent to relieve him- 
self from liability and to secure an advantage over other creditors, 
a préférence arises which may be recovered from him by the trustée. 

The judgment is afHrmed. 



gCHLOSS T. A. STRELIiOW ft OO. et al. 
(Circuit Court of Appeals, Third Circuit November 12, 1907.) 

No. 6. 

BAHKEXTPTOT— IWVOLUNTABT PBOOEBDIHGS— TBIiX OF ISSXTBS ON PETITION. 

An issue as to the insolvency of an alleged bankrupt involves as élé- 
ments the questions of thë amount of hfs Indebtedness and the fair val na- 
tion of his property, both of which he is entltled to bave determined by 
a Jury ; and the court cannot make a preliminary flnding as to the valid- 
ity and amount of the claims of certain creditors which will be conclu- 
sive en the Jury upon the trial of such issue. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania. 
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For opinion below, see 149 Fed. 907. 

Edward W. Thayer, for plaintiff in error. 
R. W. Rymer, for défendants in error, 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. On March 9, 1906, a pétition was filed 
wherein it was prayed that Henry P. Schloss might be adjudged a 
bankrupt. He answered tiiat he had not committed the act of bank- 
ruptcy alleged, that he was not insolvent, and that he was not indebted 
to the petitioners; and he demanded a trial by jury. On August 7, 
1906, the petitioners moved the court "to limit the issue, after setting 
down the case for hearing before a jury, for the détermination of the 
insolvency of the alleged bankrupt, and the act of bankruptcy alleged 
in said pétition"; and, on the samè day, this motion was g^anted. 
Subsequently a decree was entered, as follows: 

"Now, September 29, 1906, the above case having been put at Issue by péti- 
tion and answer filed, and the case having been heard by the court on the 
question whether or not the petltlonlng creditors In this case were the cred- 
itors of Henry P. Schloss, the alleged bankrupt, it Is now ordered, adjudged, 
and decreed by this court that the said Henry P. Schloss Is Indebted to, and 
purchased goods, wares, and merchandlse from, the said petltlonlng creditors, 
to wit, A. Strellow, William A. Leggett & Co., WilUamson Bros., and the 
Honesdale Shoe Company, to the amounts set forth in the pétition filed In this 
case." 

After the making of this decree, several persons, firms, and cor- 
porations united in a pétition wherein it was stated that they were 
creditors of the alleged bankrupt in the respective amounts therein 
specified, but that he denied that he was indebted to them, and in- 
tended "to set up said défense on the trial of said case"; and they 
prayed to be permitted to intervene, in order that they might "make 
a proper présentation of their respective claims." This pétition was 
followed by answer and replication, and thereupon there was a de- 
cree as follows : 

"Now, January 30, A. D. 1907, on the Issue raised by the pétition of Harris 
& Brody, Oohen & Lange, J. A. Scriven & Co., Fuld Bros., Julius Franklin, 
Hlrsch Bros. Co., John N. HInes & Co., Samuel Greenstein, Ascher & Abram- 
son, A. Kraner & Oo., J. R. Palmenberg & Sons, Wright & Wright, S. W. Kom 
Sons & Oo., Emll Messner, Modem Cloak & Suit Co., S. Stelnfeld & Co., Em- 
pire Frame & Art Oo., Sulla & Kurtz, I. Brozen, Zlns & Rossner, and Revealon 
Frères, requestlng that as creditors of thè alleged bankrupt they be admitted 
as addltional petitioners, and the answer of the respondent denylng that they 
are creditors, the court, after due hearing, sustalns the pétition, adjudging 
that the petitioners are creditors of the bankrupt, and that they are entltled 
to corne in as prayed." 

On February 28, 1907, there was a jury trial as to both insolvency 
and the act of bankruptcy; but the assignment of errors concems 
only the issue as to insolvency, and the single point presented by the 
several spécifications is whether, for the trial of that issue, the orders 
of September 29, 1906, and of January 30, 1907, had conclusively de- 
termined the validity and amount of the claims of the petitioners, 
original and intervening. The case was tried apd decided upon the 
theoiy that they had, and in this we think there was error. The 
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précise question, as defined by the bankruptcy act (Act July Ij 1898, 
c. 544; cl. 15, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3420]), was 
whether the property of Schloss would, "at a fair valuation, be suffi- 
cient in amount to pay his debts," and for the solution of that ques- 
tion it was quite as needfui to ascertain the amount of his debts as 
the value of his property. Thèse éléments were both inhérent in "the 
question of his insolvency." There was no separate issue as to his 
indebtedness. That was matter of evidential fact, and the plaintifï 
in error was entitled to a finding of the jury upon it, notwithstanding 
its supposed predetermination by the court. 

The judgment is reversed, and a new trial is directed. 



ANDREW et al. t. GliOBB ELEVATOR CX). et al. 

(Orcult Court of Appeals, Seventh Circuit May 18, 1907.) 

No. l,8ia 

iHJCNOTiow— Pbbuminabt Ihjxjhotion— Review oit Appbal. 

A prellmlnary injnnctlon, restralnlng the enforcement of a state grala 
Inspection law lu respect to Interstate shlpments pending a final heap- 
Ing as to its consUtutlonallty, held not Improvldently granted upon the 
facts staown, and sustalned, wlthout considération of the case on Its 
merlts. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 27, Injunctlon, U 
805, 306.] 

Appeal from the Circuit 0)urt of the United States for the Western 
District of Wisconsin. 
For opinion below, see 144 Fed. 871. 

L. K. Luse, for appellants. 

Ralph Whelan, C. H. Crownhart, and J. A. Murphy, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. Thîs is an appeal from an interlocutory order, 
which restrains, pending the final hearing, the appellants from in- 
terfering with the business of the appellees under color of a Wiscon- 
sin statute, which the appellees claim, on the state of facts averred by 
them, violâtes their rights under the commerce clause of the fédéral 
Constitution. The appellants hâve not satisfied us that the order stay- 
ing the hands of appellants, pending a final hearing, was entered im- 
provldently. We do not at this time consider any of the questions 
which go to the ultimate merits of the case, which were pressed upon 
DUT attention at this hearing. 

The order appealed from is affirmed. 
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C00PE3B y. OTIS CO. 

(Clrcnlt Conrt, D. Massachusetts. November 11, 1907.) 

No. 183 (Old No. 1,790). 

1. Patents — Infbinoement— Knitting Machines. 

The Hurley patent, No. 572,679, for Improvements In clrcular knlttlng 
machines used for knlttlng ribbed fabrics -whlch employ two revolvlng 
needie cyllnders, one above the other, describes as the substantlal Improve- 
ment intended to be covered such a construction of the machine as to 
enable the flnlshed work to be taken up elther above or below the cylln- 
ders, and an essentlal feature of such construction Is the maklng of the 
two cyllnders of the same slze and fonn. As so construed the patent held 
not Infrlnged by a machine In whlch the cyllnders were not of the same 
Blze nor form. 

2. Same— Oams fob Knitting Machines. 

The Barratt i>atent, No. 601,408, for an Improved cam for clrcular 
knitting machines, strlctly construed as requlred by the prior art, heli not 
Infrlnged. 

In Equity. On final hearing. 

Charles F. Perkins and Everett N. Curtis, for complainant. 
Franklin Scott and William A. Macleod, for défendant. 

COLT, Circuit Judge. This is a suit for infringement of the Hur- 
ley patent, No. 572,679, dated December 8, 1896, for improvements 
in circular knitting machines, and the Barratt patent, No. 601,408, 
dated March 89, 1898, for improvements in cams for knitting machines. 
The Hurley patent relates to the type of knitting machines which 
employ two revolving needle-cyUnders located one above the other, 
and which are used for knitting ribbed fabrics. 

The patent says: 

"My Invention relates to certain Improvements in circular knlttlng machines 
whereln two revolvlng needle-cylJnders, one above the other, are employed." 

The patent then proceeds to state the objects of the invention: 
First, "to simplify the driving or revolving mechanism of the cylin- 
ders to produce a more even and steady movement"; second, "to 
efïect the ready and compact assembling of the parts" ; third, "to pro- 
vide a vertical adjustment of the upper cylinder with relation to the 
lower one, to enable the varying of the length of the loop as may be 
required in the opération of producing the fabric"; fourth, "to so 
construct the machine as to enable the fînished work to be taken up 
either above or below the cyllnders." An examination of the Hurley 
patent discloses that the substantial improvement described and in- 
tended to be covered by the patent relates to the last enumerated ob- 
ject, namely, "to so construct the machine as to enable the finished 
work to be taken up either above or below the cyllnders." 

This feature of the patent is covered by claim 4, and it is to this 
claim that the évidence and briefs of counsel, on the issue of infringe- 
ment, are mainly directed. 

Claim 4 reads as foUows: 

"4. In a circular-knltting machine, the combinatlon with two opposltely- 
arrauged conlcal needle-cyllnders of the same slze and form supported on the 
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main frame, sald cyllnderg havlng a space between their opposing edges and 
eaid edges being rounded on thelr Inner surfaces, each of said cyllnders hav- 
lng formed In Its jierlphery a séries of grooves for the réception of needles, 
a séries of needles supported In sald groores and crosslng each other on a 
Une mldway of the space hetween the çylinders whereby the fluished work 
may be taken upwardly or downwardly from the needles, as and for the 
purpose set forth." 



^S'Ô. 




-^.^ 




The prior art and the invention covered by claim 4 are set forth 
with great cleamess and fullness in the foUowing extract from the 
spécification : 

"In Flg. 6 I hâve represented the old veay In which conlcal needle-cyllnders 
are arrangea, wlth a space between them, the: lower cyllnder, C, belng sllght- 
ly smaller than the upper one, D, and' In thls case havlng Its needle-grooves, 
c', at the same angle wlth groovea, d', In the lovrer outer edge of the upper 
cyllnder, so that the lower needles traverse both sets of grooves. By thls ar- 
rangement of the cyllnders the needles worklng tn the grooves above and be- 
low wlU cros^ each other on a Une wlth the upper edge of the space between 
the cyllnders, So that when the loops are being formed on the needles of the 
upper cyllnder It becomes necessary that the needles of the lower cyllnder be 
pushed outward that the loops prevlously formed can be cast oflf, and thls Is 
done by means of an adjustable cam, C, on a statlonary arm, D', on the In- 
slde of the cyllnder, or by some other équivalent devlce. In most cases where 
conlcal cyllnders adjacent to each other ând sprlng-needles hâve been used. 

"In ail cases where the cyllnders are constructed so that the needles wlll 
cross each other at the upper or lower edge of the space between them the 
cam, C, is requlred to be adjusted near the edge of the cyllnder on the opposite 
slde of the space from where the needles cross, so that the finished work, as It 
Is cast oft from the needles, can pass withln the cyllnders between the end of 
the cam and the point where the needles cross and be taken up. As lllustrat- 
ed in Flg. 6, It la clearly shown that by such a construction the finished work, 
e', wlll pass Into the cyllnder above the cam, C, and be taken up above the 
cyllnders, though the cyllnders may be reversed in another machine, so that 
the finished work may pass under the end of the cam, C, and down through 
the lower cyllnder to the take-up below. 

"It Is clearly évident, then, that machines constructed prior to my Invention 
hâve not been so arranged that In any one machine the finished work can pass 
to the take-up elther above or below the eylinders after passlng in between 
them, as the clrcumstances of the case may demand, as when the ceiilng Is very 
low in the room In which the machine Is operated and there not being room 
above the machine the finished work can be lowered to a take-up below, or 
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when the celUng Is high In the room the flnished work can pass to a take-up 
above the eyllnders, whlch ia préférable, as theu the work Is preserred without 
soiUng and Is always In view of the operator. 

"The object of my partleular construction and arrangement of conical 
needle-cylinders Is to remedy the dlfflculty heretofore experienced In not being 
able In the same machine to adjust the parts so that the flnished work can 
pass to the take-up from the Interlor of the eyllnders to either above or be- 
low the eyllnders, and to this end Flg. 8 représenta my improved conical eylln- 
ders, each of whlch is of the same form and slze, and the upper one adjusted 
above the lower one by means of the brackets, J, leavlng the ordinary «pace 
between thelr adjacent ends. In thls arrangement of parts the newJIes of each 
cylinder are confined to thelr own separate grooves and must necessarlly cross 
each other at h', In the center of the space between the eyllnders, as is clearly 
indlcated In the drawlngs, and the loops formed on the needles are cast off by 
means of the cams and pressera, as herelnbefore described, and shown in Flg. 
1, and the stationary arm, D', and adjustable cam, O', thereon for pushlng the 
needles outward, as shown in Flg. 6, are dispensed wlth, leaving the Interlor 
space of the eyllnders unobstructed to enable the flnished work to extend up 
through tlie center of the cylinder to the take-up above, as Indicated In the seo- 
tlon-llne, 6', or to be let down through the lower cylinder to the take-up below, 
as indlcated by dotted Unes, f. In order that the flnished work In passlng 
from the needles t» the take-up may not be Injured, the opposlng edges of the 
needle-cyllnders are rounded on thelr ianer faces, as indicated in Fig. 8, there- 
by presentlng a smooth surface over whlch the work may pass as It leaves the 
needles In belng taken up above or below the eyllnders." 

The foregoing drawings and extract from the spécification make 
perfectly plain the substantial invention covered by claim 4 as it lay 
in the mind of the patentée. Hurley conceived the simple idea of 
making the two cylinders of the same size and form as shown in 
figure 8, as distinguished from prior machines in which one cylinder 
was slightly larger than the other, as shown in figure 6. This was 
the way he accomplished his object of constructing a machine in 
which "the finished work may be taken upwardly or downwardly 
from the needles." This was the "remedy" he devised for over- 
coming "the difficulty heretofore experienced in not being able in 
the same machine to adjust the parts so that the finished work can 
pass to the take-up from the interior of the cylinders to either above 
or below the cylinders." From the very nature of the problem, it 
is difficult to see how it could hâve been solved in any other way. 
In other words, in order to accomplish Hurley's object of taking 
the finished wôrk either upwardly or downwardly to a take-up, the 
cylinders must be of the same size and form. 

Starting with the simple idea of making the cylinders of the same 
size and form, ail the results enumerated in the patent are merely 
the incidents which accompany the carrying out of this conception: 
First, "the needles of each cylinder are confined to their own sepa- 
rate grooves"; second, the needles "must necessarily cross each oth- 
er at h' in the center of the space between the cylinders, as is clearly 
indicated in the drawings"; third, "the loops formed on the needles 
are cast off by means of the cams and pressers, as herelnbefore de- 
scribed, and shown in Fig. 1"; fourth, "the stationary arm, D', and 
adjustable cam, C, thereon for pushing the needles outward, as shown 
in Fig. 6, are dispensed with, leaving the interior space of the cylin- 
ders unobstructed to enable the finished work to extend up through 
the center of the cylinder to the take-up above, as indicated in the 
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section-line, b\ or to be let down through the lower cylînder to the 
take-up below, as indicated by dotted lines, f." 

While the words "of the same size and form" were in the original 
application, they were omitted from claim 4 as originally drawn, and 
the daim was rejected. It was only upon the insertion of thèse words 
that the claim was finally allowed. Thèse proceedings in the Patent 
Office not only emphasize the fact that cylindei-s of the same size and 
fotm constitute the very essence of the Hurley invention, but they 
impose this spécifie limitation upon the claim. 

It is also manifest that Hurley used the words "same size and form" 
in their ordinary sensé of bigness and shape, and hence as signifying 
two cyliiiders which are duplicates or counterparts of each other. In 
figure 6 we find one cylinder is "slightly smaller" than thé other, in 
conséquence of which the needles cross each other "on a line with 
the upper edge of the space between the cylinders." This is the prior 
art. In figure 8 we find the two cylinders identical in size and form, 
in conséquence of which the needles "must necessarily cross each oth- 
er at h' in the center of the space between the cylinders," and, fur- 
ther, the inside cam and stationary arm are dispensed with, "leaving 
the interior space of the cylinders unobstructed to enable the finished 
work to extend up through the center of the cylinder to the take-up 
above," "or to be let down through the lower cylinder to the take- 
up below." It is also apparent that "same size and form" in the Hur- 
ley patent refers particularly to what are known as the knitting ends 
of the cylinders. As seen in figure 8, the knitting ends of the cylin- 
ders are of the same diameter, the angle of inclination of the sides of 
each cylinder is the same, and the knitting ends of the cylinder are 
of the same form or shape. It is évident that the cylinders must 
possess the first two features in order to hâve the needles pass in the 
center of the space between the cylinders, and that they must pos- 
sess ail thèse features in order to accomplish Hurley's object of tak- 
ing the finished work either upwardly or downwardly frbm the needles 
in the manner described in his patent. 

As further showing that Hurley contemplated that the knitting 
edges should be of the same form, the patent says: 

"In order that the flnlshed work In passlng from the needles to the take-tip 
may not be Injured, the opposlng edges of the needle-cylinders are rounded 
on theIr Inner faces, as Indicated Ip Flg. 8, thereby presenting a smooth sur- 
face over which the work may pass as It leaves the needles in belng taken up 
above or below the Qrllnders." 

This language is conclusive upon the point that the knitting edges 
are identical in form. 

From this analysis it is plain that needle-cylinders which are not 
of the same size and form, and especially needle-cylinders which are 
not of the same diameter at their laiitting ends, or in which the angle 
of inclination of the sides of each cylinder is not the same, so that the 
needles do not cross in the center of the space between the two cylin- 
ders, or in which the knitting ends are of différent shape so that the 
finished work will not pass to the take-up in the manner shown in 
figure 8, are not needle-cylinders within Ûie meaning of the Hurley 
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patent, and are not, therefore, within the invention which is th*» sub- 
ject matter of claim 4. 

The complainant takes a différent view of the Hurley invention 
and of the meaning of the words "of the same size and form" in the 
patent, and it is upon this view that it bases its whole theory of in- 
infringement. This view may be stated as follows: The chief ob- 
ject of the Hurley invention was to dispense with the inside cam. 
For the purpose of accomplishing this, the cylinders are made of the 
same size and form. Same size and form means substantially of the 
same size and form, size having référence to the diameter of the cyl- 
inders at their knitting ends, and form having référence solely to the 
angle of inclination of the sides of the cylinders. Any variation in 
the diameters of the cylinders at their knitting ends, and any varia- 
tion in the angles of inclination of the sides of the cylinders, is im- 
material so long as the inside cam is dispeneed with. The center of 
the space between the cylinders means any portion of the space be- 
tween the edges of the cylinders, and hence any variation in the di- 
ameters of the cylinders, or in their angles of inclination, is immaterial 
so long as the needles cross between those edges and operate with- 
out the aid of the inside cam. 

This whole theory is manifestly founded upon a radically wrong 
construction of the Hurley patent. There is nothing in the patent 
which in any way supports such a construction. It is not only at 
variance with Hurley's generic idea, but with the clear and unnjis- 
takable language of the spécification and of claim 4. 

The complainant asks the court to adopt this construction of the 
Hurley patent upon the ground that the Hurley machine was the first 
practical rotary spring-needle machine for knitting ribbed shirts and 
underwear. I cannot see the force of this argument. The Hurley 
patent is simply for certain mechanical improvements in a highly ad- 
vanced art. It refers in no way to the fabric which is produced. The 
issue in the case is plainly a mechanical issue, and not a fabric issue. 

But, if we should assume that the fabric produced by the Hurley 
machine has some bearing on the construction of the patent, the 
following considérations are important: It is admitted that rotary 
spring-needle machines for knitting ribbed fabrics were old in the 
art, tiie only contention being that the old machines were not of suf- 
ficient size to knit underwear; second, in my opinion it is doubtful 
whether a machine constructed after the Hurley patent was a suc- 
cessful commercial machine without the addition of a depending 
flange on the upper cylinder — at ail events, the évidence shows that 
this was a defect in the Hurley machine. 

As to the superiority of the fabric produced on the Hurley ma- 
chine, which is also urged by the complainant, I am not satisfied that 
the évidence supports this contention, first, because of the defect in 
the original Hurley machine; and, second, because it does not ap- 
pear to what extent the claimed superiority of the fabric made on the 
présent Hurley machine is due to the several additions which hâve 
been made to that machine in the progress of the art. 

The defendant's machine is of the same type of knitting machine 
as that described in the Hurley patent; that is, it employs two re- 
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volving needle-cylinders located one above the other, and is used 
for knitting ribbed fabrics. In this machine one cylinder is slightly 
lairger than the other, and the angles of inclination of the cylinders 
differ slightly, so that the needles do not cross each other "on a line 
midvvay of the space between the cylinders." In this machine the 
ends of the cylinders are not of the same form, since the upper cylin- 
der has a depending flange which causes the fabric to run downwards 
below its edge before it passes to the take-up above. Further, in this 
machine the fabric can only pass upwardly to a take-up above the ma- 
chine. The defendant's machine does not infringe claim 4 of the Hur- 
ley patent, because the cylinders are not of the same size and form 
within the meaning of that patent, and because the finished work can- 
not be taken upwardly or downwardly within the meaning of that 
patent. 
The three remaining claims in issue are as follows : 

"1. In a clrcnlar-knlttlng macMue, the comblnatlon of upper and lower 
brackets on the main frame, upper cap-plate and lower annular bed-plate sup- 
ported by and secured to said brackets, each of said plates having an aunular 
recess at Its Inner periphery, upper and lower supporting-rlngs each provlded 
wlth a flange fitting In the recesa of Its cap or bed plate whereby the sup- 
portlng-rlngs are carrled by and revolved within the cap and bed plates, 
upper and lower needle-cylinders connected to the supporting-ring to rerolve 
therewith, gear-rlngs also connected to said supporting-rlng, and sultable gear- 
Ing to impart unlform movement to both cylinders, as and for the purpose 
set forth. 

"2, In a drcular-knlttlng machine, the comblnatlon wlth statlonary bracketa 
on whlch the lower needle-cylinder Is supported, of vertically-adjustable brack- 
ets to whlch the upper needle-cylinder Is connected, screw heads or nuts se- 
cured to a flxed portion of the frame of the machine, and Jack-screws working 
In said nuts and engaglng the undèr slde of the adjustable brackets, as and 
for the purpose set forth. 

"3. In a drcular-knlttlng machine, the comblnatlon of vertical standards pro- 
vlded wlth slots near thelr upper ends, statlonary brackets on said standards 
below said slots, a lower needle-cylinder supported by said statlonary brack- 
ets, adjustable brackets connected to said standards by sultable devlces passing 
through said slots and upper needle-cylinder supported by said adjustable 
brackets, screw heads or nuts secured to the standards below said slots, and 
jack-screws working in said screw heads or nuts and engaglng the under sides 
of the adjustable brackets whereby the upper needle-cylinders are vertically 
adjusted, as and for the purpose set forth." 

It is difficult to point out specifically in what the inventions con- 
sist which were intended to be covered by thèse claims. The com- 
bination of éléments enumerated in claim 1 seems to hâve référence 
to the first two objects of the inventions mentioned in the spécifica- 
tion, namely, first, "to simplify the driving or revolving mechanism 
of the cylinders to produce a more even and steady movement"; and, 
second, "to effect the ready and compact assembling of the parts." 
The combinations of éléments enumerated in claims 8 and 3 seem to 
hâve référence to the third object of the invention set forth in the 
spécification, namely, "to provide a vertical adjustment of the upper 
cylinder with relation to the lower one, to enable the varying of the 
length of the loop as may be required in the opération of producing 
the fabric." 

If, in view of the prior art, thèse claims possess any patentable 
novelty, the novelty résides in mère détails of construction; and the 
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defendant's machine does not infringe thèse daims because it differs 
substantially in thèse détails. With respect to claim 1, it is sufficient 
to say that the defendant's machine has no upper or lower brackets 
on the main frame, which are an élément in the claim, no lower an- 
nular bed-plate supported by and secured to said brackets, as specified 
in the claim, and no combination of an upper cap-plate, upper sup- 
porting-ring, gear-ring, and upper cylinder combined with each other 
and with other parts, as specified in the claim. 

Claims 2 and 3 relate to the vertical adjustment of the two cylin- 
ders, which was common in the art, and the spécifie means for ac- 
complishing this adjustment set forth in thèse claims are not found 
in the defendant's machine. 

The remaining patent in suit is the Barratt patent, No. 601,408. 
This patent relates to one of the cams which are used in circular- 
knitting machines, and it is for improvcments upon a prior Barratt 
patent. The spécification says: 

"My invention lias référence to improvements upon tlie draw-up cam pat- 
entée! to me December 8, 1896, No. 572,690. 

"My patented cam is made in two parts adjustable with respect to each 
other ; but the parts are hinged together by a knee-joint and so constructed with 
référence to each other that when the part provided with the point of the cam 
is adjuBted It Is necessary to also adjust the easting-offl part, which is not 
always desired. Furthermore, the construction of my patented cam is such at 
the casting-off point that ten or twelve stitches are drawn tlght at once. 
This is objectionable In that if the yarn Is tender or uneven when the strain 
cornes on tlght stitches It is llable to breali and thereby resuit In Imperfect 
work. 

"The objecta of my invention therefore are, flrst, to provide a cam of the 
kind stated in which the adjustments at elther the end where the needles 
press or the end where the needles are cast off are entirely Independent of 
each other, thereby economizlng tlme in adjustlng the cams properly to do 
the work, and, second, to provide a cam with means for casting off the stitches 
and drawing them tight, one at a time, so that when the loops are not ail of 
the same length It wili draw from the loose to the tight ones and even them 
up and thereby improve the charaeter of the work and enable the more ten- 
der yarn to be more safely used than heretofore and to provide adjustable 
means on the cam for casting off ; and my invention consists in the pecullar- 
ities of construction hereinafter descrlbed, and more particularly set forth 
in the claims." 

The claims are as follows: 

"1. In a knitting-machine, the combination with a supportlng-hracket hav- 
ing an arm formed with two grooves located adjacent to each other and with 
an eiongated openlng between each of said grooves and the nearer vertical 
edge of the arm of a draw-up cam divided upon a straight Une Into two In- 
dependentiy-adjustable parts, guide-pins projectlng from said parts into the 
grooves, and two fastenlng-bolts projectlng into said eiongated openings for 
holding said parts Independently in adjusted position, substantially as and 
for the purpose set forth. 

"2. In a knlttlng-machine, the combination with the cam having an opening 
in its edge and a groove in its face, of a casting-off pièce adjustably secured to 
said cam, and having a stem received by said groove and a laterally-enlarged 
curved head received by said opening, substantially as and for the purpose set 
forth. 

"3. In a knitting-machine, the combination with the cam, and the casting-ofC 
pièce adjustably secured thereto and operating to draw the stitches tlght one 
at a time, of a plate adjustably secured to said cam and having a bent upper 
end extendlng over the edge thereof at a slight distance therefrom, and an in- 
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dlned arm extendlng from sald bent part of the plate above the castlng-oll 
pièce, Bubstantlally as and for the purpose set forth. 

"4. The hereln-described draw-up cam comprlslng two Independently-adjust- 
able parts, a casting-ofl pièce adjustably secured upon one of said parts and 
operatlng to draw the stitehes tight one at a tlme, and a needle-returning plate 
adjustably secured t» sald part of the cam and extendlng over the end thereof 
rearward of the casting-ofif pièce and havlng an arm projectlng over sald cast- 
Ing-otC pièce, substantially as and for the purpose set forth." 

This patent covers only structural détails, and I hâve grave doubt 
whether any of the combinations set forth in the claims involve any- 
thing more than mère mechanical skill, when considered in connec- 
tion with the prior art, including the first Barratt patent. But, pass- 
ing by the question of validity, it is clear that the prior art imposes 
such a limitation upon ±ese claims that they must be strictly con- 
strued. 

Limiting claim 1 of the Barratt patent to the guide-pins, and to 
the location of the elongated openings, as specified therein, the de- 
fendant's cam does not infringe this claim. Limiting claim 2 to the 
groove therein specified, the defendant's cam does not infringe this 
daim. Limiting claim 3 to the plate "having a bent upper end ex- 
tending over the edge," etc., the defendant's cam does not infringe 
this claim; and, for the same reason, the defendant's cam does not 
infringe claim 4. 

Upon the whole case, the complainant bas failed to prove infringe- 
ment of either the Hurley patent or the Barratt patent; and the bill 
must be dismissed. 

Bill to be dismissed. 
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(Circuit Court, S. D. New ïork. September 26, 1907.) 

Patents— Invention— KBOinLA.T0E roB Eleotbio Motoes. 

The Pieper patents. No. 704,099 and No. 721,229, for Iniprorements In 
electric-motor régulation, are vold for lack of invention, the only novel 
feature being a permanent shunt around the armature in an alternating 
current motor to control the motor at any speed and maintain a uniform 
speed, which device had previously been used in direct current motors, and 
the transfer from one class to the other not involviug invention. Tlie 
second patent is also vold for anticipation by the first 

In Equity. On final hearing. 

Frederick F. Church, for complainants. 

Howson & Howson (Charles Howson, of counsel), for défendants. 

HOLT, District Judge. This suit is brought to restrain the alleged 
infringement of two United States letters patent granted to the com- 
plainants, No. 704,099, issued July 8, 1902, and No. 721,229, issued 
February 24, 1903, for alleged improvements in electric-motor régula- 
tion. The défenses alleged are invalidity of the complainants' patents 
apd noninfringement. 

I think that the complainants' second patent is clearly invalid be- 
cause anticipated by the first patent The only différence between the 
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two patents is that a résistance coil in the shunt is, in the later patent, 
an inductive coil, and in the former patent it is flot. The coils in tiie 
shunts of both patents cause a résistance to the electric current ; but the 
coil in the first patent causes only the natural or ohmic résistance, due 
to the size and conducting power of the wire; while the coil in the 
second patent, in addition to such natural résistance, créâtes a résist- 
ance due to the counter electromotive force induccd within the coil by 
its particular construction or arrangement. Thèse two kinds of ré- 
sistance coils in a shunt were well known in the art before the com- 
plainants' patents were issued. The inductive résistance coil is a mère 
substitute or équivalent for the ohmic résistance coil. The second pat- 
ent, therefore, in my opinion, iivvolved no invention over the first pat- 
ent, and was anticipated by it, aside from any question whether both 
patents were anticipated by previous patents or publications. 

The gênerai statement in the first patent of the invention is as fol- 
lows : 

"The Invention, wMch Is designed more partieularly for small motors In- 
tended for operating dental angines or machines where accurate speed 
régulation Is the leadlng requlslte, relates to alternatlng-current motors of 
the dlrect-current type haring the usual laminated fleld-magnets and the 
wlndlngs designed for a relatlvely hlgh electromotive force or relatively high 
self-lnductlon, armature-colis designed for a relatively low electromotive force 
or bavlng a relatively low self-lnductlon, commutator and commutator-bnishes 
arrangea at the neutral point, said fleld and armature wlndlngs belng con- 
nected In séries ; and the novel features of the Invention relate to the control 
of such motors at any speed and with or wlthout a load by a permanent shunt 
around the armature, and the accurate régulation of the motor Is accompllsh- 
ed by the manipulation of a variable résistance Interposed in said shunt." 

This statement, in my opinion, is an admission by the patentées that 
such an arrangement of the alternating current motor as is described 
was usual, and that the only novel features claimed for the invention 
related to the control of the motor at any speed and with or without a 
load by a permanent shunt around the armature, and the accurate rég- 
ulation of the motor by the manipulation of a variable résistance inter- 
posed in the shunt. Prof. Kennelly, the complainants' expert, regards, 
in this quotation from the patent, éie word "usual" as qualifying alone 
the words "laminated field magnets," and not the succeeding clause. I 
understand his view to be that alternating current motors did not at 
that time usually hâve field windings designed for a relatively high 
electromotive force and armature coils designed for a relatively low 
electromotive force, and I infer that Prof. Kennelly holds that the ar- 
rangement in an alternating current motor of field windings designed 
for a high electromotive force and armature coils designed for a low 
electromotive force was a part of the invention. But, in the first place, 
no claim is made for such an invention in the patent. In the second 
place, the évidence shows that, while large alternating current motors 
were not usually so constructed, small alternating current motors were 
then made and in common use principally for driving electric fans, in 
which the field windings developed a high electromotive force and the 
armature windings a low electromotive force. I think, therefore, that 
the entire construction of a small alternating current motor as de- 
scribed in the spécification was usual, and that the natural grammatical 
156 F.— 43 
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construction of ;the language used shows that the only novelty claimed 
by the patentée was the regulating device. The language of Ûie daims 
also sut>ports this view. The first daim, for instance, is as follows: 

"1. The oomblnation In a motor for altemating currents, of fleld-wlndlngs, 
armature-colis, commutator aixd commutator-bnishes arrangea at the neutral 
point, ail connected In séries, as customary In eonstant-current motors, and a 
regulating device for controlUng the speed of the motor consisting of a 
variable résistance permanently In shunt across the armature." 

This language shows, I tiiink, that ail the combination mentioned 
before the dause "as customary in eonstant-current motors" was ad- 
mittedly old, and that the invention claimed related only to the regulat- 
ing device. The other daims are similarly drawn, and ail suggest a 
similar cOndusion. The question, therefore, is whether invention was 
involved in applying to a usual form of altemating current motor de- 
scribed in the patent the regulating device of a permanent shunt around 
the armature described in the patent. 

The évidence shows that electric motors of the précise style of con- 
struction described in the patent, except tfiat they were direct instead 
of altemating current motors, regulated by a permanent shunt around 
the armature, of the same kind as described in the patent, were well 
known and in common use before the complainants' patent was applied 
for. The^atents to Thomson, Davidson, Johnson Brown, and David- 
son, and Bichardson were; ail such patents. The patent to Johnson 
Brown aild Davidson was stated in the spécification to be for a dental 
motor. Thë patents to Davidson and Richardson were obviously in- 
tended particularly for dental motors ; and their original issue to the 
S. S. White Dental Manufacturing Company as assignée indicates such 
intended use. AU thèse patents are for motors of the direct current 
type, but in ail other respects are like the motor described in the com- 
plainants' patent. They hâve, as described in daim 1, field windings, 
armature coils, commutator, and commutator brushes arranged at the 
neutral point, ail connected in séries, as customary in constant current 
motors, and a regulating device for controlUng the speed of the motor 
consisting of a variable résistance permanently in shunt across the arma- 
ture, They equally fill the requirements of the other daims, except 
that they are direct instead of altemating current motors. Moreover, 
altemating current motors and controUers or regulating devices similar 
to those described in the complainants' patent existed and were in com- 
mon use before the complainants applied for their patent. The West- 
inghouse motor, the Novelty motor, and the Stanley motor were ail 
small alternating current motors of the direct current type, having field 
windings designed for rdatively high electromotive force, and armature 
coils designed for rdatively low electromotive force, a commutator and 
commutator brushes arranged at the neutral point, and ail connected in 
séries, as customary in direct currents. The Garhart patent shows a 
controller or regulating device similar to that shown in the Thomson 
patent, and in the complainants' patent, and at ail times after July, 1898, 
direct current electric dental engines provided with the Garhart con- 
troller were made and sold and in public use in the United States. The 
simple question in this case, therefore, is whether invention was shown 
by applying a regulating dévice formerly wsed on a direct current mo- 
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tor to an alternating' current motor, precisely similar, exccpt that an 
alternating, instead of a direct, current was employed ; or by applying 
to an alternating current motor, such as the Westinghouse, Novelty,_or 
Stanley motor, a regulating device like the Garhart controUer, which 
had long been used to regulate similar direct current motors. 1 cannot 
see that it was. 

The sole claim for invention made by the complainants' exp>ert and 
counsel is that alternating currents are so différent in their inhérent 
nature from direct currents that apparatus and processes applicable to 
one are not necessarily applicable to the other. Undoubtedly, in many 
important respects, alternating currents differ from direct currents, and 
require différent arrangements and machinery ; but the évidence shows 
that in many respects they also produce the same results and can be 
used with similar appliances. Direct currents were used commercially 
some years before alternating currents, and direct current appliances 
were therefore generally perfected first; but there is nothing in the 
évidence to show that, when alternating currents came into gênerai use, 
an electrician, called upon to devise a regulating device for an alter- 
nating current dental motor, would hâve any reason to suppose that 
the usual regulating device used on direct current motors would not 
work on an alternating current motor. Undoubtedly he might hâve 
suspected that it might not. The action of alternating currents is, in 
some respects, pecuhar and complicated. But as, in many respects, they 
produce the same results in opération as direct currents, it seems to 
me that the first suggestion which would arise in any mind, in devis- 
ing appliances to use with them, would be to try appliances which had 
succeeded with direct currents, unless there was some obvious objec- 
tion to doing so. In short, I think no invention was involved in using 
the same regulating device on an alternating current motor which had 
been successfully used on a direct current motor of substantially similar 
construction, and that there was no invention involved in attaching to 
such an alternating current motor as that used to drive the Westing- 
house fan such a regulating device as the Garhart controUer. I think, 
therefore, that the complainants' patents are invalid for want of inven- 
tion. 

This was the original view of the examiner in the Patent Office. The 
application was twice rejected on the ground, as stated on the first re- 
jection, that "it involved no invention to merely operate the motors of 
Davidson, Richardson, and Garhart by means of alternating instead of 
direct currents." The applicants finally amended their spécification by 
adding before the claims the f oUowing : 

"The funetlon of the résistance In shunt with the armature of a serles- 
wound motor of the direct-current type, which is wound, as stated, for alter- 
nating currents, is not only to malntain the voltage at the armature-terminals 
constant, but permits an armature-wlnding of relatively low self-induction or 
few turna, which Is necessary in an alternating-current motor of this type 
to prevent excessive sparking." 

After this amendment the patent was allowed. I think, f rora the év- 
idence, that the statements contained in the amendment were incorrect, 
and, in any event, I cannot see how its insertion in the spécification 
changed the fact that it involved no invention to operate a motor by 
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means of an altematîng instead ofa direct current, wlien the motor is 
of a kind which will operate in the same way with either kind of cur- 
rent. 

The conclusion that the complainants' patents are invalid for want 
of invention makes it unnecessary to pass upon the subtle and difficult 
question whether the opération of the regttlating device in the defend- 
ant's motors is so substantially identical with that shown in the com- 
plainants' patents that, if those patents were vaHd, it would infringe. 

My conclusion is that the complainants' bill should be dismissed, with 
costs. 
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(Circuit Court, D. Connectlcut Ocfober 81, 1907.) 

No. 1,123. 

Patents— Strrr in Equitt ros Infbihgkmknt— Sttpplementai, Biuc, to Bbino 
IN New Pabties. 

After a suit for Inïrlngement of a patent agalnst a corporation haa 
been lltigated to a conclusion on the merlts, resultlng In an Interlocutory 
decree sustalnlng the valldlty of the patent, and direetlng an accoimtlng 
for profits and damages, and the master has taken such accounting, the 
court wUl not permit the complalnant by a supplemental blll to brlng In 
oflBcers or dlrectors of défendant to charge them with UablUty as Indl- 
Tlduals upon the final decree whIch may be entered, but wUl leave him 
to hls remedy by a plenary suit, in which the défendants may hâve thelr 
day In court 

In Equity. On pétition for leave to file supplemental bills. 
See 136 Fed. 414. 

Verrenice Munger and George D. Seymour, for complainant 
Williams & Harriman, for défendant. 

PLATT, District Judge. The original bill herein ofFers a peculiar 
and rather interesting story, It is a patent suit, based on a fingernail- 
clipper patent (No. 669,903, October 20, 1896), demanding the usual 
remédies. At the hearing on the merits I found a trace of invention 
in the patent which saved its life, but the quantity was so trifling 
that I thought the defendant's device avoided it. The higher court 
was persuaded by my expressed views to sustain the patent, but 
thought that défendant invaded the territory pre-empted by one of 
the daims, As a resuit of such action an injunction was granted, and 
a master appointed tô take an account of damages and profits and re- 
port. 

Complainants in their pétition say that during the accounting they 
discovered that the four directors of the défendant company, as in- 
dividuals, aided and abetted the corporation défendant in the infring- 
ing acts, and that by reason of such acts the défendant has become 
insolvent, and therefore demand that said directors, as individuals, be 
made jointly responsible with the défendant for the damages, if any, 
which may be found due the complainant on the master's report. They 
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did not file the pétition when they first learned the facts, but say with 
delicious frankness that it was not worth while to do so until they 
knew what view the master would take of their contentions on the 
accounting against the défendant company. In opposing the péti- 
tion, the directors, as individuals, say that they hâve only acted as 
officers of the corporation; that they hâve not reccived a penny of 
salary or of profit, and never will; and that their officiai action was 
animated by the best of faith. They further say that the défendant 
was solvent at the start, and that they had no idea, when as ofiîcials 
they were directing the management of the défendant, that it was 
likely to be financially embarrassed; and that the whole trouble is 
that the complainant has ruined it by insistent and successful attack 
in this litigation. My view of the matter relieves me from deciding 
the disputed questions of fact, if indeed any exist. 

Let us assume that ail which the complainant allèges, and much 
more, is true. Up to this time the only défendant has been the cor- 
poration itself. If the directors bave committed individual wrongs 
upon the complainant, they cannot as individuals be said to bave been 
privies in the pending suit. It is now proposed to foreclose them 
from ail right to litigate the validity and infringement of the patent, 
and to bind them by the results of the master's report, if the court 
happens to accept any part of his recommendations. There is noth- 
ing left to lijigate, except the question of individual responsibility 
on the part of the four directors. Such action would deprive thèse 
new parties of at least two days in court — one on the patent, and one 
on damages and profits. If the complainants think that the entire 
course pursued by the organizers of the défendant corporation spells 
out a conspiracy, then obviously, the evil having been done, the reme- 
dy is in law rather than equity, but they bave not gone to the extent 
of making such a charge as that. After unusually careful délibéra- 
tion, induced by the peculiarity of the situation and an intense désire 
to do absolute justice, I am convinced that it would be a great abuse 
of my discretionary power as an equity judge to permit the filing of 
the supplemental bill. 

The pétition is denied. 



GEORGE FROST CO. v. E. B. ESTES & SONS. 

(Circuit Court, D. Massachusetts. October 30, 1907.) 

No. 389. 

Teadb-Mabks and Teade-Names— Unfaie Compétition— Imitation of Pat- 

ENTED AKTICLE. 

Complainant, as exclusive licensee, manufactured a hose supporter haT- 
Ing a rubber button for attachment to the hose whlch was protected by a 
patent, and advertised and sold Its supporters under the trade-name of 
"Velvet Grlp." Défendant made and sold wooden buttons or collets In- 
tended for slmllar use, colored In Imitation of rubber, and used on hose 
supporters whlch were sold by dealers as rubber button supporters, and 
sometlmes as "Velvet Grlp" supporters. Eeld, that such sales constittit- 
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ed unfalr compétition, and that défendant was chargeable Bs a eontrlbutor 
thereto and would be enjolned. 

[Ed. Note. — For cases In point, see Cent Dlg. Tol. 46, Trade-Marks and 
Trade-Names, gS 7&-86. 

Unfalr compétition, see notes to Scheuer v. Muller, 20 O. O. A. 165; 
Lare v. Harper & Bros., 30 0. O. A. 376.] 

In Equity. On motion for preliminary injunction. 

Kish, Richardson, Herrick & Neave, for complainant. 
George C. Wing and George C. Wing, Jr., for défendant. 

LOWELL, Circuit Judge. This is a bill in equity to restrain un- 
fair compétition. The complainant is the exclusive licensee under 
letters patent No. 552,470, issued to Gorton for an improvement in 
the button by which hose are attached to hose supporters. The fea- 
ture of novelty contained in the patent, as stated by the Circuit Court 
of Appeals for the Second Circuit, résides only in the material of 
which the button is composed, viz., rubber. Geo. Frost Co. v. Cohn, 
119 Ked. 505, 56 C. C. A. 185. The complainant has reserved for 
itself the exclusive use of that particular form of the Gorton inven- 
tion wherein a rubber button with métal rivet is employed, and has 
established a large manufacture and sale of hose supporters con- 
taining this button. "Velvet Grip" is the trade-name of thèse sup- 
porters. In advertising them, particular attention is directed by the 
complainant to the rubber button in question. The défendant is the 
maker of a wooden button or collet intended for use with a métal 
rivet like that employed by the complainant. This wooden collet is 
colored to imitate rubber, and the whole button is made in imitation 
of the complainant's. The évidence shows that hose supporters con- 
taining wooden buttons precisely like the defendant's are commonly 
sold for rubber button hose supporters, and, in some instances, hâve 
been sold specifically for "Velvet Grip" supporters. In both cases 
the public has been led to believe that it is getting the complainant's 
wares. I am satisfied that the défendant makes his collets for the 
purpose of aiding in this déception and unfair trade, and I hold that 
it should be enjoined from contributing to the wrong done the com- 
plainant. Tubular Rivet & Stud Co. v. O'Brien (C. C.) 93 Fed. 200, 
and cases there cited. 

Motion for preliminary injunction allowed. 



THE ASK. 

(District Court, S. D. New York. October 21, 1907. On Motion to Amend 
Llbel October 31, 1907.) 

, Shipping — Vessbl Undeb Chaetee— LiABiLrrT foe'Damage to Caego. 

THe owner of a chartered veesel, whlcli becomes unseaworthy on the 
voyage to the port of loadlng, but falls to report her dlsablllty on her ar- 
rivai, in conséquence of which a cargo Is procured or prepared for shlp- 
ment, Is Ilable for the daniage legally resulting to the charterer from such 
Inablllty to take it or from delay In maklng repairs. 

[Bd. Note. — For cases In point, see Cent Dig. vol. 44, Shipping, { 449.] 
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2. SAME— CONSTETTCTION OP ChAETEB PABTT— DEIAT FOB REPAIES. 

A Steamer was chartered by a time charter for four round trlps to West 
Inâia or Central or South American ports. The charter party clearly con- 
templated the use for the carriage of tropical fruits, but the charterer was 
not Umited to such use. It also provlded that, in case of breakdown or 
delay for repairs for more than 24 hours, charter hlre should cease untll 
she was In an efficient state to résume service. She made three trlps, 
each tlme brlnging a cargo of bananas. On her arrivai at the same port of 
loading for a slmllar cargo on her fourth trip her furnaces had become de- 
fective, renderlng a delay for temporary repairs necessary. Held, that 
the fact that the last cutting of bananas for the season was then ready 
to be made, and that owlng to her delay she was vmable to take the car- 
go Intended for her, dld not authorize the charterer to tenninate the char- 
ter, nor affect her llabllity, whlch, under the charter party, was llmited 
to the loss of hlre during the time of the delay in making repairs. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shlpping, § 136.] 

On Motion to Amend Libel. 

8. Admiealtt— Pleading— Amendment or Libel. 

An amendment to a libel cannot be allowed after the hearing, where It 
would substantially change the cause of action and require for its sup- 
port other and différent proof, and espeçlally where such proof would be 
Inconsistent wlth the évidence glven on the hearing. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 1, Admlralty, § 525.] 

4. Shippino — Loss of Cargo— Riqht of Chabteeeb to Recoveb Damages. 
A charterer of a vessel to carry a cargo of whlch he la not the owner, 
but merely the agent for its sale on commission, has no légal interest 
thereln whlch will support an action agalnst the vessel for its loss or 
damage ; nor can he malntain such action as trustée for the owner, who 
was not a party to the charter. 

In Admiralty. Libel in rem against the Ask and in personam against 
her owner for breach of contract. 

Libelant was tlme charterer of the Ask for four round trlps from North 
Atlantic ports to the West Indies and/or any Central or South American port 
(with some trlfling exceptions) north of the River Plate. The charter party 
Is entltled. In prominent type, "Tlme Charter, West India Fruit Trade." It 
provides for building a deck In the vessel's hold "strong enough to hold tiers 
of fruit" It prohibits the crew from carrying "bananas or other merchandise 
for their own accouut," and déclares that the "donkey boiler shall not be work- 
ed when bananas are carrled." The vessel is forbidden under ordinary clr- 
cumstances to stop for salvage purposes "on account of the perlshable nature 
of the cargoes that thls steamer is Intended to carry." As matter of fact 
the Ask dld carry bananas from Nlpe Bay to North Atlantic ports for three 
trlps, and the loss and damage sued for occurred while she was upon her 
fourth trip for the same purpose. The foregoing are ail the provisions of the 
charter party emphasizing tiie proven fact that the spécifie object of the char- 
ter was to get a vessel for the carriage of perishable tropical fruit. The range 
of occupations, however, permitted by the charter party was far greater than 
merely carrying fuit The carriage of any "lawful merchandise, Including 
petroleum or Its product in cases," was contracted for ; and, as above indicat- 
ed, the ports to whlch the Ask might be sent Included njany not known In the 
fruit trade. Charter moneys were to be paid each calendar month, and hlre 
was to continue "untll her delivery to owners (unless lest) at a port in the 
United States." The vessel was in the iisual form warranted as "in every 
way fltted for the service," and the owners further covenanted to "malntain 
her In a thoroughly efficient state in hull and machinery for and during the 
services, guaranteeing to malntain the boilers in a condition to bear a work- 
Ing pressure of at least 60 pounds (and this pressure to be carrled continu- 
ously) during the whole term" of the charter. The breakdown clause is as 
follows: "In the event of * * * breakdown of machinery or damage pre- 
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ventlng the worklng of the steamer for more than 24 hours at sea, the pay- 
ment of hlre shall cease untll she be again lu an efficient state to résume her 
service; • *, • also any loss of tlme • • • from repalra to hull and 
macbinery, whlch are for owner's account, not being complète after cargo 
and coals are on board and hour of salUng lias been flxed by charterers, and 
notice glren to captaln, tbe time lost Is for the steamer's account" 

On ber fourth trip the Ask arrived at Nlpe Bay on the aftemoon of Oc- 
tober Slst. On tbe momlng of November Ist tbe master went ashore and saw 
bis cbarterers, "to flnd ont wbere we were to sali for." At 10 a. m. he 
returned to bis sblp and was then Informed by bis cblef englneer that the 
crown sbeets In two out of the three furnaces "were down; there were pockets 
In tbem." Bellevlng that thls would necessltate only a réduction of steam 
pressure, and tbat to a degree not vltlatlng the steam warranty above noted, 
tbe master gave orders to continue to prépare for loading. About two hours 
later the englneer came agaln, saylng tbat ail three furnaces had pockets in 
tbem, and tbat it might be unsafe to proceed, and that at ail events the vessel 
could not sàil untll after a survey had been beld upon ber. Early on the 
afternoon of tbe same day tbe master weat ashore and reported this condition 
of affalrs to tbe charterers, who bad In tbe meantime eut and prepared for 
shipment a cargo of bananas, whlch was rulned before the Ask could sail with 
temporary repairs. Tbis was the last cargo of the season. There was no 
otber business at Nlpe Bay. The charterers repudiated ail llablHty upon the 
cbarter party, and now sue for ail the charter hlre pald on account of this 
fourth round trlp, ail expenses Incurred by them in respect thereof, and for 
the value of the lost bananas. The cuttlng of thèse bananas had begun as 
soon as the Ask was In tbe barber. Some of tbem bad undoubtedly been 
removed from the plants before the master could bave bad any opportunlty 
to report the unseaworthy condition of bis vessel ; and by tbe tlme be dld make 
sucb report the cargo was entirely ready for shipment. 

Wben the vessel began ber outward voyage on the last round trip there Is 
nothing in tbe case to show that she was not in a seaworthy condition. I flnd 
that wben sbe arrived at Nlpe Bay shg was in an imseawortby condition for 
the carriage of any cargo. That change In condition was caused by the undue 
heating of tbe crown sbeets of the furnaces, rendered possible by a deposlt of 
greasy dlrt on tbe upper side of the crown sbeets, whlch deposlt was the re- 
Bult of négligence In the management of the filter, a part of the condenslng ap- 
paratus. The conséquent déformation of the crown sbeets should bave been 
visible upon an Investigation by a compétent englneer before arrivai In Nlpe, 
and I conclude as matter of fact that the vessel's condition exlsted on arrivai, 
should bave been known on arrivai, and ber owner Is responsible for ail the 
conséquences of falUng to communicate to tbe charterers what he was bound 
to know, as fully as if be bad actually known It. It appeared upon the trial 
tbat tbe llbelant's only interest In tbe lost cargo of bananas was as a commis- 
sion merchant, and It dld not appear that any advances bad been actually 
made thereon. 

Wheeler, Cortis & Haight, for libelant 
Convers & Kirlin, for claimant and respondent. 

HOUGH, District Judge. The daim for loss of bananas becomes 
académie, through the unexpected testimony showing that libelant had 
lost nothing by the destruction thereof. The Habil (D. C.) 100 Fed. 
120. But my view of that question may render clearer the disposition 
of the rest of the case. This is not an instance of prématuré cutting of 

Ïerishable fruit, as in The Curlew, 55 Fed. 1003, 5 C. C. A. 386, and 
'he Disa (D. C.) 153 Fed. 322. Thèse cases recognize the duty on 
the charterer's part to give timely and reasonable notice of inability 
to perform his expected contractual obligation. As soon, therefore, as 
the Ask had reported and said nothing as to such actually existing in- 
ability, the charterer had full right to expect transportation of his 
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cargo; and it was well known to both parties that that cargo con- 
sistée! of bananas, that would soon rot after cutting, if not removed 
from the tropical climate. The right above recognized is not expressed 
în the words of the charter party, but grows out of the relation of 
the parties. It could hardly be contended that the ship might conceal 
her known defects, load her cargo, and then remain in port making re- 
pairs, with no greater liability than temporary loss of charter hire; 
yet to that extent must an argument go which dénies ail liability for 
failure to communicate known disabilities at a time when the other 
party has a right to présume fitness and upon such presumption is chan- 
ging his own position for the worse. Whether the liability is in rem, 
as well as personal, need not be considered. 

This cause of action, however, having been swept away by the évi- 
dence, there is left the inquiry whether the failure to inform the char- 
terers of the Ask's unseaworthiness, with the resuit that the last cargo 
of the Nipe Bay crop could not be transported upon her, aflforded any 
reason for throwing up the charter. This query is very différent from 
that relating to the loss of the eut bananas. The charter party did not 
engage the Ask to carry that cargo or none, nor is there anything in 
the évidence showing on the shipowner's part any knowledge or duty 
to know that with the cutting of November Ist the banana crop was 
ended. Laying asîde ail questions arising from the négligence and si- 
lence of the engineer and^the conséquent misinformation of the cap- 
tain, the material facts are simply thèse : The Ask broke down and rë- 
quired temporary repairs, When such repairs were made she could 
carry 60 pounds of steam. For such contingencies the charter party 
provides a stipulated measure of damage — i. e., loss of charter hire — 
and no other measure is permissible, unless a covenant could be found 
in the contract obliging the vessel to transport the last cargo of the 
season from Nipe Bay, and no other. It is too plain for argument 
that no such contract was made. 

It follows that the libelant should hâve a decree for the amount ten- 
dered at the beginning of the trial, viz., $259. If, however, libelant 
thinks that under the principles above laid down more than that sum 
is recoverable, it may take a référence, ail costs after tender to be on 
the libelant unless more than $359 be recovered. If the tender be ac- 
cepted without référence, costs of the trial must be paid by libelant. 

On motion to amend libel, made after testimony closed and case sub- 
mitted and argued. 

HOUGH, District Judge. The amendment proposes to state that 
libelant at the times in the libel set forth was trustée for the Dumois 
Nipe Company, that the bananas in question were intrusted to libelant 
by said company, and that libelant "is accountable to said Dumois Nipe 
dompany for the same." "Amendments in matters of substance should 
not be allowed on the hearing, unless the justice of the case requires it, 
and then to conform to the proof ; and in no case should an amend- 
ment be allowed on the hearing which would change the entire cause 
of action," The Habil (D. C.) 100 Fed., at page 123. Even more 
stringently is the rule enforced after hearing, both in admiralty and eq- 
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uity. The Thomas Melville (D. C.) 31 Fed. 486; Gubbîns v. Laugh- 
tenschlager ^C. C.) 76 Fed. 615. Thèse rules hâve recently been re- 
stated in our own drcuit in The Minnetonka, 146 Fed. 509, 77 C. G. A. 
217, and The Hamilton, 146 Fed. 734, 77 C. C. A. 150. 

The amendtpènt hère prayed for îs most sûbstantial. I incline to 
think it changes the cause of action, and am sure it does not conform to 
the proof. If libelant had originally pleaded that the charter party 
was made by it as trustée for the Dumois Nipe Company, the contract, 
nevertheless, would hâve been that of libelant, and not that of its cestui 
que trust; and, though the fruits of any action for breach thereof 
would bave inured to the benefit of the Dumois Nipe Company, such 
breach, if usable as a basis for action, must hâve been an infraction by 
ship or owner of the contract made with libelant, and not with its cestui 
que trust. If, therefore, the Cuba Planters' Company were a trustée, it 
alone could sue for breach ; but that company suffered no damage, as 
positively swom to by Mr. Dumois. In truth, the testimony already 
taken shows that it was not a trustée, but merely a selling agent, as aiso 
clearly sworn to; and from thèse vital statements Mr. Dumois cannot 
be permitted to départ, or contradict his own testimony by trying to 
show, in the language of the amendment, that libelant "is accountable to 
said Dumois Nipe Company for the" baiianas in question. 

The reason for a trustée being entitled to recover damages which 
do not fall upon his private purse is that he has the légal title to that 
which is injured ; but it is impossible to read Mr. Dumois's frank state- 
ments, made in entire ignorance of the légal effect thereof, without f eçl- 
ing that libelant never had the légal title to said bananas. It is thus 
clear that what this motion really seeks is, not to make the pleadings 
conform to existing proof, or merely to change the title or capacity of 
the libelant and recover on testimony already adduced (The Hamilton, 
supra; Morgan v. Halberstadt, 60 Fed. 592, 9 C. C. A. 147; Van 
Doren v. Pennsylvania R. R. Co., 93 Fed. 260, 35 C. G. A. 282), but 
first to change the pleadings by putting the cause of action into the 
ownership of another légal entity, and then endeavor to vary or ex- 
plain away material évidence by further testimony. Such a proceed- 
ing I think entirely without warrant or précèdent and beyond the 
power of any court. 

The motion to amend is therefore denied. 



In re BALL. 

(District Court, B. D. Ne^ îork. November 1, 1907.) 

Bahkrtjptct—Involtjntaky Pétition— SuiTiciENCY. 

The statements maâe In a pétition In Involuntary bankruptcy In ac- 
cordance with the fonn 'prescribed by the raies In battkruptcy, In which 
the petltioners "represent" certain facts to be true, are of matters which 
must necessarlly be alleged on hearsay, and do not purport to be of facts 
to which the petltioners maite oath as Personal witnesses, and hence the 
Maternent in the pétition tbat it Is made on information and belief does 
not àdd to nor detract from the strength of the allégations made, nor is a 
■tatement, In the veriflcation, that afflants belleve the matters so alleged 
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on Information and belief to be true, ground for dlsmlsslng the pétition, al- 
though Improper In form. 

2. Bame— AcTs Oï Bahkeuptot— Payments Made With Intent to Peefeb 
CJeeditobs. 

A pétition In involuntary bankruptcy is not demurrable because the 
alleged acts of bankruptcy consisted of tbe making of numerous small 
payments to credltors by the défendant while insolvent, since the efifect 
of such payments was to glve préférences, and such efCect must bave been 
known and Intended by the debtor. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 6, Bankruptcy, S§ 72- 
74.] 

In Bankruptcy. On demurrer to pétition. 

David H. Solotaroff, for bankrupt. 
Simon Rasch, for petitioning creditors. 

CHATFIElvD, District Judge. A demurrer was filed to the orig- 
inal pétition in bankruptcy herein, on the ground that the pétition 
was indefinite and merely in the language of the statute. Under di- 
rection of the court, an amended pétition was filed, to which a de- 
murrer has been interposed, upon the ground that, "upon the face 
thereof, the facts alleged in the amended pétition do not constitute 
acts of bankruptcy." In support of the demurrer, argument has 
been made as to the sufficiency, as to form, of the various alléga- 
tions, and of the vérification. It is apparent that this ground of ob- 
jection is not included within the scope of the demurrer as filed, but, 
the argument having been made, and answered by the attorney for 
the petitioning creditors, it will be considered first. 

The précise language of the allégation in each instance is that : 

"Your petltioners further show that the sald alleged bankrupt Is Insolvent, 
and that within four months next preceding the date of the original pétition 
herein, * • • and whlle Insolvent, commltted an act of bankruptcy, In 
that, as your petltioners are Informed and verlly believe, that the sald al- 
leged bankrupt, while insolvent, • * * -with Intent to hlnder, delay, and de- 
fraud his creditors, and with the Intent and purpose of givlng préférence 
♦ • • upon an alleged antécédent indebtedness, • • * made a pay- 
ment of money • * ♦ with intent," etc. 

There are some 33 instances of this character alleged, and the al- 
légation is also added that the petltioners are informed and verily 
believe that the said alleged bankrupt within four months next pre- 
ceding the date of the filing of the pétition herein " * * * did 
transfer, conceal and remove part of his assets and property," etc. 
The vérification is as follows: 

"* * • Being duly sworn, déposes and says: That he Is a member of 

the flrm of , one of the petltioners mentioned in and described in, and 

who hâve subscrlbed the foregoing pétition ; that the members of the sald flrm 
are * * ♦ ; that the foregoing pétition has been slgned by déponent for and 
with the anthority of sald flrm of petltioners, and that déponent has Personal 
knowledge of the facts contalned in the foregoing pétition and makes Bolemn 
oath that sald facts are true, êxcepting as to those matters stated to be al- 
leged on Information and belief, and as to those matters he belleves it to be 
true." 

Under the authority given by the bankruptcy statute, certain forms 
were adopted and promulgated by the Suprême Court of the United 
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States upon tHe 28th day of November, 1898, to talce effect January 
2, 1899, of which the fifth form provides for a creditor's pétition in 
involuntary bankruptcy. The particular allégation in this form re- 
lating to the point raised hère is as follows : 

"And your petltloners further represent that sald Is Insolvent, and 

that wlthin four months next preceding the date of thls pétition the sald 

committed an act of bankruptcy, In that he did heretofore, to wit, on the 
day of — ." 

The pétition is to be followed by a vérification: 



"Dnlted Statea of America, District of . — ss. 



belng three of the petltloners above named, do hereby make solemn oath that 
the statements contalned in the foregoing pétition subscrlbed by them are 
true." 

It would seem from the language of the prescribed form that a 
pétition in involuntary bankruptcy is looked upon in the same light 
as a complaining affidavit in the matter of a criminal charge. The 
language "your petitioners further represent that" is the statement of 
a conclusion and of an allégation which it is apparent must in ail 
cases be made upon hearsay, information, and knowledge derived from 
sources other than the actual personal knowledge of the party mak- 
ing the pétition. The language of the vérification is to the eiïect 
that the petitioners swear that the statement made by them is true. 
This statement is that they "represent" or allège to the court the 
doing of certain things by the alleged bankrupt. The affiant swears 
that he charges certain acts against the bankrupt, and he implies that 
he has verified them so as to be willing to stand by the conséquences 
of his charge. He is not testifying as to what he has seen or done. 
The vérification is not équivalent to an oath that the person making 
the vérification has actual knowledge that certain acts were done 
because they occurred in the présence of the petitioner. The oath 
is not subject to the rules of competency with respect to hearsay tes- 
timony. On this account, the insertion of the words in a pétition 
that it is made upon information and belief neither add to nor de- 
tract from the strength of the allégation, and likewise in the vérifica- 
tion the additional statement, that the petitioners believe the matters 
which are stated to be alleged upon information and belief to be 
true, is mère surplusage, and, while the language should not be used, 
it is no ground for dismissing the pétition. The cases cited are not, 
in the opinion of the court, in contradiction of this view. 

As to the other objection raised, that each of the payments were 
small in amount and made in the ordinary course of business, and 
that this would indicate that the alleged bankrupt was attempting 
to pay his debts instead of creating a fraudulent préférence, it is only 
necessary to say that the character of the payments, and the small- 
ness of their amounts, certainly do seem to indicate that the bankrupt 
wàs paying his current inçidental debts, 'as he had the opportunity 
and funds so to do. Nevertheless, if he was insolvent, and if he made 
each of thèse respective payments with a knowledge that he could 
not at that time pay his other creditors whose claims were due, and 
with the additional knowledge that each of thèse payments was in 
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efïect a préférence, although the bankrupt actually expected to de- 
f raud no one, and hoped to pay his debts in fuU, the acts alleged come 
within the provisions of the bankruptcy statute. 

The demurrer, therefore, will be overruled, and the matter will 
take the regular course. 



In re WILCOX. 

(District Court, W. D. Mlchlgan, S. D. June 15, 1907.) 

Bankbuptct— Fbeb of Refebi»— Sebvices Rbndebed on Application foe Dis- 

OHABOZC. 

Under Bankr. Act July 1, 1899, as amended In 1903 by addlng sectioa 72 
(Act Feb. 5, 1903, 32 Stat 800, c. 487, § 18 [V. S. Comp. St Supp. 1907, p. 
1033]), providing that "neither the référée nor the trustée shall in any 
form or guise receive, nor shall the court allow them, any other or further 
compensation for their services than that expressly authorized and pre- 
seribed in this act," the court bas no power to allow spécial compensation 
to a référée for services rendered on a référence to hlm of a contested ap- 
plication for discharge as authorized by gênerai orders in banliruptcy 
No. 12. 

In Bankruptcy. 

KNAPPEN, District Judge. Objections having been filed to the 
bankrupt's discharge, the matter was referred to the référée, who now 
asks for spécial compensation for his services under that référence. 
The sole question presented is whether the statute permits spécial 
compensation for such service. 

The original bankruptcy statute provided that référées should re- 
ceive as full compensation for their services a fee of $10, plus a 
commission of 1 per cent, on sums paid as dividends and commis- 
sions, or one-half of 1 per cent, on amounts paid creditors under 
composition. Bankr. Act July 1, 1898, 30 Stat. 656, c. 541, § 40 
[U. S. Comp, St. 1901, p. 3436]. Under this section it was held in 
at least two reported cases that the référée was entitled to additional 
compensation for services under a référence of this nature upon the 
ground that the référée acted in such case as a spécial master. Fel- 
lows V. Freudenthal, 102 Fed. 731, 42 C. C. A. 607 ; In re Grossman 
(D. C.) 11 Fed. 507. The contrary was held in Re Troth (D. C.) 
104 Fed. 291. But for the statute of 1903 I should be inclined to 
hold that the référée is entitled to extra compensation for this class 
of services. The fées given by the statute of 1898 were generally 
regarded as inadéquate, and in several districts it seems to hâve been 
the practice, by one method or another, to provide for additional 
compensation to référées. In 1903, however, the bankrupt act was 
amended by increasing the referee's fee to $15, and providing for an 
additional fee of 25 cents for every proof of claim filed for allowance, 
and extending the 1 per cent, commission to ail moneys disbursed 
to creditors by the trustée. The amending act of 1903 contained this 
express condition: 

"Sec 72. That neither the référée nor the trustée shall In any form or guise 
recelT*, nor aball th* court allow them, any «itlier or further compensation 
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for thelr services than that expressly authorlzed and prescrlbed In this act." 
Act July 1, 1898, amended by Act Feb. 5, 1903, c 487 [U. S. Oomp. St Supp. 
1907, p. 1083], 82 Stat 797. 

Ail the décisions above dted were made previous to the 1903 amend- 
ment. Mr. Collier seems to think that, notwithstanding this amend- 
ment, it is within the province of the court to give additional com- 
pensation for services as spécial master. Collier on Bankruptcy (6th 
Ed.) p. 361. Mr. lyoveland is apparently of the contrary opinion. 
Loveland on Bankruptcy (3d Ed.) § 36. It seems to me clear that 
the act of 1903, ihcreasing the compensation of the référée, and add- 
ing the stringent prohibition against the receipt or allowance of "any 
other or further compensation for their services than that expressly 
authorized and prescribed in this act," virithout any limitation to 
services performed under the act, was passed to meet the conditions 
above referred to, and was intended to eflfectually forbid allowances 
of the nature hère in question. It is difEcult to imagine language 
more apt to that end. The case of In re Goldville Manufacturing 
Company (D. C.) 123 Fed. 579, does not hold to the contrary of this 
view. There the compensation was allowed because the services had 
been rendered before the act of 1903. 

It is suggested that the services in this class of référence are per- 
formed, not as référée, but as spécial master, and not under the stat- 
ute, but under the gênerai orders in bankruptcy, and that, therefore, 
the statute above quoted does not apply. The statute provides that 
référées shall "perform such part of the duties, except as to ques- 
tions arising out of the applications of bankrupts for compositions or 
discharges, as are by this act conferred on courts of bankruptcy and 
as shall be prescribed by rules or orders of the courts of bankruptcy 
of their respective districts, except as herein otherwise provided." 
Bankr. Act July 1, 1898, 30 Stat. 555, c. 541, § 38-a4 [U. S. Comp. St 
1901, p. 3435]. The référées, therefore, could not be authorized to 
détermine the question of the bankrupt's discharge, but the Suprême 
Court has authority to make gênerai orders within that limitation. 
General Order No. 12 accordingly provides: 

"(3) An application for a discharge * • • shall be heard and declded by 
the Judge. But he may refer such an application or any specifled Issue arlslng 
thereon, to the référée to ascertaln and report the faets." 

That the Suprême Court did not intend that additional compensa- 
tion should be given for services under such référence appears from 
General Order No. 35-2. 

"The compensation of référées, prescribed by the act shall be In full com- 
pensation for ail services performed by them under the act or under thèse 
gênerai orders ; but shall not Include expenses necessarily Incurred by them In 
publlshlng or mailing notices, In traveling, or In perpetuating testlmony, or 
other expenses necessarily Incurred in the performance of their duties under 
the act and allowed by spécial order of the Judge." 

I see no escape from the conclusion that under the présent law the 
référée can receive no compensation for services except the fées and 
commissions specified in the statute ; and that the only speciiic allow- 
ailçe which can be mâde to him in connection with the services hère 
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involved is for expenses necessarily incurred. In re Daniels (D. C.) 
130 Fed. 597. 

The application for such spécial compensation must therefore be 
denied. 



UNITED STATES v. BAI/B. 

(District Court, D. South Dakota, W. D. September 3, 1907.) 

Woods and Foeests— Fobest Reskbvaticns— VioizAtion of Regulatiohs. 
The pasturlng of llve stock on a forest réservation o£ the United 
States without a permit, In violation of the régulations of the Secretary 
of the Interior and the Secretary of Agriculture, is punishable as a 
crlminal offense under Act June 4, 1897, c. 2, § 1, 30 Stat 35 [U. S. 
Cîomp. St 1901, p. 1540], which authorizes such régulations, and pre- 
«cribes the punishment for their violation. 

On Demurrer to Indictment 

E. E. Wagner, U. S. Atty. 
Chauncey L. Wood, for défendant. 

CARLAND, District Judge. The défendant has interposed a gên- 
erai demurrer to the indictment returned against him, and for ground 
of demurrer states that said indictment does not state facts sufficient 
to constitute a public offense under the laws of the United States. 

It will only be necessary to set forth the language of the first count 
in order to présent the question raised by the demurrer, as the counts 
of the indictment do not differ, except as to the time of the offense and 
as to the number of cattle. Count No. 1 is as follows : 

"That Robert Edward Baie on the 29th day of June, 1906, at the Black 
Hills Forest Reserve, South Dakota, then and there did unlawfully and 
wrongfuily graze upon the Black Hills Forest Reserve certain live stock, 
to wit, 75 head of cattle, the said Robert Edward Baie then and there not 
having any permit or license therefor and without any authority of law so 
to do oontrary to the form, force, and effiect of the statutes of the United 
States in such cases made and provided and contrary to the rules and régu- 
lations of the Secretary ôî Agriculture duly made and promulgated pur- 
Buant to said statutes regarding forest reserves to regulate their occupaney 
and use and to préserve the forests thereon from destruction." 

Section 5388, Rev. St.,. as amended by Act June 4, 1888, c 340, 25 
Stat. 166 [U. S. Comp. St. 1901, p. 3649], provides: 

"Every person who unlawfully cuts, or aids or is employed In unlawfully 
cutting, or wantonly destroys or procures to be wantonly destroyed, any tim- 
ber standing upon the land of the United States which, in pursuance of 
law, may be reserved or purchased for military or other purposes, or upon 
any Indian réservation or lands belonglng to or occupled by any tribe of 
Indlans under authority of the United States, shall pay a fine of not more 
than $500, or be Imprlsoned not more than 12 months, or both, in the discré- 
tion of the court" 

The act of June 4, 1897, entitled, "An act making appropriations for 
sundry civil expenses of the government for the fiscal year ending June 
30, 1898, and for other purposes" (chapter 2, 30 Stat. 35 [U. S. Comp. 
St. 1901, p. 1540]), provides: 
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"Tlie Secretary of the Interlor shall make provisions for the protection 
against destruction by fire and déprédations upon tbe pnblic forests and 
forest réservations whlch may hâve been set aslde, or whlch may hereafter 
be set aslde, under act of March 3, 1891, and whlch may be contlnued, and 
he may make such rules and régulations and establlsh auch Bervice as wlll 
Insiire the objects of such réservations, namely, to regulate their occupancy 
and use, and to préserve the forests thereon from destruction; and any vio- 
lation of the provisions of thls act or such rules and régulations shall be 
punished as provided for In the act of June 4, 1888, amendlng section 5388, 
Eev. St. U. S." 

Pursuant to the act of June 4, 1897, régulations were promulgated 
by the Secretary of the Interior and the Secretary of Agriculture, upon 
whom the authority was subsequently conferred to prohibit the graz- 
ing of stock on forest réservations. 

The demurrer challenges the sufficiency of the indictment on the 
ground that it was unlawful for Congress to delegate authority to the 
Secretary of Agriculture and Secretary of the Interior to promulgate 
rules making the grazing of live stock upon a forest reserve without 
a permit a public offense. The error iii the position taken by counsel 
for défendant is in assuming that the Secretary of the Interior or of 
Agriculture did by rnaking a régulation that no live stock should graze 
upon a forest reserve without a permit create a public offense. Among 
the régulations made by the Secretary of the Interior and subsequently 
by the Secretary of Agriculture under the act of June 4, 1897, was one 
forbidding the "grazing upon or driving across a forest any live stock 
without a permit, or in violation of the terms of a permit, except as 
otherwise allowed by régulation." No offense is hereby created, but 
we tum to the act of June 4, 1897, and find that a violation of this 
régulation is punishable as provided in the act of June 4, 1888. It was 
clearly within the power of Congress to confer upon the Secretary of 
the Interior or Secretary of Agriculture the authority to make rules and 
régulations in regard to the occupancy and use of forest reserves. 
When the Secretary of the Interior or of Agriculture declared that a 
violation of the acts forbidden in the regfulation quoted was punishable 
by fine and imprisonment, neither intended to denounce the doing of 
the forbidden act as a crime under and by virtue of their own author- 
ity, btit merely to state the fact that the laws of the United States pun- 
ished a violation of the régulation by fine and imprisonment. The 
régulation itself being clearly within the power conferred by the act 
of June 4, 1897, no complaint can be made in référence thereto, except 
as to the matter of making its violation a crime, but that was donc by 
Congress, not by the Secretary of the Interior or of Agriculture. 

An indictment under this same rsigulation was sustained in United 
States V. Domingo (D. C.) 152 Fed. 566, and in United States v. De- 
guirro (D. C.) 162 Fed. 568. In the case of United States v. Matthews 
(D. C.) 146 Fed. 306, a contrary view is held. With ail due respect to 
the learned court which rendered the décision in the case last cited, 
the case principally relied on to sustain its décision (United States v. 
Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591) is direct author- 
ity for the position hère taken. In United States v. Eaton, supra, it 
was held that a régulation made by the Commissioner of Internai Rev- 
enue with the approval of the Secretary of the Trcasury for carrying 
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into effect Act Aug. 2, 1886, c. 840, 34 Stat. 309 [U. S. Comp. St. 
1901, p. 2238] , requiring certain acts to be donc by dealers in oleomar- 
garine, were not acts required by law within the meaning of section 
18 of said act, which made the willful omission, neglect, or refusai to 
do or cause to be donc any of the things required by law to be done 
a crime, but the Suprême Court, at page 688 of 144 U. S., page 767 
of 12 Sup. Ct. (36 L. Ed. 591), in the opinion in that case, said: 

"If Congress Intended to make It an offense for Wholesale dealers In oleo- 
margarlne to omit to keep books and render returns as required by régula- 
tions to be made by the Cîommissioner of Internai Revenue, It would hâve 
done so dlstinctly, In connection with an enactment such as that above clted, 
made In section 41 of the act of October 1, 1890 (26 Stat 621, c. 1244 [U. S. 
Oomp. St. 1901, p. 2235]). Régulations preserlbed by the Président and by the 
heads of departimenta, under authorlty granted by Cîongress, may be régula- 
tions preserlbed by law, so as lawfully to support acta done under them and 
lu accordance wlth them, and may thus hâve. In a proper sensé, the force 
of law; but it does not foUow that a thing required by them Is a thing so 
required by law as to make the neglect to do the thing a crlmlnal offense 
In a citizen, where a statute doeB not dlstinctly make the neglect In question 
a crlmlnal offense." 

This language of the court clearly indicates that, if section 18 refer- 
red to had specifically punished a violation of certain ruies of the Com- 
missioner of Internai Revenue, the prosecution would hâve been sus- 
tained. 

The judgment of the court is that the demurrcr be overruled- 



8TAMDABD LBATHER CO. t. NORTHERN ASSUR. CO. OP LONDON, 

ENGLAND. 

(Circuit Court, W. D. Pennsylvanla. November 14, 1907.) 

No. 42. 

InfroBANcn— CAitcEi^LATiON or Poliot— Notice ro Bbokeb. 

Plalntlff authorlzed a flrm of Insurance brokers to procure Insurance on 
property In a certain amount, and the brokers obtalned a pollcy from de- 
fendant and notifled plalntlff of the fact. Subsequently défendant notifled 
the brokers of Ita intention to cancel the pollcy, which by Its terms It 
could only do on notice. The brokers had not delivered the pollcy to 
plalntlff, nor notifled It of the cancellatlon, when the property was bumed. 
Beld, that they were agents for plalntlff for the purpose of procurlng the 
Insurance, but for that purpose only ; that dellvery of the pollcy to them 
was dellvery to plalntlff, but that on such dellvery their ageney ceased, 
and the notice to them was Ineffective to authorize the cancellatlon. 

[Ed. Note. — ror cases In point, see Cent. Dig. vol. 28, Insurance, U 601, 
508.] 

At Law. On motion for judgment non obstante veredicto. 

J. S. & E. G. Ferguson, for plaintiflf. 
J. H. Harrison, for défendant. 

BUFFINGTON, Circuit Judge. This was a suit by the Standard 

Leather Company against the Northern Assurance Company upon a 

policy of insurance. The company defended upon three grounds: 

First, that the policy was canceled before the fire ; second, that it was 

156 F.— 44 
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avoided by naphtha on the premîses; and, third, that immédiate no- 
tice of the fire was not given. The second and third grounds were de- 
cided in favor of the plaintiff by the verdict, and défendant now moves 
to enter judgment in its favor non obstante veredicto on the reserved 
question, viz. : 

"Whether the notice of caneellatlon In thls case, gIven to the brokers who 
procured the Insurance and not glven to the Insured, wàs sufflclent to cancel 
the pollcy." 

The facts of the case are: Priôr to May 31, 1904, the Negley & 
Clark Company, a firm of insurance brokers, solicited from Mr. Lappe, 
an ofïîcer of plaintiff, an order for insurance, and on May 31st wrote 
the plaintiff making an offer to secure $75,000. They were author- 
ized to secure it ; Clarkj one of the firm, testifying their instructions 
were "simply gênerai instructions to place some insurance, if we could." 
Thereupon they procured from the defendant's agent the policy in suit, 
were duly charged with the premiums, and no question of premium 
payment is made. On report to the défendant of the issue of the pol- 
icy by its agent, défendant directed its cancellation. The policy pro- 
vided as foUows: 

"This policy shall be canceled at any tlme at the reqnest of the Insured, or 
by the company by givlng flve daya' notice of Buch cancellation. If thls pollcy 
shall be canceled as herelnbefore provlded, or become Toid or cease, the 
premium havlng been actually pald, the unearned portion shall be returned 
on surrender of thls pollcy or last renewal, thls company retàlnlng the custo- 
mary short rate, except that when thls pollcy Is canceled by thls company by 
glvlng notice It shall retaln only the pro rata premium." 

Notice of cancellation was given to the Negley & Clark Company the 
latter part of June, but none to plaintiff by défendant or the Negley & 
Clark Company. The policy had not been delivered by the Negley 
& Clark Company to the plaintiff when they received notice of cancel- 
lation. On July 3d Clark, a member of the Negley & Clark Com- 
pany, informed Mr. Lappe they had secured $75,000 insurance on 
plaintiff's property. That property, so insured by the defendant's 
policy, was destroyed by fire on July llth. 

Now it is clear that in point of fact the Negley & Clark Company 
were agents of the plaintiff solely for the purpose of procuring insur- 
ance, for no express authority, verbal or written, authorizing any other 
act is shown. When they procured such insurance, and the defend- 
ant's policy was delivered to them as the plaintiff's agents, they had as 
between the plaintiff and défendant carried out their agency. To this 
effect is Grâce v. American Central Ins. Co., 109 U. S. 382, 3 Sup. 
Ct. 207, 27 L. Ed. 932, where it is said : 

"As the uncontradicted évidence was that Anthony's (Negley & 01ark'S> 
agency or employment extended only to the procurement of the insurance, 
• • * his agency ceased when the pollcy waa executed." 

That the policy remained in the hands of the agents did not enlarge 
the scope of their agency. The policy being in their hands as agents to 
procure, subséquent delivery or nondelivery to their principal neither 
broadened the agency nor affected the principal's rights. The policy 
having been executed by défendant and delivered to the plaintiff's 
agent, that, as between the défendant and the plaintiff, was a delivery 
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to the plaintifï. Such being the case, the law is well settled in the féd- 
éral courts (Grâce v. American Central Ins. Co., supra ; Kehler v. New 
Orléans Ins. Co. [C. C] 23 Fed. 709; Adams v. Mfg. Co. [C. C] 17 
Fed. 630) that notice of cancellation to the broker did not affect the 
rights of the insured. 

The motion of the défendant for judgment is denied. The clerk 
will enter judgment for the plaintifï on tfie verdict. 



In re BAILEY. 
(District Court, B. D. New York. October 29, 1907.) 

BAKKBtrPTOT— POWSBS OF OOUBT— DiSPTJTHiD TlTLB TO BEAL BSTATB— INJXTHO- 
TIOH. 

A court of bankruptcy Is wlthout jurlBdictlon, on a motion by a trustée 
for an Injunctlon, to détermine a dlsputed question of tltle to real estate 
between the state and the trustée, which can only be determlned In an 
approprlate action at law or In equlty ; nor Is there any reason why such 
court, concedlng Its power, should enjoln the state offlcers from maklng 
a sale of the property, which would be Ineffectlye to injure tlie estate 
should the trustée establish hls tltle. 

* 

In Bankruptcy. On motion for injunction. 

William Schuyler Jackson, Atty. Gen., for the State. 
Robert McC. Robinson, for trustée. 

CHATFIELD, District Judge. This question involves the settle- 
ment of a disputed title between the state of New York and the bank- 
rupt. The trustée m bankruptcy has held a sale at which certain land, 
more or less under water, was purchased, and title thereto has not 
been conveyed to the purchaser by the trustée, for reasons not appear- 
ing upon the record, but apparently having to do with an examination 
of the bankrupt's title. The state of New York claims the land as 
land under water, and there is an issue of fact as to whether this par- 
ticular property, known as "Sloop Bar Hassock," in Jamaica Bay, in 
this district, was or was not included in the property as to which title 
was adjudicated in a certain action for the partition of real estate, in 
which suit the grantor of the bankrupt was a party défendant, and in 
which his rights were litigated. Incidentally the motion raises the 
question of the authority of this court to pass upon the rights of the 
state of New York, and to enjoin the state, or any of its officers, in 
a proceeding in bankruptcy wherein the title of the state in real prop- 
erty is directly involved as an issue. But, inasmuch as the motion must 
be disposed of upon other grounds, it is ûnnecessary to consider the 
legality of the proceedings under the order to show cause, by which a 
sale, advertised by the state engineer under direction of the commis- 
sioners of the land office of the state, was stayed and prevented, pend- 
ing a considération of this motion. 

The question raised by such a stay is not whether a suit to détermine 
the statc's alleged title to the lands in question could hâve been con- 
stitutionally maintained in any court by the bankrupt, but whether a 
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District Court of the United States, having jurisdictîon in bankruptcy 
over ail property in the bankrupt's estate or apparently belonging there- 
to, could enjoin a proceeding which would affect the rights of creditors 
in the bankrupt estate, and throw a cloud upon the title of the trustée 
in bankruptcy to certain land pending a détermination by the court in 
bankruptcy of the contention which arises ad limine, namely, whether 
an issue is involved which must be litigated in an action at law or in 
equity, and not upon affidavits or testimony in bankruptcy proceedings. 
The power of any United States court to enjoin a state officer under a 
fédéral statute or upon constitutional grounds is too serions a matter 
to dispose of when its décision is unnecessary. And the Attomey Gen- 
eral of the State having in this proceeding presented the real issues in- 
volved, making it unnecessary to consider the power of injunction, 
the décision upon this motion will not be made to include a détermina- 
tion of that question. It is sufficient to say that this court saw fit to 
issue the injunction, and that the injunction has not been vacated, but 
is rendered unnecessary as the matter now appears. 

Upon the affidavits submitted a dispute of title is certaînly involved. 
The provisions of the bankruptcy law give no jurisdiction for the dé- 
termination of such a dispute on affidavits in the bankruptcy proceed- 
içg, unless the court in bankruptcy considers the transaction to hâve 
been so clearly the occasion of such f raudulent or dishonest action upon 
the part of the claimant or his grantor that no title could hâve passed or 
been acquired. If the state of New York has not title to thèse lands, 
then the estate of the bankrupt will not ultimately be injured by an at- 
tempted sale. If the state of New York has title, this should bie deter- 
mined by a suit in a proper court, and cannot be decided upon affi- 
davits. 

The motion for a permanent injunction will be denied, and the tem- 
porary stay vacated upon the entry of an order herein. 



THE ROCKAWAT. 
(District Court, D. Now Jersey. June 17, 1907.) 

1. MABrmni Iccbns— State Statutb Oebatino Ljens— C!ONSTiTCTiONAi,iTr. 

Where a vessel Is used on waters navigable only between différent places 
In the same state, a proceeding In rem to enforce a lien thereon created 
by a statuts of the state may be prosecuted In a state court as authorlzed 
by such statute, although, where It Is used on waters navigable between 
any point In that state and any other state or country, a lien for repairs 
or necessarles, though created by the state statute and not by the gênerai 
maritime law, Is enforpeable by a proceeding In rem only in the admlralty 
courts. Therefore a state statute provldlng for liens on vessels for work, 
materlals, or necessarles (urnished for the same is not unconstitutlonal 
because It prescrlbes a procédure In rem in a state court for the enforce- 
ment of such lien, which provision must be construed as applicable only 
In case of vessels used wholly In domestlc waters. 

[Ed. Note. — ^For cases In point, see Cent Dlg. vol. 34, Maritime Liens, { 
22. 

Created by state laws, see note to The Electron, 21 G. O. A. 21.] 

%, SAMB— RBPAIBS ON DOMESTIC VeSSEL— StATUTOBT IiIBN. 

Under the New Jersey statute (Act March 20, 1857 [P. L. p. 882]) as 
unended by Act Aprll 21, 1884 (F. L. p. 248), which gires a lien on a ves- 
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sel for repairs made thereon under contract wlth the owner, a Ubelant la 
entltled to a lien enforceable in a court of adœlralty for repairs made In 
that State on a domestlc ressel under charter, where It apx>ears tbat they 
were ordered by an authorlzed agent of the owner, and net by the char- 
terer. 

[Ed. Note. — For cases in point, see Cent Dlg. roi. 84, Maritime Liens, i 
46.] 

In Admiralty. 

James Parker, for libelant. 

Cushman, Dewell & Cushman, for claîmant. 

LANNING, District Judge. The libel filed in this case îs for the 
recovery of the value of certain repairs to the steam lighter Rocka- 
way, made at Perth Amboy, N. J., in June and July, 1905. In the ar- 
gument counsel on both sides hâve assumed that the repairs were made 
in the Rockaway's home port, but there is nothing in the libel, answer, 
or proofs expressly showing this to be the fact. In the libel there is, it 
is true, an averment that flie materials were fumished and the labor 
performed at Perth Amboy, N. J., and that by the act of the Législa- 
ture of New Jersey entitled, "An act for the collection of demands 
against ships, steamboats and other vessels," approved March 20, 1857 
(P. L. p. 382), and the supplément thereto, approved April 24, 1884 
(P. L. p. 248), the libelant bas a lien upon the vessel for the repairs 
made. To this averment the answer merely interposes a déniai of any 
lien "under the statutes of the state of New Jersey, or in any other 
way." If the Rockaway is a New Jersey vessel, a lien may cxist under 
the New Jersey statute. The Lottawanna, 21 Wall. 558, 580, 22 L. 
Ed. 654 ; Hankins v. Cox & Sons Co., 63 N. J. Law, 512, 44 Atl. 206 ; 
The J. E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 L. Ed. 345 ; The 
Glide, 167 U. S. 606, 17 Sup. Ct. 930, 42 L. Ed. 296 ; The Roanoke, 
189 U. S. 185, 23 Sup. Ct. 491, 47 L. Ed. 770. I shall assume, as I 
doubt not the fact is, that the Rockaway is a New Jersey vessel, and 
that she was repaired in a home port. The case rests therefore on the 
provisions of the New Jersey statute. 

That statute provides that: 

"Whenever a debt shall be contracted by the master, owner, agent or 
consignée of any ship or ressel within this state for elther of the foUowlng 
purposes : On accovmt of any work done, or materials or articles fumished in 
this state for or towards the building, repalring, fltting, furnlshlng or equlp- 
ping such shlp or vessel * * * such debt shall be a lien upon sucb ship 
or vessel, her tackle, apparel and fumlture, and continue to be a lien on the 
same until paid, and shall be preferred to ail other liens thereon except mari- 
ners* wages." 

It also authorizes any commissioner appointed by the justices of the 
Suprême Court of the state to take spécial bail and to administer 
oaths or affirmations, or any one of the justices of the Suprême Court 
of the state, or any one of the judges of the courts of common pleas, 
to issue a warrant to the sheriff, coroner, or any constable for the 
seizure of the vessel, her tackle, apparel, and fumiture, to answer the 
liens that may be established against her by the procédure prescribed 
by the statute. Under the authorities above cited, the procédure in rem 
thus prescribed cannot be prosecuted for the enforcement of any lien 
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against a vessel employed on the navigable waters of the United States ; 
but the procédure doubtlèss is applicable to a vessel used only for local 
traffic on one of the small lakes of New Jersey which has no communi- 
cation with anv of the navigable waters of the United States. See The 
Montello, 11 Wall, 411, 20 L. Ed. 191, and Birch v. King and Walton, 
71 N. J. Law, 392, 59 Atl. 11. In The Robert W. Parsons, 191 U. S. 
17, 28, 24 Sup. Ct. 8, 48 L. Ed. 73, it was held that a proceeding in 
rem to enforce a lien given by a statute of New York against a canal 
boat used in the Erie Canal and the Hudson river was whoUy within 
the jurisdiction of the admiralty courts, and that the lien could not be 
enforced by any proceeding in rem in any state court But it was also 
said : i 

"It is not latended hère to Intlmate that If the waters, though navigable, are 
wholly territorial and used only for local trafflc, such, for Instance, as the in- 
terlor lakes of the state of New York, they are to be consldered as navigable 
waters of the United States." 

Where a vessel is used on waters navigable only between différent 
places within the state of New Jersey, a proceeding in rem to enforce a 
lien thereon created by the New Jersey statute may be prosecuted under 
that statute; but, where it is used on waters navigable between any 
point in New Jersey and any other state or country, the lien for re- 
pairs or necessaries, though created by the New Jersey statute, and 
not by the gênerai maritime law, is enforceable by a proceeding in rem 
in the admiralty courts only. The part of the New Jersey statute cre- 
ating the lien is separable from the part prescribing the procédure for 
the enforcement of the lien. Where that procédure is inapplicable 
as in the présent case, the lieïi may be enforced in a court of admiralty. 
The objection of the daimant that the New Jersey statute is unconsti- 
tutional must therefore be overruled. With the restricted construc- 
tion above suggested, it is valid législation. 

The remaining question is: Do the facts justify the conclusion 
that a lien exists under the provisions of the New Jersey statute? It 
appears that the repairs were made between June 21 and July 28, 
1905. On June 14, 1905, the claimant, being the owner of the Rock- 
away, executed to George B. Bidwell, who seems to hâve acted as 
agent of the New York & New Brunswick Transportation Company, 
a charter party, by which the owner hired to Bidwell the Rockaway, 
with the services of her engoncer, for the period of 60 days from the 
date of the charter party, at the rate of $10 per day, Bidwell agreed 
to "provide and pay for ail provisions for and wages of the master, 
oflScers and crevir, except the wages of the engineer," and also to "pay 
for ail stores, coals, fuel, port charges, pilotages, stevedores, agencies, 
and ail other debts whatsoever excepting fire Insurance." The owner 
agreed to pay the engineer's salary. The seventh clause of the char- 
ter party is: 

"That In the event of loss of tlme from bréak down of machlnery or bollers, 
and contlnutng at one tlme for more than twenty-four honrs, the payment of 
hlra shall cease at the tlme of such accident or dlsaster, and shall not be re- 
sumed until said propeller be repalred by the party of the firs;t part (the own- 
er), and put In an efficient state for the services tor which she is requlréd, and 
re-dellvered at the place of repairs, unless it be mutually agreed to make tha 
deliveiy elsewhere." 
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The vessel's machinery broke down on the night of June 20th, and 
on June 21st she was taken to the libelant's dock in Perth Amboy for 
repairs. The libelant says that Mr. McLaury, who was the agent of the 
owner, told him, before any of the work had becn donc, to make the 
necessary repairs, saying that the boat must be gotten out as soon as 
possible, and that nothing more than what was actually necessary to 
put it into running condition should be done. The repairs made to 
the vessel on June 21st amounted to less than $300. The vessel was 
thereafter put into service, and again brought to the libelant's dock for 
further repairs about July 5th. John Kress, the libelant's foreman, 
says that after the vessel was brought the second time to the libel- 
ant's dock McLaury personally gave orders to make the additional 
repairs. McLaury, when called as a witness for the owner, testified 
that his conversation with the libelant in regard to the repairs refer- 
red exclusively to a pump for which the charge is $42.50, which he 
admits he directed the libelant to furnish, and he dénies that he au- 
thorized anything else to be furnished. Mr. Wiedenmayer, who is 
the président of tiie company owning the vessel, says that he spoke over 
the téléphone to some one representing the libelant, and told him thaï 
the boat was under charter, and that the libelant should, under no con- 
sidération, do any repairs to her, excèpt on the crédit of the charterei. 
The libelant admits that he was informed, before doing any work on 
the vessel, that she had been chartered, but it does not appear that he 
was informed as to the nature of the charter party nor as to who were 
the parties thereto. Mr. Henderson was produced as a witness on 
the part of the libelant, and says that he was acting as an agent of the 
New York & New Brunswick Transportation Company. Henderson 
says the Rodcaway was put on the New York & New Brunswick 
Transportation Company's line, according to the best of his recollec- 
tion, on the morning of June 15th — that is, the next morning after 
the date of the charter party — ^that she broke down on the night of the 
20th, and that on one occasion, which I think was after the second 
breakdown, McLaury, the agent of the owner, came aboard the vessel 
and gave an order to John Kress, the libelant's agent, "to fix her up 
and put her in shape to f ùli on as little expense as possible." Kress 
also déclares in his testimony that McLaury directed him to hâve the 
repairs made. 

As above stated, the seventh article of the charter party expressly 
provided that, if there should be a loss of more than 24 hours resulting 
from a breakdown of the machinery of the vessel, the charge of $10 a 
day should be suspended, and not resumed until the owner should 
put the vessel into a proper state of repair. There is some conflict in 
the proofs, but when McLaury was recalled on behalf of the owner, 
just before the testimony in the case was closed, he declared that, "if 
the truth came out, he [referring to the engineer in charge of the ma- 
chinery] would be the man who ordered thèse repairs." It will be 
remembered that the engineer, according to the charter party, was an 
employé of the owner. His wages were paid by the owner, and he was 
not in any sensé a représentative of the libelant or of the charterer. 
The effort of McLaury to shift responsibility for ordering the repairs 
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from hîmself, an authorized agent of the owner, to the engineer, an 
employé of the owner without authority to order repairs, is one that to 
my mind weakens the force of his testimony that he did net order 
the repairs. As agent of the owner, he doubtless desired the repairs 
to be made as soon as possible so as to avoid any loss of rental. I am 
satisfied the repairs were not ordered by the charterer. If they were 
ordered by the engineer, and McLaury, knowing that fact, remained 
silent, he must be held to hâve impliedly authorized them. I think 
there is no doubt but that McLaury either expressly or impliedly au- 
thorized the repairs. 

Havihg reached this conclusion, it must be remembered that we are 
dealing with a lien created, not by the gênerai maritime law, but by 
the New Jersey statute. That statute déclares that whenever a debt 
shall be contracted by the owner of a vessel within the state of New 
Jersey for repairs the debt shall be a lien on the vessel, her tackle, ap- 
parel, and fumiture. In The Iris, 100 Fed. 104, 112, 40 C. C. A. 
301, 309, Judge Putnam said : 

"There remalns the thlrtt principal point which we hâve stated^that, In 
the absence of proof that crédit was glren the vessel, no admlralty lien can 
arlse^ although the drcumstances fulflU ail the copflitlons whlch the local 
statute requires. ThIs Is ejupported by two supposed authoritles. In Ths 
Samuel Marshall, 64 Fed. .S96, 402, 4 C. a A. 885, there Is a dictum, In eftect, 
that a local lien can be ènforced In admlralty only where crédit Is given the 
vessel, and that In thIs respect there Is the same limitation as virith référence 
to supplies fumished a ship In a foreign port. The Lottawanna, 21 Wall. 
559, 22 li. Ed. 654, Is supposiad to lay down a slmllar rule at page 581 ; but thls 
question dld not arlse In that case, and at page 580 the opinion says: The 
rlghts of matéri'almen fumlshlDg necessarles to a vessel in her home port may 
be regulated In each state by state législation.' Also, In The Glide, 167 D. S. 
620, 17 Sup. Ot. 930, 42 L. E>d. 296, the opinion quotes from the Lottawanna 
the unquallfled language whicb we hâve already clted- In truth, thls third 
point Ib but a répétition, In a new form, of the last question whlch we hav« 
answered, and séems to be dlsposed of by what we hâve sald about The Qllde 
and The J. E. Bumbell ; and we hâve shown, by a full citation of authoritles lu 
the early part pf thls opinion, that the Suprême Court bas reiterated the un- 
restrlcted power of state Législatures to create liens on domestic vessels on- 
der such limitations as each may détermine." 

The above language is quoted, with approval, by the Circuit Court of 
Appeals of this circuit in the récent ca$e of The Vigilant, 151 Fed. 747, 
752, 81 C. C A. 371. Thèse authorities make it clear that the debt in- 
curred for the repairs to the Rockaway is a lien on the vessel, and that it 
is the duty of this court to enforce it. ; ' 

There wiU ;be a decree in favor of the libelant; but, as there is no 
proper ptoof of the cost of the repairs, the decree must be an inter- 
locutory one with a référence to a commissioner to take proof s on that 
point 
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BROWN T. AUMBACH et aL 

(Olrcalt Court, B. D. Pennsylvanla. October 31, 1907.) 

No. 10. 

L CouBTS— JuEisDicTioN OF Fedeeal CotTET— Anoillaet Sxjit by Receiveb. 

Where a fédéral court bas appointed a recelver for an Insolvent cor- 
poration, a suit brought by such recelver for the collection of an assess- 
ment made by the court on stockholders of the corporation to pay Its debts 
Is anclllary to the main suit, and Is cognlzable by a fédéral court, regard- 
lesa of the cltlzenship of the parties or the amount in controversy. 

[Ed. Note. — ^For Cases in point, see Cent Dig. vol. 13, Courts, f 801. 

Sults by or agalnst recelvers of, see note to J. I. Case Plow Works v. 
Finks, 26 0. a A. 49.] 

S. COBPOBATIONS— InSOLVKNCT PBOCEEDrNGS— CONOLtTSIVENESS OF OEDBBS ON 

Stookholdbbs. 

An order made by a court of equlty In a suit for wlndlng up the affalrs 
of an insolvent corporation levylng an assessment on stockholders of the 
corporation who are Indebted on unpaldsubscrlptions for the payment of 
the debts of the corporation is withln its Jurisdlctlon, and Is bindlng on 
the stockholders wlthout notice to them. 

t. BqxjiTT— JuBisDiciioN— Peeventinq Mtjltiplicitt of Suits. 

À recelver of an Insolvent corporation may maintaln a suit In equlty to 
collect an assessment made agalhst the stockholders, Joinlng a number of 
stockholders as défendants, on the ground of preventlng a multipllclty of 
suits, and the Inadequacy of the remedy at law, where the défendant» 
are numerous, tbe assessments are less than the full légal liability of the 
défendants, and are comparatively small, so that the cost of sépara te ac- 
tions would be dt^roportlonate to the amount recovered In many cases, 
and where from ail the circnmstances it appears that a single suit will 
best subserve the substantial interests of ail parties. 

[Ed. Note. — For cases in point, see Cent Dlg. voL 19, Equlty, U 167, 
16&] 

4. OOBPOBATIOKS— STATUTÔBT PbOCEEDINOS IH INSOLVEHOT— BrFEOT Oï Bahk- 
BtrPTCY liAW. 

The provisions of section 65 of the New Jersey corporation act (liaws 
1896, c. 185, p. 298), authorizliig proceedlngs in a court of equlty agalnst 
Insolvent corporations and the appolntment of recelvers thereln, were not 
superseded by the national bankruptcy law. 

In Equity. On demurrers to bill. 

Burr, Brown & Lloyd, for complainant 

Peter M. MacLaren, James S. Alcom, Georgje Irving Merrill, Sam- 
uel K. Louchheim, L,. h. Eyre, R. O. Moon, Geo. P. Rich, P. F. Roth- 
ermel, Jr., Henry S. Drinker, Jr., H. E. Kohn, F. K. Swartley, EUis 
Ames Ballard, Simpson & Brown, and Morgan & Lewis, for respond- 
«nts. 

HOLLAND, District Judge. This bill is filed by the recelver of the 
American Alkali Company against certain preferred stockholders re- 
siding in this district to recover the sum of $2.50 a share, assessed by 
the United States Circuit Court of New Jersey on August 31, 1905, 
upon this preferred stock owned by each of the défendants, respectively, 
and standing in his name upon the books of the company, or in the 
name of his représentative. The collection of this $2.50 a share is 
for the payment of the debts and the expenses of the receiver of the 
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insolvent alkalî comp^y. It is ooly a part of the amount still due 
from the owners of tnîsprefert'éd* stock to the company. A suit at 
law had beèn brought against most of the défendants, and suhsequently 
a pétition was presented to this court and leave granted to the receiver 
to file this bill, joining ail the défendants herein named. The bill al- 
lèges the incorporation and insolvency of the alkali company, the ap- 
pointment of à receiver; ând the âssessment of $2.50 per share upon 
the preferrèdl istockholdefs of the cornpany by the United States Circuit 
Court of New Jersey on August 31, 1905. This decree, set forth in 
the bill, shows that the âssessment was made for the payment of debts 
of the company and expenses of the receivership. There are about 
150 défendants, nearly all'of whom hâve demurred to the bill. 

The questions raised are very few, and I shall take up in order those 
which require attention. 

First. The objection that the Circuit Court has no jurisdiction where 
the receiver's claim against each défendant is for an amount less than 
$2,000 is answered ty the décision of the Suprême Coiirt of the United 
States în White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1Q18,,40 L. Ed. 
67, where it is held that the Circuit Court obtained juriscîiction "by 
the appointment of a recèîver, and that any suit by or against such re- 
ceiver, in the course of winding up of such corporation, whether for 
the collection of its assets or for the défense of its property rights, 
must be regarded as aiicillàry to the main suit, and as côgnizable in 
the Circuit Court, regardless either of the citizenship of the parties or 
of the amount in controversyj' / 

Second. It is contended that the parties défendant were not parties 
to the litigation in New Jersey, arld are therefore ttot bourid 1)y the 
decree authorizing the âssessment. If this is intended merely to raise 
the question of the right of the chancellor, in the absence of fraud, with 
ail the necessary facts bèfore him, to make an âssessment for the pay- 
ment of legitimate àdtM and expenses of this insolvent corporation, 
the objection is not welltaken, The Suprême Court of the United 
States, in the case df Great Western TelegraphCô. v. Purdy, 162 U. 
S. 329, 16 Sup. Ct. 810, 40 L. Ed. 986, said: 

"The order of âssessment, whether madé by the dlrector» as proylded In the 
contract of subserlption, or by the cour^ as the successor In Its respect of the 
directors, was doubtless, unless dlrectiy àlttacked and set aslde by approprlate 
Judlcial proceedlngs, conclus Ive levldence of the necesslty for niaklng such an 
âssessment, and to that extent bound every stockholder, without Personal no- 
tice to hlm." . , 

See, also, Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 33 L. 
Ed: 184. 

Third. Equity has no jurisdiction, because the action should hâve 
been at law. It is urged that, unless equity will take jurisdiction solely 
for the convenience of the plaintiff to the suit, aiïd bring into one 
proceeding for his convenience a number of persons who it is alleged 
are Separately iiâble to him, theré is no jurisdiction; and in support of 
this proposition the Cases of Tompkins v. Craig, 93 Fed. 885, and 
Haie V. AUinson (C. C.)a02 Fed. 790, affirmed by the Circuit Court 
of Appeals in 106 Fed. 258, 45 C. C. A. 270, and by the Suprême 
Court of the United States in 188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 
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380, are dted as the cases nearest in point to sustaîn this contention. 
The first case was a bill filed by a receiver of an insolvent lowa bank 
for the collection of an assessment of 50 per cent, of the statutory 
liability of stockholders in the insolvent corporation. The bill was 
dismissed for want of équitable jurisdiction. The second was a suit 
instituted in this district by the receiver of an insolvent corporation of 
Minnesota, appointed by the Minnesota courts, for the recovery of 
the entire amount of the statutory Uability of stockholders of the insol- 
vent corporation in this district Both thèse cases were decided in this 
district by District Judge McPherson. In the last case the district 
judge, in effect, concèdes that there may arise cases closely analogous 
to the one he was then so ably considering, where proceedings in equity 
may be had to collect less than the whole amount for which the sub- 
scribers are liable, and refers to what was said by the Suprême Court 
of the United States in the case of Kennedy v. Gibson, 75 U. S. 505, 
19 L. Ed. 476, which has been foUowed since in a number of cases. It 
was held, however, in Haie v. AUinson, supra, that, as that was a suit 
to collect the fuU amount of the statutory liabiUty, no question re- 
mained in which the défendants had a common interest, and the suit 
was merely an aggregation of separate suits, each involving separate 
issues and having little relation to each other, except that there was a 
common plaintifï, and in each of which a remedy at law was adé- 
quate. The Suprême Court, in afïîrming this décision, discusses the 
question of equity jurisdiction, for the purpose of preventing a multi- 
plicity of suits, at some length. After calling attention to a number of 
cases where the jurisdiction was assumed, as well as cases where it 
was denied, Justice Peckham said : 

"Cases In sufflelent number hâve been cited to show how divergent are the 
décisions on the question of Jurisdiction. It Is easy to say It resta upon the 
prévention of a multlpllelty of suits, but to say whethcr a partlcular case 
cornes wlthin the prindple Is sometlmes a much more dlffleult task. Bach 
case. If not brought dlrectly withln the prlnclple of some precedlng case, must, 
as we thlnk, be decided upon Its own merlts and npon a survey of the real and 
snbstantlal convenlence of ail parties, the adequacy of the légal remedy, the 
situations of the différent parties, the i)0lnts to be contested, and the resuit 
which would foUow if Jnrlsdlctioh should be assumed or denied ; thèse varions 
matters beîng factors to be taken Into considération upon the question of 
équitable jurisdiction on this ground, and whether within reasonable and 
fair grounds the suit is calcnlated to be in truth one which will practlcally 
prevent a multlpllelty of lltigation and wIll be an actual convenlence to ail 
parties, and will not unreasonably overlook or obstruct the material interests 
of any. The single faet that a multlpllelty of suits may be prevented by this 
assumption of jurisdiction is not in ail cases enough to sustain it. It might 
be that the exercise of équitable Jurisdiction on this ground, whiie preventing a 
formai multlpllelty of suits, would nevertheless be attended with more and 
deeper Inconvenlence to the défendants than would be eompensated for by the 
convenlence of a single plaintlff, and, where the case is not covered by any 
controlling précèdent, the Inconvenlence might constitute good ground for 
denylng Jurisdiction. • • * We are not dlsposed to deny that jurlsdiO; 
tlon on lie ground of preventing a multlpllelty of suits may be exercised in 
many cases in behalf of a single complainant against a number of défend- 
ants, althongh there Is no common title nor commimity of rlght or Interest 
In the subject-matter among such défendants, but where there is a community 
of Interest among them in thé questions of law and fact Involved in the gên- 
erai controversy." 
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In the case at bar the question has been raised as to the validity of 
the assessment, în which ail the défendants are interested, as well as in 
the question of the effect of the national bankruptcy law upon the 
New Jersey art of 1896. Laws 1896, p. 298, c. 183. The défense, iî 
any they hâve to the payment of the assessment of ail the owners of 
the stock, seems to me will be the same. Of course, where the party 
défendant dénies ownership, the évidence as to that question would not 
be common as to ail. In this case the défendants are very numerous, 
the amounts collerted are comparatively small compared with the total 
of îndebtedness and the expense of receivership, and we think it is a 
case where it is "for the real and substantial convenience of ail parties 
that jurisdiction in the case should be assumed" to prevent the ex- 
pense which would naturally follow the collection of thèse amounts in 
suits at law. The record costs of separate suits at law, the expense of 
the receiver, and the fées of attoméys to contest thèse cases could easily 
resuit în requiring that ânother small assessment be made to meet thèse 
expenditures as well as fOr the accumulated interest resulting from a 
failure to expeditiously collect the amounts and liquidate the claims. 
We think, therefore, this îs a case where the convenience of ail parties 
and the inadequacy of the légal remedy under the circumstances re- 
quire that equity shall take jufisdirtion to prevent a multiplicity of 
suits; there being a community of interest among the défendants in a 
number of questions of law and fact involved in the gênerai contro- 
versy. 

The above are the objections to the bill urged by nearly ail the de- 
fendants who hâve demurred. There are other objections; but we 
do not think they require any extendèd discussion. The objection that 
the New Jersey act of 1896 is superseded by the national bankruptcy. 
law cannot be sustained. It has been so held in the cases of Singer v. 
National Bedstead Co., 65 N. J. Eq. 290, 55 Atl. 868; In re Wilming- 
ton Hosiery Co. (D. C.) 120 Fed. 180. See, also, Land Title Co. v. 
Asphalt Co., 127 Ped. 1, 62 C. C. A. 23. The liability of the trans- 
férées of the preferred stock of the alkali company has been settled by 
the décisions in the alkali suits in this distrirt. We do not recall that 
any of the other matters of demurrer were seriously urged at the ar- 
gument. 

The demurrer filed by each one of the défendants, respectively, is 
hereby overruled, with leave to the défendants to answer within 20 
days. 



HUNTINGTON'S 0BVISBES v. TAYLOR et aL 

(OiTcalt Court, S. D. West Virginia. November 9, 1907.) 

ACTIOH— COTTÏITS— JUBIBDIOnON— Peooeedinqs Attbb Fihai. Judomuht. 
Where an action In ejectment bas been termlnated by a verdict anA 
jadgjnent awardlng a wrlt of possession, which has become final, the 
powers of the court therein are at an end, and It has no Jurisdiction to 
thereafter adjudlcate upon the Independent rights of persons not partie» 
■Imply at the Instance of the marshal or other ofBcer chargea with the 
exécution of the judgment seekhig Instructions from the court as to how 
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he shall perform bis minlsterial dutles, even though such persons appear 
and snbmit their contentioiiB. 

g. BjEonncNT— EJxEounoH of Jttdomekt— Ddtt of Offices. 

The duty of a marsbal or other offlcer In executlng a wrlt of possession 
Issued on a judgment in ejectment is purely ministerial, to deliver posses- 
sion of the land pointed ont to blm by the plaintiflf. who takes posses- 
sion of the same at bis péril, and tlie offlcer has no rlght of appeal to the 
court for instructions' because of protests or notice served on hlm by per- 
sons not parties to tbe action who claim independent rights in the land. 

Action in Ejectment. On motion to instruct the marshal as to ex- 
écution of writ of possession. 

On August 28, 1794, William Morris, for Jacob Sklles, entered 40,000 acres 
of land In Kanawha county, and on October 24, 1795, a survey thereof was 
made and admitted to record In said county. On January 19, 1795, John 
Steele entered 60,000 acres, and on the 21st day of January, 1795, lifted or 
withdrew 19,500 acres thereof and entered the same, and on March 17, 1795, 
a survey thereof was made, and on November 11, 1796, a patent Issued from the 
commonwealth of Virginia to sald John Steele for thèse 19,500 acres. On July 
11, 1798, a patent Ukewlse issued to Jacob Sklles for the 40,000 acres. Thèse 
two tracts of land adjolned each other and were sltuatc on CambeU's, Blue, 
Bell, and Kelley's creeks in sald county. C. P. Huntlngton, by purchase from 
some of the Steele heirs, became the owner of 7,697 acres of thls 19,500-acre 
Steele tract, which had been partltloned in a chancery suit of Taliafero et al. 
V. Patrick et al. by the circuit court of Kanawha county. Thls 7,697 acres, 
known as "lot O," In partition suit, adjoins the Sklles 40,000-acre tract Thls 
Skiles tract became forfeited for nonpayment of taxes, and one J. D. Lewis at 
a tax sale on February 3, 1841, became the purchaser and owner thereof. 
Some tlme prior to February 2, 1874, Lewis had placed one John Lewis Taylor 
upon thls Sklles tract as hls tenant. At July rules, 1875, Huntlngton flled In 
the District Court of the United States for thls district, then havlng Jurls- 
diction, hls déclaration in ejectment against Mecca C. Trimble, Aaron S. Trim- 
ble, Isaac Whlte, Andrew Whlte, and said John Lewis Taylor, alleging hls 
ownershlp In fee of said 7,697 acres, deseribing it by metes and bounds, and 
cbarging imlawful entry and wlthholdlng from hlm of the possession thereof 
by sald défendants. Meanwhile Lewis had on February 2, 1874, sold and 
conveyed the Sklles land to George W. Norris and Henry Clarke by deed which 
provlded substantlally that they were to pay thercfor $5 per acre for ail that 
had not been conveyed away, was not reserved expressly by the deed, and for 
which good tltle could be glven. On the ISth day of October, 1875, In the 
ejectment suit of Huntlngton v. Taylor, an order was entered, dismlsslng the 
action as to Mecca C. Trimble, Aaron S. Trimble, Isaac Whlte, and Andrew 
Whlte, conflrmlng the office judgment had at rules against John Lewis Taylor, 
Impaneling a jury, setting forth its verdict for the plalntifC for the 7,697 
acres clalmed, descrlbed and bounded as set forth in tbe déclaration, awarding 
Judgment against Taylor therefor and a wrlt of possession to the plaintlff. 
On May 3, 1876. at a term foUowlng the one at which thls judgment was ren- 
dered, George W. Norris and Henry Clarke appeared and moved the court 
to set aslde the verdict and judgment of the precedlng term, which motion was 
reslsted by Huntlngton, and the court took tlme to consider thereof. Thls 
considération contînued for a period of 20 years, when the court on May 29, 
1896, havlng maturely considered ail questions Involved in the motion to set 
aslde the verdict and Judgment and Huntington's motion to vacate the rule 
and award hlm a writ of possession for the lands clalmed by hlm, adjudged 
that sald motion for a rule came too late, that the rule was improvldently 
awarded, should be dlsmissed wlthout préjudice to any rights Norris and 
Clarke mlght bave, if any, in any other proceeding, and that a wrlt of pos- 
session should be awarded Huntlngton for the land as descrlbed in the orig- 
inal verdict and Judgment 

Meanwhile, Iiewls and hls vendees, Norris and Clarke, had dlsagreed as to 
the amount of purchase money due Lewis from them. Suit and countersult 
bad been brought Norris and Clarke set ont, among other things, that Hunt- 
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ington had recovered and deprlved them of 400 acres of the land which they 
ongbt not to be compelled to pay for. The court so îield, but required them 
to convey back tbis parcel to Lewis, and such proceedJjigs were had flnally 
In thèse suits that the helrs of Lewis, who dled pendente llte, became pur- 
chasers of and relnvested wltb the lands. One of thèse helrs was Mary D. 
Dlckenson. Another conveyed to her, the other helrs and to her husband, John 
Q. Dlckenson, hls Interest, and by an Instrument dated July 22, 1893, the par- 
ties In Interest made partition, whereby about 6,651 acres were asslgned to 
sald John Q. and Mary D. Dlckenson, includlng the 400 acres in controversy. 
Hère It Is necessary to carefully note how the controversy about thls 400 
acres arlses. As heretofore stated, the two original surveys — Sklles and 
Steele — adjoln. The Steele calls for the Sklles Unes. In the Sklles grant 
three Unes constltute the dlvldlng ones betwecn the two. The descriptive 
words of thèse Unes ^re : "Beglnnlng at two beeches and a maple, corner to 
William Morris, at the head of Eelley's creek, and runnlng west 930 pôles to 
a dogwood and whlte oak, corner to William Morris and Andrew Donnally ;" 
then golng around the tract untll the last two calls, whlcb are from a beech, 
sugar, and maple "S. 100 pôles to a pine and beech on a fork of Bell's creek ; 
thence S. 40° W. 1,500 pôles to the beglnnlng" — or, puttlng thèse three di- 
vision Unes together, they would be: From the dogwood and whlte oak, cor- 
ner to William Morris and Andrew Donnally, B. 930 pôles to two beeches and 
maple, corner to William Morris at the head of Kelley's creek (beglnnlng cor- 
ner to Sklles); thence N. 40° EL 1,500 pôles to a pine and beech; thence N. 100 
pôles to a beech, sugar, and maple. In the Steele patent the calls are exactly 
thèse, except that the call, "N. 100 pôles to the beech, sugar, and maple be- 
glnnlng; corner," Is lef t ont, and the preceding call, "N. 40 EJ. 1,500 pôles," calls 
to go to the beglnnlng, whlch It cannot do. When the surveyor ran the Unes 
of the several parcels, allotted to the parties In Interest In the suit of Talla- 
fero et al. v. Patrick et aL, In whlch the Steele 19,500 acres was partitioned, 
Instead of supplying the Une, "N. 100 pôles to beech, sugar and maple," he 
changea the preceding call N. "40° EL 1,500 pôles" to "thence leavlng the 
fork wltb original Steele Une N. 76° EL 1,310 pôles, to beglnnlng corner of the 
19,500 acres" at the beech, sugar, and maple whlch closed the survey. Thls 
was reported by the commlssloners to the court on November 13, 1856, and 
carrled Into the partition decree. If the Une be run accordlng to thls change, 
an overlap upon the Sklles Is created, conslstlng of a triangle that would be 
bounded as follows: Beglnnlng at the beech, sugar, and maple, and runnlng 
thence S. 100 pôles to pine and beech, thence S. 40° W. 1,500 pôles to two 
beeches and maple, beglnnlng corner to Sklles survey, thence N. 76° E. 1,310 
pôles to the beglnnlng. This triangle constltutea the subject-matter in con- 
troversy, and Is sald to contaln 400 acres of very valuable land, in the heart 
of the coal fleld, from whlch tlmber by agreement bas been sold, and a large 
sum reallzed therefrom bas been deposited in bank to awalt the judldal déter- 
mination of the parties' rlghts. Huntlngton's déclaration In ejeetment agalnst 
Taylor demanded hls 7,697 acres by metes and bounds exactly in accord wlth 
those set forth In the partition, Includlng the changed call of "thence leavlng 
the fork, wlth the original Steele Une, N. 76° E. 1,310 pôles to the beglnnlng 
corner of sald 19,500 acres." And the verdict and judgment rendered hlm al- 
90 foUow exactly thèse descriptive metes and boimda. When, on May 29, 1896, 
after 20 years' délibération, Judge Jackson determined that Norris' and 
Clarke's motion to set aside thls verdict and judgment came too late, and that 
the rule agalnst Huntlngton, to show cause why the same sbould not be set 
aside, had been Improvldently awarded and sbould be dlscharged, Huntlngton 
It seems Immedlately sued out the wrlt of possession awarded hlm, and plae- 
ed It In the hands of the marshal for exécution. At thls tlme the défendant 
John Lewis Taylor was Uvlng, but not on thls land, havlng moved therefrom 
In the sprlng of 1877, as shown by hls affldavlt He sold hls "Improvement" 
to one M. H. Whlte, who took a lease direct from John D. Lewis, then Uvlng. 
On January 4, 1897, an order was entered In thls cause settlng forth that 
the marshal to whom the wrlt of possession was dlrected had that day ap- 
peared and reported to the court that he had been served wlth a notice from 
John Q. Dlckenson and Mary D. Dlckenson, stating that John Lewis Taylor 
was dead, and that they claimed to hold the land by tltle other than that 
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nnder whleh the sald John Lewis Taylor held sald land, and conld not be 
dlErpossessed iinder the writ In thls cause; that sald Marshal therefore asked 
the court for Instructions as to his dutles under sald wrlt and In the exécution 
thereof; that the plaintiff, by attorneys, appeared and moved the court to 
direct the sald marshal to exécute the wrlt accordlng to its direction, and al- 
so offered to prove that the défendant, John Lewis' Taylor, was not dead, but 
stlll Uvlng ; that the tenant then on said land occupied the same house that sald 
Taylor occupied, and clalmed to be tenant of the same landlord that Taylor 
was tenant of. The court thereupon contlnued the hearlng of the matter untll 
the next day, and on the 9th of January 1897, another order was entered reeit- 
ing the "appearance" of John Q. and Mary D. DIckenson and M. H. Whlte ten- 
ant by thelr attorneys; that the plalntlff Huntington again moved the court 
to Instruct the marshal to dlspossess the tenant Whlte under the wrlt of pos- 
session, which motion the sald Dlckensons and Whlte reslsted, and leave was 
thereupon glven them to show the grounds of thelr sald objections untll the 
tenti) day of the next term. 

It Is certain, now, that at the tlme of the entry of thèse orders John Lewis 
Taylor was not dead, as suggested, for hIs affidavlt, produced by the Dlcken- 
sons, bears date as of May 12th following. However, according to the affl- 
darlt of Crist, produced by the Dlckensons, he dld flnally départ this Ilfe, 
as Crlst remembers, some tlme In the year 1905. And riuntlngton also died, 
and thereupon, on December 10, 1902, an order was entered reviving the cause 
in the name of his devlsees, H. E. and Arabella D. Huntington. At the No- 
vember term, 1906, the parties Introduced thelr évidence, eonslsting of records 
and affldavlts, from whlch and from the record of the case Itself the facts 
above stated hâve been obtalned and the matters Involved were orally argued. 
Subsequently briefs were flled by counsel and the case fuUy submitted on the 
motion to Instruct the marshal as to his dutles touchlng the exécution of the 
wrlt of possession. 

F. B. Enslow, for Huntington's devisees. 

Wesley MoUohan and Brown, Jackson & Knight, for Dickenson and 
wife. 

DAYTON, District Judge (sitting specially, after stating the facts 
as above). This matter has been argued orally and by briefs by ail 
attorneys engaged to great length and with conspicuous ability. Vcry 
many perplexing questions hâve been suggested, the solution of which 
in my judgment would require a long and patient study of the history 
and évolution of the modem action of ejectment as regulated by légis- 
lative enactments from time to time. For instance, it is earnestly 
insisted for the Dlckensons that (a) the writ cannot be executed with 
Taylor the sole défendant dead; (b) that the case cannot be revived, 
since Taylor, before judgment, abandoned the premises, and his heirs 
hâve never claimed the land or been in possession of it; (c) that a 
writ of possession against Taylor, whose tenancy and possession end- 
ed long before the issuance of the writ, cannot be used to evict a later 
tenant, who was not nor was his landlord nor those under whom the 
landlord claims ever parties to the suit or to the judgment upon which 
the writ issued; (d) that the return of service of the original déclara- 
tion upon Taylor is void because verified before a notary who has 
not attached his seal thereto; and (e) that, under the descriptive 
terms of the writ following the judgment, the triangle of land in 
controversy is not included, the call, "thence leaving the fork with 
original Steele Une N. 76° E. 1,310 pôles to beginning corner of the 
19,500 acres," only warranting the following of the "original Steele 
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line" of N. 40" 1,500 pôles to the Skiles pine and beecH corner, and 
then by the omitted Une N. 100 pôles to the beginning. On the other 
hand, it is earnestly contended that this action of ejectment was 
brought prior to the act of February 28, 1877, which for the first 
time allowed the landlord to be sued, although he might appear and 
cause himself to be made a défendant ; that, therefore, plaintiflf could 
only sue the tenant in possession ; that ail such changes in the title 
and possession pendente lite must be held to bave been made with 
notice and subject to the judgment in such action ; that the Lewis 
heirs are estopped by the court's decree releasing Norris and Clarke 
from paying for thèse 400 acres of land under their purchase from 
John D. Lewis because the same had been lost by Huntington's re- 
covery; that Norris and Clarke, from whom the Lewis heirs derived 
back the title, having appeared and sought to set aside the verdict, 
bound themselves and their vendees by such judgment and estopped 
ail further assaults thereon, except by appeal, for either technical 
or other defects in the judgment, and in effect made themselves and 
their vendors, as owners, parties to the proceeding. To this is an- 
swered, however, that their motion to set aside was refused with- 
out préjudice to their rights in any other proper proceeding. 

No matter how fascinating the idea may be, with the aid of so able 
counsel, to consider and seek to détermine thèse and other very in- 
teresting questions suggested, I am fuUy persuaded that I must refrain 
from doing so, and simply hold that under the pleadings, or, rather, 
lack of pleadings, in this case, there is nothing before this court to 
détermine. I can find no authority warranting the ascertainment and 
adjudication of independent rights vested in persons not parties, in an 
action at law, ended by verdict and judgment, simply at the instance 
of the marshal or other officer seeking instruction from the court as 
to how he shall perform bis ministerial duties in exécution of the 
judgment. When the judgment was finally confirmed in this case, 
the rule to set aside, and annuU, dismissed, and the writ of posses- 
sion awarded, the case in my judgment became an ended cause, and 
no further action could be taken as between the parties thereto without 
a reconvention of them by some proper and authorized method of 
procédure. For the marshal, simply because a notice in pais which, 
in légal efïect, can bave and must hâve no restraining effect upon 
him, to come to the court and ask for instructions, is no such "proper 
and authorized method of procédure" to effect such reconvention of 
the parties themselves, and a fortiori to convene new and additional 
parties claiming independent rights. The judgment is simply the 
precept of the law, and, when once enunciated, becomes final in the 
case unless set aside and annulled by fixed methods of procédure. 
The duty of the marshal, in exécution of this precept of the law, is 
purely ministerial, and it is no right of his to appeal to the court whose 
sole duty it is to enunciate the law's precept to instruct him how to 
perform such ministerial duty. He assumes the responsibility of know- 
ing or of being willing and able to find out how to perform thèse du- 
ties when he assumes his office. In a writ of possession, based upon 
a judgment in ejectment, as in case of other exécutions based upon 
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judgments, it is his plain duty to obey the mandate of his writ. The 
court will not order such officer to exécute a writ of possession in 
any particular manner. Bowie v. Brahe, 4 Duer (N. Y.) 676; Id., 
2 Abb. Pr. (N. Y.) 161. The plaintiflf should point out the premises 
to the officer, who should deliver possession according to his direc- 
tion, but he, the plaintifï, on his part, must take possession at his 
péril. Den v. O'Hanlin, 18 N. J. Law, 127; Simpson v. Shannon, 
5 Utt. (Ky.) 322; Jackson v. Rathbone, 3 Cow. (N. Y.) 291; 15 
Cyc. 188. The law's precept, as enunciated in the judgment, is not 
to be presumed by such ministerial officer to be either wrong or dé- 
tective, and he is certainly not to be deterred in its exécution by any 
notice or protest that may be presented to him by private individuals. 
For courts to permit marshals or sheriffs to suspend the exécution 
of the law's command every time a private individual might see fit to 
protest to him, and come back for "instructions," would simply lead 
to confusion worse confounded. 

The rule that he is to be guided in the location of the property by 
the directions of the plaintiff, where doubt arises in his mind as to 
such location, which instructions are to be given, however, by the 
plaintiff at his péril, is based upon both law and sound sensé. The 
facts in this case, purely as an illustration and without expressing any 
opinion thereon, may be referred to to emphasize this statement. It 
is admitted that défendant Taylor took possession of and cleared a 
small parcel of land entirely over on the Steele side of the original 
Skiles division line of "S. 40° W. 1,500 pôles." Suppose plaintiff's 
purpose had been and was to recover this parcel, without doubt or 
controversy embraced in his boundary, but Dickenson, misconceiving 
his purposes, gave the marshal notice to stay off; how can location 
be pointed out to the officer by any other than the plaintiff whom the 
law holds responsible for his act? Suppose the marshal had foUowed 
the private judgment and advice of an individual not party to the 
proceeding and refused to exécute the writ, could he recourse on such 
private person for the damages recoverable against him by the plain- 
tiff for his failure to act? But it is insisted, perhaps, that to allow 
the officer to thus rely upon the instructions of the plaintiff may de- 
prive the true owner of his rightful possession without opportunity 
to défend himself. Not so. He bas immédiate right to come, by 
proper .proceeding regularly taken, and défend himself against the 
ouster, or, if tumed out, to recover his possession. He cannot do so 
by simply serving notice on the marshal and requesting him to ap- 
ply to the court for "instructions," and then, without being properly 
a party to the suit (for he cannot become such, it being ended), se- 
cure a détermination of his rights that will hâve no binding effect 
upon him if he desires not to abide by it. 

Thus it being clcar to me that there is no authority for the marshal 
to ask for, and this court in this ended law cause, to give instruc- 
tions as to how he shall perform his duty in the exécution of this 
writ, it is also very clear Ûiat this court has no jurisdiction or right, 
even at the request or upon agreement of the parties, to pass upon 
the matters in controversy between them. Thèse questions, so far as 
156 F.— 45 
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thié case is concernée!, are merely ritoot ones. As well said in Thom- 
as V. Musical Mutual Protective Union, 121 N. Y. 45, 24 N. E. 24, 
8 L. R. A. 176 ; 

"Courts do not Bit for the purpose of determlnlng spéculative and abstract 
questions of law, or laylng down raies for the future conduct of Indlviduals 
lu thelr business and Bodal relations ; but are conflned In thelr Judlcleil action 
to real controversles whereln légal rlghts of parties are necessarlly involved, 
and can be concluslvely determlned." 

And in Taylor v. Mutual, etc., Life Association, 97 Va. 60, 33 S. 
E. 385-390, 45 L. R. A. 621: 

"Whenever a court détermines that It bas no Jurlsdletlon of a case, It sbould 
express no opinion upon the merlts of the controversy. The only course which 
a court can rightfuUy pursue In such a case Is to décline to speak at ail 
where It cannot speak by the law." 

It therefore follows that this court will refuse to give any instruc- 
tions to the marshal, and, believing itself to be without jurisdiction 
over the parties in this proceeding as it stands, will décline to dé- 
termine any ^questions presented upon this motion, such declination 
being entirely without préjudice to ail parties to assert and défend 
any and ail rights they hâve by any proper proceeding they niay in- 
stitute or in any that may be instituted against them, and this case 
will be stricken f rom the docket and ended without further costs to 
any one. 



DULIiBS T. H. D. CBIPPBN MFG. CÎO. et al. 
(Circuit Court, D. New Jersey. Norember 16, 1907.) 

1. Appeabahcb— Waiveb of Objections— JuEisDionoN or Fbdebai, Coubt— 

DiSTEiCT OF Suit. 

Where the requlslte dlverslty of dtlzenshlp exista between both the 
assignor and assignée of a chose In action, and the défendant sued thereon 
by the assignée, to gIve a fédéral court gênerai jurisdiction of the suit, the 
objection that such court In the district where the suit Is brought, and 
In whlcb the plalntlfif résides, la without jurisdiction, because the as- 
signer could not hâve sued in that district, Is walved by the défendant by 
entering a gênerai appearance and fiUng a demurrer whlch goes in part 
to the merlts. 

[Ed. Note. — ffor cases In point, see Cent Dlg. vol. 3, Appearance, (S 
70-75.] 

2. ASSIQNMENTS— RlOHTS ASSIGNABLE— PABTIAI ASSIQNMENT OF ChOSE IN AC- 

TION. 

The owner of a chose In action may asslgn a part thereof, and the 
assignée may enforce hls rlghts under suçh assignment by a suit In equlty 
In wWch both the debtor and the assignor are made défendants. 

[Ed. Note. — B*or cases In point, see Cent Wg. toL 4, AsslgmnentB, |{ 
65-60.] 

In Equîty. On demurrer to bill. 

Martin Çonboy, for complainant. 

Marshall Van Winkle, for the défendant William Grâce Company. 
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LANNING, District Judge. By his bill of complaint it appears 
that the complainant is a citizen of New Jersey; that the défendant 
H. D. Crippen Manufacturing Company (hereinafter called the Crip- 
pen Company) is a corporation and citizen of the state of New York ; 
that the défendant William Grâce Company (hereinafter called the 
Grâce Company) is a corporation and citizen of the state of Illinois; 
that on March 9, 1906, the Crippen Company entered into a con- 
tract with the Grâce Company, by which the former company agreed 
to deliver to the latter thirty-two electric drills at a price of $730 
each ; that nine of thèse drills were delivered on May 38, 1906 ; that 
the purchase price thereof, $6,570, became due in 30 days thereafter; 
that on June 7, 1906, the Crippen Company assigned to the com- 
plainant ail its right, title, and interest in the account for the nine 
drills by a written assignment to which the invoice for the nine drills 
was attached; and that on or about October 6, 1906, there being 
then due to the Crippen Company from the Grâce Company a bal- 
ance of over $11,000, the Crippen Company caused to be served upon 
the Grâce Company a notification of the assignment above mentioned. 
There is a furiJier averment that the Crippen Company, the assigner, 
would hâve been compétent, as a citizen of the state of New York, 
to maintain a suit in this court against the Grâce Company for the 
enforcement of the above-mentioned indebtedness if no assignment 
or transfer thereof had been made. The prayer is that the Grâce 
Company be decreed to pay to the complainant the above-mentioned 
sum of $6,570, with interest. Though duly served with a subpœna 
ad respondendum, the Crippen Company bas not appeared. On Feb- 
ruary 4, 1907, the Grâce Company entered a gênerai appearance. On 
March 12, 1907, it filed a demurrer, by which objection is made that 
the court has no jurisdiction of the case, and also that the bill of 
complaint is defective for want of equity. 

In the first place, it is argued on behalf of the Grâce Company that 
the Crippen Company, a citizen of New York, cannot sue the Grâce 
Company, a citizen of Illinois, in this court, and therefore that the 
complainant, an assignée of the Crippen Company, cannot do so. This 
argument is based on the provisions of section 1 of the judiciary act 
of March 3, 1875 (chapter 137, 18 Stat. 470 [U. S. Comp. St. 1901, 
p. 508]), which déclares that; 

"No civil suit Bhall be brought before elther of said (Circuit or District) 
courts against any person by any original process or proceedlng in any other 
district than that whereof be Is an inhabltant, but where the jurisdiction is 
founded only on the fact that the action Is between citlzens of différent States, 
suit shall be brought only in the district of the résidence of elther the plaln- 
tlff or the défendant; nor shall any circuit or district court hâve cognlzance 
of any suit, except upon foreign bllls of exchange, to recover the contents of 
any promlssory note or other chose in action in favor of any assignée, or of 
any subséquent holder if sueh Instrument be payable to bearer and be not 
made by any corporation, unless such suit mlght hâve been proseeuted in such 
court to recover the said contents if no assignment or transfer had been 
made." 

It is clear that, if the citizenship of the Crippen Company and the 
Grâce Company had been in the same state, an assignment by the 
former company to the complainant could not bave enabled this court 
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to assume jurisdiction, since the assigner, even with the defendant's 
assent, could not hâve prosecuted the défendant in this court. Such 
was the condition in Simons v. Ypsilanti Paper Co. (C. C.) 33 Fed. 
193. So, too, where the record of a case fails to disclose affirmatively 
that the citizenship of the original parties to the contract is such that 
the action arising therefrom may be prosecuted in a fédéral court, 
an assignment of an interestin the contract will not enable the as- 
signée to prosecute his suit in a fédéral court, even though it appear 
affirmatively that, as between the assignée and the défendant, there 
is diverse citizenship. Parker v. Ormsby, 141 U. S. 82, 11 Sup. Ct. 
912, 35 L. Ed. 654; Gorman-Wright Co. v. Wright, 134 Fed. 363, 
67 C. C. A. 345; Utah-Nevada Co. v. DeLamar, 133 Fed. 113, 66 
C. C. A. 179. And in the case of Southern Pacific Co. v. Denton, 146 
U. S. 203, 13 Sup. Ct. 44, 36 1,. Ed. 942, where the action was brought 
in the United States Circuit Court for the Western District of Texas, 
thé plaintifï being a dtizen of the Eastem District of Texas, and 
the défendant a citizen of the state of Kentucky, the Suprême Court 
held that the Circuit Court was without jurisdiction; but the déci- 
sion was put upon the ground that the défendant obtained leave of 
the Circuit Court to file an answer or demurrer "for the spécial pur- 
pose, and no other, until the question herein raised is decided, of ob- 
jecting to the jurisdiction of this court, because it appears that this 
suit ought, if maintained at ail in the state of Texas, to be brought 
in the district of the résidence of the plaintifï, that is to say, in the 
Eastem district of Texas." 

But if there had been no assignment by the Crippen Company to 
the complainant, the Crippen Company might bave maintained an 
action in this court against the Grâce Company provided the Grâce 
Company had not objected to our jurisdiction. The provision of the 
judiciary act that, where jurisdiction is founded only on the fact that 
the action is between citizens of différent states, the suit shall be 
brought only in the district in which the plaintiff or the défendant 
résides, is one that the défendant may waive. Where plaintiff and 
défendant are citizens of différent states, and jurisdiction is founded 
on such diversity of citizenship, the défendant may be sued in any 
Circuit or District Court of the United States, provided he does not 
at the proper time and in a proper manner insist upon his privilège 
of being sued in the district of which he or the plaintiff is a citizen. 
By entering a gênerai appearance in any such suit, instead of a spé- 
cial appea'rance to object to jurisdiction, the défendant waives any 
objection that the suit has been brought in the wrong district. 

In St. Louis, etc., Railway Co. v. McBride, 141 U. S. 127, 11 Sup. 
Ct. 982, 35 L. Ed. 669, the défendant filed a demurrer to the com- 
plaint on three grounds; two denying the jurisdiction of tiiie court 
for the reason that the suit was not brought in the district of which 
the défendant was an inhabitant, and the third denying that the com- 
plaint stated facts sufficient to constitute a cause of action. The 
court declared that, as by the demurrer the défendant had raised not 
alone the question of jurisdiction, but a question concerning the mer- 
its of the case, a gênerai appearance had been made, and that ail 
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spécial privilèges as to the particular court in which the suit might 
be brought had been waived. See, aiso, Interior Construction Co. v. 
Gibney, 160 U. S. 317, 16 Sup. Ct. 372, 40 L. Ed. 401 ; A. L. Wolff 
& Co. V. Choctaw, O. & G. R. Co. (C. C.) 133 Fed. 601. 

In the présent case, the défendant the Grâce Company entcred a 
gênerai appearance, and also filed a demurrer, which, amongst other 
things, denied the equity of the bill of complaint. Such a demurrer 
must be distinguished from the one that was filed in Southern Pacific 
Co. V. Denton, supra, and must be held, like the one filed in St. Louis, 
etc., Railway Co. v. McBride, to hâve waived the objection that the 
suit has been brought in the wrong district. 

It may be added that, if spécial appearance had been entered for 
the purpose of objecting to the jurîsdiction of this court, it is not 
clear that the bbjection would hâve been deemed valid. In Bolles v. 
Lehigh Valley Railroad Co. (C. C.) 127 Fed. 884, the action was 
brought in the United States Circuit Court for the Southern District 
oi New York, the plaintifif was a citizen of that district and assignée 
of a citizen of West Virginia, and the défendant was a citizen of Penn- 
sylvania. Judge Coxe, on a motion to set aside the summons and 
dismiss the complaint for want of jurîsdiction, refused to do so, hold- 
ing that the plaintiff was entitled to maintain his action in the dis- 
trict of which he was a citizen. Hère, the suit is brought in the 
United States Circuit Court for the District of New Jersey, the com- 
plainant is a citizen of that district and assignée of a citizen of New 
York, and the défendant is a citizen of Illinois. The jurisdictional 
facts of the two cases are similar. If Judge Coxe was right in re- 
taining jurisdiction of the case before him, this court should retain 
jurisdiction of the présent case, even though spécial appearance to 
object to jurisdiction had been made. The décision of the question 
concerning jurisdiction in the présent case, however, is not based on 
the authority of Bolles v. Lehigh Valley Railroad Company, for the 
reason that hère the demurrant has entered a gênerai, and not a spé- 
cial appearance, and has thereby waived the right to object to the 
jurisdiction of this court. 

The demurrant's second objection, the one relating to the merits 
of the case, is that the bill of complaint is void for want of equity. 
The bill shows that the complainant is an assignée of a part only of a 
sum of money due from the Grâce Company to the Crippen Com- 
pany, and the Grâce Company insists that the assignée of a part of 
a chose in action cannot maintain a suit in equity to recover the 
amount due on such an assignment. This point has often been decided 
adversély to the demurrant's contention. In Fourth Street Bank v. 
Yardley, 165 U. S. 634, 644, 17 Sup. Ct. 439, 41 L. Ed. 855, it was 
declared that the owner of a chose in action, or of property in the 
custody of another, may assign a part of such rights, and that such 
an assignment will be enforced in equity. The same doctrine was 
declared in Trist v. Child, 21 Wall. 441, 447, 23 L. Ed. 623, in Lani- 
gan V. Bradley & Currier Co., 50 N. J. Eq. 201, 24 Atl. 505, and in 
Chambers v. Lancaster, 160 N. Y. 342, 348, 54 N. E. 707. 

The complainant has made both his assigner and his assignor's al- 
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legecl dfl)j:or, the Grâce Company, parties défendant. If there are any 
cquîtîes which should be enforced in behalf of the Grâce Company 
as against the Çrippen Company, which may also affect the complain- 
ant's right of recovery, there will be no difficulty in setting up such 
equities as a défense in this case. 
The demurrer will be overruled, with costs. 



ALASKA BANKING & SAFB DEPOSIÏ 00. OF NOME, ALASKA, v. MARI- 
TIME INS. CO., Limited. SAMB y. OCHÀN MARINE INS. 00., Limited. 
WOODIN V. ALLIANZ INS. 00., Limited. SAMB y. CHINA TRADERS' 
INS. 00., Limited. SAMB y. MARITIME INS. 00., Limited. SAMB y. 
TANG TSZB INS. ASS'N, Limited. ELLIOTT y. ALLIANZ INS. 00., 
Limited. SAMB y. CHINA TRADERS' INS. CO., Limited. 

(District Court, W. D. Washington, N, D. September 11, 1907.) 

Nos. 3180-3185, 3195, 3196. 

Ihsubanob— Marine Insubanck— Défenses Against Liabilitt — Déviation 
mou Voyage. 

Respondents severally Insnred parts o( the cargo of a salling yessel 
agalnst sea périls on a yoyage from Seattle to Alaskan ports. After 
reaching the port which was the termlnatlon of the voyage, and dlscharg- 
Ing a part of the cargo for that port, the vessel again went to sea for the 
purpose of dlscharglng cargo at another port which she had passed wlthout 
stopplng owlng to unfavorable weather, and before reaching it was wreck- 
eâ. Held, that the voyage coverpd by the Insurance termlnated when 
the vessel reached her port of final destination, and that respondents 
were not llable for cargo lost after she had voluntarlly left such port. 

[Ed. Note.^— For cases In point, see Cent. Dig. vol. 28, Insurance, §§ 329, 
879-381.] 

In Admiralty, Libels in personam, to collect marine insurance. Pe- 
cree for respondents. 

H. R. Clise, Shepard & Bailey, and Howard Waterman, for libel- 
ants. 

Kerr & McCord and W. H. Gorham, for respondents. 

HANFORD, District Judge. According to the pleadings, each oî 
thèse suits is based upon a certificate of insurance covering a distinct 

?art of the cargo carried by the bark Coryphene on her last voyage. 
*he loading ports were Comox, B. C, and Seattle, and the ports or 
places at which the cargo was to hâve been discharged were Solomon 
City, Tin City, and the towns on Port Clarence Bay, in Alaska. The 
vessel sailed from Seattle in June, 1905, under the folio wing sailing 
order given by the owner to her master : 

"Proceed to Solomon, put the Solomon cargo out there, and proceed to Tin 
City and take the Tin City cargo out ; go to Teller and lay there for thlrty 
days." 

The last point on the route at which freight was to be discharged is 
Teller, on Port Clarence Ëay. The vessel went to Solomon, and dis- 
charged freight there. OS Cape Nome, and while pursuing her voy- 
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âge under full sail, the steamer Corwin came alongside of her, and toofe 
part of her cargo of coal. She arrived off Tin City ; but, on account 
of a strong shoreward wind and fog, she was unable to land the freight 
destined for that place, and she continued onward to Port Clarence, 
and anchored in the bay, about four miles distant from Teller. While 
at anchor there, she discharged freight, some of which was lightered 
ashore and some transferred to the steamer Corwin. After being at 
anchor three days, and without discharging ail of the cargo which was 
for destination points on that bay, the Coryphene went out to sea 
again, for the only purpose of delivering freight at Tin City, and she 
was to hâve returned, but she was wrecked, and the remainder of the in- 
sured cargo became a total loss. It is adhiitted that the insurance 
was written ; that the premiums were paid ; that the property insured 
was lost as a conséquence of a marine disaster; that proofs of the 
losses were made in due form and timely ; and that payment has been 
refused. 

The main ground of défense relied upon in ail the cases is alleged 
déviations from the voyage contemplated and specified. To simplify 
the controversy, it will be assumed by the court that it was known 
and agreed to by a gênerai agent representing ail of the défendants, 
before the certificates of insurance Vere issued, that the Coryphene 
was, for this voyage, a gênerai freight ship, and that she would make 
stoppages to deliver freight at intermediate points between Seattle and 
Port Clarence, and that each and ail the respondents are estopped 
from claiming déviations avoiding the insurance previous to the ar- 
rivai of the ship at Port Clarence Bay, which is deemed to be the port 
of final discharge. It must be understood that this assumption is made 
for convenience only ; and with respect to matters assumed this déci- 
sion is not to be a précèdent for future cases. 

In the argument it is contended that, on account 6i the bad weather, 
the ship passed Tin City, and went into the entrance of Port Clarence 
Bay for safety ; that it was a mère coïncidence that this bay happened 
to be the nearest port of safety, and also the terminus of the voyage ; 
and that it was not a déviation under the circumstances for the ship 
to run for protection, as she did, and wait for a change of weather. 
But the facts proved by the évidence are somewhat différent. The ship 
sailed well up into the bay, and anchored near enough to Teller to dis- 
charge the freight which she had to deliver there by lightering it. 
Her owner was landed there, and she opened her hatches, and dis- 
charged part of her cargo before attempting to run back to Tin City. 
The foUowing entries in ship's log under the head of "Remarks" show 
the arrivai of the ship at her destination and the conditions : 

"Remarks. 

"28th day of July, 1905 : LIght breeze. Foggy. 4 a. m. Sledge Isl. bore 8. 
W. W. Dlst. 3 miles. Hoye the lead half hour. 8 a. m. Weather eame. 
Ourrent eettlng 3% knots W. Noon. Llght breeze. Poggy. Hove the lead 
every half hour. 7:30 p. m. 24 fathoms wore Bhlp. 12 m. n. 17 fathom» 
water. 

"29th day of July, 1905. 1 a. m. Fog Ufted. Sighted Cape York, about 2 
miles on the lee beam. Ourrent setting to Westward. 5 :30 a. m. Passed! In 
Pt Spencer, Mod. breeze, foggy. 8:30 a. m. Let go starboard anchor oŒ 
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Teller. Made fast ail salis. Noon. Crew employed maklng ready for dis- 
charglng cargo. 

"30th. No work, thls day belng Sunday, 

"3l8t. Light S. W. wlnd. Fine weather, employed getting water from 
Relndeer Station. 

"Aug. Ist. Dlscharged 25 tons of coal and dellvered it at Belndeer Station. 
S p. m. S. S. Oorwln came alongslde (commeneed glvlng lier coal at 10 
p. m. tlll 12:30 a. m. Donkey broke down, and started agaln at 3:40 a. m. 
«11 4 :20 a. m. 

"2nd day of Aug. 11 :30 a. m. left Teller for Tin City. Llght var. wlnda. 
4 p. m. Fassed by Pt Spencer. 12 m. n. Calm. 2 :20 a. m. Anchored near 
Pt Spencer. 5 a. m. Llght sontherly wlnd. Hove up andior, steered along 
the land. Crew empl. sacklng coal." 

In the testimony and stipulations références are made to a protest, 
but the document is not listed as an exhibit. I présume that it was not 
introduced, and I regard the ship's log as the strongest évidence touch- 
ing this point, and it proves to my satisfaction that the ship did arrive 
at the terminus of her voyage. The évidence also proves that her de- 
parture was not; from necessity, eîther real or apparent, but was for 
convenience only, to discharge the Tin City freight while retaining 
part of the cargo for ballast. The Tin City freight was shipped under 
a contract with the shippers that, if it should be impracticable to land 
it there, it might be reshipped and forwarded by another vessel, and 
it was not impracticable to hâve disposed of it in that manner. The 
only expected déviations which the insurers could hâve had in con- 
templation were stoppages to discharge freight at intermediate places 
between the last loading port and the terminus on Port Clarence Bay, 
and, when the vessel was anchored safely in that harbor, the périls of 
navigation insured against ceased. Therefore I find that venturing out 
to sea again for the purpose of returning to Tin City, with part of 
the insured cargo on board, was an unexpected déviation not contem- 
plated when the iflsurance was written, nor assented to afterwards by 
the insurers. 

In the arguments the respondents are upbraided for making purely 
tedinical défenses, as ' if standing upon the terms of their contracts 
were skulking, crafty, or culpable conduct, but the court cannot thus 
contemptuously brush aside légal rights. A technical défense rests 
upon recognized principles of law which ail courts are bound to re- 
spect. And 1 will say, further, that the main défense which the court 
sustains is meritorious in equity, because the property was insured for 
only one voyage, and the loss was a conséquence of a second exposure 
to sea périls, the risk of which the respondents did not verbally or oth- 
erwise promise to carry. The third section of the Harter act (Act 
Feb. 13, 1893, c. 105, 37 Stat. 445 [3 U. S. Comp. St. 1901, p. 2946]) 
exempts ships, their owners and charterers from liability for losses 
under certain conditions, by no possible construction can it be a Cre- 
ator of a liability, and the attempt to find support in that statute for 
the libelant's position is a complète failure. 

The court directs that a decree be entered in each case that the libel- 
ant take nothing, and that the suit be dismissed, witii costs. 
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In re LYNDEN MBXRCANTILE CO. 

(District Court, W. D. Washington, N. D. September 80, 1907.) 

No. 3,387. 

Bankbuptct— Validity of Mobtoagi>— Bona Fides of Loar. 

A mercantile company when whoUy Insolvent, and a short tlme before 
It was adjudged banJîrupt, gave a chattel mortgage on Its stock to secure 
a loan. Before maklng the loan, the lender consulted a member of a bank- 
Ing flrm whieh was the bankrupt's largest credltor and knew Its condltlon,^ 
and such banker was constituted the lender's agent In making the loan. 
The proceeds of the loan were d^oslted In his bank, which procured the 
application of the greater part of the same upon Its debt, some of whlch 
was not yet due. Beld, that the mortgage was invalld as agalnst the 
bankrupt's creditors ; the purpose of the loan havlng dearly been to 
enable the bank to obtain a préférence over other creditors, whlch fact the 
lender must bte conclUslrely presumed from the circumstances to hare 
known. 

In Bankruptcy. On review of referee's décision on claim of W. M. 
Frizzell as a preferred créditer. 

Gray & Stem and Fairchild & Bruce, for trustée. 
Rose & Craven, for mortgagee. 

HANFORD, District Judge. It is the opinion of the court that the 
claim of W. M. Frizzell as a preferred créditer, based upon a promis- 
sory note for $4,000, secured by a chattel mortgage on the stock of 
merchandise constituting practically ail the assets of the bankrupt, 
cannot be sustained as a valid claim. 

The bankrupt had been doing business as a mercantile corporation at 
the town of Lynden, in Whatcom county, and at the time of giving 
the mortgage it was insolvent and on the verge of collapse. Its largest 
creditor was a local bank, conducted by a partnership composed of 
George S. Aldrich and Arthur L. Swim. An application for a loan of 
$4,000 was made to Mr. Frizzell, by a letter written by an attomey, 
to which he responded by a letter, stating the terms and conditions or» 
which he would make the loan. This reply appears to hâve been writ- 
ten after a meeting between Mr. Frizzell and Mr. Swim, at which the 
application was mentioned and inquiry made as to the financial status 
of the mercantile company, and it is significant that this letter di- 
rected the attorney to make arrangements with the bank and to con- 
sult Mr. Swim as to the provisions to be included in the mortgage, and 
stated that the money would be placed in the bank to be paid when the 
securities were made satisfactory to him. There is in the negotiations 
and in the culmination of the transaction a manifest intention to not 
give any opportunity for other creditors to secure a préférence ahead 
of the bank. The deal was consummated through the bank, as the 
letter indicated that it should be. Mr. Frizzell gave Mr. Swim a check 
for $4,000, and instructions as to requirements to be observed in pre- 
paring the securities, and authorized him to deliver the check on deliv- 
ery of the papers conforming to his instructions. Upon exécution of 
the mortgage and promissory note, a check was delivered and indorsed 
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by the manager of the mercantile corporation, and it was then deposited 
to the crédit of the company in the bank, and from the fund created by 
that deppsit the bank profited by obtaining payment of two promissory 
notes aggregâting $1,300, hot then due, and pa)rment of an overdraft 
amounting to more than $2,000. 

This case differs materially from the Macintosh Case (unreported), 
cited in the argument in behalf of the complainant, in which the court 
sustained the validity of a chattel mortgage. As stated in the mém- 
orandum filed, the court ft»ùnd no évidence to charge Mr. Loggie, the 
mortgagee, with knowledge of a purpose to create a lien in order to 
secure îqnds to prefer a favored creditor. In this case Mr. Frizzell 
made inquiries as to the financial condition of the borrower of Mr. 
Swim, a member of the banking firm which was the largest creditor 
of the iiisolvent corporation, and Mt, Galbraith, who was its book- 
keepër, both being in a position to know that it was in a ruined condi- 
tion, and both of whom are closely related to him. It is incredible that 
Mr. Swim, as an î^ent, wpuld hâve consummated the loan without ap- 
prising his principal of the financial straits of the borrower, and of the 
benefits to accrue to his firm by having the money loaned placed within 
control of himself or his bank. 

I sustain the findings of the référée, to the efïect that the primary 
object of the transaction was to enable the bank to obtain an unlawful 
préférence over creditors of an insolvent debtor, and that Mr. Friz- 
zell is chargeable with knpwledge. of ail the facts and the purpose of 
the attempt to create a lien. He is a business man of large expérience 
and mature judgment, and he necessarily knew that he was net making 
a loan in the regular course of business to enable a going concern to 
keep going. By giving a chattel mortgage covering its stock of mer- 
chandise to secure a demand note, the corporation destroyed its crédit, 
and necessarily terminated its life as an independent business concern. 
That is a fact of which he cannot prétend to be ignorant Further- 
more, he is chargeable with knowledge of the facts known to Mr. 
Swim, whom he constituted his agent to make the loan, and a conclu- 
sive presumption arises that he acted in the transaction merely for the 
accofnmodation of the bank, which received his check and indorsed it 
before it was cashed. 

There are other grounds for questioning the validity of the mort- 
gage. I hold, however, that it should be rejected because the transac- 
tion was not bona fide. Let an order be entered confirming the décision 
of the référée. 
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In re McFADGEN. 
(District Court, E. D. Pennsylvanla. October 16, 19OT.) 

No. 2,505. 

Bankkuptct— Pbioeitt— Claim of Landlobd roB Rent. 

Where the liquor license, fixtures, and lease of a banknipt were sold In 
bulk by a recelver in bankruptcy, the landlords making no objection, and 
no blaim to a lien on the stock or fixtures for past-due rent, to which they 
were entltled under the Pennsylvanla statute, there could be no apportion- 
ment of the proceeds, so as to entltle them to prlorlty ont of any part of 
the fund. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. 6, Bankruptcy, § 532.] 

In Bankruptcy. On certificate of référée concerning landlord's claun 
to priority. 

W. Horace Hepbum, Jr., for trustée. 
Albert W. Sanson, for landlords. 

J. B. McPHERSON, District Judge. The décision of the leamed 
référée (Joseph Mellors, Esq.) rests upon the following facts, con- 
densed f rom his opinion : 

The landlords of the bankrupt filed a claim for a balance of rent that 
accrued before the filing of the involuntary pétition. Claim îs njade 
to priority out of a fund arising from the sale in bulk of the liquor 
license, stock, fixtures, and lease of the bankrupt estate. The land- 
lords made no objection to the sale in bulk, but gave notice to the pur- 
chaser at the time of the sale that they would hold him responsible for 
the rent in arrears. 

Thereupon the référée made the following findings of law: 

"The lease contalned a clause provlding for the forfeiture of the same In 
the event of the nonpayment of rent; but no attempt was ever made hy the 
landlords to take advantàge of this clause, but, on the contrary, they aecepted 
the tenancy of the vendee of the license, stock, fixtures, and lease. In order 
that a landlord may claim priority out of a fund, the priority of payment 
should be claimed under section 64b of the bankrupt act (Act July 1, 1898, c 
541, 30 Stat 563 [U. S. Comp. St. 1901, p. 3448]), which Is as follows: 'Debts 
owlng to any person who, by the laws of any state or of the United States, Is 
entltled to prlorlty. • ♦ *' The act of June 16, 1836, of the state of 
Pennsylvanla (P. L. 755), provides as follows : 

" The goods and chattels being in and upon any messuage, lands or tene- 
ments which are or shall be demised for life or years or otherwise, taken by 
virtue of an exécution and liabie to the dlstress of the landlord, shall be liable 
for the payment of any sums of money due for rent at the time of the taking 
of such goods in exécution.' 

"It ia clear from the words of this act that priority must be claimed out of 
goods and chattels levied on. It Is well settied that a license cannot be selzed 
and taken In exécution ; for it is a Personal right merely, aijd transférable only 
by the court. See the case of Ulrlch's License, 6 Pa. Dist. E, 408. A landlord 
cannot claim priority out of the sale of a license in a bankrupt court. 

"The clause In the lease provlding for the forfeiture In case of nonpay- 
ment of rent does not help the landlords in "their claim for prlorlty, because 
they falled to take advantàge of It before the sale, which they were bound to 
do. This question was decided la the Case of Lewis Ruppel, 3 Am. Bankr. 
Rep. 233, 97 Fed. 77a 
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"If the landlords cannot clalm prlorlty ont of the proceeds of the sale of 
the Ilcense, It becomes necessary for them to deslgnate a partlcular fund ont 
of whlch they clalm prlorlQ'. Thls they cannot do, for the reason that they 
permitted the trustée to sell the lease, Ilcense, stock, and flxtures together, 
and thereby lost their clalm to prlorlty of payment ont of the fund reallzed, be- 
cause It could not be possible for them to clalm prlorlly out of any partlcular 
fund, when everythtag was sold In bulk. Thls point was declded In Keyser 
r. Wessel, 12 Am. Bankr. Rep. 126, 128 Fed. 281, 62 C. a A. 650. 

"No objection was made to the sale, nor Is there any évidence how much 
the stock and flxtures brought separate from the Ilcense, or how much the 
iease brought separate from the whole." 

In order to make the situation entirely clear, ît is perhaps désirable 
to State a few additional facts, which appear upon the record of the 
case. The creditors' pétition was -filed on April 10, 1906, and on May 
3d a receiver was appointed, with authority to sell the bankrupt's liq- 
uor license, his lease of the premises occupied as a saloon, the fixtures, 
and ail other assets of the estate, upon eight days' notice to creditors. 
Appraîsers were appointed on May 4th, who itemized the value of the 
fixtures and the personal property, and appraised the license and the 
lease together as a unit. To this appraisement, no objections were 
made. On May 12th the license, lease, and fixtures were sold as a 
whole, ahd (as the business was still being carried on) it was also 
agreed between the receiver and the purchaser that the liquors and 
other merchandise that might still be unsold at the time when the license 
should be transferred to tiie purchaser by the court of quarter sessions 
of Philadelphia county should then be appraised and paid for. This 
sale was spt aside, and a resale was ordered. The second order was 
similar iri its terms to the order of May 3d, and under it the lease, 
license, and fixtures were sold as a whole on May 29th for $7,000 ; the 
liquors and merchandise being subject to valuation when the license 
should be transferred. This resale was confirmed, and the fund thus 
produced by the property is now being distributed by the référée. (No 
valuation of the liquors, etc., was had, as the stock had practically been 
consumed when the license was transferred.) The landlords had due 
notice of ail the proceedings, but they did not object to the appraise- 
ment, to the orders to sell, to the method of sale, or to the return and 
confirmation, and they accepted the purchaser as a tenant, permitting 
him to take possession of the premises and occupy them as the bank- 
rupt's successor under the lease. 

Under the facts thus stated by the référée and by the court, it seems 
to me that discussion is unnecessary, in view of the décision by the 
Court of Appeals of this circuit in Keyser v. Wessel, 188 Fed. 281, 62 
C. C. A. iS50, 12 Am. Bankr. Rep. 126, from which I am unable to dis- 
tinguish the présent controversy. Upon the authority of that case, 
therefore, the ruling of the learned référée, declining to sustain the 
claim of the landlords to priority, must be affirmed. 



IN BE HANSOIT. 717 

In n HÂNSON et al. 

(District Court, D. Minnesota, Fourth Division. July 27, 1904.) 

No. 900. 

1. Bankbtjptot— Appointmeht OP TEUSTEï!— Revibw bt Ooubt. 

Under Bankr. Act July 1, 1898, c 541, § 38a, 30 Stat. 555 [D. & Comp. 
St 1901, p. 3435], wWch provides tliat the action of a référée shall be 
"subject always to a revlew by the Judge," and raie 13 In bankruptcy (89 
Fed. vli ; 32 O. O. A. xvll), wWcli provides that the appolntment of a trus- 
tée by the creditors shall be subject to be approved or dlsapproved by the 
référée, the appolntment of a trustée by creditors, approved by the référée, 
la subject to review by the Judge. 

a. Same— Appointment Pbocxtbed bt Bankbupt. 

The appointment of a trustée in bankruptcy brought abont by the active 
Interférence and procurement of the bankrupt will be dlsapproved by the 
court 

In Bankruptcy. On review of order of référée. 

John T. Byrnes, for banIcrupL 

E. P. Peterson, A. R. Hunt, L. E. Covell, and F. A. Campbell, for 
creditors. 

LOCHREN, District Judge. Adjudication of bankruptcy upon the 
-volimtary pétition of the above named bankrupts, filed by John T. 
Byrnes, their attomey, was had February 13, 1903. At an adjoumed 
session of the first meeting of creditors at the office of the référée on 
March 18, 1902, Mr. Byrnes appeared as attomey for the bankrupts, 
and also as attomey for a large niunber of the creditors, having pow- 
«rs of attorney authorizing him to represent them in making proofs 
of their claims and in the appointment of trustée. Among the cred- 
itors so represented by Mr. Byrnes was Hannah Hanson, the mother 
of the bankrupts, whose daim was upon a promissory note made to 
her by the bankrupts jointly July 16, 1901, for $4,893.85, payable on 
demand, with 8 per cent, interest, on which note was indorsed $3,450, 
as paid February 7, 1902, one day before the date of the pétition in 
bankruptcy. On the objection of other creditors that it appeared that 
said Hannah Hanson had received an unlawful préférence, proof of 
her daim was not allowed. On proceeding to the appointment of trus- 
tée, Thomas H. Green was nominated by the attorney in fact of cer- 
tain creditors, and John S. Andersen was nominated by said John T. 
Byrnes on behalf of the creditors represented by him, although otiier 
creditors then objected that said Byrnes, because he was the attor- 
ney of record of the bankrupt and tiien acting as such, was disquali- 
fîed from participating in the appointment of trustée. Pending the 
appointment of trustée, the meeting of creditors was adjoumed until 
the next day; and in the intérim, by the advice of said Byrnes, and 
through the active personal exertions of the bankrupts, most of the 
creditors represented by said Byrnes revoked their powers of attorney 
to.him and executed like powers of attomey to L. E. Covell, with the 
understanding that said Covell should as their représentative vote for 
said John S. Anderson for tmstee. On the next day a majority of the 
■creditors in number and amount, including the creditors so represented 
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by said Covell, voted for said John S. Anderson, although other cred- 
itors objected to the appointaient of said Anderson, on the ground 
«that he was the choice of the bankrùpts, and that his majority vote 
was the resuit of the proxies and powers of attorney procured from 
creditors by the active interférence of the bankrùpts and their attor- 
ney. Notwithstanding this objection, the référée made an order ap- 
proving the appointment of John S. Anderson as trustée, and on pé- 
tition of opposing creditors thiS action of the référée is certified for 
review. ■ 

1» The power of the creditors to appoint the trustée under the pro- 
visions of section 44, Bankr. Act July 1, 1898, c. 541, 30 Stat. 557 [U. 
S. Comp. St. 1901, p. 3438], is not absolute. Section 30 provides that : 

"Ail necessary rules, forma anS orders as to procédure and for carrylng 
thls act lato effect, shall be prescrlbed, and may be amended from time to 
tlme, by the Suprême Court of the United States." 

Rule 13 (89 Fed. vii; 32 C. C. A. xvii) provides that: 

"The appointment of a trustée by the creditors shall be subject to be ap- 
proved or dIsapproTed by the référée or by the Judge; and he shall be remov- 
able by the Judge only." 

Section 38 provides that ail the acts of the référée are "subject al- 
ways to a review by the judge." 

It follows that the order of the référée approving the appointment 
of the trustée in this case is subject to such review. 

2. As even the objecting creditors fredy admit that Mr. Anderson 
is a man of responsibility, integtity, and high standing, it seems unfor- 
tunate that his appointment was brought about by sudi improper inter- 
férence on the part of the bankrùpts as should hâve caused it to be 
disapproved. But it is well settled by ail the authorities that the trus- 
tée represents the creditors, and not thé bankrupt, in the administra- 
tion of the estate; and that it is improper that the bankrupt shall ac- 
tively interfère with thé matter of his sélection and appointment; and 
that, if he docs interfère and the person aided by him is appointed by 
votes procured by such interférence, the appointment should for that 
reason be disapproved. In re McGill, 106 .Fed. 57, 45 C. C. A. 218; 
lïi re Rekersdres (D. C.) 108 Fed. 206; In re Henschel (D. C.) 109 
Fed. 861. 

More cases to the same effect mîght be cited, and none to the con- 
trary are found. The rule is a salutary ohe, and based on obviously 
Sound reason. It often happens that it becomes the duty of the trus- 
tée to actively antagonize aie bankrupt by efforts to discover secreted 
assets, or to set àside conveyances as fraudulent, or to recover préf- 
érences. There should bé no color of basis for suspicion of any par- 
tiality or sensé of obligation on the part of the trustée toward the 
bankrupt. Hencè, however high the character of a proposed trustée 
may be, the active interférence of the bankrupt in favor of his appoint- 
'ment will rendèr him pràcticàlly inéligible to appointment as trustée in 
that bankruptçy. 

The order of the référée approving tiie appointment of John S. An- 
derson as trustée is reversed, and that appointment is disapproved. 
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In re KBTTEBBR MFG. CO. 

(District Court, M. D. Pennsylvanla. Novembér 5, 1907.) 

No. 964. 

BA.NKBTTPTCT— AtrCnON SaI,Œ BT Tbustee— Validitt. 

An auction sale of property by a trustée lu bankruptcy Is not Inval'.JÎ 
because of a private arrangement between the attorney for tbe purchasrr. 
and tbe auctloneer tbat tbe bld of any other person sbould be ralsed $â() 
eacb time until a elgn to stop was given. 

In Bankruptcy. On exceptions to confirmation of sale. 
See 155 Fed. 987. 

Sidney E. Smith and C. E. Ehrehart, for exceptions. 
C. J. Delone, opposçd. 

ARCHE ALD, District Judge. The only objection to the trustée'* 
sale îs that Mr. Delone, as attomey for Mr. Lebzelter, the purchaser, 
had a private arrangement with the auctioneer that the bid of any 
other person was to be raised $50 each time until a sign was given 
by Mr. Delone to stop. The complaint with regard to this is that 
it was a discouragement to other bidders to hâve their bids immedi- 
ately overtopped by this amount by the auctioneer, without there be- 
ing any apparent bid by any one présent, conveying the impression 
that the auctioneer was simply puffing the sale. But I see no occasion 
for setting the sale aside upon that ground. There was nothing 
underhanded or unfair in the arrangement referred to, nor was it, 
indeed, out of the ordinary, according to the way in which auction 
sales are conducted. A bid may be, and often is, conveyed by a 
mère nod, which no one but the auctioneer sees or understands; this 
course being taken for the very purpose of keeping it from being 
known who the bidder is, who without this might hâve the property 
run up on him, by puffers, beyond what he otherwise would be com- 
pelled to give. It is not required, as argued, that there should be 
an open and obvious bidder, whom other competitors can see and 
know, at the time. It is sufficient, if ail parties desiring to bid hâve 
a fair chance ; the announcement by the auctioneer from time to time 
of the amount bid disclosing to each just how the sale is goîng, and 
bids in good faith from responsible parties alone being entertained. 

The exceptions are overruled, and the sale confirmed. 



Tn re KETTERBR MFG. CO. 
(District Court, M. D. Pennsylvanla. Novembér 7, 1907.) 
No. 964. 
t. BAKKBUITOTt— EXOEPTIORS— Vebifioation. 

Blrceptlons to the aceount of a recelver in bankruptcy shonld be rerlfled, 
but tbe omission of a vérification Is a defect wbich is amendable. 
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2. Sauo— Recsitxb— AixowAncE or Attobni!y's Fées. 

Attomey's fées for services rendéred to a recelver In bankruptcy should 
be allowed from the estate only to the extent that tl» services were ren- 
déred for the direct beneflt of the entlre estate, and not of any partlcular 
créditer. 

In Bankruptcy. On exceptions to account of receiver. 

C. J. Delone, for exceptions. 

Sidney E. Smith and C. E. Ehrehart, opposed. 

ARCHBALD, District Judge. The exceptions should hâve been 
verified. In re Nathanson (D. C.) 155 Fed. 645. But, as stated at 
the argument, this was amendable, and, as the exceptions are in part 
justified, it is proper to allow it, 

The only exceptions pressed, however, are those which go to the 
compensation Of the receiver and his counsel, and after duc consid- 
ération I am inclined to think that the amount claimed in each case 
is somewhat too high. Economy in the administration of estâtes i» 
the policy of the présent law, and is tô be strictly enforced. The du- 
ties of the receiver hâve not been arduous, and they extended over 
only a few months. At the same time a compétent man, having skill 
in the business, was requisite, and he was compelled to tum aside 
from his ordinary affairs to take the position and carry it through. 
AU things considered, I will fix his compensation at $1,000. 

As to the fées of counsel, no doubt there has been quite a little to 
do in*one way and another. But part of it has been in the interest 
of the creditors whom they hâve represented, rather than the re- 
ceiver or the estate. Only to the extent that they hâve acted di- 
rectly in behalf of the estate, or it has been benefited by what they 
hâve done, are they entitled to be paid out of it. It seems to me that 
$1,600 will fuUy cover this, and that is the amount I will allow. 

The exceptions to the compensation of the receiver and the allow- 
ance to counsel are sustained, and thèse items are reduced to $1,000 
and $1,500, respectively. The other exceptions are disniissed, and the 
account, as so modified, is coniirmed. 
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NURNBERGER v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit October 28, 1907.) 

No. 2,527. 

Peejuey— Indictment roB Subobnation— Sufficibnct. 

An Indictment for subornation of perjury In procurlng enother to make 
a false oath or afladavit before the receiver of a land office to secure afl 
entry of land, whlcb avers tbat sueh oath or affldavit was made In sup- 
port of "a certain application in writlng to enter under the homestrad 
laws of the United States, subject to entry at said land ofHce," certain 
land described, Is sufficient after verdict as showiug tbat the land descril)- 
ed vpas at the time public land of the United States subject to homestead 
entry at such land ofiBce. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Perjury, S 95.] 

Indictment— Objections to SurFiciENCT— Hovir Taken. 

Objections to the suflBciency of an Indictment cannot be raised by ob- 
jecting to the introduction of any évidence thereunder. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indictment and 
Information, f 462.] 

Pebjuey— Homestead Bntby— False Oath to Support. 

To support an indictment for subornation of perjury based on the al- 
légea procurement of the making of a false affldavit or oath before the 
receiver or regiater of a land office in support of an application to enter 
land under the homestead law, it Is not essentlal that the affldavit should 
hâve been subseribed as vcell as swom to before such officer. 

SÀme—Teiai.— Evidence. 

On the trial of such an Indictment, the tract book kept by the r^ister 
of the land office is admissible in évidence to establish the fact that the 
lands to whieh the application related were public lands subject to home- 
stead entry at such office, and it is compétent for the register as a wltness 
to explaln the meaning of abbreviations used therein. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 39, Perjury, §§ 113, 
114.] 

Gbiminal Law— Evidence— Depabtment Régulations. 

A gênerai régulation promulgated by the General Land Office respect- 
ing homestead entries of public land, for the government of the offlcers 
of local land offices, pursuant to authority given by Rev. St. § 2478 [U. 
S. Comp. St 1901, p. 1586], becomes a part of the body of public laws 
of whlch the courts take judlclal notice, and, where such a régulation was 
pertinent to the issue as to the criminal Intent of a défendant chargea 
with a criminal offense under the land laws as corroborating hls testi- 
mony as to hls understanding of the requlrement of the law, by showing 
that such understanding was in accordance with that of the Land Depart- 
ment untU after the aileged offense, he was entitled to hâve such régula- 
tion placed before the jury as a matter of évidence, and its exclusion was 
error. 

[Ed. Note. — For cases in point see Cent. Dig. vol. 14, Criminal Law, S 
706. 

Judlclal notice of public laws and régulations, see note to 44 C. 0. 
A. 4.] 

SAME — APPBAI. — BEVIEW — DiSOBETION OF CouBT — Pebmitting Leading 

Questions. 

Whlle the permittlng of leading questions Is a matter resting In the 
Sound discrétion of the trial court, ailowing a district attomey in a crim- 
inal case to ask questions of hls own witnesses, who are not unwllllng or 
tinfrlendly, whlch are leading and in a form to suggest the answer de- 

156 F.— 46 
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slred and call for a mère conclusion of the wltness, 1b an abuse of discré- 
tion, and Is prejudlclal error. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 15, Crimlnal Law, i 
8064.] 

7. Peejubt— Teial fob Suboenation— Evidence. 

On the trial of a défendant charged wlth subornation of perjury In pro- 
curlng homestead entrymen to make the requlred oath that the entry 
was not made for the beneflt of any Other person, when in fact they bad 
agreed to convey the land to défendant for a stipnlated priée as soon as 
* they obtalned title, It was error to refuse to permit défendant to testlfy 
that he made no snch agreements, but that the agreements aetually made, 
as he understood tbem, left the conveyanee optlonal wlth the other par- 
ties or to other facts, whleh tended to show that hls act was not willful 
nor corrupt, as requlred by the stàtute to constitute the crime charged. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Perjury, § 115.] 

8. Same— Instbuctions. 

Instructions, glven on the trial of a défendant charged wlth suborna- 
tion of perjury in prpcurlng homestead entrymen to make false oaths, 
held erroneous and mlsleadlng, in that they authorized the jury to con- 
vlct in case they found that ahy statement made by afHants In tbelr 
affidarits was false and was Intentlonally swom to, when tbere was 
évidence tending to. show that some of the récitals in the afBdavits re- 
specting the intention to réside on and improve the iand as afllants un- 
derstood the law were not applicable to tbelr entrles, and that thelr act 
In swearing to the same was not therefore willful and corrupt, as re- 
qulred by Rev. St § 2291, as amended by Act Mareh 3, 1877, c. 122, 5 
2, 19 Stat. 404 [U. S. Gomp. St. 1901, p. 1391], to constitute the crime of 
perjury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Perjury, § 135.] 

Hook, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the District 
of North Dakota. 

Charles E. Wolfe and W. S. Lauder, for plaintiff in error. 
B. D. Townsend, Asst. U. S. Atty. (Patrick H. Rourke, U. S. Atty., 
on the brief). 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Jiidge. The plaintiff in error (hereinafter for 
convenience designated the défendant) was a Union soldier who served 
through the Civil War, and at the tinie of tiie indictment and trial he 
was 67 or 68 years old. After the War he lived at Bowling Green, in 
the state of Ohio. In 1879 he moved to Richland county, N. D., where 
he acquired lands from the government under the homestead, timber 
culture, and pre-emption laws. In 1900 he visited Ward county, N. D., 
where one of his sons had located in business. There was a large 
amount of public land in that vicinity where Minot, the local land of- 
fice, is located. In the spring of 1900 he went to Bowling Green, 
Ohio, to visit his wife, who had been there some months on account 
of sickness. While there he met a number of his former comrades of 
the army, arid they discussed the subject of locating homesteads in 
said Ward county. He obtained a power of attcrney from a number 
of thèse soldiers to make entries for them under the homestead laws. 
Being advised that such powers of attorney were not permissible for 
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such purpose, he consulted with an attorney respecting the legality 
of contracts with soldiers concerning lands to be acquired under the 
homestead laws. The trend of this advice was that he could make 
contracts with them under which he could furnish the money to de- 
fray their expansés in making such entries and the necessary improve- 
ments on the lands, and that they might or might not, at their pleas- 
ure, convey the lands to him after they had obtained the title; but 
he could not make a contract that they should enter the lands for his 
use and benefit. He took several parties of thèse soldiers and the wid- 
ows of deceased soldiers out to Ward county, where they made affi- 
davits of application for such lands and effected such entries. He paid 
ail the expansés of thèse trips, and for the entries, and constructed 
what are called "shacks" on the lands. 

In the fall of 1903 he went to Ohio and organized the last party, 
composed of 12 widows of old soldiers, who made the entries in ques- 
tion. A form of contract was drawn up by a Mr. Comstock, a lawyer 
and comrade of the défendant, a résident of the locality in Ohio where 
thèse homesteaders lived, to be signed by them and the défendant, 
the substance of which was that the applicant agreed to go to the 
United States land office at Minot, N. D., and make due and légal 
entry upon lands selected for them by the défendant under the provi- 
sions of the homestead laws, and that the applicant would duly ap- 
pear and make final proof and perfect title to the land, and when the 
title was perfected they agreed to sell the land to the défendant for the 
sum of $300, plus the expenses of one trip to the land office and return 
to Ohio; the $300 to be paid upon delivery of the deed. The défendant 
was to sélect and locate the land and make the improvements on the 
same before final proofs ; the locator agreeing that until such deed was 
delivered as aforesaid, the défendant should hâve a prior lien upon 
the land for improvements so made and for money advanced for trav- 
eling expenses. This contract, it is conceded, was nonenforceable. 
The tenth count of the indictment was based upon an entry made by 
one Hall in 1903, under a claimed paroi understanding with the de- 
fendant. 

The défendant was indicted May 29, 1905, for subornation of pçr- 
jury in procuring said entrymen of 1903 to make false affidavits t)e- 
fore the register of the land office to secure said locations. The indict- 
ment contained 13 counts. Verdicts of guilty were returned on counts 
numbered 2, 3, G, 7, 8, 9, and 10, and he was acquitted on the other 
counts. He was sentenced to the South Dakota penitentiary for a 
term of one year and to pay a fine of $300. 

The first error assigned goes to the sufficiency of the indictment, 
based on the following objections: (1) That the indictment fails to 
charge that the land described at the times when the affidavits in ques- 
tion were made were public lands of the United States, over which the 
register and receiver of the land office at Minot had jurisdiction; (2) 
that the allégation "subject to entry at said land office" if referable to 
the lands at ail is a mère conclusion of law; and (3) the indictment 
fails to State a case in which any oath was required or permitted to be 
administered. 
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The allégations of the indictment in the particulars assailed, com- 
mon to ail the counts, after laying the venue, are that the défendant in 
said district within the jurisdiction of the court: 

"Then and there unlawfully didl wlllfuUy and corruptly subom, Instlgate 
and procure one Charles S. Ely to appear In person before the reglster and 
recelver of the United States land office at Mlnot, In the district aforesaid, 
and then and there, before T. B. Fox, then and there the recelver of the sald 
land office, to make and subscribe, before him, the sald T. E. Fox, recelver 
as aforesaid, a certain oath and affldavlt in wrlting then and there required 
by the lav^s of the sald United States, In support of a certain application In 
wrlting of hlm, the said Charles S. Ely, then and there made to the reglster 
of the said land office ; that is to say, a certain application in wrlting to en- 
ter, under the homestead laws of the United States, subject to entry at the 
sald land office (hère is set out a description of the land), and by such oath 
and affidavit, so made in support of sald application to enter the said lands, 
falsely to dépose and swear, among other thlngs In substance, and to the 
effect," etc. 

This is followed by a statement of the contents of the affidavit made 
by the applicant, with allégations as to the falsity of the matters sworn 
to, the corrupt procurement thereof by the défendant, with averment 
of the authority of said Fox to administer said oath. 

The application in writing, the allégation clearly enough discloses, 
was to make entry of homestead lands, specifically described, under the 
homestead laws of the United States subject to entry at the United 
States land office at Minot, N. D. The clear intendment is that the 
lands were public lands, and as such were at the time subject to entry 
at said United States land office. The allégations in this respect were 
quite as fuU and spécifie as those contained in the indictment in Stearns 
v. United States, 152 Fed. 900, 83 C. C. A. 48, held by this court to 
be sufficient after verdict. It was there said, in substance, that it is ' 
common knowledge that public lands, like post office sites, military rés- 
ervations, and the like, are not within the ordinary meaning of public 
lands of the United States and are not subject to entry or sale for any 
purpose, and therefore they are never understood to be in contempla- 
tion when speaking of entries of lands for homestead purposes ; that 
in respect of lands bearing minerai, though nonapplicable to homestead 
entry, persons may nevertheless compass a fraud upon the government 
by obtaining possession of them under f raudulent affidavits. 

The essential requirement of the law is that the chàrging part of the 
indictment shall sufficiently advise the accused, in advance of the trial, 
of the nature and character of the offense he may be required to come 
prepared to meet. When it does this, although it may be inartificially 
drawn or defective in matters of form, yet, if the défendant go to 
trial without interposing a motion to quash or demurrer, the statute 
(section 1025, Rev. St. U. S. [U. S. Comp. St. 1901, p. 720]) inter- 
poses, which déclares that: 

"No Indictment found and presented by a grand jury in any district or cir- 
cuit or other court of the United States shall be deemed Insufficlent, nor 
shall the trial, judgment, or other proceedlng thereon be afCeeted by reason of 
any defect or Imperfection in matter of form cnly, whlch shall not tend to 
tbe préjudice of the défendant" 

So Mr. Justice Brewer, in Dunbar v. United States, 156 U. S. 185, 
192, 15 Sup. Ct 325, 338, 39 h. Ed. 390, said: 
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"Whlle it may be true that a défendant by waitlng untU that time (aftef 
verdict) does not walve the objection that some subatantlal élément of the 
crime is omltted, yet he does walve ail objections whlch run to the mère form 
in whlch the varions éléments of the crime are stated, or the fact that the 
Indictment Is Inartlflclally drawn. If, for instance, the description of the 
property does not so clearly Identlfy it as to enable him to prépare hls dé- 
fense, he should ralse the question by some prellminary motion, oç perhaps 
by a demand for a blll of particulars ; otherwise it may properly be assumed 
as against hlm that he is fully Informed of the précise property in respect 
to which he is charged to hâve vlolated the law." 

The défendant did not, either by motion to quash or demurrer, in- 
vite the court's attention to any defect in the indictment; but on the 
trial objected to the introduction of any évidence by the govemment 
because of the claimed defects. This practice is not recognized in crim- 
inal procédure. United States v. Harmon (D. C.) 45 Fed. 414. 

The rigors of the ancient common law in exacting much partic- 
ularization in the description of the ofifense of perjury and subornation 
of perjury hâve been greatly modified by sections 5396 and 5397, Rev. 
St. U. S. [U. S. Comp. St. 1901, p. 3655]. 

The allégation of the indictment as to the authority of the ofScer 
to administer the oath that "he, the said T. E. Fox, then and there 
being such receiver as aforesaid, and having due and compétent au- 
thority to administer such oath to the said Charles S. Ely," was clearly 
sufficient within the provisions of the foregoing sections of the statute. 

Error is assigned to the action of the trial court in admitting in évi- 
dence the affidavits of the proposed homesteaders, for the procuring of 
which the charge of subornation of perjury is predicated. The conten- 
tion of defendant's counsel is that they were not both subscribed and 
sworn to before the register or receiver of the land office. They were 
sworn to before the proper officer, but the contention of défendant is 
that they were not also subscribed before him. The argument in sup- 
port of this contention is that section 2390, Rev. St. U. S. only re- 
quired that: 

"The person applying for the beneflt of the precedlng section (that Is the 
section authorizing the entry) shall, upon application to the register of the 
land office in which he is about to malie such entry, make affldavit before 
the register or receiver," etc. 

As this statute did not require that the affidavit should be subscribed 
before the register or receiver, in conséquence thereof it occurred in 
instances that the application for entry would be signed by a party en- 
titled to file as a homesteader upon certain représentations made to 
him, but would be sworn to by another party presenting himself be- 
fore the register or receiver. So that in prosecutions for making false 
affidavits identity between the party signing and the party swearing to 
it could not be shown. 

It is claimed that to obviate this practice and abuse, on March 3, 
1891 (Act March 3, 1891, c. 561, 26 Stat. 1097 [U. S. Comp. St. 1901, 
p. 1389]), Congress amended said section as follows: 

"That any person applying to enter land mider the precedlng section shall 
first make and subscrihe (italics the court's) l)efore the proper offîcer and 
file in the proper land office an affldavit," etc. 
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The contention is that before the party was entitled to make the en- 
try he shoûlcj both make and subscribe to the afHdavit before the proper 
oiïicer; that the making of the siibscription before the proper officer 
is just as essential as that he should make the oath before him; that, 
as the authority of the register or receiver to administer oaths is lim- 
ited to matters connected with entries of public lands, tliey are not au- 
thorized to administer oaths for any other purpose or in any other 
manner; and that the certifîcate to the afïîdavit must both state that 
it was subscribed and sworn to before him. 

The statute, how'ever, déclares: 

"That if the said appllcant making such affldavlt or oath, swears falsely 
as to any material matter contalned In sald proofs, afl3davits, or oaths, the 
sald false swearlng belng willful and corrupt, lie shall be deemed gullty of 
perjury," etc. 

While^it may be conceded that the purpose of Congress in so amend- 
ing the statute as to require that the affidavit should be subscribed and 
sworn to before the officer might be for the purpose of such identifi- 
cation, it is rather evidential in character. The substantive offense 
denounced by section 5392 of the statute is that: 

"Bvery person who, having taken an oath before a compétent tribunal, of- 
flcer or pçrson, in any case in which a law of the United States authorizes 
an oath to be administered, that he will testify, déclare, dépose, or certlfy 
truly, or that any written testlmony, etc., or certiflcate by him subscribed Is 
true, wlUfuUy and contrary to such oath states or subsçrlbes any material 
matter which he does not belleve to be true, is gullty of perjury." 

In other words, the corrupting act consists in taking the false oath 
before a compétent tribunal or officer in a case in which a law of the 
United States authorizes an oath to be administered. 

Aside from this, however, the testimony of some of the witnesses, 
especially that of Mr. Hall, whose affidavits were the predicate of one 
or more counts on which the défendant was convicted, showed that the 
witness both subscribed and swore to it before the register of the land 
office. That is sufficient in this respect to support the verdict on those 
particular counts. 

Error is also assigned of the action of the trial court respecting the 
use made in évidence of the tract book kept in the land office, and the 
statements and explanations made by the witness Sanborn, tiie regis- 
ter of the Minot land office, touching memoranda in this book. In 
the trial of the case it became necessary for the government to show 
that the particular land in question was vacant public land, and sub- 
ject to homestead entry, at tlie time of the présentation of the prelim- 
inary affidavit under investigation. To this end, said Sanborn, the 
custodian of the tract book in the office, was introduced as a witness, 
who made explanation respecting certain abbreviated entries therein. 
Objection was interposed by defendant's counsel against the admission 
of the book itself, on the ground that it was an unauthorized book, that 
the entries therein were unintelligible ; and objected especially to a no- 
tation on some of the tracts to the effect that the entry thereof was 
under investigation. As the latter matter was withdrawn by the gov- 
ernment it need not be considered. 
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Section 2395, Rev. St. U. S. [U. S. Comp. St 1901, p. 1398], dé- 
clares that: 

"The register of the land office shall note ail appUcatlona under the pro- 
visions ofthls chapter, on the tract books and plats of hls office, and keep a 
register of ail such entrles, and make return thereof to the gênerai land office^ 
together with the proof upon whlch they hâve been founded." 

The tract book in question was an officiai register authorized by the 
statute, and was compétent évidence for the purpose for which it was 
introduced. The notations were in abbreviated form, and the register 
explained their import. For example, certain portions of a section 
which had been entered or the entry canceled were indicated by the 
words and figures "SE*" and "SW«," and the like, which he stated 
meant the southeast quarter or the southwest quarter of the section. 
The objection to this was that the book, if regarded as a record, must 
speak for itself. While some courts hâve held that under spécial stat- 
utes in respect of the assessment and sale of lands for taxes such at>- 
breviations are insufficient, we are of opinion that the common use of 
such abbreviations on books like those kept in the land offices war- 
ranted the court in saying that the knowledge of their import is so uni- 
versal among the people as not to hâve required any explanatory tes- 
timony, aliunde the record. Some of thèse abbreviated notations on 
the face of the books consisted of the letters "F. C," which the reg- 
ister testified indicated that the final certificates had been issued on the 
«ntry ; the abbreviation "H. E." meant homestead entry ; "S. D. S." 
meant Soldier's Declaratory Statement; the word "Can." meant can- 
celed entry; "rel." meant relinquished entry. 

The statute only requires that the register shall "note" on the tract 
book applications, and keep a register of such entries. The form and 
size of such tract book, as every person knows who has had occasion 
to visit the land office, make it quite impossible that the limited space 
allotted to each subdivision of land should admit of the notations in- 
dicating the history of the acts done respecting the given quarter sec- 
tion being written out in fuU. Immémorial usage in this respect, so 
well known to the public, warrants the method. The notations made 
by the officer are not muniments of title, but merely an indication to 
him as to the status of the land on his tract book. If, therefore, the 
necessary abbreviation expressed to the clear understanding of the 
keeper of the book what that statjis is, no sensible reason occurs why 
the register may not by paroi explain what the abbreviated notations 
stood for. In other words, the only purpose of this testimony being 
to show whether or not the given tract of land was subject to entry 
when the application to file was made, it is compétent for the custodian 
of the book, familiar therewith, to state that the notations showed the 
land was open to entry. Furthermore, after the défendant had in- 
vestigated, as the évidence tends to show, the condition of the land and 
procured the affiants to make application therefor, as subject to home- 
stead entry, and the entry was so made, it hardly lies in his mouth on 
trial for procuring falsè affidavits to gainsay the purport of the words 
noted on the tract book which were there at the time of the entry. He 
could not possibly hâve been prejudiced by the évidence, because he 



728 156 FEDBRAIi BEPORTBR. 

understood when the entry was made that the lands were subject to 
entry as and for a homestead. 

We are now brought in this discussion to consider questions re- 
specting the action of the court in excluding and admitting certain 
testimony. It is to be kept in mind throughout this investigation that 
there was involved under each count of the indictment two pivotai is- 
sues. There must hâve been perjury committed by the designated affi- 
ant and the procuring of the affidavit by the défendant. An indispen- 
sable élément of the first postulate is that the imputed false statement 
by the affiant must hâve been willfuUy and corruptly made; and in 
the Second instance the défendant must hâve procured the making 
thereof with knowledge of the fact that the affiant was swearing falsely. 

The contention of the défendant, inter alla, is that up to and includ- 
ing the time of the making of the filing affidavits the défendant un- 
derstood, and so the affiants were given by him to understand, that 
the construction placed by the land office department on the home- 
stead laws in respect of soldiers and widows of soldiers, such as the 
entrymen in question, was that they were not required to make actual 
settlement upon and cultivate in person the land to entitle them to make 
final proof and obtain a patent; that it was permissible for the défend- 
ant to furnish them the money to make such entry and the improve- 
ments thereon; and that they might thereafter, at their option, deed 
him the land at a given price plus the money so advanced by him. 
Quite différent is the crime of perjury as applied to such situation 
from the instance of a conspiracy to fraudulently obtain the use and 
title to public lands under simulated homestead entries. In the case at 
bar the crucial question is the willful, corrupt swearing of the appli- 
cant, and the procurement thereto by tihe défendant with guilty knowl- 
edge of the false statement. 

To support his contention, in part, the défendant offered in évidence 
what is known as Exhibit A in the record, designated "Instructions. 
Department of the Interior. General Land Office. Washington D. C, 
July 7, 1904. Registers and Receivers, U. S. Land Offices" — which 
is as follows: 

"Sirs: The Etepartment held December T, 1003, In the Aima Bowes case 
(32 Land Dec. Dep. Int 331) as follows: 

"The wldow or mlnor chlldren of a deceased soldler or sallor, making 
homestead entry under section 2307 of the Revlsed Statijtes [U. S. Comp. St. 
1901, p. 1417], must comply with the requirements of the homestead laws as 
to résidence and cultlvatlon to the same estent as a soldier or sallor making 
entry under section 2301. 

" 'The rlght to make entry under section 2307 Is not transférable, and any 
contract entered Into elther before or after entry, whlch contemplâtes the sale 
thereof, Is In violation of law. 

" 'Directions given that ail persons havlng uncompleted homestead entries 
made under section 2307 be Immedlately notlfled, by reglstered letter to the 
last known address of the party making the entry, as shown by the records 
of the land office, that If they désire to retaln such entries they wlll be re- 
quired to begln actual résidence upon the land wlthln six months from the la- 
suance of such notice, or. If they so elect, they wlll be permltted to rellnqulsh 
thelr entries, wlthout préjudice to thelr homestead rlghts, by glvlng notice of 
such élection wlthln the same tlme.' 

"(1) You are therefore dlrected to at once notlfy, by reglstered letter ad- 
dressed to the last known address Of the entrymaa as shown by your office 
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records, each person harlng an uncompleted homestead entry made nnder sec- 
tion 2307 of the Kevised Statutes: 

"(a) Tliat he is requlred under hls existlng entry to comply wlth the re- 
quirements of the homestead law as to résidence and cultlvation to the same 
extent as Is required of a soldier or sailor making entry under section 2304 
of the EeTlsed Statutes ; that Is, for such perlod as, when added to the mlH- 
taiy or naral service relled upon, shall equal the requlred perlod of flve years, 
wlth thts exception, that where a soldier, whose service Is depended upon, died 
during hls term of enllstment, the whole term of hls enlistment wlll be cred- 
Ited upon the perlod of résidence and cultlvation requlred under the home- 
stead laws. 

"(h) That the rlght to make homestead entry under section 2307 of the' 
Revised Statutes is net transférable, and that any con tract entered into, prier' 
to the completlon of final entry, whlch contemplâtes the sale of the land, Is 
in violation of law. 

"(c) That under departmental ruling he Is allowed six months from date 
of your letter of notification withln whlch to begln actual résidence upon the 
land heretofore entered, and that should he fail to begln such résidence prior 
to the expiration of such perlod of six montis and thereafter malntaln same, 
hls entry wlll be subject to contest and èancellation for abandonment. 

"(d) That should he so elect he wlll be permitted to relinqulsh hls exlstlng 
entry wlthout préjudice to hls rlght to make another, provided he shall file 
In your ofllce, withln the above-mentloned perlod of six months, a relinquish- 
ment of -ail rlght, tltle, and interest under hls exlstlng entry. 

"(2) Upon the flllng In your office of such a rellnquishment you wlll Imme- 
dlately cancel the entry and hold the land formerly covered by such entry 
Bubject to disposai as In other cases made and provided for. 

"(3) Untll the expiration of the perlod of six months no exlstlng entry un- 
der section 2307 of the Revised Statutes wlll be subject to contest upon the 
ground of abandonment. 

"(4) At the expiration of sald perlod of six months you wlll report each case 
separately to thls office wlth proof of service of notice as above requlred up- 
on the entryman, for filing wlth the papers relatlng to such case' and for 
such further action as the facts of the case may warrant" 

To the admission of this drcular the district attorney objected for 
incompetency, irrelevancy, and immateriality. In that connection he 
offered : 

"To admit upon the record that formerly the opinion prevalled In the local 
office at Mlnot, as testifled to by some of the witnesses, that résidence was 
unnecessary on the part of widows of soldlers enterlng lands under .the home- 
stead law, and that on July 7th instructions were recelved from the General 
Land Office correcting that Impression and reverslng It, and Instructlng the 
local land office to notify ail such entrymen to establlsh a résidence withln 
six months, and that such notices were sent out by the local land office to each 
of the entries of that character Involved In thls case. Beyond that, we object 
to the introduction of thls exhlblt for the reasons stated, and that Its contents 
are hearsay and not admissible under any of the issues involved hère." 

The court said : 

"I thlnk there is matter In thls exhlblt whlch would be highly prejudlclal 
if It was recelved, and, in vlew ot the admission whlch the government bas 
made, the objection Is sustalned." 

We are inclined to the opinion that this letter of instructions trom 
the land office department was of the nature of a regulatory rule of 
the Interior Department, under the immédiate control of the Com- 
missioner of the General Land Office. Mr. Justice Brewer, in Caha 
V. United States, 152 U. S. 221, 223, 14 Sup. Ct. 513, 517, 38 L. Ed. 
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416, speaking of rules and régulations prescribed by tiie Interior De- 
partment not having been formally offered in évidence, said : 

"We are of opinion that there was no neeesslty for a formai Introduction 
In évidence of such rules and régulations. They are inatters of whleh courts 
of the United States take Judielal notice. Questions of a kindred nature hâve 
been frequently présentes, and It may be laid down as a gênerai rule, de- 
duçlble from the cases, that wherever, by the express language of an act of 
Oongress, power Is Intrusted to either of the principal departments of govern- 
meht to prescrlbe rules and régulations for the transaction of business In 
. whlch the public Is Interested, and In respect to whlch they hâve a right to 
partiolpate, and by whlch they are to be controUed, the rules and régulations 
prescribed In pursuance of such authority become a mass of that body of pub- 
lic records of whtch the courts take judielal notice" — cltlng a number of au- 
thorltles. 

Section 453, Rev. St. U. S. [U, S. Comp. St. 1901, p. 257], provides 
that : 

"The commlssloner of the gênerai land office shall perform, nnder the di- 
rection of the Secretary of the Interior, ail executive dutles appertaining to 
the surveylng and sale of the public lands of the United States, or in any 
wise respectlug such public lands, and, also, such as relate to private clalms 
of land, and the issulng of patents for ail grants of land under the authority 
of the govemment." 

Section 2478, Rev. St U. S. [U. .8. Comp. St. 1901, p. 1586], dé- 
clares that: 

"The commlssloner of the gênerai land office, under the direction of the 
Secretary of the Interior, is authorlzed to enforce and earry Into exécution, 
by appropriate régulations, every part of the provisions of this title not other- 
wlse specially provlded for." 

The document in question was a pronouncement by the General 
Land Office Department establishing a permanent régulation respect- 
ing entries of the public lands pertinent to the entries in question. 
It is observable that in the statement bf Mr. Justice Brewer, supra, he 
did not say that such a régulation from the department could not 
formally be introduced in évidence, but that even without such formai 
présentation the court should take judicial notice thereof. How was 
the défendant to obtain the benefit of this régulation if it were not 
placed befofe the jury? The only way he could get a ruling on its 
légal effect and competençy was to présent it to the court as a matter 
of évidence to go to the jury. The court did not exclude it on the 
ground that it need not be formally offered in évidence as the court 
would take judicial cognizance thereof and in its admission or its di- 
rection to the jury define and limit its effect; but it was excluded 
because the district attorney consented that it might go upon record, 
as an admission that formerly the opinion prevailed in the local office 
at Minot, etc., thus undertaking to limit the language and purport of 
the régulation by his own interprétation. The court having thus 
barred it from the considération of the jury for any purpose, after it 
was pressed for considération, it was neither respectful nor necessary 
for defendant's counselto urge it in other manner to secure the benefit 
of the exception taken to the court's ruling. Long-Bell Lumber Com- 
pany V. Stump, 86 Fed. 583, 30 C. C, A. 260 ; Glover v. United States, 
147 Fed. 431, 77 C. C. A. 450. The défendant was entitled to hâve the 
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jury consider the whole régulation and détermine whelher or not it 
was an implied admission by the department of government intrusted 
with the matter of regulating such entries of the public lands that 
hitherto, up to the ruling in the Anna Bowes Case, actual settlement 
and cultivation upon such lands by soldiers and soldiers' widows were 
not required. It tended to confirm the testimony of the défendant of 
his understanding of the practice in that respect, and bore directly 
upon the essential issue of criminal intent. 

In ail fairness to the défendant, as a corroborating fact of his claimed 
understanding of the practice aforesaid, this should hâve been admitted 
on the sharp conflict between his testimony and that of the witness 
J. R. Hall. The government was indulged to go back more than three 
years prior to the finding of the indictment to inquire of said Hall re- 
specting a verbal arrangement between him and the défendant for en- 
tering the land in the Minot district, who detailed a conversation 
claimed to hâve been had with the défendant about his entry ; that he 
was conscious of committing perjury when he swore to his application ; 
and that he did it in carrying out his understanding with the défend- 
ant, to the effect that in considération of the sum of $200 he wa:; to 
■convey this land to the défendant on making final proof, which the de- 
fendant denied; and, further, that he (Hall) did not make actual set- 
tlement and improvement thereon. It would be a corroborative cir- 
cumstance for the défendant to show that it was the common under- 
standing, acquiesced in by the land office department up to that time, 
that no such actual settlement and cultivation by the entrymen were 
required ; and most certainly it bore upon the question as to whether 
or not the défendant in that respect was guilty of subornation of per- 
jury in Hall's case. 

There are many assignments of error respecting the action of the 
■court in allowing certain questions asked by the prosecution and the 
disallowance of questions on the part of the défendant. „ We will only 
consider such of thèse errors as are deemed représentative. 

Mrs. Arnold was one of thé persons charged to bave made a false 
affidavit by the procurement of the défendant. She was introduced 
as a witness by the government, and was by no means an unwilling 
witness. To show the defendant's conscious sensé of irregularity in 
tiis action in this matter, this witness testified respecting a conversation 
had with the défendant after she was advised tliat the later ruling of 
the land office department required that she make an actual settlement 
and cultivation of her homestead, and after she moved on to it. She 
testified that, after she received a letter from the land office saying 
it was unlawful for her to take up land under a contract, she saw the 
défendant in January and February, 1905, when she had a conversa- 
tion with référence to the land; "and he told me that the law was 
changed, that I would hâve to go and prove up the land. I asked him 
if it was worth proving up, and he said 'Yes,' it was a better pièce of 
land than he thought it was when he took it up, and also said that when 
it was proved up it would be worth a thousand dollars. When I came 
back I often saw and spoke to Mr. Nurnberger ; that is when I came 
back to live on the land. I had no conversation in particular that I 
remember of with Mr. Nurnberger on the subject of this contract that 
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I madeiwith hîm." Whereat, tbe district attorney asked the following 
question : 
"Well, glve us the gênerai conversation you had wlth hlm then." 

To which the défendant interposed objection that it was incompétent 
because relating to a matter occurring subséquent to the matters al- 
leged in the indictment counting on this entry, and the intent of the de- 
fendant not being an essential élément, etc. The objection was over- 
ruled. The witness answered : 

"Why, he spoke about some one gettlng hlm In trouble. • * * I hâve 
had no conversation wlth Nurnberger since I came to Fargo, but hâve talked 
wlth him on différent things, but not on thls since I came to Fargo hère as a 
witness. He told me to tell the truth." 

Her answer was not satisfactory to the prosecution, and thereupon 
the district attorney asked the following question: 

"I want tô refresh youf reeollectlon. Do you remember Mr. Nurnberger 
saylng to you since you came to Fargo that If it were not for his sons that he 
wonld let the trial go, and that he told you, '1 sald to my sous to get out of the 
blamed state and let It go?"' 

This was objected to as leading and cross-examination of the gov- 
ernment's witness. The objection was overruled, The witness an- 
swered : 

"Why, he sald somethlng but I don't remember: I can't remember Just 
what he sald." 
"Q. State whether or not that was the substance of It" 

Objection was again interposed on the ground that it called for a 
conclusion of the witness. This objection was overruled. The wit- 
ness answered: 

"Tes. I can't repeat the words he said. It was somethlng llke that, but I 
can't remember the words he sald. I thlnk It was to that effect" 

It must be confessed that. this was most obnoxious to the objection 
of a leading examination of the prosecution's own witness. It not only 
suggested the matter desired, but put words in the mouth of the wit- 
ness who could then only say "it was something like that." The gov- 
ernment, however, got the full force of the words suggested by the 
proseciJtor. 

The same offense was repeated in other instances ; strikingly so 
in the case of Hall, the affiant named in the tenth count of the indict- 
ment, on which a conviction was had. He had no written contract 
with the défendant respecting the land, and testified about conversa- 
tions he had with the défendant in 1902 respecting the entry. He ad- 
mitted that he was conscious in making the affidavit that he was swear- 
ing to what was riot right, that he did not intend to comply with the 
homestead law in making settlement, cultivation, etc., and that he did 
not file in good faith. Thereat the district attorney asked the follow- 
ing question: 

"Wasn't It the facts under which you came out there and the purposes for 
which you came out thereî" 
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This was objected to on the ground that it was leading and sug- 
gestive. The objection being overruled, the witness answered: 

"ïes, sir. I knew at that time about my arrangement wlth Mr. Number- 
ger. There was no other fact or circumstance wlth référence to my coming 
eut to Nortb Dakota to take up lands whlcb affectefl my rlghts In any way 
to my knowledge except my arrangements wlth Mr. Numberger." 

"Q. Any Impression that you had that the transaction was wrong, was It 
based on anythlng else than your arrangement wlth Mr. Numberger î That 
l8, was that ail or was there more?" 

, This was objected to on the ground that it was leading, suggestive, 
and argumentative. The objection was overruled, and the witness an- 
swered : 

"Well, I couldn't take the oath wlthout dolng wrong; that Is the way I took 
It I couldn't fulflU my contract wlthout dolng somethlng that I thought was 
not rlght" 

In the examination of Mrs. Lowell, one of the afïiants counted on in 
the indictment, the prosecution being concerned to show that she made 
the affidavit reciting that she applied to enter the land for a home- 
stead, not to inure to the benefit of another, and that she was induced 
thereto by the défendant, the f ollowing questions were asked : 

"Q. State whether or not the manner In whlch the business was done and 
the estent to whlch It was done by Mr. Numberger had anythlng to do wlth 
maklng you belleve that It was proper and lawfulî" 

Objection thereto being overruled, she answered : 
"He dldn't say anythlng about It, whether It was or not" 

This being unsatisfactory to the prosecution, it was followed up with 
the further question : 

"What I want to get at Is this : State whether or not you was led to be- 
lleve and dld belleve that the transaction was proper because It was done 
openly by so many people there at that tlme, whether that had anythlng to do 
wlth It." 

Objection to this was overruled, and she answered: 

"Yes, sir; when the affidavit was read over to me by the lawyer, I heard 
hlm say that my said application is honestly and In good falth made for 
the purpose of actual settlement and cultlvatlon and not for the beneflt of 
any other person, persons, or corporation,' but I dldn't understand that way. 
I also heard the lawyer read, 'and that I wUl falthfully and honestly endeavor 
to comply wlth ail the requlrements of the law as to settlement résidence and 
cultlvatlon necessary to acqulre title to the land applied for,' and 'that I am 
not actlng as agent for any person, corijoration or syndicale to glve them the 
benefit of the land entered or any part thereof or of the tlmber thereon,' and 
that I do not apply to enter the same for the purpose of spéculation but In 
good falth,' etc. But I don't remember him readlng 'and that I bave not dl- 
rectly or Indlrectly made and wlll not make any agreement or contract In any 
way or manner, wlth any person, or persons, corporation, etc., by whlch the 
title I mlght acqulre from the government should Inure In whole or In part 
to the beneflt of any person except myself." 

Finney is another entryman counted on in the indictment. He had 
a written agreement with the défendant respecting the arrangement be- 
tween them. He was a witness for the government. The district at- 
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torney, over the objection of the défendant, was permitted to inter- 
rogate him as follows: 
"What was the agreement between you and Numberger, Just Btate It ail?" 

This was objected to, inter alia, that as the agreement was in writ- 
ing it spoke for itself, and if verbal the proper way to show what it 
was was to state the terms thereof . Then the district attomey asked : 

"State wbether or not you made the trlp to North Dakota and filed on the 
land to carry eut your dgreement with Nurnberger." 

He answered: 

"Well, that was about the size of It" 

When the défendant was on the witness stand he was asked by his 
■counsel : 

"Ton may state If at any tlme you made a contraet wIth anybody to locate 
them on lands under thé terms of whlch you were to hâve the land at ail 
éventa wheh he proved upl"' 

The court sustained objection to this. He was further asked by his 
counsel: 

"State what the terms and conditions of your agreement were when you lo- 
eated her (meanlng Mrs, Arnold)." 

Remarkably enough, in view of rulings by the court on like objec- 
tions interposed by the defendant's counsel, the objection to the above 
question was sustained on the ground that it "called for a conclusion 
and not a conversation and documents." 

The gênerai rule undoubtedly is to leave the propriety of leading 
■questions to the sound discrétion of the trial court, the exercise of 
which is rtot ordinarily ground of error. The application of the rule 
obtains where the witness is apparently unwilling, or unfriendly to the 
questioner, or where the party bas been misled by previous assurances 
to counsel. It must, however, be conceded that the abuse of such dis- 
crétion would bave no corrective if it were rigidly maintained that it 
is not reviewable. The repeated indulgence to the prosecutor in put- 
ting leading questions, and in form to suggest the answer, and calling 
for the mère conclusion of the witness,. was manifestly unfair and prej- 
udicial to the defendatit, Many of thèse witnesses were not unfriendly 
to the prosecution, or displayed any reluctance to aid it. After the rul- 
ing of the land office department, indicated by said Exhibit A, there 
was some flurry among thèse entrymen, from appréhension of ex- 
posure to à prosecution for perjury. They were visited by an inspector. 
Some of them voluntarily placed in his hands the agreemerits between 
them and the défendant under which he undertook to fînd the lands. 
The witnesses, Arnold and Hall, most certainly needed no suggested 
testimony, or to bave put in their mouths words to express it. 

It were but affectation to prétend that thèse witnesses did not testify 
under the conscious sensé that probably they would more certainly se- 
cure immunity for themselves by contributing freely to the conviction 
of the défendant. And in view of the stress under which the affiants 
testified it was hardly charitable tô press them for an answer to 
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words framed by the prosecution when a failure to respond to his lik- 
ing might, in their minds, endanger their desired immunity. 

Words are at times especially significant. If counsel are permitted 
to so frame a question put to their own witness as to suggest the an- 
swer desired, there is always imminent danger of getting before the 
jury the phrases and ideas not really those of the witness. 

Why should not the défendant hâve been permitted to testify that he 
made no contract with any of the afîiants in question whereby he was 
to hâve the land in any event? It vi^as permissible for him to testify 
that he did not so understand the arrangement he made with them. 
It is settled law^ that a party charged with the cornmission of a crime 
or the perpétration of a fraud may testify that he entertained no crim- 
inal or fraudulent intent. The very gist of the crime of perjury is 
made by the statute itself to dépend upon the fact that the oath made 
should not only be false, but the falsehood must hâve been willfully and 
corruptly asserted. So if the affidavit made or procured was in ig- 
norance of its contents, or under a misapprehension of its purpose, no 
matter how culpably négligent in a civil action the party might be, he 
could not be convicted of perjury, because the act was wanting in the 
required willfulness and corruption. The witness should hâve been per- 
mitted to answer the question as to whether or not he had ever made 
any claim to the land entered by Mrs. Arnold, especially in view of 
the fact that the district attorney, over the objection of his counsel, 
was permitted to show by the cross-examination of the défendant that 
in respect of some lands entered by some soldiers as homesteads as 
far back as 1900-1901, not counted on in the indictment, the défend- 
ant had obtained deeds thereto from such soldier soon after the entry, 
and prior to final proof. If that were permissible against the défend- 
ant to show "guilty knowledge," as ruled by the court, why was it 
not permissible for the défendant to state that as to the land of Mrs. 
Arnold, who had testified energetically against him, he had made no 
such claim? It is difïicult toescape the impression that the court was 
either too indulgent to the govemment or too discriminatif g against 
the défendant. 

Justice takes delight in according to every human being, charged 
with the commission of a crime, a fair and impartial trial. Prescribed 
rules of criminal procédure are the outgrowth of long and «sane ex- 
périence, buttressed by the earnest study and wisdom of jurists and 
lawgivers. They may be hedged about by some refînements, unjustly 
stigmatized by overzealous partizans as "mère technicalities," yet ju- 
dicial, impartial, history attests the fact that often they constitute ef- 
fective barriers against unreasoning passion and the behests of spas- 
modic clamor. 

Complaint is made of that portion of the charge to the jury in which 
the court said : 

"Thèse affldavlts are before you. They wlll go to the jury rootn with you. 
It la coneeded In each case that the entrymen swore to the affltlavlt. That Is 
ope fact we start out with. What Is the second fact? Did thèse affidavlts 
contaln any statement whlch was not trueî" 

The court then said, if the statements were true, that was the «nd 
of the case ; if they were not true, the jury would proceed to thf in- 
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quiry as to whethér the entrymen signed the affidavits knowing that 
they contained those statements, or any of them, and that any such 
statement was not true; if they did and intentionally swore to the 
affidavit, they committed perjury. 

The generalization of this direction was calculated to mislead the 
jury. It apparently, to the mind of the laymen, narrowly directed at- 
tention to the efïect of the mère récitals of the affidavit. It author- 
ized the jury to find that, if the affiant did not intend to make actual 
settlement on and cuhivation of the land, the oath was criminal; al- 
though the affiant may hâve understood and believed that as applied 
to his or her condition and privilège, the affiant was not required to 
make settlement on and cultivate the land; and therefore gave no 
heed to such récital in the affidavit, regarding it as formai and not ma- 
terial. The oath, under such conditions, would not be willful and 
corrupt, as it would be wanting in essential criminal intent. The 
charge should hâve been so qualified in the immédiate connection to 
avoid the danger of the jury being misled by the stress laid upon 
the abstract récitals. 

Other errors are pressed for considération, but they are not of suffi- 
cient importance to justify the further extension of this prolongea 
discussion ; and the matters complained of may rectify themselves on 
a second trial. 

The judgment of the District Court is reversed, and the case re- 
manded, with directions to grant a new trial. 

HOOK, Circuit Judge (dissenting) . That the défendant was guilty 
was shown overwhelmingly and beyond every reasonable doubt. In- 
deed, the proof went to the verge of confession. The matters men- 
tioned in the opinion, even if unexplained in the voluminous record of 
a long trial, which I think is not the case, contributed nothing to an 
unjust resuit. The contention of counsel that the District Attomey 
was occasionally allowed to ask leading questions is, it seems to me, a 
fair illustration of the merit of the grounds relied on for reversai 
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(Circuit Court of Appeals, Seventh Circuit May 18, 1907. Eehearlng Denied 

Oct 22, 1907.) 

No. 1,839. 

1. IjIuitatioii of Actions— Pusadino — ^Deutobbeb Raisino Défense. 

Under the common-law practlce In force la IlUaols, the question of limi- 
tation cannot be raised on demurrer to a déclaration. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 33, Limitation of Ac- 
tions, a 670-675. 

Confonnlty of practlce in common-law actions to that of state court, 
see notes to O'Connell v. Reed, 5 C. G. A. 594 ; Nederland Life Ins. Co. v. 
Hall, 27 a 0. A. 392.] 

2. Receivbbs— iNJUBiES Resttlting feom Opbbation of Propbbtt— Natuee of 

LlABlLITT. 

It Is the settled doctrine of the fédéral courts that a recelver is not 
personally Ilable-for Injuries arising through négligent opération of the 
property not due to his personal négligence, but an action against him 
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for such Injuries is In law one agalnst the recelvershlp tn which the Judg- 
ment recovered can be enforced only against the property or funds In hls 
hands, and which cannot be maintained after the recelvershlp has been 
closed and the recelver dlscharged. 

[Ed. Note. — For cases in point; see Cent. Dlg. vol. 42, Recelvers, § 322. 

Actions by and against recelvers of fédéral courts, see note to J. I. Case 
Plow Worlss V. Finies, 25 a O. A. 49.] 

B. SaMB— ASSUMPTION o» LiABILITl il PUBQHASEB OF P^OPEETT— NaTTJBE OF 
LiABILITT. 

Where by the local law the obligation assumed II/ a successor or pur- 
chaser who taises over property or a fund from a recelvership, with as- 
sumptlon of llabllities, is one of direct llability, and not merely équitable, 
for the payment of clalms chargeable against the property or fund, such 
local law fixes the nature of the cause of action for the enforcement of 
such llability in a fédéral court, and an action at law may be maintain- 
ed in such court against the purchaser alone to recover for a persoual in- 
Jury for which the property in the hands of the recelver was chargeable. 

4. PLEADING— DECLABATIOS— DUPLICITT. 

A déclaration, in an action to recover for a tort committed by rallroad 
recelvers, against a purchaser which succeeded to the property, is not 
bad for dupliclty because it allèges as grounds of llability an express 
assumptlon of llability for ail daims against the recelvershlp, and also 
that the défendant succeeded to betterments and improvements made by 
the recelvers from earnings of the recelvershlp which were llable for 
plalntlff's clatm. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 39, Pleading, §§ 134- 
137.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

This wrlt of error is from a final judgment against the plalntlff In error, as 
plaintlS below, upon demurrer sustained to the déclaration, as flnally amend- 
ed, and élection to stand by such déclaration. 

The transcrlpt of record shows that the plalntlff in error filed suit In tres- 
pass on the case, December 7, 1900, In the superior court of Cook county, 
against F. C. Austln Manufacturlng Cîompany, and E. W. Meddaugh and 
Henry B. Joy, as recelvers of Chicago & Grand Trunli Rallway Company ; and 
that in 1903 the Grand Trunk Western Rallway Company was Impleaded as a 
défendant thereln. Subsequently, after issues joined and trial in that court 
upon which verdict was set aslde, the proceedlngs resulted In submission to a 
dlsmlssal aa to the défendants Austin Manufacturlng Company and the re- 
celvers (upon suggestion of the death of one recelver and discharge of the 
other, and dellvery of ail the rallroad property to the défendant Grand Trunk 
Western Raiiway Company), and continïiance of the cause with a new trial 
granted as against the Grand Trunk Western Raiiway Company. Thereuppn, 
on application of such remalning défendant, the cause was removed to the Cir- 
cuit Court of the United States, on June 19, 1905. Other proceedlngs in the 
Superior Court, which are referred to in the transcrlpt, are not material upon 
thIs wrlt of error. Several amended déclarations were filed, resulting in the 
final amended déclaration, upon which thls Judgment of dlsmlssal rests un- 
der demurrer. 

Thls déclaration avers that the plalntlff In error was injured on March 5, 
1900, In opérations of the rallroad under recelvers named, through négligence 
In such opération, while he was "in the exercise of due care and caution about 
hls own safety," and that the recelvers were appointed and acting under or- 
ders of the United States Court for the Bastem District of Michigan, in fore- 
closure proceedlngs against the rallroad company then ownlng the road. For 
recovery thereupon against the défendant in error, subséquent proceedlngs 
in that court under a foreclosure decree are averred In the flllng of a i)eti- 
tlon by the défendant la error, as purchaser under the decree, and an order 
of the court grantlng the prayer of the pétition ; each entltled In that cause 
«Bd readlng as follows: 

156 F.— 47 
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First. "Thls pétition of the Grand Trunk Western Eallway Company re- 
spectfully shows: 

"(1) That It Is a corporation ezisting imâer and by virtue of the laws of the 
States of Mlchlgan and Indlana, created as hereinafter stated ; that It Is now 
the owner of the entire rallroad and proi)erty formerly owned hy the CSbicago 
& Grand Trunk Rallway Company — one of the défendants In the above-en- 
tltled cause — which were embraeed In and sold under and pursuant to the 
decree In sald cause; and that It derlved Its sald tltle through the followlng 
deeda of conveyance : (a) By separate deeds for each of the states of Mlchl- 
gan, Indiana, and Illinois, of the portion of sald rallroad and property lying 
and belng In each of sald states, by Walter S. Harsha, spécial master com- 
mlssloner, to Charles M. Hays and Blljah W. Meddaugh, the purchasers at 
the sale, made pursuant to sald decree, In ■which deeds sald complainant, the 
Mercantile Trust Company (of New York), trustée, and sald défendants, the 
Chicago & Grand Trunk Eallway Company, the Union Trust Company (of 
Détroit), trustée, and Hugh Paton, trustée, Joined. (b) By separate deeds of 
conveyance, for each of sald states, by sald Hays and Meddaugh, of that por- 
tion of sàid rallroad and property lylng and belng In the state of Mlchlgan to 
the Port Huron & Indiana Rallway Company; of that portion thereof lying 
and belng In the state of Indiana, to the Indiana & Illinois Rallway Company ; 
and of that portion thereof lylng and belng in the state of Illinois, to the Chi- 
cago Lake Oounty Rallway Company — each of sald rallway companles havlng 
been organized by sald Hays and Meddaugh, pursuant to statutory provisions, 
for the express purpose of acceptlng such conveyances. 

"(2) That subsequently sald Port Huron & Indiana Rallway Company and 
sald Indiana & Illinois Rallway Company were consoiidated, and thereby your 
petltloner was duly created, pursuant to the statutes of the states of Mlchigan 
and Indiana. Afterward your petltloner, havlng become the owner of the 
entire capital stock of sald Chicago Lake CJounty Rallway Company, purchased 
that part of sald rallroad and property lylng and belng in the state of Illinois, 
and recelved a deed thereof (rom sald Chicago Lake CoUnty Rallway Company. 

"(3) That by the laws of the states of Mlchlgan and Indiana, under and 
pursuant to whIch It was created as aforesaid, your petltloner is expressly 
made llable for ail the debts and obligations of Its constitueht members, to 
wlt: Sald Port Huron & Indiana Rallway Company and sald Indiana & Il- 
linois Rallway Company ; and by the laws of the state of Illinois, under and 
pursuant to whlch it acqulred that part of sald rallroad and property lylng in 
sald state of Illinois as aforesaid, your petltloner Is expressly made liable 
for ail the debts and obligations of sald Chicago Lake Oounty Railway Com- 
pany. 

"(4) That In each of the several deeds through which your petltloner de- 
rlved Its tltle to sald rallroad and property as aforesaid, It Is provided, in sub- 
stance, that the conveyance Is expressly made subject to the obligations by sald 
decree Imposed upon the purchasers of sald rallroad and property at sald sale 
thereof by sald spécial master commlssloner, and upon thelr successors and 



"Copies of each of sald several deeds of conveyance whlch constitute petl- 
tloner's chaIn of tltle to sald rallroad and property are hereto attached. 

"(5) It Is provided in sald decree, under and by virtue of whlch said rall- 
road and property were sold to said Hays and Meddaugh as aforesaid, as fol- 
lows, viz. : 'It Is further ordered, adjudged, and decreed that the purchaser 
or purchasers of said rallroad franchises and other property at such sale 
shall, as part of the considération and in addition to the prlce bid, pay and dis- 
charge any and ail recelvers' Indebtedness and llabllities that shall not bave 
been pald by the recelvers, and any and ail clahns heretofore flled In thls 
cause, or that mày be hereafter flled wlthln four calendar months from the 
date of entering thls decree, but only when and as the court shall aliow such 
clalms and adjudge the same to be a lien; prior to the mortgage foreclosed in 
thls suit ; and shall pay ail costs of court, fées of clerks and masters, and any 
Bums awarded by the court to the parties to this suit, and thelr counsel, or to 
the recelvers in this cause; and, furthermore, shall pay ail costs and expenses 
Involved In and incident to the suits Instltuted in said Circuit Courts of the 
United States for the District of Indiana and for the Northern District of 
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Illinois In foreclosure of said mortgage of April 10, 1880, and shall ablde by 
and comply with and perform ail other orders and decrees tbat may be made 
by tbis court or by said Circuit Courts of tbe United States for the I>istrict 
of ludiana and for the Northern District of Illinois, or either of theui, in the 
said cases therein pending. Any such purchaser or purchasers, and his or 
their successors and assigns, shall hâve the right to enter his or their appear- 
ance in thls court, or any other court, and he or they, or any of the parties 
to this suit, shall hâve the right to contest any claim, demand, and allowance 
existing at the time of the sale and then undetermined, and any claim or de- 
mand vphich may arlse or be presented thereafter, vyhich would be payable by 
such purchaser or purchasers, his or their successors or assigns, or which 
would be chargeable against the property purchased, in addition to the 
amount bld by such purchaser or purchasers at the sale, and may appeal from 
any décision relatlng to any such claim, demand or allowance.' 

"(6) Tour petitloner hereby admlts itself to be the successor and assigns of 
said Hays and Meddaugh, withln the Intent and meaning of said decree, and 
that It is legally liable for ail the obligations Imposed by said decree upon the 
purchasers of said railroad and property at the sale thereunder as aforesaid, 
and is amenable to ail orders and decrees of thls court, of the Circuit Court of 
the United States for" the District of Indlana, or the Circuit Court of the 
United States for the Northern District of Illinois, that may be made in re- 
spect thereof ; and It hereby submlts itself to the jurisdlctlon of thls court and 
of said courts In respect of any such orders or decrees. 

"(7) That your petitloner is deslrous of securing immédiate possession of said 
railroad and property, and, to that end, prays ah order of the court directlng 
the receivers to at once turn over and deliver the same to your petitloner, to- 
gether wlth any money balances, crédits, etc., growlng out of or connected wlth 
the opération of said railroad and property by said receivers, that may be in 
their possession and coutrol ; your petitloner hereby slgnifying Its williiigness 
to accept and assume ail outstandlng obligations and Uabillties of said re- 
ceivers, and hereby undertaking to fully satisfy and discharge the same as they 
shall from tlme to tlme, within the terms of said decree In that behalf, be 
allowed and ordered pald by this court, by the Circuit Court of the United 
States for the District of Indlana, or by the Circuit Court of the United States 
for the Northern District of Illinois. And your petitloner is willing and here- 
by agrées to accept tUe full and final accounting of said receivers, as such ac- 
counts shall be rendered by them to petitloner, and consents to the final dis- 
charge of said receivers and the cancellatlon of their bonds as such receivers. 
Xour petitloner prays that it may be permitted to enter Its appearance, by its 
sollcltor or attorney. In this cause and In the causes pending in the two other 
courts aforesaid, to the end that It may be heard respecting any claims that 
may now be pending or may hereafter be presented either against said Chicago 
& Grand ïrunk Kailway Company or against said receivers pursuant to the 
provisions of said decree." 

Second. Whereupon the following order was entered : 

"The foregotng pétition being duly considered, and ail parties to the suit, by 
their respective solicitors of record, consenting, It is hereby ordered : That the 
prayers of the pétition be and hereby are granted. The receivers, E. W. 
Meddaugh and H. B. Joy, are hereby dlreeted to turn over and deliver to said 
petitloner, on the Ist day of December, 1900, ail of the railroad, property, 
money, accounts, and efCeets as prayed, and the said receivers are hereby re- 
lieved of any further accounting to this court for the administration of their 
recelvership, and their bonds for the falthful performance of the duties of 
said recelvership are hereby canceled, and the surety on said bonds hereby re- 
leased." 

It is then averred "that in pursuance of said last-mentloned order, entered 
as aforesaid, said railroad and railroad property and ail the improvements and 
betterments made thereon by said receivers during said recelvership, and ail 
money balances, crédits, eta, and ail other property in the possession of said 
receivers, as aforesaid, were turned over and delivered to the said défend- 
ant, the Grand Trunk W^estern Railway Company." And that "by means of 
the promises and the pétition, orders and decrees, as aforesaid, the said de- 
fendant, the Grand Trunk Western Railway Company, became and stlll l8 
liable to pay to the plaintlff any and ail damages sustalned by hlm tbrougb 
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the négligence, as aforesald, of sald recelvers" ; that, though often requested, 
the défendant has not pald hls sald damages, but refused to pay the same to 
hls damage of $50,000, "and therefore he brlngs hls suit" 

The demurrer to this amended déclaration is in the form of a gênerai à»- 
murrer "for want of a sufflcient déclaration in this hehalf," wlth seven specl- 
flcations of cause, which are sufflclently referred to in the opinion. 

John A. Brown, for plaintift in errer. 

George W. Kretzinger, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
déclaration avers an in jury suffered by the plaintiff in error, while en- 
gaged in the service of the receivers, under circumstances which would 
charge the receivers with liabihty, upon due proof in a suit against 
them, prosecuted during the term of receivership. Suit was not com- 
menced, however, until after sale of the res under a foreclosure de- 
cree, delivery to the défendant in error through a purchase thereunder, 
and discharge of the receivers, as averred in the amended déclaration in 
question. The foreclosure proceedings referred to were in the Circuit 
Court of the United States for the Eastern District of Michigan, w^here 
the receivers were appointed, with ancillary proceedings and appoint- 
ment in the Northern District of Illinois and elsewhere; and the 
plaintifï in error brought the présent action, as trespass on the case, in 
the superior court of Cook county, 111., against the receivers so ap- 
pointed (and acting when the injury occurred), impleaded with T. C. 
Austin Manufacturing Company and Grand Trunk Railway Company, 
as défendants. More than two years elapsed before the défendant in 
error. Grand Trunk Western Railway, was impleaded as défendant; 
and subsequently there was a discontinuance as to the other défend- 
ants, with the défendant in error retained as sole défendant. Removal 
to the trial court ensued, and the déclaration, as finally amended to 
charge liability thereupon, was challenged by demurrer. The inquiry 
whether it states a cause of action against the défendant in error is the 
only serions question for review, and its solution is not free frora 
difficulty under the authorities. 

Were the question of liability one arising in equity, in proper forum 
upon timely application, no difficulty would appear in framing the is- 
sues and granting the relief which equity affords upon proof of the 
facts, unless barred by limitation or lâches. Instead of such course, 
with remedy sought at law, not only is the case governed by the rigid 
rules of that forum, but it has become complicated through mistakes 
in procédure and failure to bring in proper parties and charge lia- 
bility within a period of limitation which may bar redress for the 
alleged cause of action in any forum. Upon demurrer, however, the 
question of limitation, for which the défendant in error contends, can- 
not arise under the common-law rules upheld in Illinois (Gebhart v. 
Adams, 23 111. 397, 76 Am. Dec. 702; Gunton v. Hughes, 181 111. 
132, 134, 54 N. E. 895, 1 Chitty on Plead. [16th Am. Ed.] 506, 536), 
and that objection must be disregarded upon review of the ruling 
against the sufficiency of the déclaration. 

The matter for which recovery is sought is the injury alleged to be 
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caused by négligence on the part of the receivers in their opération 
of the railroad property in custodia legis. As the défendant in error 
had no part or interest in such opération, nor existing interest even 
in the property, it was plainly not answerable for the alleged négli- 
gence when tliis cause of action accrued; but liability is predicated 
upon the further averments of subséquent transactions in the pur- 
chase of the property, under decrees in the foreclosure proceedings, 
whereby it assumed obligations incurred by the receivers. In other 
words, with a cause of action set up against the receivers — neither ac- 
knowledged by them nor sued upon within the terms of receivership — 
recovery is sought against the purchaser alone, as for an obligation 
thus assumed through the terms of purchase and circumstances of 
succession in estate. 

The gênerai doctrine vi^hich controls the enforcement of remédies in 
the fédéral forum has frequently been declared by the Suprême Court, 
as preserving the distinctions between law and equity, under the con- 
stitutional grant of judicial powers, so that "the adoption of the state 
practice must not be understood as confounding the principles of law 
and equity, nor as authorizing légal and équitable daims to be blended 
together in one suit," in conformity with such state practice. Ben- 
nett V. Butterworth, 11 How. 669, 674, 13 L. Ed. 859; 5 Notes U. S. 
Rep. 60; Lindsay v. Shreveport Bank, 156 U. S. 485, 493, 15 Sup. Ct. 
472, 39 L. Ed. 505. With no averments to charge direct or personal 
common-law liability against the défendant in error, thèse consid- 
érations set up for recovery, through purchase and succession to the 
railroad property — at least aside from the express assumption of re- 
ceivership obligations — are not légal obligations at the common law; 
and as équitable obligations alone they are barred from enforcement 
at law, under the above-stated doctrine. So, in référence to the al- 
leged assumption of liability, without privity between thèse parties, 
the gênerai ruie upheld in National Bank v. Grand Lodge, 98 U. S. 
123, 125, 25 L. Ed. 75, and Keller v. Ashford, 133 U. S. 610, 620, 10 
Sup. Ct. 494, 33 L. Ed. 667, would stand in the way of such enforce- 
ment, unless the subséquent opinions in Willard v. Wood, 135 U. S. 
309, 313, 10 Sup. Ct. 831, 34 L. Ed. 210, and Union Life Insurance 
Co. V. Hanford, 143 U. S. 187, 190, 12 Sup. Ct. 437, 36 L. Ed. 118. 
are applicable to modify the rule. 

Under the first-mentioned doctrine, it has long been the rule of tb'^ 
fédéral jurisdiction — ^both before and since the gênerai enactment of 
1872 (Act 1872, c. 255, § 5, 17 Stat. 197; section 914, Rev. St. [1 U. 
S. Comp. St. 1901, p. 684]), adopting "the practice, pleadings, and 
forms and modes of proceeding" of the states respectively — in com- 
mon-law civil cases, that équitable claims and défenses are not en- 
forceable at law in the fédéral court, notwithstanding such author- 
ization in the courts of the state. Lindsay v. Shreveport Bank, supra. 
Without plain sanction, either for departure from that rule or for 
the exercise of jurisdiction at law under conditions and in précédents 
applicable to thèse averments, the présent suit would not appear to be 
maintainable, and demurrer to the déclaration was rightly sustained. 
On the other hand, if the later décisions of the Suprême Court estab- 
llsh a rule — whether by way of modification of such doctrine or other- 



T42 156 FEDERAL KBPOETBB. 

wise — which authorizes the remedy thus sought, they are to be ob- 
served as controlling. 

Expressions in the opinions in the above-mentioned cases of Wil- 
iard V. Wood and Union Life Insurance Co. v. Hanford may not ap- 
pear in harmony with the view that no claim purely équitable can be 
enforced at law under the sanction of the state practice. In each of 
thèse cases, speaking in référence to the enforcement by a mortgagee 
of a covenant between his mortgagor and a grantee of the latter for 
payment of the mortgage indebtedness, it is stated (without quaUfi- 
cation) that: 

"The question whether the remedy of the mortgagee agalnst the grantee is 
at law and In his own right, or in equlty and In the right of the mortgagor 
only, Is * ♦ • to be determined by the law of the place where the suit la 
brought" 

In neither case, however, can thèse remarks be accepted as déci- 
sive of the présent inquiry, under our understanding of the issues 
there involved. The issue in Willard v. Wood was whether such ob- 
ligation was enforceable in a suit at law by the mortgagee against 
the grantee, without privity between the parties ; and the déniai rests, 
as stated in the opinion, on the authority of National Bank v. Grand 
Lodge, supra, and Keller v. Ashford, supra, upholding the common- 
law rule. The remarks upon remedy, as "governed by the lex fori, the 
law of the District of Columbia, where the action was brought," were 
made arguendo, in answer to the contention that the plaintifï was en- 
titled to the benefit of the rule in New York (where the property and 
conveyance were located) , which authorized such suit "either in equity 
or at law." Whether there was any provision or rule in New York 
fixing the nature of the obligation was not there considered. That 
the rule of practice referred to could not fix the form of remedy in 
another forum was decided in conformity with the citations in the 
opinion, and the comment must be read in that view. In Union Life 
Insurance Co. v. Hanford, the suit was in equity for foreclosure of a 
mortgage, in the fédéral court, sitting in Illinois, and issue arose upon 
claim of a deficiency judgment against the mortgagor. The défense 
was that his personal liability was discharged by an extension of tîme 
granted by the mortgagee to a grantee of the mortgagor who had 
assumed payment of the debt; and, the fact being undisputed, the 
sole test of liability was whether the grantee became directly and 
primarily obligated in favor of the mortgagee, so that his relation to 
the mortgagor became that of principal with the latter as mère surety 
for the debt. Under tlie law of Illinois, the opinion states that such 
was the well-established nature of the liability ; and, thus applying the 
law of the contract, the défense was sustained. By way of premise for 
this conclusion, the opinion refers to the "remedy of the mortgagee 
against the grantee" as determined by the law of the place where 
suit is brought (in the language above quoted), with the remark, "as 
was adjudged in Willard v. Wood." But the décision, upon our un- 
derstanding of its import, rests on the interprétation of the agree- 
ment in question as creating direct (légal) liability, in conformity with 
the local law, for which remedy at law was proper. 



/ 



GEAT V. GKAND TBUNK WESTBBW BT. OO. 743 

In the case at bar, however, the équitable features are far more 
complicated than those involved in either of the above-mentioned dé- 
cisions. The spécial nature of the liability incurred for injuries aris- 
ing through négligent opération, under a receivership, has been fruit- 
ful of much discussion in judicial opinions and text-books; but no 
review of the various théories is needful for the présent inquiry, as 
thèse propositions are well settled in the fédéral courts: (a) The re- 
ceiver is not chargeable with personal liability for such injuries, not 
due to his personal négligence or conduct, but is chargeable as the 
représentative of the property and funds in his custody within the 
limits of such property and of his possession or control. (b) "Ac- 
tions against the receiver are in law actions against the receivership, 
or the funds in the hands of the receiver, and his contracts, misfeasan- 
ces, négligences, and liabilities are officiai, and not personal, and judg- 
ments against him as receiver are payable only from the funds in his 
hands." McNulta v. Lochridge, 141 U. S. 337, 332, 12 Sup. Ct. 11, 35 
L. Ed. 796. (c) Prior to the act of Congress of 1887 (Act March 3, 
1887, c. 373, 24 Stat. 554, 1 Comp. St. 1901, p. 582), the receiver 
could not be sued without leave of the court having custody of the res, 
and ail claims were subject to adjudication in such court. Davis v. 
Gray, 16 Wall. 203, 218, 21 L. Ed. 447; 7 Notes U. S. Rep. 980. In 
other words, no liability arises which is enforceable at law, except as 
authorized either under the terms of this statute or by the court ad- 
ministering the property. (d) With the termination of the receiver- 
ship and transfer of property and funds, as disclosed in the déclaration, 
the suit at law was not maintainable against the receivers. McNulta 
v. Lochridge, supra, and 12 Notes U. S. Rep. 30 ; Beach on Receivers 
(Alderson) §§ 720, 725; Gluch & Becker on Receivers, § 82; 2 El- 
liott on Railroads, § 587; Archambeau v. Platt, 173 Mass. 249, 251, 
53 N. E. 816. 

The défendant in error, as purchaser of the property and successor 
to the fund, having no part in the alleged tort, if chargeable for the 
damages, is chargeable alone through liability assumed in the purchase 
and circumstances of succession ; and then only, under the facts aver- 
red, in conformity with the principles of equity, if governcd by the 
gênerai doctrines above referred to. In such aspect, however, the 
case is, as we believe, directly within arid ruled by the décision of 
the Suprême Court in Texas & Pacific Railway v. Bloom, 164 U. S. 636, 
643, 17 Sup. Ct. 216, 41 L. Ed. 580, supplementing the prior décision 
in Texas & Pacific Railway v. Johnson, 151 U. S. 81, 99, 14 Sup. Ct. 
250, 38 L. Ed. 81. While the earlier case of Johnson arose upon 
writ of error to the Suprême Court of Texas, and the personal judg- 
ment against the corporation succeeding the receivership was affîrmed 
upon the ground that the question of liability was one "of gênerai 
law and for the state court to pass upon," the Bloom Case arose in 
the Circuit Court of the United States,, and was brought from the 
Circuit Court of Appeals on error to the Suprême Court. Both cases 
were identical in the circumstances upon which the liability of the cor- 
poration was predicated, and the opinion (151 U. S. 99, 14 Sup. Ct. 
250, 38 L. Ed. 81) affirming the Johnson judgment thus summarizes 
the rule adopted by the state court for charging personal liability: 



\ 
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"In the vlew of that court, a rallway company mlght be held dlrectly Uable 
when a receiver is appointed in an amlcable suit at tlie instigation of the com- 
pany and for the coinpany's own purposes, and, thèse purposes being accom- 
pllshed, the property is returned to Its ovvner, the rights of no thlrd persona 
as purchasers Intervening, upon the ground that the acts of the receiver might 
well be regarded as the acts of its own servant, rather than those of an ofiBeer 
of the court, which under such circumstances he would only be sub modo. But 
as the court dld not feel authorized to entertain a conclusion which might carry 
the Implication that this recelvership would hâve been created or continued, al- 
though its object had only been to place the property temporarily beyond the 
reach of créditons untll it could be augmented in value by improvements made 
from eamings under the protection of the court, that rule was not applied In 
thls case. The company was held liable upon the distinct ground that the eam- 
ings of the road were subject to the payment of clalms for damages, and that 
as, in this instance, such eamings to an extent far greater than sufflcient to pay 
the plalntiff had been diverted 4nto betterments, of which the company had the 
beneflt, it must respond dlrectly for the claim. This was so by reason of the 
statute (Laws Tes. 1887, p. 120, e. 131, § 6), and, irrespective of statute, on 
équitable prlnciples applicable under the facta" 

On examination of the statutory provision referred to under the 
title of "Receivers," which mentions liabilities to be paid by a receiver 
out of moneys coming into his hands, we find no obligation imposed, 
either upon receiver or fund, not within the gênerai rules of equity 
and well recognized as thus chargeable. 

The subséquent case of Bloom, brought from the fédéral court, 
involved not only the question of liability, upheld in the prior décision 
when arising in a state court, but the further question of direct en- 
forcèment at law in the fédéral forum. Error was assigned upon the 
contention that the alleged cause of action was équitable and furnished 
no support there for a personal judgment at law; and thus presented, 
as in the présent instance, the main question for review. In overrul- 
ing this assignment, the opinion recognizes both the équitable nature 
of the liability there charged and the limited scope of the Johnson 
décision. It recites, however, the above-quoted review in that opin- 
ion of the premises and rule of the Texas décisions, and expressly 
approves and adopts them, as apphcable in the fédéral court there 
sitting. In référence to the charge for betterments, the opinion is 
explicit in approval of direct liability, subject to the right of the com- 
pany to "hâve the aid of a court of equity to restrict its liability to 
that amount," upon showing that the claims exceeded the betterments. 
We understand that the décision, although not expressly so defined, 
rests upon this view: That the local law establishes the obligation 
assumed by the successor, who takes over the property and fund from 
a receivership with assumption of liabilities, to be one of direct lia- 
bility, and not merely équitable, for payment of claims chargeable 
against the fund; and that the direct liability so affixed détermines 
the nature of the cause of action in the fédéral court, and it becomes 
enforceable there at law. With the adoption of the direct liability 
rule of Texas, the remedy may be administered at law, within the 
settled principles of that jurisdiction ; and if question is open as to 
the bearing or effect of the rule when arising in equity jurisprudence, 
it is not pertinent on this review. 

Thèse décisions are applicable, as we believe, both to the équitable 
State of facts averred in the présent déclaration — with their eiifect 
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strengthened by the spécial admission on the part of this défendant 
in error, in paragraph 6 of its pétition for possession of the railroad, 
"that it is legally liable for ail the obligations imposed by said de- 
cree" — and to the lex fori, as settled by the Illinois décisions. 

As before mentioned, it has long been the established law of Illinois 
that one person who contracts with another to assume an indebtedness 
of thè latter to a third person becomes directly and primarily liable 
to such third person, who may sue at law upon the promise (Union 
Life Insurance Co. v. Hanford, supra, and cases cited) ; and such 
rule is gênerai, not limited to mortgage indebtedness assumed by a 
grantee (Eddy v. Roberts, 17 111. 505, 508; Thompson v. Dearborn, 
107 111. 87, 92). 

In Bartlett v. Cicero Light Co. (decided in 1898) 177 111. 68, 73, 
5Z N. E. 339, 42 L. R. A. 715, 69, Am. St. Rep. 206, the question of 
the defendant's liability, in a suit at law, arose under circumstances 
singularly identical with those stated in the above-cited Texas cases, 
and the opinion cites and adopts the rulings of the Suprême Court 
of Texas thereupon, with spécial référence to Texas & Pacific Ry. Co. 
V. Johnson, 76 Tex. 421, 13 S. W. 463, 18 Am. St. Rep. 60, which 
was subsequently affirmed by the Suprême Court of the United States, 
as above referred to. Not only was direct liability upheld and rested 
on équitable considérations which would not support such liability 
under the gênerai doctrine, and in no sensé distinguishable in prin- 
ciple from those averred in the présent case, but the décision is un- 
mistakably brought within the rulings of the United States Suprême 
Court in both Texas cases. The opinion is well considered and unan- 
imous. Its doctrine is reafiîrmed in subséquent cases (see Knicker- 
bocker v. Benes, 195 111. 434, 443, 63 N. E. 174, and its application in 
Wabash R. R. Co. v. Stewart, 41 111. App. 640, to facts like those 
involved hère), and unquestionably settles tiie law of Illinois, as rest- 
ing direct and personal liability upon grounds purely équitable under 
the gênerai rule, and thus establishes the case at bar within the dis- 
tinction upon which both the Bloom Case and Union Life Insurance 
Co. V. Hanford, supra, are understood to authorize recovery at law, 
namely, enforcement of the direct liability created by the state law out 
of thèse equities, with no blending of procédure in law and equity 
thereby recognized. 

In Thompson v. Northern Pac. Ry. Co., 93 Fed. 384, 35 C. C. A. 
357, like suit at law was upheld against the purchaser alone, upon 
similar state of facts, with the exception that leave to sue was grant- 
ed upon the equity side of the court, having ancillary jurisdiction of 
the foreclosure decree under which the sale was made. It was there 
contended: (1) That the complaint stated no cause of action at law; 
and (2) that writ of error did not lie, because in reality an équitable 
proceeding, "although in form an independent action at law." The 
opinion, however, overrules both contentions, and expressly states that 
the proceeding was not équitable, but was an action at law, and was 
thus maintainable upon the obligation assumed by the purchaser. 
Whether jurisdiction at law rested on the leave so granted, local rule, 
or otherwise, is not discussed. 
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The remaining objection of duplicity, assigned in the demurrer, is 
untenable. The twofold facts averred as grounds of liability, by way 
of express assumption, and in succession to improvements and better- 
ments made by the receivers, are connected, not independent, and thus 
State, or tend to state, a single cause of action under Âe rules of plead- 
ing- 1 Chitty on Plead. (16th Am. Ed.) 249; Stephens on Pleadings 
(3d Am. Ed.) 248, 249, 

The Judgment of the Circuit Court is not in conformity with the 
foregoing view, and is reversed accordingly ; and the case is remand- 
ed, with direction to set aside the judgment and overrule the demurrer 
to the amended déclaration, for further proceedings in conformity 
with law. 



GOSS V., CARTER. 

(Circuit Court of Appeals, Flfth Circuit October 28, 1907.) 

No. 1,617. 

1. CoBFOBATioNS— Stookholdebs' Liabilitt— Suit by Reoeiveb in Fobeion 

JURISDICTION. 

Under Neb. Const art. 11b, § 7, which provldes that every stockholder 
In a banklng corporation shall be indivldually llable to its créditera over 
and above the amount of bis stock to an amoant equal to bis stock, whlcb, 
as construed by the Suprême Court of the state, is self-executlng and en- 
forceable only after the assets of the corporation bave been exhausted, by 
means of a suit in equlty in behalf of ail credltors agalnst the corporation 
and Its stockholders, in wblch ail equltles shall be adjusted, the total 11a- 
bllltles of the corporation ascertalned, and a recelver or trustée appolnt- 
ed to coUect from each stockholder bis pro rata share of such liabilltles, 
the amount due from the stockholders when so ascertalned constltutes a 
trust fund, the légal title to whlch is vested in the recelyer or trustée ap- 
polnted, and be may malntaln an action to recover the amount due from 
a stockholder in a forelgn jurisdictioin. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 12, Corporations, ( 
2280%. 

Stockholders' liability to credltors In equlty, see notes to RIckerson 
Roller-Mlll Co. v. Farrell Foundry & Machine Co., 23 a a A. 315 ; Scott 
V. Latimer, 33 a O. A. 23.] 

2. Same— Suit to BJnfobce Stookholbebs' Liabiutt— Conclusiveness or 

Dec BEE. 

In such an equlty suit, each stockholder is represented by the corpora- 
tion, having contracted with référence thereto, and is bound by the decree 
therein, althoutgb a nonresldent of the state and not personally served with 
process. 

[IM. Note. — ^For cases In point, see Cent Dlg. vol. 12, Corporations, | 
2280%.] 
8. Same— Action Aoainst Stockholdeb— Limitation. 

Limitation does not begln to run In favor of a stockholder agalnst an 
action to enforce an assessment made agalnst him under such constltutlon- 
al provision until the entry of the decree âxlng the amount of such assess- 
ment 

In Error to the Circuit Court of the United States for the Southern 
District of Texas. 

This Is an action brought by Charles A. Goss, a citizen of the state of 
Nebraska, agalnst O. M. Carter, a citizen of the state of Texas. The plalntlff 
«ued as receiver and triLStee to recover from the défendant the amount of an 
iissessment of 25.9 per cent levled by the District Court of the Fourth Ju- 
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dlclal District of the state of Nebrjiska upon $101,900 of stock alleged to b© 
owned by the défendant tn the 'American Loan & Trust Company, an insol- 
vent bank organlzed under the Constitution and laws of Nebraska. In the 
Circuit Court a gênerai demurrer with spécial exceptions to the pétition was 
sustalned, and the case is brought by the plaintiff to this court on wrlt of er- 
ror. The gênerai question presented to this court by the asslgnments of error 
Is : Dld the Circuit Court err in sustaluing the demurrer to the plaintiff's pé- 
tition? This Involves three Inquiries : (1) Has the plaintiff as a recelver ap- 
polnted in Nebraska the rlght to sue In Texas? (2) Is the défendant subject 
to suit on the decree of the Nebraska court? (3) Is the right'of action barred 
by the Texas statute of limitations of four years? 

The allégations of the pétition bearlng upon the questions ralsed by the 
gênerai demurrer and spécial exceptions to It and by the asslgnments of er- 
ror necessary to be deeided are substantlally as follows: 

(1) The American Loan & Trust Company was a banklng corporation or- 
ganlzed under the laws of the state of Nebraska, and having an issued and 
fully paid capital stock of $400,000, divlded into 4,000 shares of $100 eaeh; 
and of thèse shares the défendant Carter owned 1,019. Sald compauy be- 
came insolvent, and on May 10, 1S94, a recelver was appolnted by the Circuit 
Court of the United States for the District of Nebraska to liquidate Its af- 
falrs. Such recelvershlp was closed, and the suit wherein It was peuding was 
termlnated, September 28, 1898; the assets of the company having been ex- 
hausted without paying any portion of its indebtedness. The Circuit Court 
refused to entertain pétitions in intervention ofCered by some of the five cred- 
Itors hereinafter mentioned, having for their object the enforcemeut of the 
constitutlonal liability of the shareholders ; but they were permitted to prove 
up their respective claims and to reduee the same to judgments, and they 
dld so. 

(2) Immedlately upon the termination of the recelvershlp suit In the United 
States Circuit Court for the District of Nebraska, the tive creditors, Hamil- 
ton National Bank, Rutland County National Bank, Safety Fund National 
Bank, Gérard C. Tobey and New York Life Insurance Company, Instltuted 
in the District Court of the Fourth Judlcial District of Nebraska a suit 
against American Loan & Trust Company and numerous persons alleged to be 
the stockholders, Including the défendant Carter. By their amended péti- 
tion flled in the suit October 4, 1898, the plaintlfCs prayed that an order be 
made fixlng a time withln whlch other creditors of sald American Loan & 
Trust Company might appear In said suit; that an account be had of the 
amount due eaeh of said platntiffs by sald American Loan & Trust Company ; 
that the several défendants sued as shareholders of said company be adjudg- 
ed to be liable to the plaintlfïs and to the other creditors of sald company, 
over and above the amount of stock held by them, to a sum equal to the stock 
so held by them, for ail the liabllities of sald company accruing whlle they 
remalned such stockholders ; that the dates of the accrual of the debts due 
the several creditors be ascertained; that the amounts of stock held by the 
several défendants, and the perlods of tlme during whlch such amounts were 
held, be determlned ; that the entire amount of the indebtedness of sald com- 
pany, in so far as the same might be represented In said suit, and the dates 
of the accrual thereof, and the names of the several stockholders at such 
dates, together with the amounts of such holdings, be determlned; that the 
plalntlfCa and such other creditors as might join in sald suit hâve judgment 
against the several défendants to the extent of their liability ; that a recelver 
be appohited to collect from sald stockholders, under the authority and di- 
rection of the court, by exécution or by other proper wrlt or process or by 
suit If necessary, or by such other proceedings as might be required fully to 
reallze from sald stockholders the amounts so found due said creditors, suffl- 
clent fimds fully to pay and to satisfy the several amounts due to said cred- 
itors, with Interest and costs, as well as the amounts due to such other cred- 
itors as might join thereln; and they prayed for such other and further re- 
lief in the premises as might be just and équitable. No other creditors ever 
joined In sald suit, or proved up their claims thereln, or In any way became 
parties thereto. 

(3) Process was served upon American Loan & Trust Company and upon sev- 
eral of the individual défendants, and the company and several indlvldual do- 
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fendants appeared and reslsted the suit. A protracted Iltlgatlon ensned, la 
wUch the principal subject of dispute was the question whether the company 
was such a banklng corporation as that under the Oonstitution of Nebraska 
the shareholders were Uable for the debts of the company over and above the 
amount Invested In their respectlye holdings of stock. The défendant, Carter, 
was not served, because not found, and he did not appear In the suit. 

(4) In pursuance of a prayer of sald amended pétition, the plalntlff, Charles 
A. Goss, was appointed by sald court by an Interlocutory order made October 
6, 1898, to be a temporary recelver in sald suit, wlth authorlty to take such 
action as might be necessary to préserve the rlghts of the credltors agalnst 
the estate of certain deceased shareholders, but wlthout authority to proceed 
generaliy to eollect the sums for whlch shareholders might be Uable. 

(6) On or about December 22, 1900, a decree was entered by sald District 
Court in favor of the défendants, said court adjudging that no iiability ex- 
isted upon the part of the shareholders of sald company. The plalntlff ap- 
pealed frora said decree to the Suprême Court of the state of Nebraska, 
whlch, on or about October 22, 1902, reversed the same and remanded the 
cause to the District Court for further proeeedings. Thereafter another 
trial was had In sald District Court, and on or about June 10, 1903, a final 
decree was entered whereby the shareholders of sald company were adjudged 
to be Uable to the credltors thereof for such amount, not exceeding sums egual 
to their respective holdings of stock, as might be necessary to discharge tha 
Indebtedness of sald company, together wlth Interest and costs. 

(6) By sald decree It was Judlclally ascertalned, and such were the facts, 
that the corporate property of sald American Loan & Trust Company had been 
ezhausted before the commencement of sald suit, and that after the exhaustlon 
of such corporate property, and at the date of said decree, sald company was 
stlll llable to the plalntlffs In sald suit in certain sums whose several amounta 
and dates of accrual were duly ascertalned. The aggregate of thèse Items of 
Indebtedness was $74,283.84, besldes the costs of suit. It was further judlclal- 
ly ascertalned by said decree, andi such was the fact, that at the date there- 
of the sums due by American Loan & Trust Company to the flve original plaln- 
tlfCs In said suit constituted the entire Indebtedness and iiability of sald com- 
pany then outstanding and unpald. 

(7) By said decree, It was further adjudged, and such was the fact, that 
contlnuously from a date prier to the accrual of any of the clalms of the said 
flve plalntlffs certain named parties défendant In this suit had owned and 
held certain simres of the stock of American Loan & Trust Company, their ag- 
gregate holdings betng 4,000 fully paid shares. Among the persons found to 
hâve been shareholders durlng the tlme of the accrual of ail of the clalms sued 
upon was the défendant, O. M. Carter, who was found to hâve owned during 
ail of sald tlme 1,019 shares, amounting to $101,900. By sald deci-ee It was 
further adjudged, and such was the fact, that American Loan & Trust Com- 
pany was a duly incorporated banklng institution, each of whose stocbholders 
was llable indivldually to Its credltors, over and above the amount of stock 
by him held, to an amount equal to the stock by hlm held for ail the llablUtles 
of sald company accrulng whlle he remalned such stockholder. 

(8) By sald decree It was further adjudged that, in order to satlsfy the In- 
debtedness of sald corporation, wlth interest andi costs, It was necessary to eol- 
lect from each of the solvent holders of the stock of sald company a sum 
■equal to 88.4 per cent of hls total Iiability. And it was ordered and decreed 
that each of the défendant shareholders pay to the sald Charles A. Goss, as 
recelver and trustée, for the use and beneflt of sald flve credltors pro rata, an 
amount equal to the shares of stock found to hâve been held by hlm, or so 
much thereof as might be requlred to satlsfy the clalms of sald credltors, wlth 
Interest and costs. A flrst assessment of 38.4 per cent was levled by sald 
decree; but thls assessment havlng been found to be excessive by reason of 
an error In computatlon, afterwards, to wlt, on December 17, 1904, It was re- 
duced to 25.9 per cent 

(9) By sald decree It was further ordered and decreed that Charles A. Goss, 
the plalntlff herein, who theretofore had been appointed temporary recelver on 
October B, 1898, should be, and thereby was, contlnued in office wlth ail th» 
powers and authorlty wherewith he was clothed by said order frf October &, 
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1898, and that, In addition to such powers and authorlty, he was further In- 
vested as trustée for the said credltors, to wlt, for Hamllton National Bank, 
Butland Oounty National Bank, Safety Pund National Bank, Gérard C. Tobey, 
and New York Life Insurance Company, wlth the ownership of the légal title to 
ail the rlghts of action under said assessment of 38.4 per cent., and under 
ail other assessments that subsequently might be made by the court, wlth 
power, authorlty, and Jurlsdictlon as such receiver and trustée to collect by 
exécution, or by suit, if necessary. In his own name as receiver and trustée. 
In any court anywhere, or otherwise, from each of said stockholders the full 
amoimt of said assessment and of such other assessment as thereafter might 
be made by the court, untll the full sum found to be due to said credltors, wlth 
Interest and costs, should be collected and pald, or until the entlre llablllty 
of each and ail of the solvent défendants should be exhausted. 

(10) By said decree it was further ordered and decreed that said suit should 
be, and thereby was, held upon the docket of said court, and that Jurisdiction 
thereof and of the parties thereto should be and was retalned for the purpose 
of entertalnlng application for the making of such other and further orders 
and assessments as might be requlsite to obtain the full satisfaction and pay- 
ment of the debts due to the said credltors, wlth costs. 

(11) The plaintiflf herein, Charles A. Goss, on June 10, 1903, accepted the 
appointment made by said decree, and on June 16, 1903, he filed his bond in 
accordance wlth the terms bf said decree, and duly qualifled as receiver andt 
trustée In pursuance thereof. 

(12) From the decree rendered by the District Court June 10, 1903, as afore- 
sald, American Loan & Trust Company and several Individual défendants In 
due season appealed to the Suprême Court of the state of Nebraska. By the 
Suprême Court sald decree was afflrmed on or about June 9, 1904. A motion 
for the rehearing of the cause by the Suprême Court was duly flled by the 
appellants, and was overmled November 16, 1904, by sald court, whlch Is- 
Bued its mandate to the District Court on or about November 28, 1904. Sald 
mandate was flled In the District Court on or about December 13, 1904. 

(13) Said decree was entered at the instance and suit of Hamilton National 
Bank, Rutland Oounty National Bank, Safety Fund National Bank, Gérard 
C. Tobey, and New York Life Insurance Company, who were the plaintiffs 
In sald cause, and who at the time of the rendition of sald decree were the 
only credltors of said American Loan & Trust Company, and who as such 
alone were entitled to the beneflt of ail the llablllty imposed by the Constitu- 
tion of the State of Nebraska upon the owners and holders of stock in said 
Company and of ail the llablllty assumed and undertaken by the owners and 
holders of stock in sald company by virtue of thelr subscriptlon therefor and 
■of thelr acceptance of certiflcates Issued therefor by said company. Said de- 
«nree was entered wlth the full knowledge and consent of each and ail of sald 
credltors, and no one of them made any objection thereto. An appeal was 
taken from sald decree by parties défendant In sald suit, and ail of sald cred- 
ltors appeared tn the Suprême Court of the state of Nebraska, and there main- 
talned the correctness of sald decree and procured by thelr efforts its afflrm- 
ance by said Suprême Court Bver slnce its rendition and affirmance they hâve 
ratlfled sald decree wlth ail Its terms and conditions, and hâve taken the bene- 
flt thereof. By virtue of the provisions of the Constitution of the state of Ne- 
braska, as construed and applied by the Suprême Court of that state, the lla- 
blllty of the shareholders of sald American Loan & Trust Company was con- 
stituted trust fund for the beneflt of ail of the credltors of said company. By 
virtue of sald decree, and of the circnmstances under whlch the same was ren- 
dered and afflrmed as aforesald, the plaintiff herein, Charles A. Goss, has been 
made the trustée to exécute the trust and administer the trust funds estab- 
Ushed as aforesald, and has been vested wlth the légal title to ail rights of 
«etion growlng ont of the llablllty of the shareholders of sald American Loan 
& Trust Company and of ail assessments made for the enforcement thereof. 

(14) After the Suprême Court had afflrmed said decree of the District Court, 
and overmled the motion of the appellant for a rehearing of the cause and 
had Issued Its mandate to the District Court, the plalntlfCs in sald suit flled 
In the District Court on or about December 8, 1904, a motion wherein they 
averred that the assessment of 38.4 per cent, levied by sald decree upon the 
•stockholders was greater than probably would be needed ; the amount of said 
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assessment tiaving been flxed at 38.4 per cent, by reason of a mlstake In com- 
putatlon. B^ said motion the plalntiffs prayed that the decree be amended 
and corrected, so that the flrst.assessment should be of 25.9 per cent, of the 
par value of the shares of stock held by each shareholder, Instead of 38.4 
per cent. Due notice was given of sald motion to ail parties who had been 
served, or had appeared In the case ; and upon the hearlng thereof on or about 
December IT, 1904, an order was entered so amending sald original decree of 
June 10, 1903, as to levy upon the par value of the shares of stock heid by 
each shareholder In said American Loan & Trust Company a flrst assessment 
of 25.9 per cent., and no more, In lieu of the flrst assessment of 38.4 per cent, 
orlginally levied by said decree. 

(15) Thereafter, on or about January 11, 1906, In said District Court of the 
Fourth Judlclal District of the state of Nebraska, the plaintlff herein, Charles 
A. Goss, flled as receiver and trustée a pétition for the construction of sald 
original decree of June 10, 1903, praying that the court interpret said decree, 
and Instruct sald receiver and trustée whether the assessment levied upon the 
shareholders by said decree as amended was levied against each and ail of 
the shareholders of sald American Loan & Trust Company, or only against 
such of sald stockholders as were not found In said decree to be Insolvent. 
On or about January 13, 1906, in response to such pétition, sald decree was 
Interpreted by said District Court, and an order- was entered, whereby this 
plaintlff, as receiver and trustée, was directed to collect from each and ail 
of the stockholders of sald American Loan & Trust Company said flrst as- 
sessment of 25.9 per cent of the par value of the stock by them severally 
held; such belng the true Intent and meanlng of said original decree. 

(16) On or about January 13, 1905, an exécution was duly Issued by the 
District Court of the Fourth Judlclal District of the state of Nebraska upon 
sald original decree of June 10, 1903, as amended, whereby the sherilï of Doug- 
las county, Neb., was commanded to levy of the goods and chattels in hls county 
of each of the défendants In sald suit a sum equal to 25.9 per cent, of the par 
value of the stock by hlm held for the satisfaction of the indebtedness of 
American Loan & Trust Company to the plalntiffs in said suit and of the 
costs thereln Incurred. Sald exécution on or about January 15, 1905, was 
retumed unsatlsfled, no property having been found belonglng to any of the 
défendants upon whlch to levy the same. Thereafter, on December 13, 1905, 
the présent action was begun by the flling of an original pétition thereln In 
the Circuit Court of the United States for the Southern District of Texas. 

The defendant's demurrer to the pétition ralsed the questions whlch are 
stated above and dlscussed In the opinion. 

Maurice E. Locke (James H. Mcintosh, John Charles Harris, Ed- 
ward F. Harris, and Eugène P. Locke, of counsel), for plaintiff in er- 
ror. 

W. G. Love and J. C. Hutcheson, Campbell & Hutcheson, for de- 
fendant in error. 

Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge, 

SHELBY, Circuit Judge (after stating the facts as above). The 
décision which we hâve determined to make in this case we think is 
sustained, if not required, by the opinion of the Suprême Court in 
Bernheimer y. Converse (decided May 27, 1907) 206 U. S. 516, 27 
Sup. Ct. 755, 51 L. Ed. 1163, after the leamed trial judge had sus- 
tained the demurrer to the pétition. 

1. It is held by the Suprême Court in Booth v. Clark, 17 How. 
322, 15 L. Ed. 164, and in later cases, that a chancery receiver, having 
no other authority than that which arises from his appointment, camiot 
maintain an action in another jurisdiction. It is contended that the 
rule established in thèse cases is applicable to the plaintiff hère, and 
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that, as he is a receiver appointed in Nebraska, he cannot maintain an 
action in Texas. It is important, therefore, to ascertain whether he 
is vested by law with other rights than merely those conferred on him 
as a chancery receiver. The plaintiff was made receiver by the Ne- 
braska court as a part of the procédure to enf orce Habilities of stock- 
holders fixed by the Constitution of Nebraska. The sections in ques- 
tion are parts of article 11b, and are as follows : 

"Sec. 7. Every stockholder In a banklng corporation or institution sliall be 
indivldually responsible and llable to Its creditors over and above the amount 
of stocli by him held to an amount equal to his respective stock or stiares so 
held, for ail Its Habilities accrulng wliile he remains such stockholder; and 
ail banklng corporations shall publish quai-terly statements imder oath of thelr 
assets and Habilities." 

"Sec. 4. In ail cases of claims against corporations and Joint stock associa- 
tions, the exact amount justly due shall be first ascertained, and after the cor- 
porate property shall bave been exhausted the original subscrlbers thereof 
shall be individually liable to the extent of thelr unpaid subscription, and the 
liablUty for the unpaid subscription shall foUow the stock." 

Thèse provisions are self-executing. They require no supplementary 
législation. The liability imposed by them is a trust fund for the ben- 
efit of ail creditors of the corporation. The only proper way to en- 
force the liability is by suit in equity in behalf of ail the creditors 
against the corporation and stockholders, in which suit ail equities 
should be adjusted and a receiver or trustée appointed to collect from 
each his pro rata share of the total indebtedness of the corporation 
for the benefit of ail the creditors. This constitutional liability of the 
stockholders cannot be enforced till the indebtedness of the corpora- 
tion is judicially ascertained and the assets of the corporation exhausted 
by légal process. The foUowing are among the Nebraska cases which 
place thèse constructions on the Nebraska Constitution: Farmers' 
Loan & Trust Co. v. Funk, 49 Neb. 353, 68 N. W. 520; State v. Ger- 
man Savings Bank, 50 Neb. 734, 70 N. W. 221; German National 
Bank v. Farmers' & Merchants' Bank, 54 Neb. 593, 74 N. W. 1086 ; 
Van Pelt v. Gardner, 54 Neb. 701, 75 N. W. 874 ; Hastings v. Barnd, 
55 Neb. 93, 75 N. W. 49 ; Brown v. Brink, 57 Neb. 606, 78 N. W. 
280; Hamilton National Bank v. American Loan & Trust Co., 66 
Neb. 67, 92 N. W. 190; s. c. on second appeal, 72 Neb. 81, 100 N. W. 
202. The plaintiff appointed in such proceeding is not a mère cus- 
todian of property, but he is clearly vested with the légal title. The 
terms of the Nebraska Constitution point out a trust fund in the event 
of the insolvency of the corporation. The construction placed on the 
Constitution by the Nebraska courts makes a receiver or trustée neces- 
sary to the enforcement and administration of the trust. When 
appointed, he has the légal title to the trust fund, with the power and 
charged with the duty to collect it for the creditors of the corpora- 
tion. He represents ail the creditors entitled to share in the fund. In 
such case the receiver can sue in a foreign jurisdiction. Bernheimer 
v. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 761, 51 L. Ed. 1163; 
Howarth v. Lombard, 175 Mass. 570, 579, 56 N. E. 888, 49 L. R. A. 
301 ; King v. Cochran, 76 Vt. 141, 56 Atl. 667, 104 Am. St. Rep. 922; 
Glenn v. Soûle (C. C.) 22 Fed. 417. 

2. A question is raised as to the effect of the decree on which tlûa 
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suit is brought. It may be stated as a gênerai rule that a stockholder is 
a part of the corporation to the extent that he is privy to the proceed- 
ings to which the corporation was a party, and that he is bound by a 
decree of a court against the corporation in the enforcement of a 
corporate duty, although not a party as an individual, but only through 
représentation by the company. Sanger v. Upton, 91 U. S. 56, 23 L,. 
Ed. 220. In Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct 739, 33 L,. 
Ed. 184, an assessment ordered by a court which had jurisdiction of 
the corporation was held binding on the stockholders residing in an- 
other State, although not made parties as individuals. The assessment 
sued on in that case was on a subscription for stock, but the principle 
involved hère is the same. When the défendant became a stockholder 
in the American Loan & Trust Company, it is presumed that he did so 
with knowledge of the laws of Nebraska which controUed the com- 
pany. By those laws, as a stockholder, he became individually respon- 
sible and liable to its creditors over and above the amount of stock 
by him held to an amount equal to the stock so held for ail of the com- 
pany's liabilities a:ccruing while he remains a stockholder. This lia- 
bility is not only statutory, but it is contractual ; the law imposing the 
liability being a part of the contract of the stockholder with the cor- 
poration. The Nebraska Constitution also provides the conditions upon 
which this liability was to be enforced. It is a liability secondary in 
its nature, to be enforced only when necessary to protect the corpora- 
tîon's creditors. The exact amount of the claims against the corpo- 
ration must be first judicially ascertained, the assets of the corporation 
exhausted, and the amount required by each stockholder necessary to 
satisfy the company's unpaid debts must be also judicially ascertained. 
Such is the effect of the sections of the Nebraska Constitution which 
we hâve quoted, as construed by the Suprême Court of the state. The 
défendant, having contracted with référence to thèse requirements, is 
bound by them, and in a proceeding to enforce them he is represented 
by the corporation. He is necessarily bound by ail valid proceedings 
had pursuant to the statute which controls the settlement of the af- 
fairs of the corporation. Howarth v. Lombard, 175 Mass. 570, 56 N. 
E. 888, 49 L. R. A. 301 ; King v. Cochran, 76 Vt. 141, 56 Atl. 667, 
104 Am. St. Rep. 922: Bernheimer v. Converse, 206 U. S. 516, 27 
Sup. Ct. 755, 51 L. Ed. 1163. 

What we hâve said on this point is sufïïcient for the décision of this 
case; for it is now presented to us on a ruling upon a demurrer ta 
the pétition. As to what défenses may be made to a suit on a decree 
like the one in question is not now to be decided. The main reason 
for holding the decree making the assessment binding on the stock- 
holder is that his obligation is contractual, and that it contemplâtes the 
possibility of an assessment by a court. The défendant would, of 
course, be allowed to împeach the decree of assessment for fraud, and 
it has been said that such decree does not eut oiï défenses personal to 
the stockholder; that, for example, he may show that he is not a 
stockholder, or that he is not a stockholder for so large amount as is al- 
leged. But we are of opinion that, as a member of the corporation, the 
défendant is bound, without personal notice to him, by the décision of 
the courts of the state where the corporation is organized, made in thft 
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administration of its affairs on its insolvency, determining the amount 
of its assets and liabilities and the amount of assessment which should 
be made on its stoclîholders. Being so bound, a demurrer to the pétition 
because the défendant was not individually served with process in the 
Nebraska suit should hâve been overruled. 

3. It is contended that the right of action is barred by the statute of 
limitations of four years. Rev. St. Tex. 1895, § 3356. The stock- 
holder's liability which this suit is brought to enforce is secondary and 
conditional. It is based on the Nebraska Constitution, which we hâve 
quoted, and, while the corporation's creditors are permitted to take 
steps to settle the afïairs of the corporation and fix the exact amount 
of such secondary liability, they are not permitted individually or in 
groups to sue for the liability to satisfy their own claims. It appears 
from the pétition that the amount sued for was not decreed against the 
défendant till June 3, 1903. The suit was brought in the Circuit 
Court December 13, 1905, which is in less than four years of the date 
of the decree sued on. The statute of limitations did not begin to run 
till the decree of assessment was rendered and the receiver appointed. 
Eernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct 755, 51 L. Ed. 
1163. The pétition does not show that the suit is barred by the statute 
of limitations of four years, and therefore it is not amenable to demur- 
rer on that ground. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded, with instructions to overrule the demurrer to the pétition and 
to grant a new trial. 



NOTES V. MARLOTT et al. 

(Circuit Court of Appeals, Ninth Circuit. November 4, 1907.) 

No. 1,438. 

L LOOB ARD LOOOIRO — SALE OF Loos— Tbansfeb ot Title AS Between Pab- 
TIES— Delivebt. 

Plalntlffs entered Into a eontract with défendant to fell, eut, raft, drive, 
and dellver a certain number of feet of legs of speeified dimensions and 
quallty in a slougli extendîng from a river, where défendant agreed to 
construct a boom for tlieir détention, to remove them to the banks of the 
river or to the mill, and at the tlme of such removal to scale the same 
and pay for each thousand feet so delivered and removed to the banks of 
the slough or the mlll, "and not otherwise." A portion of the legs were 
BO delivered, removed, and pald for; but the remainder, after being de- 
livered Into the boom, were carried away by a freshet and lost Held 
that, plalntlffs having done all that they were to do, complète possession 
and tltle to the logs thereupon passed to défendant, and he became liable 
for the purchase prlce on proof of the quantlty delivered, and that they 
conformed to the requlrements of the eontract as to dimenalous and 
quallty. 

a Same— CoNSTBUCTioN ci' Conteact. 

A provision, in a eontract for the sale and dellvery of logs to be scaled 
after dellvery, that they shall be of merchantable tlmber, is not a war- 
ranty that ail logs delivered thereunder are merchantable, but merely fur- 
nlshes a description for the identification of such logs as fall withln the 
eontract. 

[Ed. Note. — For cases in point, see Cent DIg. voL 33, Logs and Logging, 
f 104.] 
156 F.— 48 
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3. Evidence— Paeol Evidence to Vabt WaiTiNO— Oonteact of Sale. 

Where the provisions of a wrltten contract of sale are clear and Intelli- 
gible, paroi évidence of prior conversations between the parties is not 
admissible to prove an Intention inconsistent with tlie writlng. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 20, Evidence, §§ 1787, 
1793.] 

4. Same— Existence of CSCstom. 

Where the provisions of a written contract of sale are clear and unam- 
biguons, they cannot be clianged or afCected in meaning by proof of a cus- 
tom at varlance therewith. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 20, Evidence, §§ 1945- 
1952.] ■ 

In Error to the District Court of the United States for the Third 
Division of the District of Alaska. 

Bion A. Dodge, Louis K. Pratt, and Jacob Samuels, for plaintiff in 
error. 

McGinn & Sullivan, J. C. Campbell, W. H. Metson, Frank C. Drew, 
C H. Oatman, and J. A. Mackenzie, for défendants in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

HUNT, District Judge. Défendants in error, Marlott, Melvin, and 
•O'Mealey, brought this suit to recover the contract price of certain 
logs alleged to hâve beeri delivered by them to Noyés, plaintifï in er- 
ror, in accordance writh the provisions of a certain written contract en- 
tered into on September 83, 1904. The contract is substantially as 
f ollows : 

"Thia agreement made this 23d day of September, 1904, by and between 
Fred G. Noyés, party of the flrst part, and Tony O'Mealey, John Melvin, and 
Arthur Marlott, parties of the second part, witnesseth : (1) That sald par- 
ties of the second part agrée to fell, eut, raft, drive and deliver not less than 
six hundred thousand (600,000) feet of logs of the approximate dimensions 
herelnafter described, in the channel or slough of the Chena river, a tributary 
of the Tanana river, in the district of Alaslia, leaving sald river, immediate- 
ly below the unincorporated town or settlement of East Fairbanlis, about a 
■quarter of a mile above and opposite the town of Falrbanks, in the district of 
Alaska, Third Division, and to fumish ail necessary provisions, tools, tackle, 
apparel and booms for the purpose thereof. Two hundred thousand (200,000) 
feet of such logs shall be so delivered immediately after the clearing of the ice 
from the said Ohena river, and the sald slough. In the spring of 1905; and 
two hundred thousand (200,000) feet more shall be so delivered within thirty 
(30) days thereafter; and the remainder of two hundred thousand (200,000) 
feet shall be so delivered wlthln slxty (60) days thereafter. 15 per centum of 
sald logs shall be 12 feet in length. 10 per centum of said logs shall be 14 feet 
in length. 25 per centum of said logs shall be 16 feet in length. 10 per 
centum of said logs shall be 18 feet in length. 10 per centum of said logs 
shall be 20 feet in length. 5 per centum of said logs shall be 22 feet in 
length. 5 per centum of said logs shall be 24 feet In length. 5 per centum 
of sald logs shall be 26 feet in length. 5 per centum of said logs shall be 30 
feet In length. 5 per centum of said logs shall be 36 feet in length. 5 per 
centum of said logs shall be 40 feet in length. Ali logs shall not be less than 
nlne (9) Inches in diameter at the smaller end, and shall be from three (3) 
to six (6) Inches longer than the above-prescribed lengths ; and in ail respects 
shall be eut and trimmed in a workmanlilie manner, of good fprm and of flrm, 
Sound and merchantable timber. The said party of the flrst part shall pro- 
vide In the slough departing from the Chena river into whlch said logs shall 
t>e diverted, as aforesaid, the necessary boom for the arresting and détention 
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of sald logiî, and shall remove them to the banks of said slough or to the mlll, 
for tbe purpose of mannfacturlng the same Into Imnber, and at the tlme of 
such removal from sald slough, shall scale them by 'Scribner's Rule,' at whlch 
tlme the said party of the flrst part shall pay to the sald parties of the second 
part the sum of twenty dollars for each and every thousand of the legs so de- 
llvered in said boom and pulled therefrom to the banks, as aforesald, or In 
the mill, for the purpose of manufacturing, as aforesald, and not otherwise." 

The answer admitted the agreement as set forth in the complaint, 
set up failure to fulfiU the terms of the contract, and pleaded that 
about June 20, 1905, continuous and unprecedented rainfalls occurred, 
that extraordinary rise of the waters of the country thereabouts fol- 
lowed, and that the banks of the river and slough were eut away by 
the torrents of water, and the retaining boom, which had been erected 
by plaintiff in error, was washed out, and the logs called for by the 
contract were carried away without fault of the plaintiff in error. 

It appears that about June 4, 1905, défendants in error had deliv- 
ered into the détention boom of the plaintiff in error about 250,000 
feet of logs, which were thereafter drawn from the slough by plaintiff 
in error, and défendants in error were given crédit for the amount of 
feet ascertained. Thereafter, about June 29, 1905, the second drive 
of logs was made, and about 369,501 feet were put into the boom by 
défendants in error. On June 30th, the waters of the river began to 
rise, the boom which had been provided by plaintiff in error for the 
arrest and détention of the logs gave way, and the logs remaining in 
the slough were swept down the river and lost. The plaintiff in error 
had paid upon the contract price of the logs $8,047.40, and, upon 
trial had before a jury, verdict was rendered in favor of the défend- 
ants in error, plaintiff's below, for $5,083.02, balance claimed to be 
due. Judgment was entered accordingly. Motion for a new trial was 
denied. Plaintiff in error brings the case to this court by writ of 
error. 

The record discloses that counsel for plaintiff in error tried the 
case upon the theory that the only feature of the contract to which the 
jury's attention should be addressed was that of a delivery ; that is to 
say, he stood upon the proposition that the contract was executory, 
and that title to the logs did not pass until inspection, measurement, 
and puUing on to the banks. Défendants in error contended that 
they performed ail of the acts required of them in the contract; 
that they put in the slough and boom designated in the contract the 
number, kind, and character of logs specifîed; that nothing was left 
for them to do; that plaintiff in error was to remove the logs from 
the slough, and to scale them, but that this was merely a means of de- 
termining the amount of compensation due to défendants in error for 
the logs ; and that, as delivery had been made as required, title to the 
logs passed to plaintiff in error; hence that the péril to which the 
logs were exposed was plaintiff's. 

The question, then, is: What was the effect of the contract of 
sale? Did the bargain amount to an actual sale, or was it only an ex- 
ecutory agreement? If Noyés became the owner of the log-s delivered 
into the channel or slough of the Chena river, where he had erected 
a boom to arrest and detain them, and they were afterwards lost, he 
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must be the sùfiferer. If, on the other hand, Marlott and his asso- 
ciâtes, whom we will call the loggers, had not parted with title, if 
they remained the owners of die logs until Noyés had pulled them out 
to the banks, and had scaled them for manufacturing purposes, then 
the contract was an executory one, and the loggers must bear the loss 
of the freshet. 

Whether the logs passed or not is dépendent upon the intention of 
the parties to the written contract, and that intention must be gathered 
from the language of the instrument and the subject-matter. In the 
ascertainment of the intention of the parties, we should consider, too, 
certain established légal ruies. Thus, in The Elgee Cotton Cases, 32 
Wall. 180, 22 L. Ed. 863, the court, in discussing executory and con- 
ditional sales, approved Benjamin's text by quoting the following rules 
laid down by Blackburn on Sales, and adîded to by Benjamin: 

"First. 'When, by the agreement, the vendor is to do anythlng to the gooda 
for the purpose of putting them Into that state In whlch the purchaser ia 
bonnd to accept them, or, as It Is sometlmes worded, into a deliverable state, 
the performance of those thlngs shall, in the absence of circumstances in- 
dicating a contrary intention, be takea to be a condition précèdent to the 
vestlng of the property.' 

"Second. 'Where anythlng remains to be done to the goods for the purpose 
of ascertalnlng the prlce, as by welghlng, measuring, or testlng the gooda, 
where the prlce Is to dépend on the quantlty or quality of the goods, the per- 
formance of thèse thlngs shall also be a condition précèdent to the transfer of 
the property, although the Individual goods be aseertained and they are in the 
state in whlch they ought to be accepted.' 

"Third. 'Where the buyer Is by the contract bound to do anythlng as a con- 
sidération, elther précèdent or concurrent, on whlch the passing of the prop- 
erty dépends, the property wlll pot pasa untll the condition be fulfllled, even 
though the gooda may hâve been actually dellvered into the possession of the 
buyer.' " 

And later on în the opinion the court distinguished the doctrine of 
the first and second rules by citing numerous English cases, and saying 
for itself : 

"Of course, when nothlng remains for the seller to do, when the welghlng 
or measurement stlpulated for Is Incumbent upon the buyer, or when the par- 
ties hâve provlsionally agreed that a certain sum shall be taken for the prlce, 
subject to future correction, the contract ia not wlthln the rules. Turley v. 
Bâtes, 2 Holstone & CSoltman, 200, has sometlmes been thought a departure 
from the earlier cases, but we thlnli wlthout reason. It was the case of 
the sale of an éntlre heap of flre-clay at two ahillings per ton. The buyer waa 
to cart It away and weigh It He welghed, removed, and paid for a part, and 
refused the rest It was held the property of the whole heap had passed to 
hlm. But hère the seller had nothlng to do wlth the welghlng or dellvery. 
He had performed ail he was requlred to do, either for ascertalnlng the 
quantlty or the prlce. Besides, the jury had found as a fact that the sale waa 
of the whole heap. The case of Kershaw v. Ogden, 3 Holatone & Coltman, 
717, is In substance the same. In each of thèse cases the contract was in 
paroi, and what it was necessarlly for a Jury." 

Tested by thèse rules, the contract under considération passed the 
ownership of the logs delivered in the slough when the loggers put 
them there. Hatch v. Oil Co., 100 U. S. 124, 25 L. Ed. 554. 

An ascertainment of the amount to be due was contemplated, but 
the loggers only undertook to deliver the quantlty and kind of logs 
that they proved were put into the slough, as designated in the con- 
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tract. Referring to the language of the contract, it will be observed 
that the loggers were "to fell, eut, raft, drive and deliver" logs of 
certain dimensions and quality as specified. They did ail thèse things 
and transferred complète title, possession, and control to Noyés. By 
the contract, the loggers were to furnish merchantable timber, but 
that provision was not a warranty of the logs on the part of the log- 
gers, but was rather a provision for the benefit of the loggers and 
Noyés, sellers and purchaser, respectively, furnishing a description of 
what was bought and sold. When a contract very similar to the one 
we hâve before us was examined by the Suprême Court, it was said : 

"Merchantable logs only were bought and sold by the parties, but It Is a 
great mlstake to regard that provision as a warranty of the logs on the part 
of the plalntlffs. Unless the parties were destitute of ail expérience, they 
muât hare known that in so large a lot of logs there would be some, and per- 
haps many, that would not scale as merchantable ; and It was doubtless f rom 
that considération that the provision was Inserted, that the défendants should 
take ail of that description, and, of course, they were not bound to take any 
of Inferlor grades. Regarded In that light, it Is évident that the provision 
was for the beneflt of both the seller and purchaser, as It furnished a clear 
and unmistakable description of what was bought and sold — we say bought 
and sold, becausè it is évident from what has already been said that the title 
to the logs passed to the défendants." Léonard et al. y, Davis et al., 1 Black 
(U. S.) 476, 17 L. Ed. 222. 

Noyés, the buyer, had constructed the boom to detain the logs, as 
he agreed to do, and from the time of the delivery in the slough he 
possessed and owned them. Ludwig v. Fuller, 17 Me. 166, 35 Am. 
Dec. 245. By the contract. Noyés was to remove the logs for manu- 
facturing purposes. He was to remove and scale them, and was then 
to pay $20 for every thousand of the logs that had been delivered by 
the loggers into the détention boom. But everything the loggers, as 
sellers, had to do with the logs, was complétée when they delivered 
into the slough. Léonard v. Davis et al., supra. After delivery, their 
only interest was in recovering the price agreed upon when the meas- 
urement was ascertained by Noyés, the purchaser. 

A circumstance in the case to show that there was no condition in 
the sale is the fact that, after the logs in the first drive had been de- 
livered in the slough, Noyés employed the loggers, défendants in er- 
ror, to help him pull the logs onto the bank, and paid them daily wages 
for such service. 

Stress is laid by plaintiff in error upon the words "and not other- 
wise," which conclude the provision of the contract defining the obliga- 
tion of Noyés. But this phrase only emphasizes the immediately pre- 
viously fixed and limited method of ascertaining a settlement of ac- 
counts. No other method was to be allowed. We do not think it 
can be regarded as qualifying the sale itself by making it conditional 
upon Noyés hauling the logs out and scaling them. In trusting to 
Noyés to ascertain the quantity of logs for which he was to pay, the 
loggers displayed confidence in him, but the sale was not aflfected, for 
the sellers had nothing to do to put the property into deliverable shape. 
It had been complètely delivered. King v. Jarman, 35 Ark. 190, 37 
Am. Rep. 11 ; Albemarle Lumber Co. v. Wilcox, 105 N. C, 34, 10 S. 
E. 871. 
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In Macomber v. Parker, 13 Pick (Mass.) 183, it was said : 

"Where any opération of weight, measurement, or counting, or the Uke, re- 
lualns to be performed. In order to ascertaln the price, the quantlty or the par- 
ticular commodlty to be dellvered, and to put It in a deliverable shape, the 
contract Is Incomplète untll such opération la performed ; but, where the goods 
or commodltles are actually dellvered, that shows the Intent of the parties to 
complète the sale by the delivery, and the welghlng, measurlng, or countlng 
afterwards would not be considered as any part of the contract of sale, but 
could be taken to refer to the adjustment of the final settlement as to the 
price." 

Plaintiff in error argues that, even if the court finds the contract 
was not a conditional one, still it was fairly susceptible of two inter- 
prétations, and that therefore explanatory évidence was admissible. 
Relying upon this premise, he has assigned error because the trial 
court denied an offer to prove conversations that were had between 
the loggers and Noyés that led up to the exécution of the contract, 
and an offer of proof that when the contract was presented to the log- 
gers for signature they demurred to signing it because it did not pro- 
vide for delivery in the slough or boom alongside of the bank, where- 
upon Noyés told them that he would not be responsible for the logs 
in the slough or until they were puUed from the water, and they coulé 
sign the contract or not. 

But if the court can ascertain from the language of the writing it- 
self what the parties meant, then évidence of language employed be- 
fore they expressed their intention in writing is on principle imma- 
terial. United States v. Bethlehem Steel Co., SOS U. S. 105, 27 Sup. 
Ct. 450, 51 h. Ed. 731, Our duty is to find out the true sensé of the 
written words as the parties hâve used them, and then, as hereto- 
fore held, when that true sensé is ascertained, test the writing in the 
light of established légal rules. If the agreement before us had been 
incomplète or unintelligible, explanation not inconsistent with its writ- 
ten terms would hâve been perfectly compétent; but, as the writ- 
ing is complète and intelligible, paroi évidence of prior conversations 
to prove the intention of the parties inconsistent with its ascertained 
meaning was not proper. We are not losing sight of the necessity for 
interprétation, according to the subject-matter referred to in a contract, 
and of surrounding circumstances, and of the admissibility of verbal 
testimony in order to find out the subject to which a writing refers; 
but paroi évidence to explain the nature of the subject of a written 
instrument is very différent from évidence of verbal communications 
respecting the contract itself. A familiar illustration is where^ paroi* 
évidence is admitted to show that land in a deed is described as in one 
locality, while it really lies in another; or, where a factory has been 
conveyed as a factory, it is permissible to receive verbal testimony to 
show what part or parcel is passed by the deed. Greenleaf on Evi- 
dence, c 15. Hère the instrument does not présent ambiguity in the 
true sensé and meaning of the words themselves, or such difficulties as 
to their application as to hâve warranted investigation by évidence out- 
side of the paper itself. We must therefore sustain the ruling of the 
lower court in rejecting the offer made. 

Effort was also made by plaintiflf in error to prove that a gênerai eus- 
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tom existed among loggers and sawmill men in the Tanana Valley, 
whereby logs delivered at a mill are at the risk of the loggers and 
remain so until pulled from the water and scaled, and the amount de- 
termined; but the court sustained the objections of défendants in er- 
rer and refused to allow such évidence. Plaintiff in error seeks to ap- 
ply the rule that customary rights and incidents universally attaching 
to the subject-matter of a contract, where it is made, are annexed by 
implication to the language and terms of the contract, unless custom is 
expressly excluded. But the doctrine of évidence of custom cannot 
prevail over the express provisions of a contract. "Its true and ap- 
propriate office is to interpret the otherwise indeterminate intention of 
the parties, and to ascertain the nature and extent of their contracts 
arising, not from express stipulations, but from mère implications and 
presumptions and acts of a doubtful or equivocal character." Bliven 
et al. V. New England Screw Co., 23 How. 430, 16 L. Ed. 510. It is 
enough to say that the real meaning of the contract, as interpreted by 
the words used, provided for a delivery at a particular place, and was 
not indeterminate, and therefore évidence of custom was irrelevant. 
Barnard v. Kellogg, 77 U. S. 383, 19 L. Ed. 987. 

Other points of a minor character were made by plaintiflf in error. 
They hâve been examined, and are largely covered by what we hâve 
already said. None appear to be well taken. 

In conclusion, we believe that the proper construction of the con- 
tract is that the parties intended that Noyés should become the owner 
of the logs when actually delivered into the slough, and that, from 
the time of delivery so made, he was the owner and could bave recov- 
«red the property, had it been attached under writ issued in an action 
brought by a creditor of the loggers. Accident was hardly contem- 
plated ; but, when it occurred, by the rules of law the owner must be 
the sufferer. 

The judgment is affirmed. 



BIDDI/B V. UNITED STATES. 

(Carcult Oonrt of Appeals, Ninth Circuit October 28, 190T.) 

No. 1,463. 

1. Cbiminai. Law— JuBiSDionoN— TJrited States Ootnrr fob China. 

The object of Act June 30, 1906, c. 3934, 34 Stat. 814 [U. S. Comp. St. 
Supp. 1907, p. 797], creatlng the United States Court for China, and of the 
treaty under which It was created. In so far as that court Is given criminal 
jurlsdlctlon, was to secure to American citizens resldlng or sojouming In 
China and there chargea wlth crime the beneflt of the prlnciples of the 
laws of the United States relating to the trial of persons accused of crime ; 
but the statute at the same time makes eueh citizens subject to punish- 
nient for acts made criminal by any law of thë United States or for acts 
recognlzed as crimes by the common law. 

■2. Same— Offenses Punishable— Obtaining Monet bt Falsk Pretbnses. 

The provisions of sueh statute, maklng the common law applicable to 
criminal offenses commltted by American citizens In China, are to be 
construed as referrlng to the common law in force in the several Ameri- 
can colonies at the time of their séparation from Bïagland, and this In- 
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claded not only the anclent common or unwritten law, but also statutes 
which had theretofore been passed amendatory of or in ald of the common 
law, among wblch was St 30 Geo. II, c. 24, enacted In 1757, creating the 
offense of obtaining; m^ney or goods under false pretenses, and the subs» 
qnent amendmentB tberetô. 
8. Saus. 

In View of the législation of Congress making the obtaining of money or 
property by false pretenses a crime in Alaska and the District of 
Columbla and In other terrltory subjeet to the crimlnal Jurlsdlctlon of the 
United States, such act Is an offense agalnst the laws of the United States, 
wlthin the meanlng of Act June 30, 1906, c. 3934, 34 Stat. 814 [U. S. Comp. 
St. Supp. 1907, p. 797], conferring Jurlsdlctlon upon the United States 
Court for China, and an American citizen, guilty of the commission of 
tsuch act in China is subject to trial and punishment therefor by that 
court 

4. Falot Pbktenseb— Bîlkmœnts oï Oitens»— Natubb or Pbbtkwses. 

To constitute the crime of obtaining money under false prêteuses, the 
alleged false représentation must be of some past or exlstlng fact, and an 
Information charging that a défendant obtained money from persons nam- 
ed as rental for a building, by means of false représentations that the 
municipal authorltles would permit gambling games to be played thereln 
during a race meeting to be held in the future, Is insufflcient to charge an 
offense. 

[Ed. Note. — Fur cases in point, see Cent. Dig. toI. 23, Faise Pretenses, 
H 5-12.] 

Appeal from the United States Court for China. 
Edwin H. Lamme and Francis Ellis, for appellant. 
Robert T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst 
U. S. Atty. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT. 
District Judges. 

DE HAVEN, District Judge. This is an appeal by the défend- 
ant from a judgment of the United States Court for China, by which 
he was convicted of the crime of obtaining money under false pre- 
tenses, and sentenced to imprisonment for the term of one year in 
the jail at Shanghai. 

It is claimed by the appellant: First, that the court below was 
without jurisdiction to try him for such alleged crime, because the 
act of obtaining money or goods by false pretenses was not an of- 
fense at common law, and is not made a crime by the laws of the 
United States; and, second, that the évidence was not sufficient to 
warrant his conviction. 

1. The United States Court for China was created by Act June 30, 
1906, c 3934, 34 Stat pt 1, p. 814 [U. S. Comp. St. Supp. 1907, p. 
797], and by section 1 of that act was given "exclusive jurisdiction 
in ail cases and judicial proceedings whereof jurisdiction may now be 
exercised by United States consuls and ministers by law and by virtue 
of treaties between the United States and China, except in so far as 
the said jurisdiction is qualified by section two of this act" Section 
é of the same act provides: 

"The jurisdiction of said United State» court botb original and on appeal, 
tn civil and crimlnal matters, and also the jurisdiction of the consular courts 
>n China, ahall in ail cases be exercised in conformity with said treaties and 
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the laws of the United States now In force In référence to the American oon- 
Bular courts In China, and ail judgments and décisions of sald consular courts, 
and ail décisions, judgments, and decrees of the United States court, shall bo 
enforced In accordance wlth sald treatles and lawa But In ail such cases 
when such laws are déficient in the provisions necessary to glve jurlsdlctlon 
or to fumlsh suitable remédies, the common law and the law as establlshed by 
the décisions of the courts of the United States shall be applled by said court 
In Its décisions and shall govern the same subject to the tej*ms of any treatles 
between the United States and China." 

The law in relation to the jurisdiction of consular courts at the 
date of the passage of the act creating the United States Court for 
China is found in section 4086 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 2769], and is as follows: 

"Jurlsdlctlon In both civil and crimlnal matters shall, in ail cases, be exer- 
clsed and enforced in conformity wlth the laws of the United States, whlch 
are hereby, so far as is necessary to exécute such treatles, respectively, and 
BO far as they are suitable to carry the same into effect, extended over ail cltl- 
zens of the United States in those countries, and over ail others to the extent 
that the terms of the treatles, respectively, justify or requlre. But In ail cases 
where such laws are not adapted to the object, or are déficient in the provi- 
sions necessary to fumlsh suitable remédies, the common law and the law of 
equlty and admlralty shall be extended in like manner over such cltizens and 
others in those countries." 

The United States, by its treaty with China, acquired extraterri- 
torial jurisdiction in civil controversies between its citizens residing 
in China, and in respect to ail crimes committed by its citizens re- 
siding there, and Congress, in the statutes above referred to, provided 
tribunals to exercise such jurisdiction, "in conformity with the laws 
of the United States," and when thèse laws "are not adapted to the 
object, or are déficient in the provisions necessary to furnish suitable 
remédies," then in accordance with the common law. The object of 
the treaty and the intention of Congress, in creating the United States 
Court for China, in so far as that court is given criminal jurisdiction, 
was to throw around American citizens residing or sojourning in 
China, and there charged with crime, the beneficent principles of the 
laws of the United States relating to the trial of persons charged 
with crime — the rules of évidence, the presumption of innocence, the 
degree of proof necessary to convict, tiie right of the accused to be 
confronted with witnesses against him, exemption from being com- 
pelled to criminate himself, etc. But, while securing to them thèse 
privilèges, the statute at the same time, made them subject to pun- 
ishment for acts made criminal by any law of the United States, or 
for acts recognized as crimes under the common law. 

This brings us to the considération of the question whether obtain- 
ing money or goods by false pretenses is an offense which may be 
thus punished, if committed by an American citizen in China. This 
particular kind of cheating was not a crime under the ancient com- 
mon law. It was first so declared in the year 1757 by St. 30 Geo. 
II, c. 24. Bishop on Criminal Law (3d Ed.) vol. 2, § 392. "Under 
Ûàs statute for the first time the crime ceased to dépend on the par- 
ticular kind of prêteuse used; the statute being couched in terms 
broad enough to include the use of any false prêteuse whatever, al- 
thougb, as will appear later, the judges, in construing the statute. 
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exceptèd certain classes of pretenses from it. It was this statute 
that creàted the crime now, commonly known as obtaining goods un- 
der false pretenses. Several statutes hâve been enacted in England 
since the statute of 30 Geo. II to supply defects found therein, but 
its gênerai provisions, in so far as they defined the crime, remain un- 
changed." 19 Cyc. 387. 

If the statute bi 30 Geo. II, and those amendatory of it, which 
were in force at the date of the séparation of the American colonies 
from the mother country, are to be considered as a part of the com- 
mon law to which Congress referred in the enactment above quoted, 
the jurisdiction of the court over the offense of obtaining money un- 
der false pretenses would be undoubted; and we are of opinion that 
in making the common law applicable to offenses committed by Ameri- 
can citizens in China, and the other countries with which we hâve 
similar treaties, Congress had référence to the common law in force 
in the several American colonies at the date of the séparation from 
the mother country, and this included not only the ancient common 
law, the lex non scripta, but also statutes which had theretofore been 
passed amendatory of or in aid of the common law. Thus Mr. Bishop, 
in his work'On Criminal Law (section 155) says: 

"The raie Is famlllar to the légal profession that colonists to an uninhablt- 
ed country carry wlth them the laws of thelr mother country, as far as ap- 
plicable to thelr new situation and elrcumstances ; and that, in thelr new 
home, the laws thus taken wlth them, whether in the mother country they 
were wrltten or unwrltten, are regarded as unwritten, or common law." 

And in the second édition of Cooleys Constitutional Limitations, 
(page 25), the author of that great work says: 

"The colonies also had Législatures of thelr own, by whleh laws had been 
passed whlCh were in force at the tlme of the séparation, and which re- 
mained unafCected thereby. When therefore they emerged from the colonial 
condition Into that of Independence, the laws wbich govemed them conslsted: 
First, of the common law of BJngland, so far as they had tacltly adopted It as 
suited to thelr condition ; second, of the statutes of England, or of Great Brlt- 
aln, amendatory of the common Jaw, which they had In llke manner adopted*; 
and, tblrd, of the colonial statutes. Tbe first and second coustituted the 
American common law, and by tbls In great part are rlghts adjudged and 
wrongs redressed In the American states to this day." 

But iil holding that the court below had jurisdiction of the informa- 
tion upon which the défendant was tried, it is not necessary for us to 
rest our décision entirely upon the proposition that obtaining money or 
goods under false pretenses is an offense at common law, within the 
meaning of the statute conferring jurisdiction upon the United States 
Court for China, as we are clearly of opinion that such an act is a 
crime under the laws of the United States. 

It is true, there is no gênerai statute applicable to every state in 
the Union, making this an offense against the United States; nor 
could there be, in view ôf the fact that under our System of govem- 
ment the right to punish for such acts committed within the political 
jurisdiction of the state is reserved to the several states. But in legis- 
lating for territory over which the United States exercises exclusive 
législative jurisdiction, Congress has made the act of obtaining mon- 
ey under false pretenses a crime. Thus, in section 54 of title 1, pt. 1, 
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of the act passed March 3, 1899 (chapter 429, 30 Stat. 1260), entitled, 
"An act to define and punish crimes in the district of Alaska and to 
provide a code of criminal procédure for said district," Congress has 
enacted that obtaining money or property from another by any false 
pretense shall constitute a crime, subjecting the offender to punish- 
ment by imprisonment in the penitentiary not less than one nor more 
than five years. So, also, under section 842 of the act of March 3, 
1901, entitled "An act to establish a code of law for the District of 
Columbia," obtaining from any person anything of value by means 
of false pretenses is made a crime, and, where the value of tiie prop- 
erty so secured is $35 or upwards, subjects him to imprisonment not 
less than one year nor more than three years; or, if less than that 
sum, to a fine not more than $200, or imprisonment for not more than 
six monthsj or both. Chapter 854, 31 Stat. 1326. 

In addition to thèse statutes, section 2 of the act of July 7, 1898 
(chapter 576, 30 Stat. 717 [U. S. Comp. St. 1901, p. 3652]), which 
is, in substance, a re-enactment of section 5391, Rev. St., prqvides : 

"That when any offense Is eommltted in any place, jurlsdlction over whlch 
has been retalned by the United States or ceded to It by a state, or whlch 
has been purchased with the consent of a state for the érection of a fort, ma^- 
zlne, arsenal, dockyard or other needful building or structure, the punlshmtnt 
for whlch offense Is not provlded for by any law of the United States, the 
person commltting such offense shall, upon conviction In a circuit or district 
court of the United States for the district In which the offense was eommlt- 
ted, be llable to and recelve the same punlshment as the lawa of the state in 
whlch such place Is sltuated now provide for the Ilke offense when eommltted 
withln the .lurlsdlction of such state, and the said courts are hereby vested 
wlth Jurisdiction for such purposes; and no subséquent repeal of any such 
state law shall affect any such prosecution." 

Under this statute, any act committed in any place under the juris- 
diction of the United States, if made an offense by the laws of the 
state in which such place is situate, when committed elsewhere in 
the state, is an offense agianst the United States, and punishable as 
in the state law provided. Sharon v. Hill (C. C.) 24 Fed. 731 ; U. S. 
v. Wright, Fed. Cas. No. 16,774; U, S. v. Pridgeon, 153 U. S. 48-53. 
14 Sup. Ct. 746, 38 L. Ed. 631. 

At the date of the passage of the act of July 7, 1898, Just quoted, 
the act of obtaining money or goods by false pretenses was made a 
crime by the laws of most of the states of the Union, and is, there- 
fore, under this statute, also made a crime against the United States, 
in ail places over which the United States exercises exclusive légis- 
lative Jurisdiction, within the several states, having laws providing 
for the punishment of such an act as a crime. 

In view of the législation of Congress to whîch we hâve referred 
(the acts relating to Alaska and the District of Columbia, and the 
statute of July 7, 1898), our conclusion is that obtaining money or 
goods under false pretenses is an ofifense against the laws of the 
United States, within the meaning of the statute conferring iuris- 
diction upon the United States Court for China, and that an American 
citizen guilty of the commission of such an act in China is subject to 
trial and punishment therefor by that court. 

2. But we are of opinion that the information upon which défend- 
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ant was convicted does not state facts sufficierit to constitute the of- 
fense of obtaining money under false pretenses. The information, 
so far as is necessary to be hère set out, charges that the défendant, 
"on or about the 31st day of October, 1906, in Shanghai, China, un- 
lawfully and knowingly did falsely prétend to Woo Ah Sung, Zung 
Yu Young, Ng Sih Yiek, and Sz Yung that the municipal authorities 
of the international settlement of Shanghai, China, would allow and 
permit in the building known as Nos. 4 and 5 Mohawk Road, Shang- 
hai, China, * * * Chinese gambling games to be played during 
the autumn race meeting of 1906, in Shanghai, China, which pre- 
tenses were false, as the said C. A. Biddle then and there well knew, 
and by said false pretenses the said C. A. Biddle, with intent to dc- 
fraud, unlawfully did obtain from the said Woo Ah Sung, Zung Yu 
Dong, Ng Sih Yiek, and Sz Yung the sum of Tls. 3,000.00 Shanghai 
Sycee as rent for the said premises to be used for the said gambling 
games." 

It will be noticed that the alleged false pretenses relate wholly to 
some future action of the municipal authorities of the international 
settlement of Shanghai in permitting Chinese gambling to be played 
during the autumn race meeting of 1906, in Shanghai. There is no 
averment that défendant made any false représentation as to any 
existing fact, or past fact, and without such an averment the charge 
of obtaining money under false pretenses cannot be sustained. In 
order to constitute the crime of obtaining money under false pre- 
tenses, the alleged false représentation must be of some past or exist- 
ing fact. Says Mr. Bishop (section 401, vol. 3), in his work on Crim- 
inal L,aw (3d Ed.) : 

"Both lu the nature of thlngs, and In actual adjudication, the doctrine la 
that no représentation of a future event, whether in the form of a promise 
or not, can be a pretense, wlthin the statute, for the pretense must relate either 
to the past or the présent" 

This statement is well sustained by decided cases. People v. Mil- 
ler, 169 N. Y. 339, 63 N. E. 418, 88 Am. St. Rep. 546 ; Cool^ v. State, 
71 Neb. 343, 98 N. W. 810. Our attention has not been called to 
any case which holds to the contrary. People v. Wasservogle, 77 Cal. 
173, 19 Pac. 270, whidi is cited by the learned attomey for the United 
States, is in harmony with the rule as we hâve stated it. In that 
case the défendant obtained money upon a draft drawn by him; he 
falsely stating at the time that he had crédit with the firm upon which 
it was drawn, for the amount of the draft, and that the draft would 
be honored. In that case it will be perceived there was the false rep- 
résentation of an existing fact, to wit, that the défendant had an ex- 
isting crédit to the amount of the draft with the firm upon which the 
draft was drawn, and the court, in its décision upholding the convic- 
tion in that case, said: 

"It Is true that, to corne wlthin the statute, a représentation must be of some 
fact, past or présent; but the statement of the défendant that he had crédit 
with the flrm named for the amount of the draft, and that the firm wouid 
honor the draft, when he knew that he had no crédit witb tbe flrm, and that 
the draft would not be honored or pald, was sufflcient" 
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Passing from the information to a considération of the évidence: 
ït was wholly insufficient to justify the conviction of défendant. It 
appears that on May 29, 1906, the défendant in his own name, but in 
fact acting for the Hôtel Métropole Company, Limited, entered into 
a contract with the firm composed of the Chinese named in the in- 
formation, whereby the défendant "let during the four days of the 
autumn race meeting of 1906 the whole of the second fîoor and veran- 
dah of the building Nos. 4 and 5 Mohawk Road, for the purpose of 
running Chinese tables for the sum of taels six thousand — ^Tls. 6,000 — 
fifteen hundred taels of which to be paid on the signing of the con- 
tract by the said Yik Che as bargain money, the balance to be paid 
on or before the first day of November, 1906. This contract to be 
null and void should the municipal authorities prohibit the running 
of the said building as a Chinese grand stand during said race meet- 
ing and the above mentioned fifteen hundred taels bargain money be 
returned to the said Yik Che." 

It is very clearly shown by the évidence that, when the payments 
were made under this contract, the parties knew that gambling was 
not then permitted in Shanghati, and would not be during the approach- 
ing autumn race meeting of 1906, unless the municipal authorities 
should in some manner remove the prohibition. There was also some 
évidence tending to show that the council had refused, before the mak- 
ing of the above lease, to give its consent to the suspension of the or- 
dinance against gambling in Shanghai, and that this fact was known 
to the défendant and not communicated by him to the lessees; and 
that he and others were endeavoring to get the council to recède from 
its position against gambling, during the time the several payments 
were made under this lease ; but there was no évidence that défendant 
ever made any express or implied représentation that the ordinance 
against gambling had been repealed or suspended. There was no false 
représentation of any existing fact. 

The judgment is reversed, with directions to discharge the défend- 
ant 



PBNNSTIiVANIA R. CO. v. INTERNATIONAL COAL MINING CO. 
(Circuit Court of Appeals, Thlrd Circuit November 13, 1907.) 

No. 14 
Atpeai. and Ekeob— Rkviewable Obdebs— Bequibino Pboduction or Docu- 

MENTS. 

An order made by a Circuit Court under Rer. St. $ 724 [U. S. Comp. 
St. 1901, p. 583], requirlng a party to an action at law to produee bocks 
or wrltlngs at the triai, ia an interlocutory and not a final order, and la 
not revlewable on a wrlt of errer prier to final judgment In the cause. 

[E!d. Note. — Orders, decrees, and Judgments revlewable. See note to 
Salmon t. Mills, 13 C. C. A. 374.] 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 
For opinion below, see 152 Fed. 557. See, also, 152 Fed. B54. 
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Francis I. Gowen, for plaintiff in error. 
J. W. M. Newlin, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. The International Coal Mining Company, 
the défendant in error, hereinafter called the plaintiff, brought its ac- 
tion in the court below against the Pennsylvania Railroad Company, 
the plaintifï in error, hereinafter called the défendant, under the Inter- 
state commerce act, to recover damages against the défendant, for its 
alleged violation of certain provisions of that act, by discriminating 
against the plaintifï in the allowance of freight rates upon coal. 

To the statement of claim filed by plaintiff, défendant pleaded the 
gênerai issue of "not guilty," the statute of limitations, and a spécial 
plea, which set up a judicial sale under a spécial fi. fa., issued in ex- 
écution of a judgment rendered by a court of common pleas of the 
State of Pennsylvania, against the said plaintifï, the défendant in said 
judgment, it being alleged that, by virtue of said sale, the right of ac- 
tion under the interstate commerce act, as alleged in the case at bar, 
was sold, and plaintiff's title thereto divested, and that that fact was a 
bar to the further prosecution by the plaintiff of its suit. To this spé- 
cial plea, the plaintiff filed several replications, to which the défendant 
demurred. Thèse demurrers were overruled, and, after an intervening 
continuance of the cause, and at that stage of the suit, upon the péti- 
tion of plaintiff's attorney, the foUowing order was made by the court 
below : 

"And now, January 30, 1907, on the flllng of the affldavlt of J. Chester 
Wllson, secretary of the plaintiff and International Coal Mining Company, and 
on motion of James W. M. Newlin, attorney for the plaintiff, and for Edward 
D. McLaughlin, Bsq., trustée In bankruptcy for plaintiff as an Intervener, the 
court grants a rule on the défendant to show cause why it should not be re- 
quired to produce on the trial of this cause the papers and writings speclfied 
In said affldavlt or to satlsfy the court why It Is not In Its power to do so, re- 
tumable February 13, 1907, at 10 a. m." 

On the return day of the rule, the défendant made answer, suggest- 
ing, first, that the plaintiff was not entitled to the orders sought by it, 
because of the facts averred and set forth in the spécial plea filed by 
the défendant, and, second, that no warrant existed under the statutes 
of the United States for the making of any such order as was sought 
by the plaintiff in an action of the character of the présent one, being 
an action to recover damages in the nature of penalties. On March 25, 
1907, the court below filed an opinion, in which the objections urged 
in the defendant's answer were overruled, and, asserting the right of 
the court to make the order, as asked for by the plaintiff, it was said: 

"The plaintiff In this case Is entitled to the production of such books and 
papers as are relevant and pertinent to the Issues Involved ; but the court will 
not make the rule absolute, as the question of the relevancy of whatever books 
and papers are called for must be passed upon at the trial. It is ordered, 
therefore, that the défendant be requlred to produce the books and papers 
speclfied In the pétition, at the trial of the cause, unless it shows cause at 
the trial why the same should not be produced." 
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On April 3, 1907, the court below filed the following opinion and or- 
der: 

"On March 25, 1907, an order was made on the défendant In thls case, ta 
produce books and papers at the trial of the case. A pétition had been pre- 
sented, under section 724 of Revlsed Statutes [U. S. Comp. St. 1901, p. 583], 
by the plaintifC for the production of boolis and papers. The défendant made 
answer, with other matters, that the action being one for the recovery of 
damages. In the nature of a penalty under the Interstate commerce act, the 
motion should be denied. The order to produce was not made absolute, but 
the question of requiring the production was left open for settlement at the 
trial. In thls, I think the order was not In proper form. It was the inten- 
tion of the court to require the production of the books, for the reason that 
the action Is not for a penalty In a sensé to exempt the défendant from the 
production of books In an action of this kind, and even If It be regarded as a 
suit for the recovery of damages as a penalty, or In the nature of a penalty, 
the défendant, being a corporation, is not entltled to the privilège of refusing 
to produce its books and papers in a suit of thls kind. Haie v. Henkel, 201 
D. S. 43, 26 Sup. et. 370, 50 L. Ed. 652 ; Nelson v. U. S., 201 U. S. 92, 26 Sup. 
Ot 358, eO L. Ed. 673. 

"And now, April 2, 1907, on motion of James W. M. Newlin, for the plaintifC, 
and the answer, flled by the défendant to the raie returnable February 13, 
1907, on the défendant to show cause why it should not produce upon the trial 
the documentary évidence set forth in the affldavlt of J. Chester Wllson, the 
seeretary of the plaintiff, upon which the rule to show cause was granted, hav- 
Ing been determlned by the court to be Insufflclent, It Is ordered that the de- 
fendant shall produce the sald documentary évidence at the trial of the cause, 
and tbe raie to show cause Is made absolute." 

Thereupon, April 4, 1907, the défendant filed his pétition for a writ 
of errer, which being allowed by the court below, the following as- 
signments of error were duly filed : 

"First. The Circuit Court erred In entering the order of March 25th, requir- 
ing the plaintifC in error to produce at the trial of the cause the books antf 
papers referred to In sald order. 

"Second. The Circuit Court erred In entering the order of April 3d, requir- 
ing the plalntlŒ In error to produee at the trial of the cause the books and 
papers referred to In said order." 

The retum to the writ of error so sued out, brings before this court 
the record of the case, as far as it had proceeded in the court below, 
terminating with the order above referred to, of April 3, 1907, "that 
the défendant shall produce the said documentary évidence at the trial 
of the cause." 

Prior to the argument on the assignments of error, the défend- 
ant in error, by its counsel, moved this court to dismiss the writ of 
error for want of Jurisdiction, on the ground that the orders com- 
plained of in said assignments of error are interlocutory orders of 
the court below, and not final décisions of said court, within the mean- 
ing of section 6 of the judiciarv act of March 3, 1891 (26 Stat. 1110, 
c. 566 [U. S. Comp. St. 1901, p. 339]). The plaintiff in error, how- 
ever, contends that the said orders, one or both, are final, within the 
ratio decidendi of the judgment rendered by this court in the récent 
case of Cassatt et al. v. Mitchell Coal & Coke Ce, 150 Fed. 32, 81 
C. C. A. 80. As both orders cannot be treated as final, we may con- 
sider the order of April 3, 1907, modifying that of March S5, 1907,. 
as the order complained of in the assignments of error. This was 
an order, absolute on its face, to produce the books and papers set 
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forth in the pétition of the plaintiff at the trial of the cause, and is 
prima facie in accordance with the authority conferred upon the court 
by section 724 of the Revised Statutes, which is as foUows : 

"In the trial of actions at law, the courts of the Ujoited States may, on mo- 
tion and due notice thereof, requlre the parties to produce books or wrltlngs 
in thelr possession or power, whlch contaln évidence pertinent to the Issue, In 
cases and under clrcumstances where they might be compelled to produce 
the same by the ordinary niles of proceeding In chancery. If a plaintiff falls 
to comply wlth such order, the court may, on motion, glve the lilce judgment 
for the défendant, as In cases of non-sult, and If a défendant fails to comply 
wlth such order, the court may, on motion glve Judgment agalnst hlm by de- 
fault" 

The extent of the power conferred by this section upon trial courts, 
was fully considered by this court in the case above referred to, the 
pertinent facts of which are thus stated in its opinion: 

"The défendant flled a plea that It was not guilty. After Issue was thus 
Jolned, and before the tlme for the trial of the action, the plaintiff flled in the 
circuit court a pétition. In whlch, after setting forth the nature of the action 
at law, and declarlng that the défendant and Alexander J. Cassatt, président, 
John B. Hiayer, fourth vice président, and 10 other speclflcally named offlcers 
and employés of the défendant, had in thelr possession or power certain boolm 
and papers containing évidence pertinent to the issue, there was a prayer 
for an order requlrlng the défendant, and Its sald offlcers aad employés, to 
produce sald books and papers at the trial, and aiso for the Inspection of the 
plalntlfiC's représentatives before trial. The application for the order was bas- 
ed on section 724 of the Revised Statutes. • • * 

"With the pétition and answer before it, the Circuit Court, on the retum 
of the rule to show cause, 'adjudged, ordered and decreed' that Alexander J. 
Cassatt, président, John B. Thayer, fourth vice président, and 10 other offlcers 
and employés of the défendant, 'produce on the trial of this cause,' the books 
and papers descritwd in the pétition, and also that they produce them> before 
trial at a speelfled time and place for the Inspection of the plaintiff, wlth leave 
to the plaintiff to make copies thereof. 

"This order Is now before us for revIew on a wrlt of error sued out by 
Alexander J. Cassatt, John B. Thayer, and the ten other offlcers and employés 
of the défendant company." 

It is to be observed that, though the pétition was for an order 
against the défendant and the ten persons named, the order is against 
those ten persons alone, and not against the défendant. 

The plaintiflF, the Mitchell Coal & Coke Company, contended that 
this court had no power to review the order on this writ, and moved 
for its dismissal, on the ground that it was not a final décision within 
the meaning of section 6 of the judiciary act of March 3, 1891. 
The court, however, decided that the plaintiff in error had been sub- 
jected to the jurisdiction of the circuit court and made liable to its 
order in a proceeding collatéral to and independent of the action at 
law, and as the order was a décision of ail the matters involved in that 
proceeding, and left nothing to be done, except the ministerial act 
of executing it, by producing the books of the défendant company, 
both before and at the trial of the action, it was, in so far as it re- 
quired production before the trial, a "final décision," reviewable on a 
writ of error. It was then decided that the plaintiffs in error were 
not parties, within the meaning of section 724, and that the order was 
therefore void for that reason. As this point, however, related to a 
technical defect in the procédure, that could be corrected by an ap- 
plication to the circuit court for a new order, directed to the défend- 
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ant Company and not to its ofBcers, this court thought it incumbent 
upon it to consider the question whether the Circuit Court has the 
power, under section 734, to order a party to produce its books or 
papers before the time of trial, and concluded, for reasons stated in 
the opinion of the court, that section 724 does not confer such power. 
In the course of its opinion, the court said : 

"A construction of section 724, whlch limita the power of the court to an 
order to produce the books at the trial, leaves the party agalnst whom the 
order Is made In a position where he may take exceptions to the rulings of the 
court at the trial, requiring obédience to the order, or concemlng the adml»- 
Blbillty of the books, and thereby secure a record on whlch a wrlt of er^o^ 
will operate. But an order to produce before trial, If It be dlsobeyed, wUl be 
wholly nugatory, for the reason that the penalty prescrlbed by the section — 
the entry of Judgment agalnst the dlsobedlent party — cannot be lawfully hn- 
posed." 

It will be seen, therefore, that the plaintiff in error has misappre- 
hended the meaning and scope of this court in the case referred to. 
In the case at bar, the order, which is the subject-matter of the writ 
of error, was made against a party to the suit, to produce at the trial 
thereof the books and writings mentioned therein, thus dififering in 
the respects pointed out from the order under considération in the 
Cassatt Case. 

It is apparent on the face of section 724, that to a certain extent 
the discrétion of the court is appealed to, in asking«for the order to 
produce books and writings; certainly to the extent that the court, 
upon such an application, must décide that, prima facie, the books 
and writings mentioned are in the possession or power of tfie. party 
against whom the order is sought to be made, that the évidence they 
contain is not clearly irrelevant to the issue, and that the circumstan- 
ces are such as that the party might be compelled to produce the same 
by the ordinary rules of proceeding in chancery. The court may ex- 
ercise this power, therefore, in any form adapted to promote its ef- 
ficiency and effect the purpose of the act. The order in this case, 
of March 25, 1907, to show cause at the trial, afterwards modified 
by the order of April 3, 1907, by making the order to produce ab- 
solute in its ternis, was an order within the terms and issued with- 
in the spirit and meaning of the act. That under the rule to show 
cause of March 25, 1907, the objections of the défendant to the 
power and jurisdiction of the court to make the order, were heard 
and overruled, whether prematurely or not, does not preclude the 
défendant from taking "exceptions to the rulings of 5ie court at 
the trial, requiring obédience to the order, or concerning the admis- 
sibility of the books." Such exceptions, and the rulings thereon, can 
clearly be made a part of the record of the case, and subject to the 
opération of a writ of error sued out on its final décision. 

It follows, therefore, that the order of the court below complained 
of, was one of those subsidiary orders, the legality and propriety of 
which must be détermined at and during the progress of the trial; 
that it was interlocutory, and not final, and therefore not reviewable 
by this court on writ of error. 

The writ of error is therefore dismissed. 
156 F.— 49 
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PATTON PAINT- 00. T. LIiOTD. 
(Circuit Court ofAppéals, Thlrd Circuit November 8, 190T.) 

,^. './',,', No.'61. 

OONTEACTS— Action for Bbkaoh— Pboof of Beeaoh. 

Défendant and others, as menlbers of a syndlcate, contemplatlng the 
, formation of a corporation to sell an enamel paint, entered into a contract 
1 wlth plalntlft to manufacture the same. The contract necited that it was 
asMjjned that the product could be niade wlth the plant and equlpment 
ithen In use by plalntlft, but provided that, if the development of the busi- 
ness showed that addltlonal equlpment and machinery were requlred, ths 
members ofthe syndicale should provide satisfactory «ecurlty for the 
luecessary outlay. After the enamel eompany was formed and the syn- 
dtéate merged thereiçj it ■was found that a new plant would be re- 
qulred to make the enamel, and plaintiff entered into a contract wlth the 
Company to erect the plant at the company's cost. Held, that the money 
expended in such erpetion was not under the syndicate contract, but under 
thaï Vith the corporation; and that défendant could not be held llable 
therefor. 

Iç Èrror to the Circuit Court of thés United States for the Western 
District of Peiujsylvania. 
Gordon & Smith, for plaintiff in error. 
Lazier & Orr, for défendant in error. 

Befofe GRAY arid-BUJPFINGTON, Circuit Judges, and LAN- 
NING,' District *Judge. 

BIJFFINGTON, Circuit Judge. This is a writ of error to the Cir- 
cuit Court for the Western District of Pennsylvania. In that court the 
Patton Paint Company, herèafter styled "plaintiff," brought suit 
agairist' William F. L,loyd, to recover some $18,000, alleged to be due 
it by vîrtue of a contract it made with Lloyd, the défendant, and four 
othef^. The court below gavé binding instructions for Lloyd, and, on 
entry ofljtldgrtient in bis favor, plaintiff sued out this writ. 

Aftér cai-eful examirtation of the case, we are of opinion no error 
was committed by the court below. The cotitract of July 34, 1902, 
bétween the Patton Paint Company and Lloyd and others, provided for 
thè' rfianufaCturé by that eompany of a certain enamel, and it was as- 
stifnéd by ail parties it could and would be made in one of the plants 
oi the Patton Paint Coiiipany. "It is assumed," the contract provides, 
"that this prodtict can be manufactured with our présent equipment 
and orgjmization, except as to additional labor to produce the same." 
The subséquent provision ôf the contract, viz.— "If the development of 
the plan indicates that we will require additional facilities and ma- 
chineries, then the members of the syndicate shall provide satisfactory 
security or indemnity for such outlay, and shall provide in a satisfac- 
tory manner for reimbursement to us for the same" — is to be construed 
in the light of this assumption and of the fact that the formula for mak- 
ing the paint was not then known to the contractin^ parties. It was 
asstimed the plaJntiff's présent plants could make the paint. If this 
assumption rtecessitated outlay for- additional facilities and machinery 
to and for the then plants of the eompany, the expansé thereof was to 
be securcd and indemnified by Lloyd and his associâtes. But the con- 



PAITON PAINT CO. T. LLOrD. 771 

tract made no provision for the contingency that did arise whcn the 
formula toecame known, viz., the necessity of erecting a new factory. 
The court below we think rightly held the érection of such a new plant 
was not contemplated by the contract or covered by its provisions. 
Such being the case, it foUowed Lloyd could not be held for the price 
of such plant, unless he bound hiraself by some other or additional 
contract than that of July 24, 1902, and such a subséquent contract 
by Lloyd the plaintifif sought to establish. In its statement of claim 
it alleged that : 

"In or about the months of August or September, 1902, tlie plaintilï, at the 
request of said syndlcate, eomineuced the érection of a plant, for the purpose 
of earrying eut said contract. In and upon a certain ieasehold acquired by It 
in the city of Milwauliee and state of WIsconsin, and it was agreed between 
the plaintiff and the said syndlcate, particularly the said William F. liloyd, 
ono of the members of said syndlcate, that the cost and outlay by the plalntifC 
In the construction and equipment of said plant ehould be relmlrarsed by the 
said syndlcate to the plalntifC in each montb for the expendltures madë dur- 
ing the preceding month." 

But on the trial no such alleged understanding by Lloyd was proved. 
Not only was it shown that the work was done by plaintifif under a 
written contract with the Van Hoof Enamel Company, a corporation of 
which this syndicate had become members, but the proof is unques- 
tioned that Lloyd made no contract subséquent to July 24th. In that 
regard, the testimony was : 

"Q. Now, Mr. Patton, dId Mr. Lloyd ever promise to pay the expansé of 
constnicting that plant? A. Mr. Lloyd? Q. Yes. A. Ever niake any promis© 
after the date of this contract? Q. Yes; dld they ever at any time in any way 
make any other agreement with you personally than as appears in the contract 
of July 24th? A. I don't remember that he ever promised it ; no. Q. No other 
contfact with Mr. Lloyd individually than the contract of July 24, 1902? A. 
That Is the only contract I hare." 

Now, the contract of July 24th contemplated its acceptance by the 
thereafter to be incorporated Van Hoof Enamel Company. Such in- 
corporation took place on July 28th, ail rights under the contract were 
conveyed to it, and the formula was given to Humphreys, one of its 
directors, who was not a member of . the syndicate. While such trans- 
fer did not release the individual members of the syndicate from any 
liability created by the contract, yet it does show that the syndicate was 
supplanted by the corporation, and Lloyd testified, without contradic- 
tion, that it went out of existence on July 28th, when the contem- 
plated corporation was chartered. There is no testimony that the 
members of the syndicate as such thereafter met or made any contract. 
Any meetings at which they were subsequently présent were directors' 
meetings of the Van Hoof Enamel Company. Under thèse condi- 
tions, the directors of that company met on September lOth and au- 
thorized the construction by the Patton Paint Company, at a price not 
to exceed $10,000, of a new plant in which to manufacture enamel. To 
pay said sum the five men who had constituted the syndicate agreed to 
each discount a note of the Van Hoof Enamel Company for $2,000. 
This offer of the Van Hoof Enamel Company fqr the new plant was 
accepted in writing by the Patton Paint Company, açting by its vice 
président, who had been présent as a director at the meeting of the 
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Van Hoof Compaliy noted. The work was proceeded wîth by the 
plaintiff under this authorization, and charged as it progressed to the 
Van Hoof Enamel Company. Under thèse proofs, facts, and writings 
— concerning ail of which there is practically no dispute — no légal 
liability on tiie part of Lloyd existed to pay the expenditures incurred 
by the plaintiff in erecting the new building at the instance of the Van 
Hoof Company. 
The judgment of the court below is therefore affirmed. 

NOTE. — The foUowIag Is the opinion of Acheson, Circuit Judge, In the court 
below: 

AOHÎBSON, Circuit Judge. At the conclusion of the trial of thls case In 
May, 1004, I was of opinion that the plaintiff, under the uncontradlcted evl- 
denca and the pleadlngs, could not recover, and that, for the reasons stated 
In the charge of the court, the jury should be Instructed to retum a verdict 
lit faror of ths défendant Slnce the récent argument of the plalntlff's mo- 
tion for a new trial I hâve carefully examined this record, and It is clear to 
me that the blnding Instructions for the défendant were correct In eharglng 
the Jury, it was my purpose to state the controlllng facts whtch were uncon- 
tradlcted, as explainlng for the beneflt of the parties the reasons whlch ae^ 
tuated the court Havlng, then, thus set forth the materlal facts of the case 
In the chargé of the court, I need not repeat them hère, contenting myself wlth 
a brief restatement of the reasons why. In my judgment, the instructions to 
the jury were correct 

(1) Iftider the plalntifFs owu proofs, the eontract under whlch the expendi- 
tures sued for were made was a eontract between the plalntlfl! and the Van 
Hoof Enamel Company, a corporation, and not the eontract sued on of July 
24, 1902, to whlch the défendant was a party. The plaintiff itself, aiso, for 
some months on its books charged that corporation wlth the flrst of thèse ex- 
penditures and rendered bills therefor to that corporation. 

(2) The expenditures whlch are the subject of this suit were for an expéri- 
mental plant I flnd no warrant for any outlay for expérimental purposes In 
the eontract of July, 1902. Additional "facllitles" and "raachinery" were, In- 
deed, contemplated by that eontract But the expenditures In question were 
not for additional facllitles or machinery, but were for a plant purely expéri- 
mental. Hence, I am unable to perceive how liability therefor can be Im- 
poaeâ upon this indlvldual défendant because of his eontract wlth the plain- 
tiff, Moreover, the plaintiff, by its letter of August 15, 1902 (whlch resulted 
in the eontract wlth the Van Hoof Enamel Company), evidently did not treat 
the eontract In suit (that of July 24, 1902) as warranting the expenditures 
proposed liy that letter, whlch expenditures are sought to be recovered of 
this défendant but the plaintiff speciflcally asked for authoriiy for the outlay 
for the proposed expérimental pilant Su<ài authority, Indeed, it received, not 
from the défendant, but from the Van Hoof Enamel Company. 

(S) Eyen if this expérimental plant could f airly be treated as an additional 
faclllty wlthin thé meaning of ''Condition First" of the eontract in suit, then 
surely Buch plant could not be thus regarded as a faclllty untll completed. A» 
long as incomplète, it was anythlng but a faclllty. That this expérimental 
plant never was completed the uncontradlcted évidence for the plaintiff Itself 
(îleariy showed. Hence, the outlay by the plaintiff being abortive, there could 
not arlse any liability on thé part of thé tndivldual slgners of the eontract of 
July, 1902, to reimburse the plaintiff. For the same reason, no liability could 
accrue under "Condition Second" of the eontract. The fallure as a com- 
mercial success of the process of manufacture was a condition précèdent to 
liability to reimburse the plaintiff for loss in connection wlth the project em- 
bôdled in the eontract in suit Of coursé, whlle this expérimental plant re- 
mained Incomplète and Inoperatlve, the question of success or fallure could 
never be reached. I œ^ay add that the plaintiff, reallzlng the Importance of 
the fact of the çompletibn of this plant as à material élément of its right of 
recovery, alleged eom^iretlon, but the proofs on both sides were to the contrary. 

Tbe moticm fbr a new trial Is dehied. 
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BTETWART v. BOARD OF TRUSTEES OF PARK COLLEGE et al.» 

(Circuit Court of Appeals» BIghth Circuit. October 14, 190T.) 

No. 2,490. 

ïirD0MEN'r— CoNCLUsivENBss op Adjudication— MATTBais Ooncluded. 

A final decree of a state court in a suit brought for the cancellatlon 
of a mortgage and foreclosure deed on condition of paying the mortgage 
debt with Interest and costs, evem thougb on demurrer, Is a bar to a sub- 
séquent suit in a fédéral court for the same purpose agalnst the same de- 
fendants or their privies; the grounds relied upon in the pleadlng belng 
the same In both actions. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 80, Judgment, g| 987- 
903, 1513. 

Conclusiveness as between fédéral and state courts, see notes to Kansas 
City Ft S. & M. R. Oo. v. Morgan, 21 G. O. A. 478; Union & Plantera" 
Bank v. Olty of Memphls, 49 0. O. A. 468.] 

Àppeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

C. H. Nearing (Amos Townsend, on the brief), for appellant. 
H. L. Alden, for appellee Cemetery Association. 
Robert E. Morris (J. E. McFadden, on the brief), for appellee Board 
of Trustées of Park Collège. 

Before SANBORN, HGOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a suit to remove a cloud from 
Stewart's title to land in Wyandotte county, Kan., claimed to hâve 
been caused by a sale under a decree of foreclosure of a .mortgage 
which he had executed to secure a loan made to him by the défendant 
collège. 

The collège was a corporation of Missouri organized for educa- 
tional purposes. Having money for investment, it loaned $20,000 
to Stewart, and took as security for the payment of a note represent- 
ing the loan the mortgage in question. Stewart failed to pay the 
note at its maturity and suit was instituted by the collège in the dis- 
trict court of Wyandotte county, Kan., to foreclose the mortgage. 
Stewart duly appeared to the action and filed his answer, consisting 
of a gênerai déniai and plea of payment. In due course, October, 
1900, a decree of foreclosure foUowed, the land was duly advertiscd 
and sold, and the collège became the purchaser. In June, 1902, aft- 
cr the expiration of the time within which the mortgagor might re- 
deem under the Kansas statutes, a deed was duly executed convey- 
ing the land to the collège. In August, 1902, Stewart instituted suit 
in the same court against the défendant collège. In his pétition he 
set up the facts just recited, and further alleged that défendant was 
a foreign corporation organized as an educational institution under 
the laws of Missouri, and as such had no power to loan money in 
Kansas or take real estate mortgage as security for its payment; that 
it had not complied with certain statutory provisions to entitle it to 
do business in Kansas ; and that it misled and deceivcd him, and 
thereby prevented him from exercising his statutory right to redeem 
the land from the foreclosure sale within the time permîtted by law. 

♦Rehearing denled December 28, 1907. 
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His prayer was that défendant be required to reconvey the land to 
him'.uponhispa:yingïthè 'principal àftd intefest dî the original loan 
and the cçists aijd; taxes paid by it. . He also prayed for gênerai re- 
lief. THe défendant duly appeared and filed demurrer to the bill 
for want of equity. The demurrer' was sustained and final decree 
rendered in its favor, ; Krom-that judgment an appeal was duly prose- 
cuted'to the Suprenje Court of Kansas, where, in February, 1904, 
the decreé wàâ i» àll thihgs' àffintied. Uppn the coming down of the 
mandate 'ôf;^rmance;;^ tewart ifiléd a motion fpr leàve^to file an 
amended pétition. This ,was denied, defendant's motion for judg- 
ment in accordance with the mandate was sustained, and judgment 
was accorditlgly «ntered. From this order denying him the right to 
file the amended pétition Stewart again appealed to the Suprême Court, 
where iti Maj^, 1905, thé action of the district court was again affirmed. 

The bill m the présent suit instituted' in January, 1906, discloses the 
facts recited in the former suits, and charges misconduct on the part 
of the boâfd of trustées 6i the collège which riiisled Sééwart to his 
in jury in the matter of redeeming from the foreclosure sale, want 
of corpoliate power in the collège to acquire or hold property, and 
failure on the part of the collège to comply with the la ws of Kan- 
sas enabling; it to do busitiéss in that istâte. Thé pràyer was that, 
upon repayment by Stewart of the amount of the original loan with 
interest and çosts, the cloud consisting of the mortgageand fore- 
closure deed be removed, and that défendants be declared to hâve 
no estate or interest in the lands mortgaged. He also again prayed 
for gênerai relief. To this. bill the défendants filed answérsi denying 
ail charges of improper or misleading conduct on the part of the board 
of trustées, affirming the authority and power of the collège to make 
loans, to take a mortgage, and purchase the land in question, and 
particularly pleaded the decrees in the foreclosure suit and the suit 
to redeem as estojppels by judgment upon complaitiant's right of prés- 
ent action. The court below, after a finding of facts by a spécial 
master substantially as just stated, entered a decree dismissing the 
bill. The former decreeS were held to be conclusive estoppels and to 
bar the complainant's right of recovery in this case. 

Without stopping to consider the effect of the judgment in the 
foreclosure case which îs claimed by counsel for the collège to con- 
stitute a complète bar to thè présent action, we take up a considéra- 
tion of the second case, the one instituted by Stewart to set aside the 
deed to the collège. That suit was instituted by Stewart against the 
collège and an intermediary,: the agent of the syndicate to whom title 
was conveyed for the purpose of organizing the cemetery associa- 
tion, Çï défendant in this présent case. That case was instituted in 
a court which had jurisdictioû of the sUbject-mattei' of the action 
and: of the parties to it. The parties were eithér the same or in 
privity with the parties to the présent action. The object of the 
suit pr claim sued on was the same as in the présent one, namely, to 
secure* decree setting aside^ the mortgage and foreclosure deed on 
condition of paying tO the collège the amount of the original loan 
with interest and costs.! : The grounds of Stewart's àlleged right were 
practically the same imboth cases, namely, (1) want of power in 
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the collège to make the original loan, and take real estate security 
for payment; (2) failure by the collège to comply with laws of Kan- 
sas enabling it to do business in that state; (3) misconduct of the 
collège preventing Stewart from exercising his right to redeem with- 
in the statûtory period. The judgmeftt in :the former suit îs undoubt- 
edly a bar to the présent actiôriv It was upon the same daim and be- 
tween the same parties, and the décisive questions raised by the plead- 
ings in this case were the same, and were necessarily decided in that, 
even though it went oflf on demurrer. Cromwell v. County of Sac, 94 
U. S. 351, 352 (24 L. Ed. 195) ; Gordon v. Ware Nat. Bank, 65 C 
C. A. 580, 132 Fed. 444, 449 (67 L. R. A. 650) ; Wiggins Eerry Co. 
V. a. & M. Ry., 142 U. S. 396, 12 Sup. Ct. 188, 35 L. Ed. 1055; Gould 
V. Evansville, etc., R. Co., 91 U. S. 526, 23 L. Ed. 416. Lpamed coun- 
sel for Stewart earnestly argue that as the mortgage çonstituted no lien 
because ultra vires, and as the collège could net acqiiife any interest in 
the realty in question because of want of powei;, the former judgment 
establishing such a mortgage and title acquired under it was beyond the 
power of the court, and therefore Works no estoppel in this case. This 
argument misinterprets the whole doctrîtie of re^ adjudicata. That doc- 
trine résts upbn the wisdom and public policy of putting an end to liti- 
gation. It jealouâly secures and giiards the right of every person to 
a day in court— to an opportunity to hâve his claim adjudicated by 
a court of compétent jùrisdiction — ^but, when tha;t opportunity has 
been once fully afiforded, public policy demands that litigation on the 
same claim and between the same parties or their privies shalî for- 
ever cease. The courts of Kansas had a full opportunity to hear 
and fully heard Stewart's contention that the collège acquired no 
title by its mortgage' and foreclosure proCeedings and finally decided 
the question adversely to him. They T^ere courts endowed with jù- 
risdiction to hear and décide the very question submitted to them, and 
it îs not for us or any other court riot exercisitig appellate jùrisdiction 
over them to re-examine between the' same parties the question so 
finally dètermined. • ' ; ' 

In view of the clear showing made by the record that the présent 
suit amounts to nothing else than an attempt to relitigâte the ques- 
tions once litigated between the same parties to a final conclusion in 
the courts of Kansas, we find no occasion to cohsidèr the many other 
intëresting questions argued by counsel. 

The Circuit Court correctly dismissed the bill, and its judgment îs 
accordingly aflirmed. 
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(Circuit Court of Appeails, Eigbth Circuit Octobfer 19, 1907.) 

No. 2,504'. :" 

OoïJBTS — CiBcorr Courts of Apï^eals— Jurisdictiow, f , • 

Wliore the power of a Circuit Court of the United Statçs to proceed to 

' the trial ,,of an action against a noriresident, défendant dépends on whether 

tliei-e bàB been a général appeârance by défendant, or, If îlot, upon the 

■validity of attachuiçnts and gamishments of property' wltiln the district, 
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both «rach questions are Jurisdlctlonal, and a décision of the court deter- 
mlnlng them In favor oif the défendant and dismlsslng the action for want 
of Jurlsdlction le reviewablé only by the Suprême Gourt under sections 
, 5 and 6 of the Circuit Cîourt of Appeals act of March 3, 1891 (26 Stat 827, 
828, c 617 [U. S. Çîomp. St 1901, pp. 549, 550]), 

[Ed. Note. — Jurlsdlction of circuit court of appeals In gênerai, see notes 
tp liaw Ow Bew v. United States, 1 C. G. A. 6; United States Freehold 
' Land & Eifaigration Oo. t. Galiegos, 32 C 0. A. 475.] 

In Èrror to the Circuit Court of the United States for the Northern 
District ûf lowa. i 

For opinion below* see 146 Fed. 403. 

Wilbiii- Oweh and Thomas F. Bevington, for the plaintiff in error. 
W. H. Farnsworth (Detogs C. ShuU and J. U. Sammis, on the brief ), 
for the défendant in errOr. 

Before SANBORN, HbÔI?:, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge^ Charles A. Davis, as exécuter, sued the 
Cleveland, Cincinnati, Ciiicag:o & St. X/Ouis Railway Company in a 
State court of lowa upon a cause of action for the death of his tes- 
tate which occurred in Illindis. The défendant railway company was 
organizçd under the laws bf Indiana and Ohio, and owned and op- 
erated lines of railroad in those states and in Illinois, but it had no 
Unes of road and no ageijts or agencies in lowa where the action was 
brought. So, to obtain jurisdiction, the plaintiff caused an original 
notice pf the commencement of the action containing also an admoni- 
tion to'ahswerby a specified date to be served on the secretary of 
défendant at îts gênerai offices jn Cincinnati, Qhio, and also caused 
writs of attachmeht and garnishment to be issued directed for service 
to sherifïs ôf counties in lowa. Thç writs of garnishment were serv- 
ed upoij certain railroad cçmpanies doing business in lowa and hav- 
ing traific relations with the, defçndant, and some f reight cars of 
the défendant in the possession of the garnishees were also attached. 
Notice of the attachments and gamishments was served on défendant 
in Ohio. The défendant rpmoved the cause to the Circuit Court of 
the Uriitçd States for the, Northern District of lowa, and thereupon 
filed in that court its motion, in which it said that it appeared spe- 
dàlly for the purpose pf objeçting to the jurisdiction of the court over 
its person and its property, and it moved to quash and set aside the 
service of the writs of attg-chpient and garnishment. The plaintiff 
filed a résistance to the motion. Upon hearing the Circuit Court held 
that defendant's appearance was not a gênerai one, and therefore it 
had not submitted itself to the jurisdiction of the court; that the 
service of the notices in Ohio did not confer jurisdiction of the per- 
son; that the cars attatied in lowa were temporarily there having 
been brought by the garnishees into that state from points without; 
and that, when brought within the state and when attached, they were 
employed in Interstate commerce and in the fulfillment of duties in 
respect of such commerce imposed on défendant and the garnishees, 
its Connecting carriers, by the laws of the United States; that the 
crédits of défendant in the hands of the garnishees were shifting traf- 
fic balances ascertainable and payable at Chicago, 111., and a part of 
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and inseparably connected with the commerce mentioned; that the 
cars were not attachable and the crédits not subject to gamishment, 
and therefore the court had not lawfuUy secured jurisdiction of any 
property of défendant. The motion to quash was sustained, and the 
action was dismissed without préjudice. The plaintiflf sued out a writ 
of error from this court. 

It is not claimed by plaintiff that service of the notices in Ohio 
was effectuai to confer jurisdiction over the person of défendant. 
Thèse are the questions: Was defendant's appearance to contest the 
validity of the attachments and gamishments a gênerai one? Were 
the cars and crédits of défendant subject to attachment and gamish- 
ment? In other words, did the trial court secure such dominion over 
person or property by appearance or process as authorized it to pro- 
ceed to trial of the action and render a valid judgment upon the is- 
sues involved? The trial court answered them in the négative and 
dismissed the action for want of jurisdiction. In respect of the es- 
sential character of thèse questions, they are not distinguishable from 
one of the legality of the service of summons upon a défendant. They 
do not pertain to the merits of the case, and did not arise during the 
progress of a. trial. They lay at the threshold, and upon an affirma- 
tive answer depended the power of the court to hear and décide the 
cause. In légal phraseology that power is termed "jurisdiction." It 
is none the less a jurisdictional matter in the case of attachment and 
gamishment of property of a nonresident because the povyer of the 
court to proceed to trial dépends in. the absence of the défendant upon 
its lawful seizure of his property. The question of jurisdiction was 
decided in favor of défendant and the décision disposed of the case. 
Under the Court of Appeils act of 1891 (Act March 3, 1891, c. 5l7, 
§§ 5, 6, 26 Stat. 837, 828 [U. S. Comp. St. 1901, pp. 549, 650]) the 
Suprême Court alone has power to review such a décision. Board 
of Trade v. Hammond Elevator Co., 198 U. S. 424, 25 Sup. Ct. 740, 
49 L. Ed. 1111 ; United States v. Jahn, 155 U. S. 109, 15 Sûp. Ct. 
39, 39 L. Ed. 87; St. Louis Cotton Compress Co. v. American Cotton 
Co., 125 Fed. 196, 60 C. C. A. èO, 

The writ of error is dismissed. 



DETRIOK Se HARVEY MACH. CO. OF BAI/TIMORE CITT T. AMERICAN 
FOUNDRT & MACHINE CO. 

(Circuit Court, D. Maryland. November 12, 1907.) 

Patents— iNFBiNGEmcRT—MirrAi, Planeks. 

The Detrlck patent, No. 472,804, for a métal planer of the open-slde 
type, and constructed to plane two surfaces of an object at the same 
tlme, whlch deseribes a inachlne having a side post wlth a rertlcal slide- 
way «pon whlch Is adjusted a horizontal ann also havlng a slldeway, and 
carrylng a tool saddle for the tool whlch planes the horizontal face of 
the object, whlle a dependlng ann constructed Integrally wlth such beam 
at the end next the post has a slldeway upon whlch Is adjusted a tool for 
planlng the vertical face at the same tlme, hela Infringed by the ma- 
chine of the Roblnson patent. No. 783,223, whlch as descrlbed In the pat- 
ent has the vertlca] cuttlng tool mounted upon a alldeway attàched to the 
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elde of the post and entlrely Independent of the horizontal beam carry- 
ing the otner tbol; but In Whlch, as actually constructed, such slldeway, 
When ln.)i3é,; is attàched to-ttiid dépendent- on the dovcnwàrdly dependlng 
arm of stichi be^, wlt&out iWhlch It would be IneffiectlTe» and such con- 
strjiiction majj;l]?£ It substantlally.ldentical ^ ail respects wlth tbe Detrlcfc 
machine. • -■ ', 

In Equity. On final hearing. 

Chésteir A. Weeà atrd Randolph iBartori; for complatnant 
W. W: Dôdgie, Marbiu-y & Gosnell, and CarroU T. Bond, for dé- 
fendant 

MORRIS, District Judge. This is a suit in equity,' in usual form, 
for àlîè^fed iiifringement of àpatent. The complainant is tlie owner of 
Urtitèd Stateï patent No, 472,804, dated April 12, 1893, granted to 
Jâcob Si Detrick, for improvements in métal planers. 

The patentée States : 

"My Invention relates to imprbvements In métal planitig Machines, whereby 
two surfaces of an object caii be planed at the sàme tlme, and also the back 
iuOTement of the platen be much more rapld thau the forward, or cuttlng, 
moTement" i 

It is only the patented dftvices by which two surfaces of a pièce of 
métal çan be planed at tlie',?àmè time vçhidi are in çoritroversy in this 
suit. This is donc by dèyi!ces whiçh énabl^ the opèratér to apply one 
cutting tpol J;o the horizontal ^urf ace of the object, and, at the same 
time, another I ^tool to the„yéttical ^îde., ITeither of thèse opérations 
was new at thé date.of thé,pàtqnt in suit, aîî(d it is upon the novelty of 
the comt>ination of the dpvices' that the pateritability must rest. Ah ex- 
pired patent to Detrick,;'î3rd. 278,618, dated May 29,, 1883, which be- 
came; public property Ma3r29,_ 1900, described an open-sîde métal plan- 
ing machine, the object, (ïfVhîch was to provide a planer adàpted to 
plane pièces of work of greàtér width than will pass bètween the two 
sidès uprightç pr ix)sts 6i an prdinary planer. This maçjiifle of the ex- 
pirçd patent had a single upcight post of a construction which gave it 
great rigidity and stiffness. To the post a cross-beam Svas ad j usted, so 
as to move up and down on a vertical slîde on the face of the post. The 
cross-beam carried a tool saddle furnished with a planîng tool movable 
horizontally on a similar slide on the face of the cross-beam. This 
planer of the expired patent had no second tool arranged to plane 
the vertical side of the objjCçt at the same time that the tool on the 
cross-beam was planing the horizontal surface. But it was provided 
that the slide on the face of the post and the slide on the cross-beam 
should be of the' same sizè àttd shâpe, s6 that, if desired, the cross-beam 
could be removed and the tool, saddle: placed on the vertical slide on 
the face of the post, and could be operated iso as to pllàne the vertical 
side surface of t;he pièce pf work without removing it from the platen. 
Eut the rembvàl pf the crQss^beàm was laborious and çxpensive, as 
it is a large and massive casjing, weighing, in th« larger machines, as 
much as 4,000 pbunds. The resuit to be obtained by Detrick's patent 
bf 1892, now ïti suit, which was applied for and gràilted to Detrick 
after the expiration of his first pa:tént, wajS to aytndjthe nécessity of 
removing the cross-beam whén it was desired to use a vertical side tool. 
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and to permit a side tool beiîig used simultaneously witli thè tool on the 
horizontal eross-beam. This he accOmplished, as explained by* the 
spécification of the patent ift suit, by extending from the eross-beam, 
at thé point where it is adjusted to the post, a downwardly extending 
arm, and placing on the front of this extension a vertical slideway, 
and mounting on it another tool saddle, intended to hold the tool to 
do the plàning on the vertical side surface of the work. 

Thîs construction is thusdèscribed in the spécification of the patent 
in suit: . 

"The lètter, E, désignâtes the cross-beam, whleh la provlded wlth a hori- 
zontal sliaeway, (c), and Is vertieally adjustable on the vertical slide of the 
rlgld post Intégral wlth one end of this cross-beam, Is a downwardly-ex- 
tendlng part, e', havlng in Its back a dove-talled groove, ((), flttlng the said 
slideway, (f), on the post, and on Its front Is provlded wlth a vertical slideway, 
(e), • ♦ • that is. the cross-beam, R, and the downwardly extending 
slideway are one solid pièce and form a right angle, the sald downwardly- 
prdjécting part serving to brace and sustain the crosa-beam and Insurlng that 
the latter will préserve a tnie horizontal position when vertlcally adjusted." 

It will be seen that the différence between the cross-beam of the 
expired Detrick patent and thè patent now in suit consists in the down- 
wardly-extending arm of the cross-beam, fitted to the post by the slide- 
way at its back, and the slideway fixed upon its outer face for the 
purpose of a second tool as described. The infringement charged 
against thé défendant is that its construction is the équivalent in op- 
ération of the downwardly-extending arm extending at right angles 
to the cross-beam, and made in one solid pièce with it, and provlded 
with a vertical slideway for a tool head. The défendant'» métal 
planing machine is constructed in accordance with patent No. 783,333, 
dated February 31, 1905, granted to Hanson Robinson, président of 
the défendant company, and formerly a draftsman in the employ of 
the complainant. In its gênerai construction it is identical with the 
machine of the expired Detrick patent; the difiference being in the 
addition of a second saddle and tool intended for vertical planing. 
The saddle and tool hâve a vertical movement on a slideway attached 
to the upright post, but not attached directly to a downwardly project- 
ing arm of the cross-beam. The présent controversy résolves itself 
into the question whether the slideway on which the second saddle or 
tool head in defendant's machine is carried is the mechanical équiva- 
lent of the slideway on the downwardly-depending arm of the com- 
plainant'é patent as claimed therein. 

Robinson, in the spécification' bf defendant's patent, states: 

"The Invention pertalns to that class or type o( metal-planlng machines 
known In the trade as 'open-wlde planers,' whereln the horizontal beam over- 
hanging the bed and carrying the tool head Is sustalned whoUy at one end 
and from one. side of the bed. The présent Improvements are dlrected to a 
secondary or supplemental tool head, carried upon the main post or standard 
and wholly independent of the overhanging beam and of the tool head carried 
thereby. ♦ * * In planers of this class, it Is désirable that any and ail 
adjustments of the beams and Its tool head may be rdade wlthout dlsturblng 
or affectlng the position or adjustment of the supplemental or secondary tool 
head, and that each tool head shall be adjustable independently of the beam. 
Wlth this primary object in vlew, I adopt.the construction lllustrated In the 
drawlngs, and which I shall now erplain wlth the ald thereof." 
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The spécification then describes the gênerai construction of the hori- 
zontal planer, viz., a post or standard and the cross-bejun, with its 
tool head or saddle, and the devices for lowering and raising the beam 
or guideway and for operating the tool, which are not materially différ- 
ent from the usual gear employed for that purpose. The spécifica- 
tion then proceeds to describe the construction of the second tool head, 
intended for vertical planing, and its mechanism, and to difïerentiate 
its construction from that of the complainant's machine. The spéci- 
fication States: 

"H Indlcates a vertical gnide-bar, or Bupplemental post or standard, spaced 
eut or set away from the main standard, O, but connected therewlth, at or 
near Its upper or lower ends. It is of a form simllar to the guideway, (a), 
and la deslgned to receive, support and guide a secondary tool head, I, of tb» 
same character as tool head, S." 

The Spécification then describes the mechanical appliances by whidi 
the tool head, I, can be made to rise or f ail upward or downward on 
its guideway upon the face of the standard or post, C, and continues : 

"Under the construction thus set forth, the beam may be ralsed and lower- 
ed and the tool head, E, may be slilfted laterally or tumed to any angle re- 
qulredi ail wlthout. In any manner, dlsturblng or afCectlng the tool head, I, 
and Its tool stock and tools. Conversely, the tool head, I, Its tool stock and 
tools, may be adjusted as deslred, whoUy regardless of the beam and of the 
parts carrled thereby. In thls, the présent Is advantageous over prlor open- 
slde planer, constructions ; under whlch the secondary tool head, I, being car- 
rled by thé downwardly-extending guldlng portion of the beam, neeessally 
partook of àll movements of the beam and hence had to be adjusted when- 
evér the beam was moved. It wlU be observed, too, that the beam may b« 
wholly removed from the column or standard wlthout dlsturblng the seconda- 
ry tool head, I. When the beam Is thus removed, the tool head, I, may be 
carrled hlgher than would othei^wlse be possible. In other words, It may be 
adjusted to the top of Its guide-bar, or a distance eqùal to the vertical measure- 
nient of the beam proper above the blghest point It can reach, when the beam 
Is In position^ Thls Is a materlal advantage In worklng upon the sides or 
vertical faces of an object carrled by the bed or table, and It Is a capabllity 
not possessed by a tool head carrled upon the deiyendlng guiding portion of the 
beam, as has heretof ore beeh dbne. A further advantage Is found In the 
greater stablUty of the Indeperident guide. H, which, beIng wholly indepénd- 
eût of the beam, frees the tool head, I, from any play or vibration Incident 
to chatterlng of the tools carrled by tool head, E, or to other causes. * • • 

"In the practlcal and contlnjied use of machines of thls soft— -that is to say, 
open-slde planers — tn whlch the beam Is supported wholly from one slde or 
end, the wear upon the vertical guideway Is unevMi, and In tlme there is a 
tendency of the beam to drop or sag at Its outer end. Thls nécessitâtes 'tru- 
Ing up,' whlch is commonly done by dresslng or truing the guideway of the 
post and settlng up the glb or gibs of the guldlng portion of the beam. In 
order to render open-slde planers capable of employlng a slde head and tool 
and permltting such tool to be adjusted to a point close beneath the horizontal 
position of the beam proper, two plans hâve heretofore been adopted. Ae- 
cording to one of thèse plans, the beam is cbnstructed wlth an upwardly-ex- 
tendlng guldlng portion but with Uttle or no depending portion, and the slde 
tool head or saddle is placed dlrectly upon the front of the post or standard, 
as has for many years been done with the comraon two-post planers. Under 
the other plan, the beam is cast with a long downwardly-extending guldlng 
portion. Intégral wlth the beam proper, fltted to the guides or ways In the 
front of the post or standard and In tum having formed upon the front or 
outer face or second guideway, to. receive the slde tool head or saddle. Thla 
latter construction is objectionable in that the wear of one vertical guide- 
way throws It otit of parallel or allgnment wlth the other vertical guideway. 
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It Is further objectionable because the chatterlng or vibration of elther tool 
la transmltted through the Intégral beam to the other tool ; but It Is especlally 
objectionable because It Is impossible to adjust the beam vertlcally without 
thereby movlng the slde head and, assumlng It to be properly adjusted, de- 
Btroying the adjustment thereof. By making the gulde-bâr or supplemental 
post, H, separate from the main post, and whoUy Independent of the beam, 
each vertical guldeway Is rendered Independent of the other, and, In the event 
of It becomlng necessary to redress or true elther the other Is not thereby 
alïected. Agaln, belng Independent, It is comparatively easy to true and fit 
each separately, the supplemental post or guldeway, H, belng capable of ad- 
justment relatlvely to the main post and the beam. To permit this to be done, 
clearance is left between the supplemental post or guldeway. H, and the beam, 
and Its depending portion. * * • By the use of the supplemental post or 
standard, the beam-sustalning effeet of the depending guidiug portion there- 
of is retalned and avalled of, while the disadvantagea of having the slde tool 
head mounted upon the beam or any portion thereof are completely overcome. 
A larger amount of work can be performed, in a given time, with a machine 
constructed as hère set forth, because of the Independence of adjustment of 
the beam and the slde tool head, permitting the Bide tool to continue cutUng 
while the beam Is belng adjusted, and permitting the upper tool to continue 
cutting while the side tool head is belng adjusted, there belng no Interférence 
of one wlth the other." 

The daims of the Detrick patent now in suit involved in this con- 
troversy are : 

"1. In a métal planer, the combinatlon of the basé or frame, a reclprocat- 
Ing platen, a post fixed rlgidly at the side of the platen and having a vertical 
sUdeway, f, and a cross-beam, E, having at one end a downwardly-projectlng 
part, B', which flts the said vertical slideway of the post, as and for the pur- 
pose set forth, 

"2. In a métal planer, a cross-beam provlded with a horizontal slideway 
and having at one end a downwardly-projectlng part provlded with a vertical 
sUdeway for a tool head, as set forth. 

"3. In a métal planer, the combinatlon of a cross-beam provlded with a^ 
horizontal slideway and having at one end a downwardly-projectlng part pro- 
vlded wlth a vertical slideway, a movable head, I, on the said horizontal 
slideway, and a movable head, I', on the vertical slideway, a» set forth. 

"4. In a métal planer, the combinatlon of a cross-beam provlded with a 
horizontal slideway and having at one end a downwardly-projectlng part pro- 
vlded with a vertical slideway, a movable head. I, on the said horizontal 
slideway and a movable heaâ, I', on the vertical slideway, screw-shafts on the 
cross-beam and a vertical screw on the downward-projecting part, said ver- 
tical screw having a mlter-pinlon, o', a horizontal shaft, p, also having a mlter- 
pinlon, and a vertical rack. H, whlch Imparts motion, as described, to the 
screw-shafts on the cross-beam and also the vertical screw ou the downiward- 
ly-projecting part" 

It thus appears that an essentîal feature of the construction described 
and claimed in the complainant's patent is a downwardly-projecting 
arm of the cross-beam, made in one solid pièce, on the front of whi(5 
is placed a vertical guideway for the side tool head, while ' in the de- 
fendant's patent the guideway is afïîxed to a separate supplemental 
standard, fastened to the top and bottom of the main standard, and 
having no direct connection with the downwardly-projecting part ©f 
the cross-beam. 

We must start with the concession that the original Detrick patent 
had expired and his construction of an open-side planer had become 
public property. The object of both complainant and défendant was 
to add to the planer of tiie expired patent a supplementary side tool 
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adj astable to plane the vertical çdge of an object which was being 
planed'by tibe main tool On its horizontal surface. The use ofa down- 
wardly-extendïng anh, constructed merely to brace and sustain the 
cross-béaiWr aiid to insûre, its maintaining a true horizontal position 
when adjusted, would not, considering the state of thp art, hâve re- 
quired invention. Some increase of width of the cross-beam, at the 
point of its bearing on the post, to secure its holding its place when 
subjected to the great stfàin of a deep eut by the tool intô the iron to 
be s«rfaced,;;appears in other similar planers, and in the Detrick ma- 
chine of his expired patentf in which, the testimony discloses, the in- 
crék^ in the width ofthè cross-beam was as mudi as 13 inches, at 
its bearing on the post. I do not find that the increase in the length 
of the, arm merely togive more bearing on the post required invention; 
and, if the first daim of the patent in suit is construed to that restricted 
iaé&rûng, 'I should not hold it to be valid. But in the patent in suit 
the dowhwardly-depend^ng arm is much longer than any previous 
structure and longer than required for rigidity when operated without 
a side tool, and the substance of the real invention disclosed by the 
patent in suit is the use of the do-wnwardly-depending m,ember for car- 
rying a slideway for a side tool. By this method of mounting the 
side tool, jtlj^e tool had its bearing upon the downwardly-projecting arm, 
and the downwardly-projecting arm had its bearing on the post, so 
that fhe'i side tool was rigidly braced against vibration when in op- 
eratiohi 'In métal planers, the first considération must be that the tool 
which does the cutting shall bç so rigidly held and braced that it wiU 
not vibrate and chatter under the énormous strain of driving the cut- 
ting tool through a eut in the métal: object being surfaced. If the de- 
fendant accomplishes the sâme resuit as is accomplished by the patent 
in suit, artd in prëcisely thi^,,sarne way, then he has taken the substance 
of complaiuâht's invention. The two machines are substantially iden- 
tical upto the point where the slideway of the side tool is constructed. 
In the patent in suit the slideway is affixed directly in front of the 
downwardly-depending arm. In the deîendant's machine the slideway 
is affixed in front of the downwardly-depending arm fastened to the 
post at the top and bottom, and in defendant's patMit spécification is 
said' to be spaced out frôm the post so as to allow a clearance to be 
left between the guideway and thé downwardly-extending arm of 
the cross-beam. The fact as to whether or not such a space or clear- 
ance exists when the defendant's maôhine is in opération, and whether 
or not the practical opération of defendant's machine requires that it 
shall not exist, are very vital matters in this case. 

I find fi-om the testùiiony that the defendant's machine, as con- 
structed, is made with the surfaces of the post and slideway, which 
are next each pther smoothly surfaced so as to admit of a tight en- 
g^igeinent, and when noÇ in opération the clearance between was not 
greater than fifteen ten thousandths of an inch (.0015). I find that it 
was demonstrated, by caiieful experiment, that when in opération, as 
constructed, the guideway of the side tool of defendant's machine takes 
a firm and' direct bearing- pn the downwardly-depending arm of the 
cross-beam, and wàs clah^ped tO it in.,^1 respects as thoroughly and ef- 
fectively as if the guideway was affi;<éd directly upon the face of the 
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artn. This I find to hâve been further demonstrated by the fact that 
if the cross-beam, with its dbwnwardly-dependihg arm, was removed, 
so that the guideway did not hâve the arm to bear against, ît vibrated 
so badly that the machine was not effective for the purposes for which 
it was^built, and further by the fact tha^ if the depending arm was 
présent, and the top and bottom fastenings to the post were released, 
the guideway, by reason of its tight engagement with the post, acted 
as well as when it was tightly affixed to the post at the top and bot- 
tom. Thèse carefully made tests and experiments show that the ef- 
fidency of defendant's machine, as constructed, dépends on the fact 
that tiie guideway of the side tool bears against the depending arm 
of the cross-beam, and is constructed so as to bear against it, and in op- 
ération becomes firmly clamped to it, and that without that bearing it 
would be ineffective and without practical value for the purposes for 
which ît is designed. I find from thèse f acts that the side tool guide- 
way of the defendant's machine, although in the spécification of de- 
fendant's patent it is described as being'separated from the depending 
arm of the cross-beam by a clearance, is not so made, but is made so as 
to bear on the downwardly-depending arm and be clamped with it, 
and therefore is in effect mounted on the depending arm itself. The 
intervention of any number of layers of métal betwéen the guideway 
and the depending arm would not constitute a noninfririging con- 
struction, provided the guideway was, in effect, mounted upon the de- 
pending arm, and was in firm and tight contact with it when in opéra- 
tion. The clearance which is shown in actual construction to be only 
a few thousandths of an inch, was not mentioned in the original spéci- 
fication filed with the application for defendant's patent, but was 
made as an amendment, after testimony for the complainant was taken 
in this suit. It would appear, therefore, that it was inserted to dis- 
tinguish defendant's device from complainant's, but in actual con- 
struction and opération there is practically no dearance, but a tight, 
firm bearing of one part upon the other. 

I am not called upon in this suit to détermine whether or not the 
device of the defendant's patent, by which the side tool head is unaf- 
fected by the raising or lowering of the cross-beam and the side tool 
head can be raised or lowered independently of the downwardly-pro- 
jccting arm of the cross-beam, is a patentable improvement upon the 
complainant's patented machine, and I hâve not considered that ques- 
tion. 

I am of opinion that the complainant's patent is infringed by the de- 
fendant's machine as to claims 2, 3, and 4, and, as to the first daim, 
it is infringed in so far as défendant uses the downwardly-projecting 
arm of the cross-beam as a bearing for the guideway of Ûie side tooi 
head. 
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AMBRIOAJï QAN OO. T. McGINNIS et aL 
(Circuit CJourt, D. Maryland. October 14, 1907.) 

1. Patents— iNFBiNOKUENT—CoMBiNATioN of Oi.d Blemenib. 

Where a imtent Is not for a plonéer invention, but for a comWnatlon of 
oia éléments, the range of infrlnging équivalents is restricted to those 
whicb perfonu the aame functlons in the same way. 

[Ed. Note.— For cases in point, see Cent DIg. toI. 38, Patents, § 38ai 

2. SlAWS— <3A.H-Hœi.DiNO Machine. 

The Wheaton patent, No. 477,584, for a can-beading machine, is for a 
combination of old éléments, and each daim bas as an essentlal élément, 
eitbër expressly or by necessary référence to the spécification and draw- 
tnga, a mold made in two parts, one for each end of the can, and each 
part havlng two jaws, one of which opens, to recelve the çan body and 
, heads, by turning on an axis vrhlch is at rlght angles to the axial Une 
of thé jaws. As so construed, It Is not inf ringed by the machine of the 
McGinnis patent, Np. 796,92a 

In Eqtiity. On final hearing. 

John P. Poe & Sons and Munday, Evarts & Adcocke, for com- 
plainants. 
Gans & Haman, for défendants. 

MORRIS, 1 District Judge. This is a bill in equity, filed by the 
American Gan Company against the défendants, praying an injunc- 
tion and an account for the alleged inf ringement of a patent. The 
coraplainant's patent is No. 477,584, June 21, 1892, granted to M. A. 
Wheaton, of San Francisco, for an improvement in can-heading ma- 
chines. 

It is claimed for the Wheaton machine that it was the first practical 
and successful machine which would head cans with a continuons 
movement, and not with a stop and start movement to enable the 
operator to insert the can and bottom and top in the machine, during 
the heading opération. In the Wheaton machine, the molds ifor con- 
forming the cylindrical body of the can to a: true circle are mounted, 
tô the number of ten or more, on a fevolving disk, which brings them 
under a chute by which the can bbdies and the tops and bottoms are 
fed continuously into the revolving molds. The molds consist of a 
set of twb pairs of jaws, interiorly of a circular shape of the size of 
the can. Each pair of jaws is carried on a rod, which is parallel 
with the axis of rotation, while the outer jaw of each set opens, by 
turning back on a hinge, through a half circle so as to open tiie mold 
to receive the can body and heads, and to clear itself out of the way 
of the chute which delivers the can body and heads into the mold. 
When the can body and heads are in place, the outer jaw returns 
again by turning a half circle on its hinge, and by closing the mold 
accurately sizes the can body, and brings the heads into line with it. 
Then the two sets of closed jaws, one at each end of the can, are 
moved towards each other sufficiently to force the can body into the 
flanges of the heads, and complète the heading. The outer jaw then 
turns back on its hinge and opens the mold so that the can is dropped 
out of the mold. The mechanism by which thèse automatic and re- 
ciprocating movements are accomplished is not necessarily involved 
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in the présent litigation, and no description of it will bc attempted. 
It is suflScient to say the devices operate rapidly and continuously, with 
the resuit that, with the Wheaton machine as now made and operated, 
it will head 130 cans a minute, which is twice the resuit obtained from 
any previous machines. 

Although the Wheaton machine has attained this great success, it 
cannot bc maintained that it embodies a pioneer invention. The use 
of a mold to cause the can body to assume a true cylindrical shape, 
with an annular space between the mold and the can body at its ends 
to receive the flange of the can head, and a device for forcing the can 
head into the annular space, and thereby applying the head outside 
the can body, is the invention claimed in the first claim of the Norton 
patent. No. 267,014, November 7, 1883, and that patent was held not 
to cover a pioneer invention. Wheaton v. Norton, 70 Fed. 833, 17 
C. C. A. 447. Not being a pioneer invention, but a combination of 
éléments already in use, the range of infringing équivalents is re- 
stricted to those which perform the same functions, in the same way. 
The success of the Wheaton machine is accomplished very largely by 
the fact that the set of molds was opened to receive the can body and 
heads, as it passed under the chute, in such a way as to clear the 
chute, so as to allow the ten sets of molds to pass rapidly under the 
chute, and each mold to receive its can body and heads. This, as 
Wheaton in his spécification sets forth, is done by having the mold 
made in two parts, one for each end of the can, and each part with 
two jaws, a lower one which does not tum over out of the way, 
and an upper or outside one, which does turn over out of the way 
on an axis which is transverse to the axial line of the two sets of 
jaws and of the can body. 

In his spécification, explaining Figure 5 of the drawings, Wheaton 
says: 

"In this vlew, the Jaws are open, the outside jaw, N, belng tumed over on 
lia hlnge boit, h, one-half of a révolution." 

He says, further, in his spécification: 

"In my machine the outside Jaw of each set of Jaws opens away ftrom the 
Inslde Jaw of the set about an axis which Is transverse to a line passing 
through the centers of the two sets of Jaws, and, incldentally, through the 
central axial Une of each can body when It Is In place between the Jaws." 

The defendant's machine, which is complained of as an infringe- 
ment, is made under patent No. 796,928, to James McGinnis, August 
8, 1905. In his spécification, McGinnis states: 

"The Invention conslsts, broadly, of can holding or clamplng molds, each 
comprlsing two Jaws, one Jaw adapted to sllde upon the other, to grip or re- 
lease a can ; sald can holders oppositely arrangea, and mounted upon revolv- 
Ing frames or wheels ; and means to operate each set of Jaws, to close one Jaw 
upon the other, and move the Jaws, when elosed, towards the opposite set of 
Jaws." 

The différence between the Wheaton and the McGinnis machines 

is, substantially, that, in the Wheaton machine, the outside jaw opens 

away from the mold, and out of the way of the chute, by tuming on 

an axis transverse to the axial line of the set of jaws ; while, in the 

156 F.— 50 
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McGinuSs macMne, tJie outside jaw opens the mold aijd is moved out 
of the way o£ tiie, chute by sliding upon the inner jaw, rearwardly, by 
a slidable 'Connection with it. 
The first daim of thej McGinnis patent is : 

"A machine of the character descrlhed, having a mold, comprislng two Jaws, 
one jaw liavlng an -obliqua s reprwardiyextending surface, and the other jaw 
baving plidable connection ^ with said'oblique surface of the flrst jaw, and 
means to actuate, said sUdable jaw to close the same upon the other jaw." 

The proceedings in 'the Patent Office, during the pendency of 
Wheaton's application, as shown by the file wrapper and contents, in- 
dicate that it was by rëaison of the novelty of the device for opening 
the mold by turniiig the outer jaw of the mold on an axis which is 
at right angleà''to the jaws and getting it out of the way of the chute 
in the mahiier described, that the claims which were allowed were 
granted. 

AU the claims (except the third and fourth) alleged to be infringed 
by defendànt's itiachine ttbntain substantially the same language which 
appears iri the first claim, viz., "with an outside movable jaw, open- 
ing about an aMs, trans verse to the central line of the closed jaws," or, 
as stated in the second claim, "in which the outside jaw of each such 
set opens by môving around an axis, that is transversè to said cen- 
tral axis." As this device is an essential élément of the combination, 
and as ail the Sèparate éléments are old, the substitution of a différent 
élément, which is not équivalent in the sensé of the patent law, avoids 
the charge of infringement. It does not seem to me that, in view of 
the présent state of the art, and the rejections of the Patent Office, in 
which Whéaton acquiesced, it can be successfuUy contended that the 
slidable incline, on which the outer jaw in defendant's combination is 
withdrawn îrom the mold, is the équivalent of the device of complain- 
ant's combination, by which the outer jaw is withdrawn by revolving 
on a hingCj thé axis of which is at right angles to the molds. 

Claims 3 and 4 of the Wheaton patent do not contain the language 
restricting the opening device to a movable jaw opening about an 
axis transverse to the central axis, but are much more gênerai. They 
are as follows: . 

"Clalm 3. In a can-headllig machine, the combination of a set of jaws, which 
are carrled «round a central axis wlthout changing thelr position radlaJly 
from such axla. In combination wlth mechanlsm for movlng such set of jaws 
towards another âet of slmllar Jaws, substantially as and for the purposea 
bereln set forth. 

"Clalm 4. In a ean-headlng machine, two sets of jaws, faclng each other, 
and carrled around an axis, wlthout changing thelr position radlally from 
such axis, in combination wlth mechanlsm by which the jaws are opened and 
«losed, mechanlsm for forcing the jaws towards each other, for puttlng the 
can heads on the can body, and mechanlsm, substantially as described, for 
movlng the sets of jaws farther from each other, after the heads hâve been 
placed upon the Can body." 

Thèse claims 3 and 4 are so vague and gênerai that they cannot be 
given any meaning except by direct référence to the spécification and 
the drawings, and, so fardas the device for opening the outer jaw of 
the mold is concemed, rtô device is described, shown, or suggested by 
the spécification or by drawings, other than that hinged on an axij 



BOSTON WOVEN HOSE <b E. CO. V. PENNSTLVANIA R. CO. 787 

transverse to the central axis; and it is to a set of jaws of this de- 
scription that claims 3 and 4 must refer as an élément of the com- 
bina tion claimed, and the claims must be limited to the devices shown 
by the inventor. Computing Scale Ce. v. Automatic Scale Co., 204 
U. S. 609, 27 Sup. Ct. 307, 51 L. Ed. 645. 

Claims 3 and 4 appear to be addressed, more particularly, to the 
mechanism for moving the sets of jaws to and from each other with 
a reciprocating movement as an clément in the combination. The idea 
of providing cams to produce this resuit was not new with Wheaton, 
but appears in other can-heading machines, so that it could be only the 
peculiar form and construction of cam contrivance, described and 
shown in Wheaton's spécification and drawings which claims 3 and 
4 could properly cover. Thus restricted, it is found that the McGinnis 
cam contrivance does materially diflfer from that of the Wheaton 
patent. 

The conclusion I hâve arrived at is that the infringement has not 
been established, and that complainant's bill should be dismissed. 
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BER CO. 

(Circuit Court, D. Massachusetts. November 14, 1907.) 

No. 269. 

Patents— Infringement— Wheel Tiees. 

The Schrader patent, No. 466,577, for Improvements In wheel tires, has 
for Its essentlal feature an Internai clamping devlce for securlng a U- 
shaped tire to the rlm of the wheel whether used as a cUshlon tire, or 
as inclosing an Inflated tube making It pneumatlc, and is not infrlnged by 
the modem form of "clineher tire," In whlch the shoe or U-shaped outer 
tire Is held In place by the pressure caused by the Inflation of the inner 
tube, although such method is supplemented by stay-bolts or lugs. 

In Equity. On final hearing. 

Frederick P. Fish, W. Orison Underwood, and Johnson, Clapp & 
Underwood, for complainant. 

Christy & Christy and Matthews, Thompson & Spring, for de- 
fendant 

BROWN, District Judge. Infringement is charged of claim 3 of 
letters patent No. 466,577, granted January 5, 1892, to Frederick Schra- 
der, for improvements in wheel tires : 

"(2) The combination of the U-shaped tire, the felly, an Inflated tube con- 
flned by sald tire, and an Internai clamping device, between which and the 
felly the U-shaped tire is secured, substantiaily as set forth." 

Schrader, the patentée, testifies that he never made a tire such as 
is described in the patent. The drawings and spécification fuUy rep- 
resent Schrader's contribution to the art — a conception or project not 
supported by expérience or experiment. The patent describes both 
cushion tires and pneumatîc tit'es, and the means for holding the tire 
to the rim are the same whether the complète tire contains an inflated 
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inner tube, making; it pneumatic, or omits the inner tube, making it a 
cushion tire. The spécification states : 

"Thé object 6f my Invention is to provlde a wheel wlth a flexible tire that 
can be readlly and securely fastened to the wheel ; and the further object 
of my invention la to use sald flexible tire to retaln an Inflated section, or 
what Is now commonly called an 'Inflated tire,' dispenslng with the usual 
cumbersomé and compllcàted devlcea usually employed for retalnlng the In- 
flated section on the wheel." 

The Spécification is principally devoted to an explanation of a me- 
chanical clamp designed to engage slots in the inner lower edges of the 
U-shaped tire. This metallic clamp or band encircles the wheel, and 
is arch-shaped in cross-section, both edges acting mechanically to press 
the ends of the U-shaped tire into grooves in the rim and hold the ends 
in position. The only description of a pneumatic feature is the fol- 
lowing : 

"The tire may be Inflated by slmply forcing air under pressure into the 
space between the band and the tire ; or, whlch Is préférable, I place wlthln 
this space a tubular Inflated section B, Plg. 6, whlch may be a single annular 
tube or may be tube-sections, or In some Instances a séries of balls may be 
used, the tire, B, then acting as a retalner for the inflated section or sections." 

The suggestion of inflating the U-shaped tire by forcing air under 
pressure into the space between the band and the tire is conceded to 
be impractical. The character of the inflated section can be inferred 
only from the language "an inflated section, or what is now commonly 
called 'an inflated tire,' " "a single annular tube," and from the draw- 
ings. The patent fails to disclose that the patentée relied in any de- 
gree upop other than mechanical means to retain the U-shaped cover 
upon the rim. The distinguishing feature of both the cushion and the 
pneumatic tires of Schrader's patent is the mechanical clamping of the 
ends of the U-shaped tire to grooves in the rim by a band whidî encir- 
cles the whçèl. 

, The défendant is charged with infringement in the making or fur- 
nishing of parts for use in the modem "clincher tire," so-called. A 
fundamental feature of the clincher tire is the use of pneumatic pres- 
sure to attach the outer cover or "shoe" to the rim. 

The shoe serves both to protect and to retain the inflated tube on 
the rim. The inner tube, by its inflation to a high pressure, serves to 
attach the outer shoe firmly to the rim. The problem of attaching an 
inflated tube to a wheel rim is solved by making the expansion of the 
tube which is to be confined the efficient means of securing to the rim 
the shoe which is to confine the inflatable tube. The part to be held 
serves to attach the part which holds it. Clearly the Schrader patent 
does not disclose this idea. Schrader shows no conception of using 
the modem soft inflatable tube which may be so expanded as to ex- 
ert a clamping force. It is contended by the complainant, however, 
that inflation of Schrader's tube might exert a downward pressure on 
Schrader's mechanical clamp, depressing the arch, and thereby increas- 
ing the mechanical grip of the edges of the band on the ends of the 
U-shaped tire. There is no reason to believe that this idea ever oc- 
curred to Schrader, and, if it did, the idea of using pneumatic pressure 
to depress the arch of the clamp, and thereby increase its mechanical 
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pressure, is radically différent from the idea of making the inner tube 
itself an efficient clamp. If Schrader intended to augment the force 
of his clamp by pneumatic pressure upon its arch, this idea is not prés- 
ent in a device which contains no arched clamp whose mechanical pres- 
sure is so augmented. 

The détails of the structure of ail parts of the defendant's tire are 
govemed by the principle that pneumatic pressure is to be the efficient 
means of attaching the shoe to the rim. The rim itself is given a sharp 
recurve. The defendant's "U-shaped tire" is more properly described 
as ring-shaped or as a split tube of horseshoe form in cross-section, 
having "heels" which make a dovetailed joint with the clincher rim 
and "toes" which rest in a central position on the rim. The only sug- 
gestion in Schrader of such a dovetailing of rim and shoe as the de- 
fendant has is in the drawing of figure 10. This has a slight pictorial 
resemblance to the defendant's structure, but it seems substantially 
différent in principle. The "heel" of Schrader is not a permanently 
molded structure which cah be pushed laterally mto the clincher rim, 
but it is formed by extending the edge of the clamp into the groove 
and bending a flexible strip by the action of the clamping band. The 
patentée says: 

"In Flg. 10. I hâve shown a flexible strlp, B', actlng as a retalner for the In- 
flated section In place of the formed tire, the strip acting to hold the section 
In place, at the same tlme shielding it" 

No one of the rims for Schrader's molded U-shaped tires can 
properly be described as a clincher rim, and the only partial approxima- 
tion to the clincher rim is shown in figure 10, for use with a flexible 
strip. The combination consisting of a true clincher rim, a rig^d 
molded shoe with laterally projecting heels suitable to engage a clincher 
rim, and a pneumatic tube which, by expansion, serves as a pneumatic 
clamp to press the heels into the clincher rim, is entirely absent from 
the Schrader patent. Such a combination is readily détachable. The 
déflation of the tube, and an inward pressure to release the heels from 
the clincher rim, is ail that is necessary. It is conceded that such a 
combination does not infringe the Schrader patent, since it does not 
hâve the élément, "an internai clamping device." 

In using such a combination, however, it is considered désirable to 
further fortify the attachriient of the shoe to the tire by the use of 
stay-bolts or lugs. Thèse stay-bolts do not interfère with or affect 
the pneumatic clincher feature. They are not used instead of pneu- 
matic pressure, but in addition to it. As used they are in themselves 
entirely insuffident to do what Schrader intended to do with his inter- 
nai clamping device. The complainant nevertheless, while conceding 
the full right of the défendant to use the pneumatic clincher tire 
without stay-bolts, contends that, when it does use them, it is using 
the Schrader combination of claim 2. This contention is unsound, in 
that it ignores the novel and most important feature, pneumatic pres- 
sure, which makes the defendant's device a différent combination of 
différent cléments even when lugs or stay-bolts are used. The co-oper- 
atiVe relation of the parts, as well as the character of the parts, is en- 
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tiitdy différent from anything described or suggested in tlie Schrader 
patent:''; '■■ ^v.'.-: 

Tlje testimony of coimplainant's expert, Mr. Lirermore, as to what 
he iniScalls "modifications in idrm," is sufficient to show the substan- 
tial différences from Sclirader, and that thèse différences are due to a 
distinct inventive idea : ., 

"Thèse modiflcatlons In îonh hâve been In the way 6f emphasizing or In- 
creasing the Interlock of the edge o£ the shoe wlth the Intumed edge of the 
rim sotbiat the air pressure on the shoe Itself without the Intervention of the 
clamplng device Is stflScIent to retain the engagement and withstàad the 
pressure when the tire Is Inflated, and this admlts of the shortenlng of the 
mechanlcal clamp, whlch need clamp thè shoe to the rlm only ffom point to 
point around the periphery thereof, so that the short T-bolt construction of 
internai clamplng member exempUfled In Flg. 4 of the Whiton patent, and In 
the Stephenson Britlsh patent as used uppn solld tires, has been àdopted prop- 
erly môdifléd to taake it a double clamp tô clamp the two edges of the U- 
shaped shoe between it and the rlm lying at the outslde of the two edges, 
as a substitute for the contlnuous band clreumferentlally contractlng devicé 
that was de^îsed for use jvltb solld tires as exempllfled in the , Wietlisbaeh 
patent in 1874, whlch wastaken by Schrader and adaptéd to serve as an in- 
intemal clamp member for clamplng the two edges 6£ the U-shaped shoe of 
bis mechanlcally fastened pûeumatlc tire between It and the rim Jylng at the 
outside of sald edges." 

I am of the opinion that the holding of the shoe in place by the 
pneumatic pressure of the inflated tube, aided ,by the mechanical grip 
of the stay-bolts upon the "tœs" of the shoe, présents not only the very 
important différence betwjçen pneumatic and mechanical clamping, but 
a substantiâlly différent way of effecting a meclianical clamping. The 
def endant's niechanical clamps are applied not within the grooye pf 
the rim, btit centrally, overlapping and holding fast, ,,^nd at a few 
points, the "toes" of the sl^oe. The stay-bolts are so constructed and 
so applied for the reason that théy hâve only a spécial and Jimited 
work to perform in conjunction with a pneumatic damp. Because of 
their relation tothe pneumatic d^p, they need not do work équiva- 
lent to that of Schrader's clamping band. They need not co-operate 
with the ends of the U-shaped rim in the same way, and they may be 
differently Ibcated, and may co-operate with a part pf the shoe, to wit, 
the "toe," Which has ho çountefpart in Schradér's device. 

It seems very clear that the défendant is not using an invention 
made by Schrader, and that the stay-bolts are not in any proper sensé 
an équivalent for "an internai clamping device," "substantiâlly as set 
forth in the Schrader patent. Surely, after Thompson's patent of 
1847, no one_can hâve a patent for attaching a pneumatic tube to a 
whèel by bolting on an outer covering whidi serves both tO attach 
and to protect the inner tube, even if such covering may be unboltëd. 

Some stress is laid uptm the fact that Schrader was first to mâke a 
tire that wàs détachable, The detachability of Schradér's tire îs due 
to the fkcï that àll parts of his mechanical clamp can be released at 
once, and this may hâve been an irnprovement upon Thompson's or 
Campbell'â use of bolts to attach the outer covering. In the use of 
bolts the défendant foUows Thompson and Campbell; aiid, if the de- 
f endant's stay-bolts may be unscrewed.i-this is also the case with the 
bolts of Thompson and of Campbell/' and with screw bolts generally. 
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The defendânt's tire is détachable in so far as it is not attached me- 
chanically, but is attached by pneumatic pressure. The stay-bolts are 
ah obstacle to detachment— not a serions obstacle because f ew in num- 
ber, and because they serve to attach only a few points. If bolts were 
substituted to do the work 6i Schrader's clamp, so many bolts would 
be necessary that the tire would be hardly more détachable than 
Thonlpson's. 

In the brief of the complainant, Schrader's "inflated tube" is refer- 
red to as an inflatable tube. While an inflated tube, in one sensé, may 
be said to be an inflatable tube, the annulât inflated tube of Schrader 
is not an inflatable tube in the sensé in which that term is used in con- 
junction with the modem pneumatic clincher tire. There the term 
means a tube which is expansible for the purpose of confining the shoe 
to the rim. 

After a careful examination of the Schrader patent, I am thor- 
oughly satisfied that Schrader did not appreciate in any degree the 
principle of the modem pneumatic clincher tire, and that it would 
amount to an absurdity to prevent the défendant from using stay-bolts 
ais an auxiliary to pneumatic pressure. The only plausibility of the 
complainant's case results from the vèry broad terms of claim 2, and 
from the superficial resèmblance between figure 10 and the defend- 
ânt's structure; but upon every sound, practical, and theoretical view 
what Schrader put down upon paper f ails to represent what extended 
expérience in tire consttuction has taught. It would be, in my opin- 
ion, a perversion of the purpose of the patent laws if the Schrader pat- 
ent shouid be given such extraordinary liberality of construction as the 
complainant invokes for it. Upon a proper construction of claim 2 
there is no infringemént. 

The bill will be dismissed. 



LEONARD T. OtJTLER-HAMMER MTG. CO. et aU 

(Carcult Court, S. D, New York. November 1, 1807.) 

Fatknt»— Invention— CoNTEOixEBS roi BlICteic MoTpBS. 

The three daims of thé Outler patent, No. 668,140, and daims 1, 6, and 
11 of the Léonard patent, No. 673,274 both for circuit controllers for 
electrlc motors, are substantlally ideutlcal, and such daims, as well as 
daims 7 and 10 of the Léonard patent, are too broad, and. In rlew of the 
prior art, are vold for lack of Invention. 

In Equity. On final hearing. 
See 164 Fed. 920. 

Kenyon & Kenyon (William Houston Kenyon and Alan D. Kenyon, 
of counsel), for complainant. 

Seward Davis (Cha.rles,Neave, W. Clyde Jones, and Robert Lewis 
Ames, of counsej) , for défendants. 

HOLT, District Judge. This is a suit in equity to restrain the al- 
leged infringemént of two United States patents, Nos. 668,140 and 
673,274, issued to the complainant, for improvements in controllers for 
electric motors. The first patent was applied for by H. B. Cutter, and 
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the second by H. Ward Léonard, the complainant. While both ap- 
plications were pénding in the Patent Office, an interférence was de- 
clared between them. Thereupon Léonard bought Cutter's rights in 
his invention, and made default in the interférence, and afterwards 
both patents were issued to Léonard. The complainant, by stipula- 
tion on the record, relies only on the three claims of the Cutter patent, 
and upon claims 1, 6, 7, 10, and 11 of the Léonard patent. The dé- 
fense is a déniai of invention by Cutter or the complainant and a dé- 
niai of infringement by the défendants. 

In my opinion, claims 1, 6, and 11 of the Léonard patent are substan- 
tially identical with the three claims of the Cutter patent. Assuming 
that thèse claims show patentable invention, obviously the first inven- 
tion anticipated the other. I cannot see that it is important, so far as 
the questions involved in this case are concerned, to détermine which 
invention was prior. Léonard owns both patents. The claims of one 
are anticipated by those of the other, which are similar. The Cutter 
patent was applied for first, and was granted first; but the évidence 
tends to show that Léonard was the first inventor of the combination 
claimed. The respondents* counsel argues that as Léonard purchased 
the invention from Cutter, abandoned the pending interférence, and 
had the Cutter patent first issued to him, he is estoppèd from denying 
that the Cutter patent has priority ; but, in my opinion, although the 
facts that the Cutter patent was applied for before the Léonard patent 
and was granted before the Léonard .patent raise a presumption that 
the Cutter patent was the first invention, the presumption is not con- 
clusive, and, notwithstanding the fact that Léonard took out both pat- 
ents, I think it was still open to proof in this case that the Léonard pat- 
ent was the prior invention. I will assume, therefore, that the Cutter 
patent was invalid, although, in my opinion, it is immaterial in this 
case to détermine which patent anticipated the other. 

Claims 1, 6, and 11 of the Léonard patent are as follows: 

"1. In a dreult-controller, the combination of two Independently-movable 
Bwltch-levers, an electrorésponslve flevlce for controlllng one of sald levers 
and respondlng to fallure or abnonnal decrease of current to release sald 
lever, means fo* movlng Sald lever when released to kfCëct the circuit, an 
electrorésponslve devlce for controlllng the other lever açd respondlng to ab- 
normal Increasea of current, to release sàld second lever, and means for mov- 
lng sàld lever -when released to affect the circuit." 

"6. In a clrcult-controllèr, tlie comblnaHon of two môvable switch members 
for controlllng the samç circuit, and tfro electrorésponslve devlces for con- 
trolllng said Bwltch melnbers, éâch switch member and its electrorésponslve 
devlce operatlng automatlcally and Indepeiidently of the other to affect the 
same circuit, one when excessive carrent flows and the other upon fallure or 
abnormal decrease of current." 

"11. In a clrcult-controller, the combination of two movable switch mem- 
bers for controlllng the same circuit, sald membèrs' being adapted to be held 
In a normal operative position and operatlng respectlvely to affect, the circuit 
upon the occurrence of overload and undefload currçnts, and overload and un- 
derload electrorésponslve devlces fnnctionàlly ebnnected wlth sald switch mem- 
bers and operatlng Independently of each other to release- the overload and 
under|oad switch membera respectlvely." 

The use, in a circuît-controller, 6î an overload circuit-breaker, with 
an electrorésponslve dévice for contrôlling it, operating automatically, 
and in the same manner as shown in the Léonard patent, was old and 
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well known before Leonard's patent. It is shown m the Wurts and in 
the Harrington patents. The underload circuit-breaker with an elec- 
troresponsive device, shown in the Léonard patent, is also old. It is 
shown in the Blades, the Barriett, and the Henshaw patents. It would, 
of course, hâve involved no invention to hâve applied both the over- 
load circuit-breaker, with its attendant electroresponsive device, and the 
underload circuit-breaker, with its electroresponsive device, without 
any connection between them, to the same rhéostat. That is what is 
suggested in the article in the Electrical World for February, 1897, in 
évidence, and seems to me a perfectly obvious thing to do. The first, 
sixth, and eleventh claims, therefore, are, in my opinion, invalid for 
lack of invention, unless the term "combination," as used in those 
claims, means something more than Connecting them to the same ap- 
paratus. But such an application of underload and overload circuit- 
breakers to the same rhéostat is, in a broad sensé, a combination of 
them, and therefore, in my opinion, the first, sixth, and eleventh claims 
are too broad, and are invalid. 

Claims 7 and 10 of the Léonard patent are as foUows ; 

"7. In a elrcait-controller, the combination of two levers pivotally connect- 
ed, a sprlng constantly tending to move sald levers, a latch for holding one 
of sald levers In Its normal position, an electroresponsive device for re- 
leasln^ sald lever, and the other lever canylng a keeper and normally held 
by an eleetro-magnet." 

"10. In a drcnlt-controller, the combination of an overload-swltch, a latch 
for holding sald swltch, a solenold-magnet in the main current havlng a 
movlng core for releasing sald swltch, and an underload-swltch functlonally 
connected with the overload-lever and normally held against a sprlng by a 
second magnet" 

It will be seen that claim 7 is for substantially the same combina- 
tîons as those claimed in claims 1, 6, and 11, with the spécifie claim 
added for two levers pivotaUy connected, and a spring constantly 
tending to move said levers. Claim 10 is for substantially the same 
combinations, with the spécifie claim added for an underload lever 
functionally connected with an overload lever. In short, one claim 
is for the pîvotal and the other for the functional connection of the 
switches. But both of th'ese connections are shown in the prevîous 
Léonard patent. No. 368,008, and in the Gibbs patent, so that, in 
my opinion, claims 7 and 10 are too broad. I cannot see any in- 
vention in having both switches placed upon one pivot, instead of 
being upon two separate pivots; but at ail events the patents cited 
show that it was not new in the art. I think that the Léonard patent 
is probably valid for the particular arrangement of the levers which is 
shown in it, and which is particularly described in some of the claims 
not relied on in this suit. The valuable feature of this device con- 
sists in such an arrangement of the levers that the underload circuit- 
breaker is brought to the starting point before the overload circuit- 
breaker is closed. This is important to prevent injury to the arma- 
ture from a full current being suddenly turned on. This resuit is 
accomplished in the Léonard patent by having the imderload switch 
carry with it the overload switch as it is moved over towards the 
starting point, and by having a handle affixed to the underload switch 
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oalyiiiwith thc' restilC <*hàt the undèrload switch is moved around 
to the starting point 'wliile pushing^ the overload circUit-breaker down 
to its closed positiott; ' ■ As Ôiere is no handle on the overload switch, 
thcKoperator naturally' takes hold of the handle of the undèrload 
switch to move the overload switch to its closed position. But, in 
fafat;it is possible, with the Léonard device, to bring the overload 
switch back by the hand to its closed position while leaving the un- 
dèrload switch at the^oint of least résistance; whereas, in the de- 
fendants' device, by méans of a latch interlocking the two switches, 
the overload switch cannot be moyed back intè its closed position 
untir thé undèrload switch is moved over tb the point of full ré- 
sistance. 

TKe îdëa ôf arrangîhg the switches so that the overload switch could 
not be brought back to its closed position ilntil the undèrload switch 
is carri'ed over to the starting point waS old. It is shown in the 
Hill and îù the Dunil patents. I think that tHe particular method , 
in which the resuit is accomplished in the Léonard patent was pat- 
entable; but, in my opinion, the claims of the patent which can be 
upheld at ail are for a very narrow invention, and the patentee's rights 
under it nlust be confined to instruments substantiàlly using the same 
device^ "Thedefendaritâ had a right to accomplish the same resuit 
by appropfîate mearis nôt infringing the particular device adopted 
by the cornplainant. Whether the défendants' device infringçs those 
claims in thercomplainant's patent which include the arrangement for 
moving the overload Switch to its normal position by the undèrload 
switch, bèfore the lattèr assùiiiès its normal position, it is unneces- 
sary to détermine in this case. The complainant relies only on claims 
1, 6, ,7, 10, and 11, and, jn my opinion, ail of those claims are invalid 
for the.^reasoris stated. ,. , 

iA veiry gfeat amount of testimony has been taken in this cascy and 
tJiR, records lîind briefs submittéd are exfreniely voluminous. Agréât 
deal of the te^lpony jrçlatçs to the subject of prior use; but as, in my 
opinion, the prior patents and, publications offered in évidence are 
dpcisive in the case, if is unnecessary to consider, in détail tïie ques- 
tions arising upon the évidence as tp priop use. - 

My conclusion is th^t the complainant's bill should be dismissed 
op the merits, with cosia. 



m re EDWARDS. 

(District (Jourt S. D. Alabama. November 1, 1907.) 

No. 489. 

BANKBtrPTOT— JufiisDicTioi» ÔF CouET— Propeety Claimed as Exempt. 

Where a creditor of a bankrupt priof to the flllng of the pétition In 
banliruptcy ©btaiiieâ a Judginent against him on a note waiving exemp- 
tions, and after the flling of Biich pétition Icvied on and sold property 
claimed by the banlirupt therein as exempt and reeeived the proceeds 
tliéreôf, ttiè boiirt ôf banlcruptcy cannot adjndicate hiS rfght thereto at the 
Instance ôf the trustée subseqneritlyàppolntèdj éven though the bankrupt, 
af tes ttte Jalfe attempted to waive Ma. claim of exemption wlth respect 
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to such property ; the daim of the créditer -in any event being adverse to 
the trustée, and bne which can only be determined In a plenary suit. 

lEd. Note. — Jurisdictlon of fédéral courts In sults relatlng to bankruptcy, 
fiée note to Bailey v. Mosher, 11 C. C. A. 313.] 

In Bankruptcy. On review of décision of référée. 

McMillan & Grayson, for creditor. 
Léo M. Brown, for bankrupt 

TOULMIN, District Judge. The facts of this case shown by the 
record are, in substance, as follows: On June 28, 1907, Kohlman 
Mercantile Company, a creditor of the bankrupt, sued out an attach- 
ment against him, which was levied on certain personal property which 
was claimed by the; bankrupt as exempt. The suit was founded on a 
promissory note made by the défendant, in which he waived ail claim 
of exemption. Kohlman Company, the plaintifï in the suit, on July 1, 
1907, recovered a judgment in the suit for $90, with a waiver of ex- 
emption. On July 18, 1907, the constable who levied the writ sold 
part of the property levied on and paid over to Kohlman Company the 
sum of $90, net proceeds of the sale, in satisfaction of said judgment 
On the 2d of July, 1907, the défendant, W. H. Edwards, filed his pé- 
tition in bankruptcy, and at the same time filed a schedule of his aSf 
sets, which included the property levied on, and at the same time 
claimed an exemption of personal property, including the property 
levied on, estimated in value at $954.42. No contest of defendant's 
claim of exemption was made. On the 19th July the bankrupt moveà 
to amend his schedule so as to waive his claim of exemption to the 
stock of gpods levied on. On July 22, 1907, John E. Mitchell was 
appointed trustée of the estate of said bankrupt. On July 25, 1907, 
said trustée reported that he had set apart to said bankrupt as ex- 
empt certain accounts aggregating $248.68. The stock of goods levied 
on, a part of which was sold, and claimed as exempt by the bankrupt, 
was valued in the schedule at $600. On said 25th July the trustée pe- 
titioned the court to cite said Kohlman Company to appear before 
the court, and show cause, if any, why the proceeds of the sale of the 
property levied on, and paid to them, should not be paid over by them 
to him, said trustée, as a part of the assets of the estate of said bank- 
rupt. On the hearing of the pétition, the référée ordered the Kohl- 
man Mercantile Company to pay over to the said trustée the sum of 
$90 as the net proceeds of the sale of said property. From this order 
Kohlman Company hâve appealed, and ask the judgment of the court 
thereon. 

The title to exempt property does not pass to or vest in the trustée, 
but remains in the bankrupt. Beyond setting it aside, the trustée bas 
no concern with it. Brandenburg's Bkr. § 185; Loveland on Bk. § 
179; In re Seabolt (D. C.) 113 Fed. 766; In re Wells (D. C.) 105 
Fed. 762; Lockwood v. Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. 
Ed. 1061. Exempt property never becomes assets in the bankruptcy 
court for administration. In re Hill, 2 Am. Bankr. Rep. 798, 96 
Fed. 185 ; aUthorities, supra. In Re Bass, 3 Woods, 382, Fed. Cas. 
No. 1,091, the court said "that exempted property constitutes no part 
of the assets in bankruptcy, and that the assignée acquires no title to 
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the exempted property." In Re Seydel (D. C.) 118 Fed. 208, it is 
said: 

"As property whlch is set apart and dellvered to. the bankrupt as exempt, 
or whlch, being exempt, Is never taken possession of by the trustée, W not 
wlthln the actual possession or control of the court, and, as the tltle thereto 
does not vest In the trustée, It Is dlfflcult to see upon what ground It can be 
clalmed that the trustée can assert any title or right to the possession of the 
property in question." 

"A trustée in bankruptcy is not entitled to the bankrupt's exemption 
of property against a créditer who has attached the same by an attach- 
ment exécution issued and served within four months prîor to the 
bankruptcy on a judgment waiving exemption." Sharp v. Woolslare, 
12 Anî, Bankr. Rep. 396; Lockwood v. Exchange Bank, 190 U. S. 294, 
23 Suji; Ct. 751, 47 L. Ed. 1061. 

"Wbere property claimed to be exempt is attached in a state court, 
such property may be held under the attachment utttil it is determined 
in bankruptcy proceedings what part of the attached property has 
passed to the trustée, freed from the claim of exemption." "Where the 
undisputed évidence shows that a créditer prosecuting a suit, in which 
property claimed by the bankrupt as exempt has been attached, holds 
a waiver contract of the bankrupt's rights of exemption, the bankrupt 
court has no jurisdiction to enjoin the suit, nor to détermine whether 
or not the bankrupt could avoid such waiver contract." Roden Grocery 
Co.v. Bacon, 13 Am. Bankr. Rep. 251, 133 Fed. 515, 66 C. C. A. 677. 

Since the title to property claimed as exempt does not pass to or 
invest in the trustée, the bankrupt court has no control or jurisdic- 
tion over the same other titan to set it apart, leaving the person hold- 
ing a waiver to resort to the state court to enforce this right. Bran- 
denburg, Bkcy. § 189 ; Collier, Bkcy. p. 96. The bankrupt's gênerai 
waiver of exemption on July 19, 1907, subséquent to his claim of ex- 
emption made when his schedule was filed, as required by the bank- 
rupt act, and subséquent to the spécial waiver of exemption in favor 
of Kohiman Company, which had been made effective by a judgment, 
valid at the time rendered, and under which the $90 now claimed by 
the trustée wa5 paid over tothem, would not and ought not in any way 
affect the right of Kohiman Company thus secured and obtained. If 
before the money had been paid over to Kohiman Company and the 
property or proceeds of its sale were in the hands of the constable, the 
bankrupt or any of his creditors, in the absence of a trustée, may hâve 
enjoined the constable from disposing of the property, or, having donc 
so, from paying over the proceeds until the rights of Kohiman Com- 
pany could hâve been ascertained and adjudicated. This was not donc, 
but subséquent to the sale of the property and the paying over the net 
proceeds thereof the bankrupt attempts to waive generally his claim 
of exemptions to spécifie property, some of which^that in question — • 
had passed beyond his possession and control. 

Moreover, it appears without dispute that Kohiman Company was 
a créditer of ^ the bankrupt, holding his promissory note with a waiver 
of exemption, and that the money paid over to them on their debt was 
realized from the sale of property claimed and included in the exemp- 
tion claimed by the bankrupt in his schedule. It is clear then tfiat 
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Kohlman Company hold said money adversely to the bankrupt, and to 
the trustée in bankruptcy. Where property îs daîmed by the trustée 
as assets of the bankrupt's estate to be administered by the bankrupt 
court for the benefit of the bankrupt's creditors, and such property is 
adversely held by a third person under a daim of right and title to it, 
the trustée may bring suit to recover such property; but the recov- 
ery, if any, must be by a plenary suit. Uniess there is some benefit 
to be gained for the creditors of the estate, it is not necessary for the 
trustée to move in the matter. It is well settled that a suit cannot be 
maintained by the trustée for the benefit of the bankrupt. I think that 
a plenary suit by the trustée in this case would be an unnecessary ex- 
pense and one fruitless in its results. 

From my view of the case, my opinion is that the référée erred 
in the order complained of, and it is therefore overruled. 



HILL et al. t. EMPIRE STATB-IDAHO MINING ft DEVELOPING (X>. 

MATHBSON v. SAMB. 

(Circuit Ctourt, D. Idaho, N. D. July, 1907.) 

L OOEPOBA.TION8— FOREION CÎOEPOBATIONS— VaLIDITT OF SERVICE. 

Whlle it Is the gênerai rule that a corporation can be sued and serred 
wlth process In a state other than that of its incorporation only when 
It Is doing business in such state, It is within the power of a state to pro- 
vide by Btatute that before any forelgn corporation shali transact busi- 
ness within its borders such corporation shall designate an agent In the 
state or consent that the ineumbent of a certain office within the state 
shall be its agent upon whom process may be served in any suit In the 
courts of the state, Involving a controversy growlng out of the business 
transacted by the corporation therein, whether such suit be brought be- 
fore or after it bas ceased to do business within the state; and a cor- 
poration having assented to such statutory provisions and deslgnated 
an agent must respomd to process served upon him In the mode prescrlb- 
ed by law. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 12, Corporations, 85 
2507, 2515. 

Service of process on forelgn corporations, see notes to Eldred v. Ameri- 
can Palace Car Oo., 45 C. C. A. 3 ; Cella Commission Co. v. Bohlinger, 
78 C. C. A. 473.] 

2. SAME— iDAHO STATUTE. 

Act Idaho March 10, 1903 (Laws 1903, p. 49), relatlng to forelgn cor- 
porations, Inter alla requires such a corporation before dolng business In 
the state to designate some person In the county In which it has Its prin- 
cipal place of business In the state upon whom process may be served, 
and to flie such désignation wlth the Secretary of State and the clerk of 
the district court for such county. It further provides that such désig- 
nation of an agent "shall run from the tlme of flllng same as hereln pro- 
vided untll his suceessor Is appointed by such flling or said office beeomes 
vacant by résignation flled by such agent in the office in which his appoint- 
ment is flled or by his death or removal from such county, and In case 
of such vacancy said corporation shall within sixty days thereafter refile 
said office as herein provlded." Held that, where a forelgn corporation 
had complied wlth the act and appointed an agent which appolntment 
had neither been resigned nor revoked, valld service of process might be 
made on such agent In suits agalnst the corporation growlng out of its 
business In the state, even though It had ceased such business and sold 
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" Its property, and the agent was no longer conneeted wlth it aalde tvma 

;,,.,>;. 8i|cli, agency. , , .: . 

On Motion to Set Aside and Quash Service of Sunimons. 
■ A. G Kerns, idji. plài^itiffs. 
John P. Gr^y, A. ÏI. Connçr, and Albert Allen, for défendant 

n,:DlÊTRICH, District Judge. Ëach of thèse cases was commenced 
ijit t^eistate district c©urt for Shoshone county, and upon pétition of 
thedf fendant was rernoved to this court, upon the ground of diversity 
of ciii^ensliip; the plaintiffs being residepts and citizeps of the state of 
Idaho and tlie défendant being a corporation organized underthe laws 
of the state o^ New Yprlc. Upon the removal, the défendant, appearing 
specially, moves to set. aside and quash the service of summons upon 
the ground that the défendant is a foreign corporation and that it did 
not, at the time of the commencement crf this action or the attempted 
service of summons, own any property within the state of Idaho, and 
that it w?â.g not engaged in business in Idaho, and that it had no desig- 
nated or other agent upon whom process could be lawfuUy served. 

The complaint in each case allèges that the plaintifï was at the time 
of the commencement bfthë actiôri^atid for many yeâi-s prior thereto 
had been, the;Owner and entitled tO' the possession of certain lands in 
Shoshone eounty^ Idaho; that the défendant during the period from 
the yea'f; ■ 1,898 to the year 1903 opèfated certain minihg daims and ré- 
duction '^or&s on the stream and the tributaries of the stream along 
whJch thèse lands are situated; that in the course oifits opération of 
its mirting daims and' réduction works. the défendant polluted this 
stream an4 its ttibutaries in such â hoanner and tp such an extent as 
to injuf;e plaintiff's landi and the trees arid vegeta;tiQn,pfrOwing there- 
on; anithat by such means and in such manner the plaintiflf was dam- 
aged in a large sum, for which judgment is demanded. Sumrnons was 
regularly îs:siied, and the same, togethër with a copy of the complaint, 
was by the sherifï of Shoshone county served upon one W. H. North 
on the IStli day of January, 1907;' it being recited in the sheriff's re- 
tum that North was at the time of tlie service the designated agent of 
the défendant. The service was regular, if North was at that ttme, in 
contemplation of law, an "agent" of the défendant upon whom process 
could be served. 

As diâClosed by the record upon which the motion is made, the de- 
fendant,, beîÔgengaged in mining business in Shoshone county, Idaho, 
and owning: property there, at some date between the lOth day of 
March, 1903, and the Ist day of September, 1903, pursuant to and in 
compliançe ' wîth the provisions of an act of the Législature of the 
state of Idaho, approved March 10, 1903 (Laws 1903, p. 49), relating 
to foreign corporations, and specifying the conditions upon which for- 
eign corporations could own property and transact business in the 
state of Idaho, appointed North, a résident of Wallace, in Shoshone 
county, Id^ihp, as its designated agent under said act of the Législature 
upon whom process issued by authority of and under any law of the 
state of Idaho might be served. Inferentially it appears that at the 
time 6i Such designatiouj and for some time prior thereto, and for 
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some time thereafter, North was in the employ of the défendant com- 
pany in connection with its mining business. It also àppears that on 
or about the Ist day of September, 1903, the deifendant sold and dis- 
posed of ail of the property owned by it in the state, and thereupon it 
closed its offices and ceased to transact any business i)ti the state, and 
that it has not owned any property or transactedahyi business in fhe 
state since that time. Wfiile the affidavit of W. H. North filed in sup- 
port of the motion states that on or about the Ist day of September, 
1903, his employment by the défendant company ceased, and that since 
said date he has had nothing to do with the company as agent or oth- 
erwise, and has been in no manner in the employ of the company, and 
that he has never considered himself the agent of tlie company since 
he severed his connection with it, it is not claimed, as I understafld, 
that any îiffirmative action was ever taken, either by Mr. North or the 
défendant, relative to the termination of the statutory agency in- 
volved in his désignation or appointment as the person upon whom 
process against the défendant could be served. In other words, I do 
not understand that it is claimed upon behalf of the défendant that 
there ever was any express revocation of North's agency for the serv- 
ice of process, or that he ever fomially or expres'sly resigned çuch 
agency ; it being stated by counsd for the défendant at the time of the 
oral argument that it is immaterial whether or not any such action 
was taken. It is perhaps to be regretted that the ^-ecord is not entire- 
ly clear and certain upon this point; but, in yiew bf thé construction 
given to the record at the time of the oral argument, I must assume, 
for the purposes of this décision, that the facts are that the défend- 
ant, on or about the Ist day of September, 1903, sold ail of its prop- 
erty in Idaho, and ceased to transact any business ip the state, and dis- 
missed from its service ail of its employés, but that no affirmative ac- 
tion w^ taken, either by it or by North, relative to the statutory agen- 
cy. It is expressly stipulated that at the time of his appointment as 
such agent North was, and ever since has been, a résident of Sho- 
shone county, and that no revocation of his appoiptment as such rési- 
dent agent has ever been filed in any public office in the state, and no 
other desigtiated agent in Idaho has ever been appointed by the de- 
fendant. 

The act pursuant to the provisions of which North was appointed 
as the agent of the défendant provides that: 

"Every corporation not created under the laws of this state must before 
dotng business to this state, and every such corporation now doing business 
In this state rttust withln three months after the talîing effect of this act, file 
with the county recorder of the county In this state, in which is désigna ted 
Its principal place: of business- in this state, a copy of the articles of incor- 
poration of s^id corporation, duly certified to by the Secretary of State of the 
state in which said corporation was organized, and a copy of such articles 
of incorporation duly certifled by such county recorder, with the Secretary 
of State, paylng to the latter the same fées as are providèd by law to be paid 
for flling original articles of incorporation, and must within three months aft- 
er the passage of this act or from the time of commencenient to do business in 
this state, designate some person In the county in which tlie principal place of 
business of such corporation In the state Is conducted upon whom process issue 
by authority of or under any law of this State, may- bè served, and withln 
the time aforesald must file suph: assignation la the ofiBce ofithe, Secretary 
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of State, and In tbe office of the clerk o( the district court for such county, 
and a copy of such desigiaailôn certlfied by either of sald officers, must be 
évidence Of sucb appointment; and it Is lawfol to serre on sucb. persons so 
deslgnated any process Issuëd as aforesald, and such service must be deemed a 
valld service thereof, sucb notice and désignation of agent on wbom process 
may be served, sball run from the time of flUng same as hereln prorlded, 
nntll hls successor la àppolnted by such flling, or sald office becomes vacant 
by résignation flled by such agent In the office In whlch bis appointment la 
flled, or by hls death, or removal from such county, and in case of such vacancy 
sald corporation shall wlthin slzty days thereafter refile sald office as hereln 
provided." 

Thereupon it is provided that contracts and deeds made or taken by 
such corporation while in default shall be void, and other penalties are 
prescribçd, and the act closes thus: 

"Provided, further, that such forelgn corporations complying with the pro- 
visions ô* this section shall hâve ail the rights and privilèges of llke do- 
mestlc corporations, Includlng the right to exercise the rlght of eminent do- 
main and shall be subject to the laws of the state applicable to llke domestlc 
corporations." 

The position of the défendant is that, before a court can exercise 
jurisdiction pver a coiporation organized under the laws of a foreign 
State, it must appear th^t such corporation as a njatter of fact is car- 
_ rying oh business in thé district in which the fédéral court is sitting, 
and that such business i^stransacted by some agent or officer appoint- 
ed by ajid representing the corporation in that district, or at kast in 
that State. lA:s a gênerai proposition it may be conceded that the rule 
as thus stated is well supported by authority, if not familiar law, and, 
were it not for the above provisions of the Idaho statutes, the motion 
to quash would be granted without hésitation. But in practically ail, 
if not ail, qf. the cpntrollihg cases çited by counsel for the défendant, 
which announce and follow this rule, there was not involved the con- 
struction breftect of a statute making. it a condition précèdent to the 
right of a fôteign corporation to do business in a state that it designate 
some one in the state upon whom process could be lawfully served. 

It is unneéeSSary to enter upon an elaborate account of the growth 
and expansion of the law relating to the rights and obligations of cor- 
porations transacting business beyond the jurisdiction of the sovereign- 
ty where they were created. The récognition by comity of the right 
of a corporation to enter into contracts and to transact business in a 
state other than that of its origin, without at the same time holding it 
amenable to the process and subjecting it to the jurisdiction of the 
courts of such foreign state, naturally and inevitably led to unfaimess 
and great hardship. Under modem industrial conditions corporations 
hâve multiplied with great rapidity; many of them having for their 
object the transaction of business upon a large scale and in a territory 
of wide extent. And it is obvioois that if persons dealing with such 
corporations in a distant state cannot, in case of controversy, bring 
suit against such corporation in the district where the business is trans- 
acted, but must go to thé state where such corporations are organized, 
not only intolérable inconvenience, but great injustice, will ensue. The 
courts, therefore, hâve adopted the view that when a foreign corpora- 
tion sends into another state its officers and agents, and there opens 
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up offices and carries on business, such officers and agents represent it 
just as much in such foreign state as in the state of its création. It 
being permitted to carry on business and to sue in the courts of a for- 
eign state, it is only fair that it should respond to the process of the 
courts in such state when there are called into question the obligations 
and liabilities there incurred by it ; and it is accordingly held that the 
jurisdiction of the courts of such state can be exercised over foreign 
corporations doing business therein whenever service can be made up- 
on their officers or agents in the state in accordance with the laws 
thereof, and this is the gênerai principle upon which counsel for the 
défendant relies. 

But in actual expérience it has been found that this principle is, in 
view of the wide prevalence of corporate business, susceptible of great 
abuse. In its application there are always two questions to be decided 
before the merits of a controversy can be reached, namely : Was the 
foreign corporation, who is made défendant, within the state where 
it is sued — ^that is, actually transacting business in such state — at the 
time of service of process ? and, second, has the process been served up- 
on a proper représentative of the corporation in accordance with the 
provisions of the law of the particular jurisdiction? Corporations 
could corne into a state, transaet business, and incur obligations, and 
before process could be served upon them they could withdraw from 
the state, leaving unsatisfied their obligations ; and a citizen in favor 
of whom, and in the state where, the obligation was incurred, would 
be compelled to seek the courts of the state where the corporation was 
organized, however inconvénient or inaccessible such courts might be. 
Moreover, under the gênerai principle relied upon by défendant, it 
was often difficult to détermine just what officer or agent, or person 
transacting business upon behalf of the foreign corporation, was a 
proper person upon whom to serve process. In comparatively récent 
years, therefore, many of the states hâve enacted statutes making pro- 
vision for bringing into the courts of such states foreign corporations 
who are transacting or who hâve transacted business in such states, 
and compelling them there to litigate controversies growing out of 
such business transactions. Thèse statutory provisions are diverse; 
some of them making detailed and comprehensive provision and im- 

Çosing severe penalties, and others being of a less radical character. 
'he tendency, however, has been and is to provide such laws as will 
make it possible to compel a foreign corporation, when sued, to litigate 
in the courts of the state where it transacts or has transacted business 
ail controversies growing out of such business. 

It is familiar law that a state may entirely exclude from its borders 
a corporation organized under the laws of another state, and it fol- 
lows that, if it may entirely exclude, it may impose such conditions as 
it sees fit upon such corporation before permitting it to transaet any 
business within its territory; and each state, therefore, has the right 
to prescribe any proper mode of service of process upon foreign cor- 
porations as a condition of their doing business, provided, always, that 
the mode so prescribed is not unreasonable or contrary to the principles 
of justice. Many of the states hâve accordingly provided that, before 
a corporation can do business within their territory, the corporations 
156 F.— 51 
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seeking admission must' designate some person upon whom process 
against it may be served. Sometimes the choice of such person is left 
to the corporation, and sometimes it is required to designate the in- 
cumbent of a certain permanent officiai position in the state. The right 
of the state to require a foreign corporation to designate and maintain 
an agent in the state upon whom process against it may be lawfuUy 
served while it is aCtuâlly engagea in business in the state is, as I 
understand, conceded by défendant ; but it is contended that this pow- 
er of the state is limited to the period or time during which the cor- 
poration is actually transacting business in the state. In other words, 
whatever may be the législation upon the subject, "in order that the 
court [using the express language of counsel] may acquire jurisdiction 
of a foreign corporation by service of process on an officer or agent 
of thè corporation within the state where the court is held, it must 
appear, from some part of the record or by the rcturn, that the cor- 
poration is doing business in such state." As I hâve already indicated, 
this may be conceded to be a correct stàtement of the law, in the ab- 
sence of statutory provisions accepted or assented to by the foreign 
corporation. But in my view this principle is not to be regard ed as 
a limitation upon the power of a state to enact législation by which 
provision is made for the service of process upon a corporation after 
it has ceased to transact business in such a state, in suits involving 
controversies growing out of such business. Nor do I construe the 
authorities cited by counsel, especially those from the Suprême Court 
of thè United States, as supporting the contention of the défendant in 
this respect 

If, as is conceded, a state may entirely exclude from its territory a 
corporation, or may impose upon it conditions précèdent to its ad- 
mission, upon principle what reason can be given for denying to the 
state the power to require a corporation, before transacting any busi- 
ness within the state, to designate an a^ent upon whom process may 
be served after such corporation withdraws from the state, as well as 
during the time it is acitually transacting business in the state, in suits 
involving controversies arising out of the transaction of such busi- 
ness? If the contention of the défendant, as I understand it, be cor- 
rect, a state has no power to protect its citizens against the great in- 
convenience, if not injustice, of a foreign corporation coming into a 
state, and transacting business, and incurring numerous obligations, 
and then, before the obligations mature, so that they can be enforced, 
ceasing to transact business, and thus compelling citizens of the state 
to resort to the courts of the jurisdiction where the corporation was 
created, however distant and inaccessible they may be. What funda- 
mental principle of justice is violated by a statute which says to a 
foreign corporation, "You can corne into this state, and transact and 
carry on your business, and hère hâve the same rights and obligations 
as â domestic corporation, provided that, before you commence to 
transact such business, you will consent that, as to any matter or con- 
troversy growing out of your business opérations in the state, the 
process of the courts of the state in a suit against you by a citizen of 
the state may be served upôn a person to be designated by 3'ou, wheth- 
er such process be serVed before or after you cease to do business?" 
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The policy of such a law would be for the législative branch of the 
goverriment to consider ; but could the courts say that such a require- 
ment, if enacted, would be unreasonable or contrary to the principles 
of natural justice, or in violation of any constitutional rights of the 
corporation? 

In their reply brief, counsel for the défendant hâve cited the very 
récent case of Peterson v. Railroad Company, 205 U. S. 364, 37 Sup. 
Ct. 513, where the Suprême Court of the United States uses the fol- 
lowing language : 

"It is settled by the décisions of thls court that foreign corporations oan be 
served wlth process withln the state only whea doing business therein, and 
such service must be upon an agent who représenta the corporation In its 
business." 

But this gênerai language must, 1 think, be construed as a statement 
only of the gênerai rule repeatedly announced by that court and other 
courts. When it used this language the court was not considering the 
meaning or validity of a state law imposing conditions upon foreign 
corporations doing business in the state where the action was com- 
menced; and hence this gênerai language must be read in the light 
of the facts of that case. 

The statutes of Ohio provided that service of process upon a rési- 
dent agent of a foreign corporation authorized to contract for Insur- 
ance should be as effectuai as though the same were served upon the 
principal, the insurance company. In Lafayette Insurance Co. v. 
Frendi et al., 18 How. 404, 15 L. Ed. 461, the insurance company was 
a corporation organized under the laws of the state of Indiana, and 
through one of its agents it entered into an insurance contract with 
French in the state of Ohio by which it insured his property situated 
in that state. The property having been consumed by fire, an action 
was brought upon the contract of insurance in a court in the state of 
Ohio, and process was served upon an agent of the insurance company 
in that state. In the course of its opinion the Suprême Court says : 

"A corporation may sue in a foreign state by its attorney there, and, If it 
falls in the suit, be subject to a judgment for costs. And so if a corporation, 
though in Indiana, shouid appoint an attorney to appear In an action brought 
In Ohio, and the attorney should appear, the court would hâve jurisdlction to 
render a judgment In ail respects as obllgatory as If the défendant were with- 
ln the state. The Inquiry Is, not whether the défendant was personally wlth- 
In the state, but whether he, or some one authorized to act for him in référ- 
ence to the suit, had notice and appeared ; or, If he did not appear, whether 
ho was bound to appear or suflfer a judgment by default." 

And again the court says: 

"We consider thls foreign corporation, entering into contracta made and 
to be performed in Ohio, was under an obligation to attend, by its duly au- 
thorized attorney, on the courts of that state, in suits founded on such con- 
tracta, whereof notice should be given by due process of law, served on the 
agent of the corporation résident in Ohio, and quallfled by the law of Ohio and 
the presumed nssent of the corporation to recelve and act on such notice; 
that thls obligation is well fonnded in policy and morals, and not Inconsistent 
with any priiieiple of public law ; and that, when so sued on such contraets in 
Ohio, the corporation was personally amenable to that Jurlsdictlon ; and we 
hold such a judgment, recovered after such notice, to be as valld as If the cor- 
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poFftttbn had had Its habitat wlthln the state— that Is, entltled to the same 
falth and crédit In Indiana as in Ohio, nnder the Coostitntion and laws o£ 
the ITnlted States." 

In Railroad Co. v. Harris, 13 Wall. 65, 20 L. Ed. 354, the court, 
speaking of a corporation, says: 

"It cannot mlgrate, but may exercise Its authorlty In a forelgn terrltory up- 
on sucli conditions as may be preserlbed by the laws of the place. One of 
thèse conditions may be that It shall consent to be sued there. If It do busi- 
ness there, It wlU be presumed to hare assented, and will be bonnd accordlng- 
ly." 

And again the court says : 

"When thls suit was commenced, If the theory malntained by the counsel 
ft>r plalntlff in error be correct, however large or small the cause of action, 
and whether It were a proper one for légal or équitable cognizance, there 
could be no légal redress short of the seat of the company In another state. 
In many Instances the cost of the remedy would havé largely exceeded the 
ralué of Its fruits. In sults local In thelr character, both at law and in 
equlty, there could be no relief. The resuit would be to a large estent Im- 
munlty from ail légal responslbllity." 

In St. Clair v. Cox, 106 U. S. 350, 27 L. Ed. 222, the court says: 

"AU there Is In the légal résidence of a corporation In the state of its créa- 
tion consists In the fact that by its laws the corporators are associated to- 
gether and allowed to exercise as a body certain functions, with a right of 
succession In Its members. Its offlcers and agents constitute ail that Is visible 
of Its existence; and they may be authorîzed to act for it, wlthout as well as 
wlthln the state. There would seem, therefore, to be no sound reason why, 
to the extent of thelr agency, they shonld not be equaiiy deemed to represent 
It In the States for which they are respectively appointed, when it is called to 
légal responsibillty for their transactions. The case Is unlike that of suita 
against indivlduals. They can act by themselves, and upon them process can 
be dlrectly served; but a corporation can only act and be reached through 
agents. Servlng process on its agents In other states, for matters wlthin the 
■phere of thelr agency, Is, In effeet, servlng process on it, as much so as If 
such agents resided in the state where it was created." 

And again the court says : 

"The state may, therefore, Impose as a condition upon whleh a foreign 
corporation shall be permitted to do business wlthin her limita that It shail 
■tipulate that In any litigation arising out of Its transaction in the state it 
wlU accept as snfflclent the service of process on Its agents or persons special- 
ly designated ; and the condition would be eminentiy fit and just." 

This does not limit the power of the state to prescribe a mode of 
service confîned to the time when the corporation is actually engaged 
in business or to the agents of the corporation ; but it does confine the 
service to "litigation arising out of its transactions in the state," and 
to its agents, "or persons especially designated." 

In Insurance Co. v. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 L. 
Ed. 569, the court says: 

"A vast mass of business Is now done throughout the country by corpora- 
tions which are chartered by states other than those In which they are trans- 
acting part of thelr business, and Justice requires that some fair and reason- 
Bble means should ezlst for bringlng such corporations wlthin the jurisdlc- 
tion of the courts of the state whero th» business was done out of which th» 
dispute arisea." 
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It is true that in some, if not ail, of thèse décisions the gênerai 
principle relied upon by counsel is stated in various forms; but the 
court was not considering a case where, "as a condition upon which 
a foreign corporation shall be permitted to do business," the corpora- 
tion should stipulate "that in any litigation arising out of its trans- 
actions in the state" it would "accept as sufficient the service of process 
on" a person "specially designated." Perhaps in no other case decided 
by the Suprême Court is there a more satisfactory expression upon the 
point under considération than is found in Mutual Reserve Fund Life 
Association v. Phelps et al., 190 U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 
987. 

In the State of Kentucky it was provided by statute that before any 
foreign insurance company could transact insurance business in that 
State it should file a written consent that service of process upon any 
agent of the company in the state, or upon the state insurance com- 
missioner, in any action brought or pending in the state, should be a 
valid service upon the company. In Home Benefit Society v. Muehl, 
69 S. W. 520, 109 Ky. 479, the plaintifif, Muehl, brought suit upon a 
policy, issued by the défendant while it was doing business in Ken- 
tucky ; but the action was not commenced until af ter it had ceased to 
do business in that state and had withdrawn ail of its agents therefrom. 
The suiEciency of the service upon the insurance commissioner and the 
jurisdiction of the court were attacked, as hère, because the défendant 
was not at the time of the attempted service transacting business with- 
in the state. In commenting upon this contention the Court of Ap- 
peals of Kentucky used the following language: 

"The words of the later statute express no limitation. Whatever limita- 
tion shall be applied to It must be by implication, and when we conslder the 
purpose of the act it becomes clear that it would be frustrated by the con- 
Btruction contended for. There is no need of the right to serve process upon 
the insurance commissioner so long as the company has agents in the state, 
and we thlnk the purpose of the section was to provide a means of obtalning 
service of process upon foreign companies which no longer had agents in the 
state upon whom process might be served In sults upon contracts made In this 
state, whatever may be held as to sults upon contracts entered Into else- 
where." 

In Germania Insurance Company v. Ashby, 65 S. W. 611, 112 Ky. 
303, 99 Am. St. Rep. 295, the Court of Appeals of Kentucky had un- 
der considération substantially the same question. The court says : 

"It Is conceded that, when appellant was admitted to do business in this 
state, It filed its written consent that service upon the insurance commis- 
sioner should be sufficient to notify it of ail proceedings and actions that might 
be instituted. It stands admitted (by not being denled) that at the date of 
the service the appellant had withdrawn from the state." 

And, after quoting the Kentucky statute upon the subject, the court, 
continuing, says : 

"There is no provision In the law limlting this consent to such time as the 
Insurance company shall do business In this state. The object and purpose 
of the statute (supra) was to provide a mode of service to citizens who should 
désire to sue upon contracts of the insurance company, rather than compel 
them to go to the state of the corporation for redress. If this consent Is to be 
withdrawn as soon as the company wlthdraws, the provision, so far ag the In- 
surance company is concemed, would be a useless provision." 
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And the court reaffirms the rule laid down in the Muehl Case. 

In the Phelps Case the Suprême Court, after quoting the Kentucky 
statute above referred to, and after referring to the Muehl Case and 
quoting therefrom the extract above set forth, and also referring to 
the Ashby Case, supra, uses the following language : 

"Such décision ôf the hlghest court of Kentucky, construlng one of Its own 
statutes, If not controIUng upon thls court, is very persuasive, and It cer- 
talnly Is controIUng, unless it be held to be merely an interprétation of a con- 
tract created by the statute. As an original question, and independently of 
any expression on the part of the Court of Appeals, we are of the opinion that 
such Is the tme construction. Thls and other kindred statutes enacted in. 
varions States indleate the purpose of the state that a forelgn corporation en- 
gaging in business wlthln its limits shall submit the controversies growing 
ont of that business to its courts, and not compel a citizen havlng such con- 
troversy to seek the state in which the corporation has its home for the 
purpose of enforcing hls cialms. Many of those statutes slmply provlded 
that the foreign corporation should name some person or persons upon whom 
service of process could be made. The insufflclency of such provision is évi- 
dent, for the death or removal of the agent from the state leaves the cor- 
poration vflthout any person upon whom process can be served. In order to 
retiiedy thls defect BOpie states, Kentucky among the number, hâve passed 
statutes, like the one before ils, providing that the corporation shall consent 
that service may be made upon a permanent officiai of the state, so that the 
death, removal, or change of offlcer wlU not put the corporation beyond the 
raach of the process of the courts. It would obvlously thvpart thls purpose 
if thls association, havlng made, as the testimony shows It had made, a multi- 
tude of contracta with cltizens of Kentucky, shouid be enabled. by slmply 
wlthdrawing the authorlty It had given to the Insurance commlssioner, to 
compel ail thèse parties to seek the courts of New York for the enforcement 
of their cialms. It Is true in thls case the association did not voluntarlly 
withdraw from the state, but was in effect by the state prevented from en- 
gaging in any new business. Why thls was done Is not shown. It must be 
presumed to hâve been for some good and suffiolent reason, and It would be a 
harsh construction of the statute that, because the state had been coiistrained 
to compel the association to deslst from engaglng In any further business, it 
also deprlved its cltizens who had dealt with the association of the right to 
obtain relief In Its courts. We conclude, therefore, that Lhe service of sum- 
mons on the Insurance commlssioner was sufficlent to brlng the association 
into the state court, and, there belng nothing else to impeach the judgment, 
it must be consldered as valld." 

While it is true that in this Phelps Case the court incidentally re- 
marks that the record shows that the insurance company was doing 
business in the state of Kentucky at the time of the service of process, 
I construe the décision as holding, not that such fact was necessary to 
the conclusion reached, but that the Kentucky statute, as construed 
by the Court of Appeals was a valid législative act. 

In Groel V. United Electric Co., 60 Atl. 822, 69 N. J. Eq. 397, may 
be found a very elaborate discussion, with copious citations, of the 
questions hère involved. The court, in referring to the Phelps Case, 
says: 

"The défendant, however, Inslsts that service upon a designated agent, ex- 
ceptlng whlle the corporation is actually engagea in business In the state or 
after Its wlthdrawal from business in the state, is not due process of law, 
and that the Suprême Court of the United States would therefore condemn a 
statute wiilch authorlzed such service. A considération of the reasoning of 
that court upon the subject-matter makes It dlfflcult to see how this con- 
tention can be sùstalned ; and I think that its décisions Ukewlse indleate that 
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It has already declded the contrary, or haa tntlmated that It wlU so dé- 
cide when called upon so to do." 

And thereupon an extract is quoted from the Phelps Case, supra. 

Sec, also, Davis v. K. & T. Coal Co. (C. C.) 129 Fed. 149 ; Hadley 
V. Standard Oil, 91 S. W. 1066, 194 Mo. 124; Forrest v. Bridge Co., 
116 Fed. 357, 53 C. C. A. 577. 

My conclusion upon this phase of the case is that it is within the 
power of a state to prbvide by statute that before any corporation shall 
transact business within its borders such corporation shall designate 
an agent in the state, or consent that the incumbent of a certain office 
within the state shall be its agent, for the service of process in any 
suit in the courts of such state involving a controversy growing out 
of the business transacted by such corporation within the borders of 
such state, whether such suit be brought before or after the corporation 
ceases to do business, and that a corporation, having assented to such 
statutory provisions and designated an agent, must respond to process 
served upon such agent in the mode prescribed by law. 

There still remains to be considered the question whether or not the 
act of the Idaho Législature, in compliance with which North was ap- 
pointed, contemplâtes that a valid service may be made upon the des- 
ignated agent after the corporation has ceased to do business in the 
state. It is unfortunate that, in this respect, the act has not received 
an interprétation by the Suprême Court of Idaho, whose construction 
I would be inclined, if not required, to follow. It is doubtless possible 
to construe the act so as to confine the authority of the agent to the 
period during which the corporation transacts business; but it must 
be conceded that such a limitation is not found in the language of the 
act and must be read into it by implication. The act expressly pro- 
vides that : 

"Such notice and désignation of agent on whom process may be served 
shall run from the time of flling same, as herein provlded, untll hls sue- 
cessor Is appointed by such flling or such office becomes vacant by résigna- 
tion flled by such agent In the office in which hls appolntment Is flled or by 
hls death or removal from such county." 

Under the express terms of the law, therefore, North was at the time 
of the service in question apparently the duly authorized statutory 
agent of the défendant, and only by construing the act to be limited 
to the period during which a corporation is actually "doing business" 
in the state can the défendant be relieved of the effect of a légal serv- 
ice. The language of the Kentucky statute involved in the Muehl 
Case, supra, is, in my judgment, more readily susceptible of such con- 
struction than is the language now under considération ; but the Court 
of Appeals of that state expressly held, in the case above cited, that 
service after the corporation had ceased to do business in the state 
was valid, and in the Phelps Case, cited supra, the Suprême Court of 
the United States approved of this construction in the following lan- 
guage : 

"As an original question, and Independently of any expression on the part 
of the Court of Appeals, we are of the opinion that such is the true constnio 
lion. This and other Itindred statutes enacted in varions States indlcate Haa 
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purpose of the state that foreign corporations engaging In business within. Us 
llmlts shall submit the controversies growiug ont of that business to Its 
courts, and not compel a citizen havlng such a controversy to seek the state in 
which the corporation has its home for the purpose of enforcing bis clalms." 

It is doubtless true that the défendant, without great difficulty, 
could hâve so arranged its affairs when it ceased to do business in the 
state that valid service could not hâve beenmade upon North; for 
the act under considération does not make adéquate or comprehensive 
provision for ail contingencies. But it does not necessarily foUow that, 
because inadéquate provision was made, it was not intended to make 
any provision at ail. The gênerai purpose of the act is obvions. It is 
toenable persons transacting business with a foreign corporation in 
this state to compel such corporation to litigate, in the courts of this 
state, controversies growing out of such business. If this right to 
sue virtually ceases the moment the corporation terminâtes its active 
business opérations in the state, the purpose of the act is substantially 
f rustrated. So long as the corporation is actively carrying on business 
in the state, it can be "found" in the persons of its business agents, 
upon whom process may therefore be served; and the function of an 
agent appointed under the statute solely for the service of process does 
not become highly important to persons who hâve dealt with the cor- 
poration until it has ceased to do business in the state. 
_ And what reason, in justice, can be given why I should reject the 
literal meaning, and seek for a construction of the act which would ren- 
der a service like this inefïective? Whether the cause of action grow 
out of a contract or be on account of a tort, presumably, as a ruie, it 
can be litigated with less expense and inconvenience and with more 
equality in the territory where the transactions took place than in a dis- 
tant state. In the présent case the conditions are not extrême or ex- 
traordinary ; but, if I adopt a construction of the act under considéra- 
tion favorable to the defendant's contention, the plaintiff, in order to 
assert his claim, must institute suit in the state of New York, thou- 
sands of miles away frora the jurisdiction in which tlie cause of action 
accrued. And it is difficult to imagine what benefit would thus accrue 
to the défendant, other than that arising from the disadvantage to the 
plaintifï, which would necessarily ensue and which has no relation to 
the merits of the case. The physical conditions out of which the cause 
of action grew are hère, and they can be more easily and economically 
reproduced in a court in Idaho than in a court in New York. If there 
is any presumption at ail, it is that more witnesses for either party are 
in readi of the process of the courts in Idaho than of the courts in 
New York; and certainly it would not be contended that in gênerai 
the courts of a foreign jurisdiction would hâve any advantage over 
the courts where the cause of action arose in properly construing and 
applying the local laws and customs to a correct adjudication of the 
controversy upon its merits. 

Moreover, while with a literal construction the practical applica- 
tion of the law is not entirely free from embarrassment, its efficient ad' 
ministration, if it be construed as contemplating service of process only 
while the foreign corporation is engaged in business, will be rendered 
extremely difficult, if not, in a great many cases, whoUy impossible. 
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As the court records disclose, it is often a matter of extrême nicety to 
détermine whether or not, at the time of service, a corporation was, in 
contemplation of law, "doing business" within the state; and under 
such interprétation the sufficiency of the attempted service upon a des- 
ignated agent would not infrequently be more difficult of adjudica- 
tion than the merits of the controversy, for the moment a foreign cor- 
poration ceased in fact to "do business," however extensive its opéra- 
tions may hâve theretofore been, it would cease to be amenable to the 
process of the courts in Idaho, notwithstanding that through the public 
records of the state it continued to proclaim the authority of its 
designated agent And if "doing business" in the state implies, as 
some courts hâve held, "corporate continuity of conduct in that re- 
spect," a foreign corporation might comply with the requirements of 
the act by filing its articles of incorporation and designating an agent, 
so as to hâve the advantage of that provision which confers upon it 
like privilèges with domestic corporation, and yet Ait into the state 
and out again in such a way that it would be almost impossible suc- 
cessfuUy to serve process upon it. 

I hâve therefore concluded to hold that this act contemplâtes that 
where a foreign corporation, in order to acquire the privilège or fran- 
chise thereby conferred of transacting business and holding property 
in Idaho, has complied with the terms of the act, and has filed ar- 
ticles of incorporation and designated an agent, and has thereupon 
transacted business in the state, valid service of process in a suit 
against such corporation involving a controversy arising out of such 
business may be made upon its agent so designated, whether the serv- 
ice be made before or after the corporation ceases to transact business 
in the state. 

It foUows that the motion in each case must be denied, and it-is so or- 
dered. 



EOCKT MOUNTAIN BELL TELEPHONE OO. v. MONTANA FEDERATION 

OF LABOB et al. 

(Circuit Court, D. Montana. August 7, 190T.) 

No. 83a 

1. IWJTTN<mON— PaBTIES, 

In a suit for an Injunction to restraln certain voluntary labor organlza- 
tions and offlcers and membera of the same from Interfering with the busi- 
ness of complalnant, where It Is alleged in the bill that the acts com- 
plalned of were commltted pursuant to a conspiracy entered Into between 
the members of such organizatlons, It Is not essentlal that ail of such 
members be made parties. 

a. CotJBTS— JuBismoTioN OF Fedehai, Coubts— Amouwt in Dispute. 

In such a suit the amotmt In dispute for the purpose of determlnlng the 
Jnrlsdlctlon of a fédéral court Is the value of complalnant's right to con- 
duct Its business, and an allégation In the blll that complainant wlll be 
damaged by the acts of défendants In a sum exceedlng $2,000 Is suffleient 
to confer jurlsdlctlon. 

[Ed. Note.— For cases In point, see Cent DIg. vol. 13, Courts, S§ 890, 897.1 
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3. INJUNCTION — GeOUNDS — UNLAWFUL IsTEBFEBBNCE WITH CbMPLAIHAHT'S 

Business. 

Durlng a strlke of the local employés of complalnant téléphone Com- 
pany, the members of certain labOr organlzatlons, défendant, by concerted 
action, Issued and dlstrlbuted and posted différent clrculars for the ex- 
pressed purpose of Induclng patrons of complalnant to withdraw thelr 
patronage, and of preventing persons from entering Its employ, unless It 
would accède to the demanda of the strikers. Such clrculars characterlzed 
complalnant as "unfalr," as a "legallzed hlghwayman," and Its employés 
as "scabs." They exhorted people not to patronize It, and stated that the 
members of the organlzatlons had voted to glve thelr patronage only to 
certain flrms because others had refused to stop uslng complalnant's télé- 
phones. Held, that such acts established an unlawful consplracy to Inter- 
fère wlth and destroy the lawful business of complalnant, and that com- 
plalnant was entitled to an Injunetion to restrain défendants prosecuting 
the object of the consplracy by such methods. 

[Ed. Note. — For cases In point, see Cent. Dlg. Tol. 27, Injunetion, %% 108, 
109, 174, 175.] 

In Equity. On motion for temporary restraining order. 

Thls is an application for a restraining order, to restrain the respondents, 
and each of them, and thelr offlcers, servants, and employés, and ail persons 
actlng through or under them, from Interferlng wlth or obstructlng the trans- 
action of the business of the complalnant, the Rocky Mountain Bell Téléphone 
Company, In Llvlngston, Mont, or from persuading others so to interfère, or 
from Interferlng wlth any person who may désire to enter the employ of the 
téléphone company, either by threats, Personal violence, abuse. Intimidation, or 
any other means calculated or intended to Interfère wlth the business of the 
complalnant, or from induclng any person to leave the employ of the company 
in the dly of Llvlngston; from boycottlng the téléphone company by the cir- 
culation of banners, or the posting or dlstrlbutlng of handbllls or clrculars con- 
talnlng opprobrlous or Injurlous eplthets against complalnant; from Interferlng 
wlth, Intlmidating, boycotting, molestlng, or threatening in any manner the 
patrons and customers of complalnant, or any other person or persons, wlth 
the purpose of Induclng them not to do business with the complalnant ; from 
glvlng directions to commlttees. associations, or otherwise, for the performance 
of any act or threat mentloned, or in any manner obstructlng or Interferlng 
wlth the regular opérations and eonduct of the business of the complalnant; 
and for such other and further relief as shall be équitable and rlght. 

Complalnant Is a téléphone company dolng business throughout Montana. 
It is allégea that respondents are voluntary unincorporated associations of 
persons, and that Fairgrieve, Smith, Thorpe, and others mentloned are ofBcers 
of the respective respondent associations. The blll allèges that the téléphone 
company employs many operatora in Llvlngston, and that about March 1, 1907, 
many of the employés demanded hlgher wages, and that, when the company 
refused to comply with the demand, many of the employés left the service of 
the complalnant and refused to work for It. It Is alleged that the Montana 
Fédération of Labor, Llvlngston Trades & Labor Coundl, and Téléphone Oper- 
ators* Union No. 42 are voluntary associations, and that thelr proceedings 
are secret ; and that In March, 1907, they conspired, co-operated, and combin- 
ed to compel comj^ialnant to accède to the demands of Its employés, and that, 
in pursuance of such consplracy and combinatlon, and for the purpose of boy- 
cotting the complalnant and Its business, and wlth the unlawful design of In- 
duclng the patrons and customers of complalnant to withdraw from It thelr 
custom and patronage, and to interfère with and ruin the business of the com- 
plalnant, they caused to be prlnted handbllls or clrculars, the substance of 
which l8 herelnafter referred to. It is alleged that, by sollcitatlon and per- 
suasion and Intimidation and threats, many of the patrons of the complalnant 
were compelled to stop uslng the Rocky Mountain Bell téléphones, and that the 
respondents are attempting to persuade and compel employés to leave the serv- 
ice of complalnant, and that, by reason of the acts of the respondents, great 
damage and injury hâve been done to the complalnant ; and that respondents 
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threaten to continue to do the unlawful aets complained of unless enjolned by 
the court. 

A number of affidavlts were flled by complainant Bupporting the alléga- 
tions of Its bill, and certain affidavlts were flled by the défendants denying 
the facts alleged In the bill. The matter came on for hearlng, and, after the 
défendant Thoi-pe had testifled in his own behalf, the court ordered the ac- 
tion dismissed as to him, but granted a restrainlng order as to ail other dé- 
fendants. 

H. G. Mcintire and S. H. Mcliitire, for complainant. 

T. J. Walsh, C. B. Nolan, and W. ï. Pigott, for défendants. 

HUNT, District Judge (orally, after stating the facts as above). 
While I hâve looked at the bocks that were cited yesterday by boùi 
sides, I do not at this time prétend to enter elaborately into the ques- 
tion that is presented by the application and the questions that were ar- 
gued, as I hâve really not had time to do so, as much as I should like 
to bave taken it, and I am considering the matter only with a view to 
the exercise of the discrétion that rests in the court to grant a tem- 
porary restraining order. The whole question relates to the power of 
a court of equity to restrain défendants, who are charged with inter- 
fering with the business of a corporation, with regard to the right of 
molestation and of boycott. 

Incidentally, counsel raised a question as to the citizenship of 
some of the parties, and I find that, in the case of Hopkins et al. v. 
Oxley Stave Co., 83 Fed. 912, 28 C. C. A. 99, which is analogous to 
this, the question of jurisdiction was considered in awarding an injunc- 
tion, and, when the point was raised, Judge Thayer answered it in this 
way: 

"The first proposition contended for by the appellants is that the trial court 
acted without jurisdiction in awarding an Injunction. The ground for this 
contention consists in the fact that In the bill, as originally flled, two per- 
Bons were named as défendants who were citizens and résidents of the state 
of Missouri, under whose laws the Oxley Stave Company was incorporated. 
But as the case was dismissed as to thèse défendants and as to the two vol- 
untary unlncorporated associations, and as to ail the members thereof who 
were not speclfieally named as défendants in the bill of complaint, before an 
injunction was awarded, and as the bill was retalned only as against persons 
coneemed In the alleged consplracy who were citizens and résidents of the 
State of Eansas, the objection to the jurisdiction of the court Is, In our opin- 
ion, without merit" 

There was a suggestion made as to indispensable parties, to which 1 
listened with a great deal of interest, and I find that Judge Thayer 
discussed that matter in the same case, saying : 

"It is further urged that the trial court had no right to proceed with the 
hearlng of the case In the absence of any of the persons who were members of 
the two voluntary organlzations, to wlt, the Coopéra' Union, No. 18, and the 
Trades Assembly of Kansas City, Kan., because ail the members of those or- 
ganlzations were parties to the alleged consplracy. This contention seems to 
be based on the assumptlon that every member of the two organlzations had 
the right to call upon every other member for aid and assistance In carrying 
eut the alleged consplracy, and that an Injunction restraining a part of the 
members from rendering such ald and assistance would necessarlly operate 
to the préjudice of those members who had not been made parties to the suit 
In other words, the argument Is that certain Indispensable parties to the suit 
hare not been made parties, and that full relief, consistent with equltjr, can- 
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not be adminlBtered wlthout thelr présence upon the record. We do not dis- 
pute the existence o£ the rule whleh the défendants invoke, but It Is apparent, 
we thlnk, that It bas n» application to the case in hand. The présent suit 
proceeds upon the theory — wlthout whlch no relief can be afforded — that the 
agreement entered Into between the members of the two voluntary associa- 
tions aforesaid Is an unlawful conspiracy to oppresa and Injure the plaintift 
Company ; that no rlght whatsoever can be predicated upon, or hâve Its orlgln 
In, such an agreement; and that the members of the two organlzatlons are 
Jolntly and severally liable for whatever Injury would be done to the plalntllï 
Company by carrylng out the object of the alleged agreement. The rule Is as 
well settled In equlty as It Is at law that, where the rlght of action arises ex 
dellcto, the tort may be treated as Joint or several, at the élection of the In- 
jured party, and that he may, at his option, sue elther one or more of the 
joint wrongdoera. • ♦ • We percelve no reason, therefore, why the case 
was not properly proceeded wlth against the appellants, although numerous 
other persons were concerned In the alleged combinatlon or conspiracy." 

The point was also made, incidentally, as to the amount involved. 
I find that the Court of Appeals of this circuit touched upon that 
matter in the case of Evenson et al. v. Spaulding et al. (C. C. A.) 150 
Fed. 617, which was an appeal from an order granting an injunction 
pendente lite in a matter relating to a boycott and interférence. The 
case was argued before Judges Gilbert, Ross, and Morrow; and 
Judge Gilbert, speaking for the court, said: 

"It Is eamestly contended that the court had no jurlsdlction of the cause, 
for the reason that It dld not appear from the blll that the requlsite amount 
In controvergy was Involved. As we read the allégation of the amount In 
controversy, It Is that the value of the matter in dispute exceeds $25,000, and 
that, In addition thereto, the appellees bave been Injured by the acts of the 
appellants In excess of the sum of $25,000. The statement of the amount in- 
volved Is made under oath. It Is not denled elther by plea, answer, or by any 
affldavlt. It Is true that the blll does not set up the value of the appellee^ 
business, or speciflcally allège the extent to which it wlll be damaged by the 
acts of the appellants ; but It Is clear from the avermenta of the blll that the 
matter In dispute, the value of whlch In the complaint is laid at more than 
$25,000, Is the rlght of the appellees to conduct thelr business in the state ot 
Washington. The blll sets forth the damages whlch bave been sustained by 
the appellees wlthln the few weeks prier to the commencement of the suit, and 
présents facts showlng the extent of thelr business in the state of Washington 
whlch bas been Interfered wlth, and whlch wlll be Interfered wlth In the future 
nnless protected by Injunction. A case in point Is Butchers* & Drovers' Stock- 
yards Co. V. Loulsvllle & N. R. Oo., 67 Ted. 35, 14 C. C. A. 290, in whlch Judge 
Taft, speaking for the Circuit Court of Appeals, sald : 'The averment of the 
blll Is that the injury and damage done to Its business by the refusai of the 
rallroad company to afCord to It such transportation and shlpping facllitles 
iB Irréparable, and largely exceeds the amount of the sum of $2,000. The dam- 
age done by the refusai is to be estimated by the value of the rlght denled, 
and therefore the allégation that the damage largely exceeds $2,000 is Inferen- 
tlally a statement that the value of the rlght denled is largely in excess of 
$2,000. Bveu' if thls averment refers, as claimed by counsel, to damages sus- 
tained by complalnant before the flllng of the blll, It glves rlse to the necessary 
Implication that the subséquent permanent Injury, uniess enjolned, wlll ex- 
ceed In pecunlary amount that already suffered, because the past damages only 
eovered a period between the demand and the flllng of the blll.' Other cases 
in point are Pennsylvanla Co. v. Bay et al. (O. C.) 138 Fed. 203 ; Board of Trade 
of the Olty of Chicago v. Cella Corn. Oo., 145 Fed. 28, 76 C. O. A. 28." 

I cite thèse cases merely as bearing upon some questions that were 
incidentally touched on yesterday. Now, we corne to the merits of the 
matter. The averments of the bill make out a strong case against 
thèse défendants of an attempt to injure the business of complainant, 
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to interfère with others who désire to transact business with it, and to 
induce persons not to hâve business relations with it, It is charged in 
the bill of complaint that : 

"For the purpose of boycotting your orator and Its said business, and with 
the unlawful desîgn and Intention to Induce the patrons and customers of 
your orator to wlthdraw from it their custom and patronage, and to Interfère 
with and ruin the business of your orator, caused to be printed handbills or 
circulars, whereln the term 'unfalr' and other opprobrlous and Injurloua 
epithets were applied to your orator, copies of which said handblllfl or circulars 
*re as follows, to wit: 

"'Eton't Patronize 

"'The Bell Téléphone Company. It Is unfalr to Montana Fédération of 
Labor. 

" 'The girls are on strike for living wages In the foUowlng places : BlUIngs, 
Eed Lodge, Llvingston, Bozeman, Lewlstown, and Great Falls. 

" 'The Company is offering inducements to "scabs" advertlsing In the papers 
to pay board and room In addition to wages. 

" 'Don't disgrâce your sex. Keep away. We wlU wln, or put the corpora- 
tion out of business. We ask your help In thls fight Humanity demands it' " 

It cannot be successfuUy contended that that does not carry with 
it a threat to ruin the business of the corporation unless it yields 
to the demands made upon it for the payment of additional wages to 
certain of its employés. I believe it was intentionally and designedly 
framed to wam girls who might be désirons of entering the employ 
of the Bell Téléphone Company from seeking employment with 
or accepting employment from it. I believe that it was intended to 
intimidate, that it was calculated to intimidate, and that it would in- 
timidâte any girl of ordinary moral force. An extraordinary girl of 
unusual nerve, and of unusual pluck, might say that she would 
not care for that kind of a circular, and would not care whether she 
would be held up as a disgrâce to her "sex," and would not care 
whether she would be declared "unfair" by an association, but that she 
would go to work. 

Another of the circulars reads as follows: 

"AttentlonI 
•^tlzens of Llvingston and Vlclnltyl 
"Patronize Home Industry ! 
"A dollar spent with a Home Institution Is a dollar saved to the communlty. 
Don't send your money to forelgn stockholders by patroniztng a foreign cor- 
poration. The Home Téléphone Company believe In paying wages to Its em- 
ployés, therefore it has agreed to pay to ail girls in Its exchange In Llvingston 
$50 and $60 per month, a closed shop and 9 hours work. Don't be held up by 
legallzed highwaymen." 

I believe that is an express warning to persons not to permit them- 
«elves to become patrons of a foreign corporation, characterized hère 
as a "legalized highwayman." 

Another circular reads as follows: 

"To tbe Citizens of Llvingston: 

"Any person, persons, or flrm, ustng the Bocky Mountain Bell Téléphone, local 
or long distance, or patronlzing them In any way, will thereby forfeit the pat- 
ronage and support of organlzed labor of the dty of Llvingston." 

That, of course, is intended to dissuade persons from transacting 
'business with the Rocky Mountain Bell Téléphone Company. It ia 
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intended to f righten persons frOm carrying on business wîth that Com- 
pany ; and it is a part of an apparent systematic attempt to coerce peo- 
ple into refraining from giving their patronage to the complainant 
Another cirçular reads : 

"To Organized Labor and Ail Sympathizers : 

"The Business Men's Association bas organized for the purpose oî flghtlng 
organized labor of the clty of Livlngston and Tlclnity, and also refuse to stop 
uBlng the Bell long distance téléphone." 

That, of course, is but confirmatory, so far, of the only construction 
that can be put upon the cirçular just heretofore read. The cirçular 
continues as follows: 

"Therefore, we, the members of Trades and Labor Councll and ail aflailated 
unions in the clty and vlcinity hâve seen fit to take the following action to 
further the Interests of organized labor, such action as follows: That we 
tbrow ail of our natronage to the following flrms only," etc. 

The défendants did not undertake to say that they would throw 
their patronage to the following firms, but to the following fimis only, 
thus discriminating invidiously against those firms that continued to 
use the Bèll long distance téléphone. The more that one reads thèse 
circulars, the more the conclusion becomes irrésistible that they were 
prepared in the interest of an association of persons whose purpose at 
that time was to boycott the' téléphone company, and to coerce it, in 
so far as possible, into the payment of certain wages to certain of its 
employés, and to frighten persons from accepting employment with it. 

The affidavit of Mr. Fairgrieve does not deny that thèse posters 
were circulated. He says, however, that they were posted with no in- 
tent other thafl to ''compel or induce, by persuasion in the shape of 
oral communications, and written and printed handbills and 'dodgers,' 
said company to pay to the women and linemen in its employ at Liv- 
ingston, and in the vicinity of that town, such wages as wouîd permit 
said women and linemen to live without becoming county charges or 
paupers, and that the purpose and intent of défendants was, and has 
been, and is now, to adopt and pursue ail lawful means, to the end that 
said company shall pay to such women and linemen a living wage, 
to wit, a wage equal to that paid by said company to its women and 
linemen at Helena and in the vicinity of that city." The affidavit fur- 
ther States that the défendants, "without any malicious design or in- 
tent, proceeded to persuade and induce persons generally from be- 
coming operators or linemen in Livingston and vicinity." Observe 
that there is impliedly an admission that the purpose of the circulars 
was to prevent persons from entering into the employ of the télé- 
phone company. Continuing, the affidavit reads that the défendants 
"attempted, by means which the défendants believed to be lawful" — 
that is just where the fundamental error lies— -"to induçe others to 
desist frpm patronizing or having business relations with complainant 
at lyivingstonj. or with any other person or company patronizing com- 
plainant at Uivingston ; that some of the défendants, in pursuance of 
its said purpose, posted, or caused to be posted and circulated, the 
handbills 91: , 'dodgers' mentioned in the biU of complaint, and affiant 
States fhât the màtters contained in said handbills of 'dodgers' were 
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and are true, and stated the conditions existing." That is to say, that 
tlie complainant company is a "legalizéd highwayman," that it is em- 
ploying those whom défendants designate as "scabs," and that it is "un- 
fair," and that it should not be patronized by persons in Livingston 
who are in sympathy with the association, of which Mr. Fairgieve is an 
officer and member. Continuing, the affidavit reads : 

"Thàt the défendants at no tlme used any force or fraud In the effort to 
accompUsh the purposes stated ; that as soon as complainant shall pay to Its 
operators and linemen In Livingston and vlclnity the wages which It should 
pay, as herelnbefore stated, défendants wlll cease any opposition to complalnr 
ant, and wlthdraw Its dodgers and ask ail the friands of labor to résume busi- 
ness relations with It at Livingston and rlclnlty; that the sole purpose and 
Intent on the part of défendants, or any of them, in clrculating and postlng 
sald 'dodgers,' was to advance, as far as they could, In good falth, the cause 
of the laborlng men and women of organized labor." 

So that, taking the affidavit of Mr. Fairgrieve, and the other corrob- 
orative affidavits, which are only material in so far as they affirm the 
view taken by Mr. Fairgrieve, it puts the case in a position where it 
is admitted that thèse circulars were posted ; that défendants' intention 
was to dissuade people from entering into the employ of the complain- 
ant company, and to compel, so far as they could, the payment of cer- 
tain wages to the operatives, and it is stated, further, that, if the compa- 
ny will consent to pay the wages demanded, then opposition will be 
withdrawn. Thus we hâve a combination, an admitted combination, or 
association of individuals existing and moving towards an end, which, 
as I hâve indicated before, is the interférence with the business of the 
complainant company by preventing patrons from patronizing it, or op- 
eratives from entering into its employ, and holding it up to opprobrium 
âs a "legalizéd highwayman." 

It is now necessary to look into the question whether such a com- 
bination is forbidden by the law, and whether or not a court of equity 
will reach out and prevent a continuance of such methods by serving 
an injunction process against persons guilty of the acts. One of 
the most interesting cases I hâve been able to find in the few hours 
I hâve devoted to the study of the case is that of Callan v. Wilson, 
127 U. S. 540, 8 Sup. Ct. 1301, 33 L. Ed. 223, decided by Justice Har- 
lan 20 years ago. Callan was charged with conspiracy, and he was 
taken before a police magistrate in the District of Columbia, and com- 
mitted to jail. He applied for a writ of habeas corpus, upon the 
ground that he was unlawfuUy deprived of his liberty in violation of 
his constitutional rights; the principal point being that a conspiracy 
was an offense of so high a nature that he had a right to trial by jury, 
and that the police court exceeded its jurisdiction when it imposed a 
fine upon him. This is the language of Justice Harlan : 

"The Information showed that one Franz Krause, Louis Naeeker, Angnst 
Napcker [and others] were durlng the months of July and August, 1887, rési- 
dents of this district, each pursulng the calllng of a muslcian; that durlng 
those months there was In the district an association or organlzatlon of mnsl- 
clans by the name of "The Washington Musical Assembly, No. 4308, K. of L.,' 
contai ning 150 members, and a branch of a larger association known as 'The 
TCnights of I^abor of America,* extending throughout the United States, and 
having a membership of flve hundred thousand persons, of which 10,000 were 
résidents of this district; that durlng the perlod named Bdward C Llnden, 
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LonlB P. Wlld, John S. Plstorlo, James O. Callan (the appellant), Joseph B. 
Oaldwell, George N. Sloan, John Fallon, Anton Fischer, and Frank Plstorlo, 
yrere members of the said local assembly, each pursulng the calling of a musl- 
clan; that on the 17th day of July, 1887, sald local association Imposed upon 
Franz Krause, one of its members, two fines, one of $25 and the other of $50, 
whlch he refused to pay upon the ground that they were Illégal ; and that sald 
lilnden, Wlld, Plstorlo, Callan, Caldwell, Sloan, Fallon, Fischer, with sundry 
other persons, whose names were unknown, dld, on the 7th day of August, 
1887 [just 20 years ago to-day], unlawfuUy and malielously combine, conspire, 
and confederate together to extort from Krause the sum of $75 on account of 
sald fines, to prevent the parties flrst above named — Krause, Naeeker and 
others — and each of them, from pursulng thelr calling and trade anywbere In 
ttie United States; and to 'boycott,' Injure, molest, oppress, Intimidate, and 
reduce to beggary and want, not only sald persons and each of them, but 
any person who should work with or for them, or should employ them or 
elther of them. The Information charged that the manner In whlch the de- 
fendants, 80 consplrlng, proposed to effect said resuit, was to refuse to work 
as muslcians, or In any other capacity, with or for the persons first above 
named, or with or for any person, firm, or corporation worklng wlth or em- 
ploylng them, to request and procure ail other members of said organlzatlons, 
and ail other workmen and tradesmen, not to work as muslcians, or in any 
capacity, wlth or far them or elther of them, or for any person, firm, or cor- 
poration that employed or worked wlth them or elther of them. and to wam 
and threaten every person, firm, or corporation that employed or proposed to 
employ the said persons, or elther of them, that If they did not f orthwith cease 
to Bo employ them, and refuse to employ them, and each of them, such per- 
son, firm, or corporation so warned and threatened would be deprlved of any 
custom or patronage, as wéll from the persons so comblning and consplrlng 
as from ail other members of said organlzatlon in and out of the district" 

In this latter respect the case is quite close to the one under con- 
sidération. The information further charged that: 

"On the Sth day of August, 1887, the sald persons, among whom was the ap- 
pellant. In exécution of the purpose of sald conspiracy, combination and con- 
fédération, sent and dellvered to each member of 'The Washington Musical 
Assembly No. 4308, K. of L.,' and to divers others persons in the district, 
whose names are unknown, a certain printed drcular of the ténor following: 

" 'Sanctuary Washington Musical Assembly 4308, K. of L. 

" 'Washington, D. G., August 8, 1887. 
•* 'Dear Sir and Brother : In accordance with a resolution of this assembly 
and in compUance wlth the constitution and by-laws of the order, you are 
hereby notlfied that the following named members of this assembly are hereby 
suspended for havlng performed with F. Krause, in direct violation of the 
officiai notice of sald Krause's suspension from this assembly. Ton wlll, 
therefore, not engage or perform, dlrectly or Indlrectly, wlth any of them.' " 

Then follow the names of the parties. A demurrer was inter- 
posed, and was overruled, and the défendants requested a trial by 
jury. The request was denied, and a trial was had before the court, 
without the intervention of a jury, with the resuit already stated. 

That part of the opinion which is material to this case is where 
Justice Harlan speaks of a conspiracy, and says : 

"A conspiracy such as is charged against hlm [Callan] and his codefendanta 
is by no means a petty or trivial offense. 'The gênerai rule of the common 
law,' the Suprême Jiidieial Court of Massachusetts sald in Commonwealth v. 
Hunt, 4 Metc. 111, 121, 38 Am. Dec. 346, 'is that It Is a crlmlnal and Indictable 
offense for two or more to confederate and combine together, by concerted 
means, to do that whlch is unlawf ul or crlmlnal, to the Injury of the public, 
or portions or classes of the communlty, or even to the rlghts of an indlvidual.' 
In State t. Bumham, 15 N. H. S96, 401, It was held that 'combinatlons against 
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law or against Indlviduals are always dangerous to the public peace and to 
public securlty. To guard against the union of Indlviduals to effect an un- 
lawful design is not easy, and to detect and punish them Is often extremely 
dlfflcult' Hawklns, in discussing the nature of conspiracies as offenses against 
public Justice, and referrlng especially to St 21 Edw. I, relatlng to confedera- 
cies to procure the indlctment of an innocent person, says that, 'notwithstand- 
Ing the Injnry intended to the party against whom such a conf ederacy is form- 
ed may perhaps be inconsiderable, yet the association to pervert the law, in or- 
der to procure it, seems to be a crime of a very high nature, and justly to de- 
serve the resentment of the law.' So In Regina y. Parnell, 14 C!ox G. C. 508, 
514, it was observed that an 'agreement to efCect an injury or wrong to an- 
other by two or more persons is constituted an offense, because the wrong to 
be effected by a combinatlon assumes a formidable character. When done 
by one alone, it Is but a civil Injury, but It assumes a formidable or aggravat- 
ed character when it is effected by the powera of the combinatlon.' TomliQ 
says that 'the word "conspiracy" was formeriy used almost exclusively for an 
agreement of two or more persons falsely to indict one, or to procure him to be 
indlcted of felony,' but that 'now it is no less commonly used for the unlawful 
comblnations of journeymen to raise thelr wages, or to refuse working, ex- 
cept on certain stipulated conditions.' • * ♦ Thèse authorities are suffl- 
cient to show the nature of the crime of conspiracy at eommon, law. It is an 
offense of a grave character, afCectlng the public at large, and we are unable 
to hold that a person charged with having committed it In this district is not 
entitled to a jury, when put upon his trial." 

Justice Harlan again had occasion to consider the matter in an opin- 
ion written by him on October 1, 1894, while he was sitting upon the 
Circuit Court of Appeals of the Seventh Circuit. The case was that 
of Arthur v. Oakes, 63 Fed. 310, 11 C. C. A. 209, 25 L. R. A. 414, 
heard by Justice Harlan, Judge Woods, and Judge Bunn ; Justice Har- 
lan delivering the opinion of the court, in which he used this language : 

"The comblnations or conspiracies which the law does not tolerate are of a 
différent character. According to the prlnciples of the eommon law, a con- 
spiracy upon the part of two or more persons, with the Intent by their combln- 
ed power to wrong others, or to préjudice the rights of the public, is in it- 
self illégal, although nothing can actually be done in exécution of such con- 
spiracy. This is fundamental In our jurisprudence. So a combinatlon or con- 
spiracy to procure an employé or body of employés to quit service in violation 
of the contract of service would be unlawful, and in a proper case might be 
enjoined, if the Injury threatened would be irrémédiable at law. It is one 
thlng for a single Indlvldual, or for several indlviduals each acting upon his 
ovm responslbility, and not in co-operation with others, to form the purpose 
of infllctlng actual injury upon the property or rights of others. It is quite a 
différent thlng. In the eye of the law, for many persons to combine or conspire 
together with the intent, not simply of asserting their rights or of aecompllsh- 
Ing lawful ends by peaeeable methods, but of employing their united énergies 
to Injure others or the public. An Intent upon the part of a single person 
to Injure the rights of others or of the public Is not in itself a wrong of which 
the law wlll take cognizance, unless some injurions act be done in exécution 
of the unlawful Intent But a combinatlon of two or more persons with such 
an intent, and under cireumstances that giye them, when so combined, a 
power to do an injnry they would not possess as indlviduals acting singly, 
has always been recognlzed as in itself wrongful and illégal." 

The matter is also discussed by Judge Thayer, in the case of Hop- 
kins V. Oxley Stave Company, 83 Fed. 9l2, 28 C. C. A. 99, to which 
I hâve already referred. I hâve cited thèse cases because of the con- 
spicuously high réputation the judges who wrote them bear, and be- 
cause of the great respect that is paid them. Reading from the syl- 
labus, this was a case where "the members of two labor organiza- 
156 F.— Ô2 
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tions entered into a combination to compel a manufacturer of casks 
aïid barfels to discontinue the use of a machine for hooping the same. 
This object was to be accomplished by notifying the plaintifï's cus- 
tomers and other persons net to purchase machine-hooped barrels, 
and by inducing the members of ail labor organizations throughout 
the countiry, and persons who were in sympathy with them, not to 
purchase provisions or other commodities which were packed in ma- 
chine-hooped barrels." After discussing the mèrits of the matter, 
Judge Thayer, speaking for himself and Judge Sanborn, Judge Cald- 
well dissenting, said: 

"It Is conceded that thelr purpose was to warn ail of the plalntlfl's immé- 
diate customers net to purchase machine-hooped barrels or casks, and to wam 
Wholesale and retall dealers everywhere not to handle provisions or other 
commodities which were packed In such barrels or casks." 

So in the case at bar we hâve a waming posted at Livingston. "This 
warning was to be made effectuai by notifying the members of ail 
associated labor organizations throughout the United States, Canada, 
and Europe not to purchase provisions or other commodities, and, 
as far as possible, to dissuade others from purchasing provisions or 
other commodities which were packed in machine-hooped barrels or 
casks. The object of the conspiracy, it will be seen, was to interfère 
with the complainant's business, and to deprive the complainant, and 
numerous other persons, of the right to conduct their business as 
they thought proper. To this end, those who were engaged in the 
conspiracy intended to excite the fears of ail persons who were en- 
gaged in making barrels, or who handled commodities packed in bar- 
rels, that, if they did not obey the orders of the associated. labor 
organizations, they would incur the active hostility of ail the mem- 
bers of those associations, suffer a great financial loss, and possibly 
run the risk of sustaining some personal injury. It may be con- 
ceded that, when the défendants entered into the combination in ques- 
tion, they had no présent intention of resorting to actual violence for 
the purpose of enforcing their demands; but it is manifest that by 
concerted action, force of numbers, and by exciting the fears of the 
timid, they did intend to compel many persons to surrender their 
freedom of action, and submit to the dictation of others in the man- 
agement of their private business affairs. Another object of the con- 
spiracy, which was no less harmful, was to deprive the public at large 
of the advantages to be derived from the use of an invention which 
was not only designed to diminish the cost of making certain neces- 
sary articles, but to lessen the labor of human hands. While the 
courts hâve invariably upheld the right of individuals to form labor 
organizations for the protection of the interests of the laboring classes, 
and hâve denied the power to enjoin the members of such associa- 
tions from withdrawing peaceably from any service, either singly or 
in a body, even where such withdrawal involves a breach of contract, 
yet they hâve very generally condemned those combinations usually 
termed 'boycotts,' which are formed for the purpose of interfering, 
otherwise than by lawful compétition, with the business affairs of 
others, and depriving them, by means of threats and intimidation, 
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of the right to conduct the business in which they happen to be en- 
gagea according to the dictâtes of their own judgments. The rights 
of an individual to carry on his business as he sees fit, and to use 
such implements or processes of manufacture as he desires to use, 
provided he follows a lawful avocation, and conducts it in a lawful 
manner, is entitled to as much considération as his other personal 
rights, and the law should aflford protection against the efforts of 
powerful combinations to rob him of that right and coerce his will 
by intimidating his customers and destroying his patronage." 

We come, now, to some cases within the Ninth Circuit, of which 
this is a part: 

Gsur d'Alêne Consohdated & Mining Co. v. Miners' Union of 
Wardner et al. (C. C.) 51 Fed. 260, 19 L. R. A. 382, decided by 
Judge Beatty. The record in that case disclosed that the Miners' 
Union attempted to drive certain persons who were not members of 
their organizations out of the camps and guiches where the mining 
opérations were conducted, and otherwise sought to intimidate them, 
and to deter them from working. Judge Beatty drew the distinction 
between what might be regarded as libel and what might be regarded 
as an attempt to interfère with a person's business by doing that which 
is subversive to the good order of a community. He said : 

"A clear distinction wlU be observed between the two classes of cases above 
noted. In tbe one, when the acts complalned of eonsist of such misrepresen- 
tatlons of a business that they tend to its injury, and damage to its proprietor, 
the offense Is simply a libel ; and in this country the courts hâve with great 
unanlmlty held that they wtU not interfère by Injunction, but that the injured 
party must rely upon his remedy at law. On the coutrary, when the attemiJt 
to Injure consists of acts or words which will operate to intimidate and pre- 
veut the customers of a party from deallng with, or laborers f roin working for, 
him, the courts hâve with nearly equal unanlmity interposed by Injunction. 
In the one case it is an injury to a man's business by libeling it ; in the other, 
by force, threats, and other llke means, he is prevented from pursuing it ; 
and, while the damage might be as great in one case as In the other, but most 
likely with différent conséquences to the good order and peace of the com- 
munity, the courts hâve determlned upon différent remédies. What consti- 
tute such actionable threats or Intimidations must be determlned in each case 
from ail the drcumstances attending it. If the things done or the words 
spolien are such that they will excite fear or a reasonable appréhension of 
damages, and so Influence those for whom designed as to prevent them from 
freely doing what they désire, and the law permlts, they may be restralned, 
and the courts wlU look beyond the mère letter of the act or word into its 
spirit and Intent" 

Another case decided in this circuit is that of Loewe et al. v. Cali- 
fomia State Fédération of Labor et al. (C. C.) 139 Fed. 71, and the 
following paragraph in the opinion of Judge Morrow is pertinent, 
particularly so in view of the posters, described in this case, that were 
put up at Livingston, and in view of the contention made by Mr. 
Fairgrieve in his affidavit: 

"The défendants contend that the allégations of the bill of complalnt and 
the supporting affldavlts are Insuffieient to justify the court In Issuing a tem- 
porary injunction; that it does not appear that any force, threat, or Intimida- 
tion bas been used by the défendants to enforce the alleged boycott against 
tbe product of complalnant's factory ; that ail that bas been done by the labor 
organizations nanied In the bill bas been to urge upon the frienda of labor to 
use tbeir patronage for tbe benefit of labor; tliat they had the constitutional 
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right to do thls, elther by the publication of thelr views upon the gubject or by 
eommunlcatlng them orally to thelr frJemds and to the public generally. But 
can It be truthfuUy sald that thls Is ail tbat has been done by the défendants 
and those who hâve acted wltb them in enforclng the boycott described In the 
Mil of compiaint? Are they not dolng somethlng more than speak, wrIte, and 
publlsh thelr sentiments? Are they not uslng the power of thelr combined 
numbers, actlng In concert, to drive the complalnants out of business and de- 
Btroy thelr property, unleas they are wllllng to surrender the control and man- 
agement of thelr business to a labor organlzatlonî Are they not actlng In 
combinatlon, not merely for the ultlmate purpose of advanclng thelr own In- 
tcrests as workmen, but for the direct and Immédiate purpose of Injuring the 
complalnants in thelr business and property? If thèse questions must be 
answered In the affirmative — and upon the facts before the court they cannot 
be answered otherwlse — then what follows? The vifeight of authorlty Is that 
thèse acts are unlawful, and may be restralned by injunctlon." 

In the case of Evenson v. Spaulding (C. C. A.) 150 Fed. 517, to 
which I hâve aiready referred, the Circuit Court of Appeals of this cir- 
cuit touched upon the gênerai doctrine applicable. "The affidavits," said 
Judge Gilbert, speaking for the court, "sufficiently sustained the allé- 
gations of the bill and the conclusion of the court below, and showed 
that the appellants were pursuing a systematic course of interférence 
with the business of the appellees in peddling buggies and wagons in 
the State of Washington ; that, as an agent of the appellees would go 
through the country taking in his train a number of buggies or wagons, 
the agents of the appellants would follow, generally in pairs, in order 
the better to watch, harass, and dog the steps of the peddler. Where- 
ever the peddler would stop, the followers stopped ; wherever he 
lodged, they lodged. As he started out in the morning, they were 
close in pursuit. Whenever he engaged in conversation with a cus- 
tomer, they would interrupt the conversation, and advise the cus- 
tomer not to buy, and, to 'prevent trouble,' the customer would often 
refuse to buy. The followers in every instance had no vehicles of 
their own to offer. Their declared purpose was to prevent the ap- 
pellees' agents from making sales. The resuit was fréquent personal 
altercations, and in one instance a fist fight. The appellees' agents 
were often intimidated. Some of the followers carried rifles, some 
of them had been made deputy sherifïs, and, in one instance, one of 
the appellees' agents was arrested by such a sheriff under the pro- 
vision of a law whicl^ had been declared void by the superior courts 
of the State of Washington. The proof showed a practical destruc- 
tion of the business of the appellees in the state of Washington, and 
that the purpose of the appellants, and it is not by them anywhere 
denied, was to continue in the course of action complained of. It is 
contended on behalf of the appellants that their acts were but the 
acts of competitors in business, and that they had the légal right to 
go upon the highways and engage in conversation with any one; 
and, in gênerai, to do the acts which are complained of. This con- 
tention cannot be sustained. The association was a combination of 
men engaged in varions lines of business. It had no property of its 
own save the money that was raised for the purpose of interfering 
with the appellees. It had not, nor had the majority of its members, 
any buggies or wagons for sale. * * * The appellants contend 
that their combination in itself was not unlawful, that no unlawful 
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means were used in furtherance of it, and that the damage to the 
appellees, if any they sustained, was the natural and unavoidable re- 
suit of compétition, incident to the carrying on of the appellants' busi- 
ness in a lawful manner. It is to be admitted that the appellees hâve 
no right to be protected against compétition, and that the appellants 
hâve the right to push any lawful trade by ail lawful measures and 
to keep and maintain the benefits thereof, and to exclude others from 
participation in it, if they can. But, while the appellees hâve no right 
to protection against compétition, they hâve the right to protection 
against wanton and malicious interférence and annoyance." The or- 
der granting an injunction pendente lite was afifirmed. 

The cases I hâve read well illustrate the views of the fédéral courts 
— ^the Suprême Court of the United States, the Circuit Courts of Ap- 
peals — and of the circuit judges and the district judges. It is true 
that some of the state courts do not take the same view, and yet I 
find that the Virginia Suprême Court of Appeals in the case of Ev- 
erett Waddey Company et al. v. Richmond Typographical Union (de- 
cided March 15, 1906) 105 Va. 188, 53 S. E. 273, 5 L. R. A. (N. S.) 
792, in a remarkably clear statement, used this language: 

"A combination lawful wlthin Itself may become a conspiracy wheu the pur- 
pose lu vlew Is to min or damage the business of another, because of hls 
•refusai to do some act against bis wlll or judgment; and accordlngly it was 
held In the well-consldered case of Doremus v. Hennessy, 176 111. 608, 52 
N. E. 924, 54 N. B. 524, 43 L. R. A. 797, 802, 68 Am. St. Rep. 203, that ail 
parties to a conspiracy to ruln the business of another because of bis refusai 
to do some act against hls wlll or Judgment are llable for ail overt acts ille- 
gally done In pursuanee of such conspiracy and for the conséquent loss, wheth- 
er they were active participants or not. In that case, as in the cases we 
hâve cited above, It was held that, whlle the members of the labor union bave 
the right to induce others, by persuasion and argument, to become members 
of thelr union, they bave no right to Inslst that another person uulte with 
them or flx bis scale of priées as that of the union, and make hls refusai a 
prétest to break up hls business by inducing liis customers to break thelr 
contracta and stop deallng with Mm. In the opinion It Is sald : 'No persons,. 
Indlvldually or by combination, bave the right to dlrectly or indlrectly Inter- 
fère wltb or disturb another in hls lawful business or occupation, or to threaten 
to do so for the sake of compelllng hlm to do some act whlcb, in hls judg- 
ment, bis own interest does not require. * • • Every man bas a rlgbt, 
under the law, as between himself and others, to full freedom In disposing 
of hls own labor or capital, according to hls own wiU ; and any one who In- 
▼ades that right without lawful cause or justification Cbmmlts a légal wrong, 
and, if followed by an injury caused in conséquence thereof, the one whose 
rlgbt Is thus Invaded bas a légal ground of action for such wrong." 

It is fair to say, however, that in that case the court refused to 
issue an injunction upon the facts that appeared in the evidertce. 

I hâve read the case of Marx & Hass Jeans Clothing Co. v. Wat- 
son, 168 Mo. 133, 67 S. W. 391, 56 L. R. A. 951, 90 Am. St. Rep. 
440, which was cited and read by counsel yesterday, and, with 
great respect to the learning of the distinguished court that rendered 
the opinion, I think they lost sight of some basic principles — some 
cardinal principles that underlie govemment itself. That is, while 
the right of free speech and to print or publish what one pleases is 
guaranteed by the Constitution, yet there is also guaranteed the right 
of an individual to carry on a lawful business in a lawful way, and 
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every constîtutîonal guaranty is swbject to the limitation that a man 
pursuingf a business or enjoying his rights shall always be bound by 
tlie restraints of law. Ûnless that be the correct doctrine, liberty is 
but license, and the citizen is not bound by thèse restraints of law, 
which forbid license that ultimately leads to the subversion of govem- 
ment. Theré is no doubt whatever of the right of individuals to 
withdraw from working wheresoever they please. There can be no 
doubt of it. That is a cardinal basic principle ; but there is another 
principle that is corrélative: If there be the right to withdraw from 
the service of an employer, there is the right to work for an employer. 
The very same principle of liberty that guarantees the right in one 
instance protects the man in the enjoyment of it in the other. Wheth- 
er a man be a union man, or whethér he be a "scab" — whether he 
be a nonunion man— he bas the right to work for whomsoever he 
pleases, and the law must protect the one as it must protect the other, 
in the enjoyment of his constitutional and inaliénable rights. I 
cannot but think that the court in the Missouri case omitted to give 
full weight to thèse principles. 

I hâve also read the case of Butterick Publishing Company v. Typo- 
graphical Union No. 6, 50 Mise. Rep. 1, 100 N. Y. Supp. 292, cited 
by counsel. It does not agrée entirely with the décision of the 
Suprême Court of Missouri ; on the contrary, it draws a distinction 
between persuasion by proper means and that forni of persuasion 
which carries with it intimidation, coercion, or illégal acts, and it 
recognizes, I think, those principles which uphold a man in the right 
of persuasion peaceably, and yet in his right to work. 

In granting thèse orders, courts are confronted oftentimes by dif- 
ficulties in reaching correct décisions. It may often happen that the 
facts render it hard to détermine what is just and right to ail parties 
concerned, but I think this case appeals much more strongly to a court 
of equity than a number of those which were cited in argument 
yesterday. And there is another rule, which is that a court of equity, 
in the exercise of its power, and a chancellor, in the exercise of his 
judicial discrétion, may conform his rulings to the exigencies of a 
changing society, so that there can be no situation arising out of 
modem complexities which cannot be dealt with by a court of equity, 
provided a wrong has been donc, and he who is entitled to the pro- 
tection of the law dbmes into court and asks for that protection. I 
trust that, upon refîection, the parties concerned in this matter who 
hâve posted the bills, and who hâve written or printed the circulars 
or letters which hâve been referred to, will realize that their own 
rights as citizens may some time be Invaded, and that they themselves 
may at some time ask the protection of a court of equity against in- 
vasion of their rights. If they do, the arm of the court will protect 
them, as it must now protect the complainant company in the enjoy- 
ment of its rights. 

An order in compliance with thèse views may be prepared. 
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OUMBBRLAND TELEPHONE & TBLEGRAPH 00. ▼. RAILROAD COM- 
MISSION OF LOUISIANA. 

(Circuit Court, E. D. Loulslana, Bâton Rouge Division. August 24, 1907.) 

No. 61. 

1. Tkleobaphs and TELEPHONES— State Requlation— Powers of Railboad 

Commission op Louisiana. 

Const. La. art 283 et seq., créâtes the Railroad Commission of Loui- 
siana, and confers upon It auttiority to adopt, cliange, or make "reason- 
able and just rates, cliarges and régulations" to govern railroad telegraph 
and téléphone service, etc., "to adopt such reasonable niles, régulations 
and modes of procédure as it may deem proper for the discharge of Its 
duties • • • and to regulate the mode and manner of ail investiga- 
tions and hearings of railroad companies and other parties before it in 
the establishment of rates, orders and charges." It is given power to 
summon and compel the attendance of witnesses and the production of 
bool^s and papers, and its décisions are made revieveable by the courts. 
Eeld, that such provisions did not eonfer arbltrary pov?er on the com- 
mission to make rates, but by necessary implication required it to flx 
rates or charges only after a full investigation into the tacts without 
whlch it could not détermine what rates, chargea and régulations were 
just and reasonable. 

2. Same— Manneb of Exebcising Powebs. 

The flxlng by a state commission of rates of charge to govem a télé- 
phone Company based solely on the value of the company's property in 
the State as returned for taxation and its net earnings as shown by its 
annual reports, is a merely arbitrary act, and not a valid exercise of the 
power to establish "reasonable and just rates." 

3. Same— Review of Obdebs bt Coubt— Scopb. 

Under the provisions of articles 283-286 of the Constitution of Loulslana 
which create the Railroad Commission of Loulslana, with power to make 
"reasonable and just rates, charges and régulations," goveming public 
service corporations, and provide that Its orders may be reviewed by the 
courts in an action brought against It by any party affected thereby, and 
which may be dissatisfied, as such provisions are construed by the Su- 
prême Court of the state, such an action is of a plenary character, and 
the court may not only détermine the legality and regularity of the ac- 
tion of the Commission in making the order, but may also upon évi- 
dence Introduced before it détermine the reasonableness and justness 
of the rate, charge or régulation made by the order. 

•é. Same — Obdis Mahe ht Commission— Pbesumption of Reasonableness. 

There la no presumption that rates of charge ft»r a téléphone company 
flxed by a state commission are reasonable and just, where it is shown 
that they were adopted arbitrarily without any Investigation of the 
faets necessary to enable the Commission to form an Intelligent judg- 
ment as to their reasonableness. 

5. Same— Basis of Ordeb Fixing Rates*— Value of Peopeett. 

The value of the property of a téléphone company within a state while 
a factor to be consldered is not the sole, nor probably the most impor- 
tant, factor In determinlng what would be reasonable and Just rates for 
It to charge for service between points In the state. 

6. Same— Oedeb Reviewed. 

An order made by the Railroad Commission of Loulslana reduclng the 
rates to be charged by a téléphone company for service between points 
within the state Jield illégal and null, because adopted arbitrarily on con- 
jecture, and not based on investigation or the exercise of judgment and 
discrétion as required by the state Constitution; and also because the 
rates so establlshed were not reasonable and just, it being shown that 
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the rates prevfonsly In force were reasoBable and just to the public, and 
ttaat nnder them the compauy coula nat eam as mucb as 7 par cent, net 
profit on its Louisiana investmeut. 

In Equity. Suit for injunction. 

W. ly. Granbery, Denegre & Blair, and Victor Leovy, for com- 
plainant. 

Walter Guion, Atty. Gen. of Louisiana, and E. H. McCaleb, Jr., for 
défendant. 

SAUNDERS, District Judge. 1. The complainant is a corporation 
organized under the laws of the state of Kentucky, and is domiciled in( 
and a résident of that state, and owns and opérâtes an extensive System 
of téléphone Unes and exchanges in Louisiana and other states. The 
défendant, the Railroad Commission of Louisiana, is a public corpo- 
ration organized under the laws of the state of Louisiana, and is em- 
powered by the Constitution and laws of Louisiana "to adopt change 
or make reasonable and just rates, charges and régulations" for télé- 
phone companies operating in that state on their business between 
points therein. In the exercise of the power so conferred upon it, the 
Commission on December 13, 1905, adopted an order (No. 488) fixing 
a tariflf of rates and charges on complainant's intra Louisiana toll line 
messages. This tariff was adopted by the Commission precisely as 
framed and proposed by complainant itself. On August 6, 1906, the 
Commission adopted another order (No. 553), whereby considérable 
réductions were made in the tariff contained in order 488. There is 
a preamble to order 652, which gives the reasons for the réduction in 
tfie rates as follows : 

"Dpon numerous complainjs belng made to the Commission against the 
charges made by the Cumberland Téléphone & Telegraph Company In regard 
to the rates for long distance conversations between points in the state of 
Louisiana, the Commission Instituted this proceeding, and accordingly a hear- 
Ing was bad at Bâton Rouge, Louisiana, on August 6, 1906. 

"The Commission bas fully Investigated the charges made by sald company ; 
belieyes they are unnecessarlly high and excessive, and at the hearlng the 
Company falled to show any good reason why the réductions proposed by the 
Commission shall not be made. 

"The Commission flnds It necessary however to rearrange the rates proposed 
by It In the order anci» in accordance with its conclusions ; and It Is hereby 
ordered," etc. [Then follows a detalled tariff of the rates as reduced.] 

On August 16, 1906, complainant filed with the Commission à péti- 
tion asking for a rehearing on its décision repealing the tariff con- 
tained in Order 488 and substituting the lower tariff contained in Or- 
der 553. This pétition gives the following as the grounds upon which 
it claimed a rehearing, viz. : 

"The Cumberland Téléphone & Telegraph Company hereby respectfully 
prays for a rehearing of the above case, and that the Judgment therein ren- 
dered and filed on the 6th day of August, 1906, be set aside on the (oilowing 
grounds to wlt: 

"First. The Judgment of the Commission states that numerous complaints 
hâve been made to the Commission against the charges made by this company 
for long distance conversations between points in the state of Louisiana, but 
at no tlme, elther prier to or at the trial of this case, was any spécifie in- 
formation glven to this company of the character of the complaints, or of th» 
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partlcular rates complained of, and the company was unable to meet any gen- 
esal or Indefinlte complalnt, and was not placed In the position to meet spécifie 
complaints wlth spécifie évidence that this company was not fumlshed wlth 
tbe name of a single complainant 

"Second. That the Commission has not made any Investigation whleh would 
allow It to reaeh a conclusion that the rates charged by the company were 
unnecessarlly hlgh or excessive; that thls company was entitled under law 
to be confronted wlth some charges supported by évidence sufficlent to estab- 
llsh a prima facie case before it could be called upon to answer; and that no 
évidence of any klnd whatsoever was ofCered at the trial or produced to show 
that the long distance rates of this company were unreasonable or excessive, 
nor were any of the complaints made to the Commission brought to the knowl- 
edge or submitted for the inspection of or made imown to thls company. 

"Third. That the long distance rates in force prier to this récent order, 
havlng been approved and put in force by the Commission, were in law pre- 
Bumed to be reasonable and proper until this presumption was met and over- 
come by proof, and thls company could not legally and properiy be called upon 
to offer any évidence untll this presumption had been met and a prima facie 
case made out. 

"Fourth. That the Commission proceeded upon the theory, as shown by Its 
order, that the burden was upon the company to show good reason why the 
réduction proposed by the Commission should not be made ; whereas, under the 
law, the rates then in force and established by the Commission were presumed 
to be reasonable and fair, and could not be reduced unless good reason were 
shown why the réductions proposed by the Commission should be made. 

"Fifth. Because it was shown at the trial on behalf of this company that 
the long distance rates prevalling in Loulslana were as low as existed In 
other parts of the country, and that Loulslana was enjoylng the lowest sched- 
nle of long distance rates promulgated by any téléphone company in the Unit- 
ed States, and thls, notwithstanding the fact that in many portions of the 
United States much more thlckly populated than Loulslana the revenues of 
long distance Unes greatly exceeded those in Loulslana by reason of greater 
population, and the expense of Unes and equlpment in Loulslana, by reason 
of Its damp cllmate and soll, were and are greater than in other localitles, 
and notwithstanding that it was addltionally shown and known to the Com- 
mission that the proportion of swamps and navigable waters requlrlng to be 
crossed by cables was excessive in Loulslana. 

"Slxth. Because the business of this company In thls state has not hereto- 
fore, and does not now, Justlfy the payment to the stockholders of the company 
of more than 7 per cent, divldend which Is less than what would be a reasonable 
return on capital Invested, conslderlng the nature and character of the busi- 
ness, and no showing whatsoever was made, and, in fact, there was no intima- 
tion of any kind, that the company was deriving excessive profits from its 
business. 

"Seventh. That no évidence was offered, and no tender-of any évidence made 
to show that the company's receipts and expendltures *rom toll Unes in the 
State or any examination whatsoever made Into the revenues and expenses of 
toll Unes. 

"Eighth. Because the toll rates In force and approved by the Commission 
are in themselves reasonable and fair, and should not be disturbed. 

"Ninth. Because it is not possible for the Commission to reach a satis- 
factory conclusion and be able to détermine that the company's long distance 
toll rates are hlgh or excessive unless it wlll make a thorough Investigation 
into the revenues derived by the company from its business, the expenditures 
of the company, the dépréciation, cost of maintenance, amount of investment, 
and other éléments enterlng into the probiem, whlch can only be arrlved at by 
careful, palnstaklng, and expert investigation and examination, and no sueh 
Investigation or examination has been made and no effort made to make such 
investigation. 

"Tenth. Because the rates proposed to be established by the Commission 
in its order of August 6, 1906, If put in force, would be ruinons and cause 
irréparable injury to this company, because as this company opérâtes, not only 
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In the State of Loulslana, but also In the states of Tennessee, Kentucky, 
Mississippi, Illinois, and Indiana, the toll rates in ail of sald states, whidi 
are upon tbe same schedule as prevaillng In thls state, heretofore approved by 
this Commission, would necessarily bave to be changed to> conform to the re- 
duced rates or lower rates established for Louisiana, for it would be manifest- 
ly impossible for this company to charge more in those states than charged 
in Louisiana for a similar service in the face of the fact thàt in those states 
the Unes of the company largely run through more populous districts and cost 
iess to build and maintain, and because, if thls company accepts and acquiesces 
in the new or reduced rates established by this Commission as being reason- 
able, It would not be able and could not claim that the hlgher rates charged 
in other states for similar service, rendered under more favorable circum- 
stances, were not unreasonable. 

"Eleventh. Because, even upon the theory aaopted by the Commission, its 
order of August 6, 1906, Is unreasonable, inconsistent, and unfalr, because in 
the paragraph providing for toll rates between any two points exceeding 20 
miles it establishes rates which are not only Inconsistent, but whlch would 
compel this company, if it acquiesced therein, to discriminate agalnst its pa- 
trons by charglng iess to patrons for long distance conversation between points 
exceeding 20 and Iess than 40 miles than it charged its patrons for conversa- 
tions between points Iess than 20 miles, the différence being in the pole-llne 
and air-Une measurements. 

"Tweifth. Because a comparison of rates established by the Commission'» 
order of August 6th with rates established by the Commission for similar serv- 
ice by telegraph compaules clearly shows that the proposed rates are unrea- 
sonably low. 

"Wherefore, petltlciner respectfully prays for a rehearing and that this, Its 
application, be set down for hearlng at a date to suit the convenience of the 
Commission after its vacation." 

The rehearing asked for was granted, but apparently nothing was 
donc on the rehearing except to hear argument. On the same day 
on which this argument was heard, the Commission rendered the fol- 
lowing order: 

"The Commission havlng granted a rehearing in the above case, and having 
heard the Cumberland Téléphone & Telegraph Company at Bâton Bouge, La., 
on October 10, 1906, flnds no cause to change its opinion as to what constitute 
falr and reasonable rates for téléphone toll service, as furnished by the said 
company, between places in the state of Louisiana, and as set forth in its or- 
der No. 552 adopted on August 6, 1906. 

"It is now ordered that the rates as adopted and established by the said 
order No. 552 adopted August 6, 1906, be and the same are hereby reaffirmed, 
and made effective within 10 days from the date o£ this order. 

"By order of the Commission. 

"Bâton Bouge, "(pouislana, Oct 10, 1906." 

Thereupon the complainant on October 19, 1906, filed its bill in this 
case, praying that the Commission be enjoined from putting in force 
the reduced tarifï contained in Order No. 553, that said order be de- 
clared null and void, and that the Commission be enjoined from insti- 
tuting any proceedings to compel complainant to pay fines or penal- 
ties for disregarding and violating said order. This relief is asked 
upon two grounds : (1) That the tariff in Order 488 is entirely fair, 
just, and reasonable, so far as concerns the public, but does not afford 
complainant a fair, just, and reasonable compensation for its services, 
whereas the tariff proposed in Order 553 would compel complainant 
to render its services at unreasonable, un just, and unremunerative rates, 
which would not afford complainant a reasonable return for the service 
rendered; that said reduced tariff is unreasonable and unjust in itself, 
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and is not justified by any conditions either concerning the service in 
question, or by the financial or physical condition of complainant's 
property or affairs, and would resuit in the taking of complainant's 
property without due process of law and without compensation pre- 
viously made, in violation of specified provisions of the fédéral and 
State Constitutions. (2) That said Order No. 553 was adopted with- 
out évidence or investigation justifying it, and "without making an in- 
vestigation or examination into any facts necessary to reach a déter- 
mination and without any effort in that direction." 

Before taking up the évidence in the case, let us see what under the 
Constitution of Louisiana are the powers of the Commission, in what 
manner those powers can be validly exercised, and the relation of the 
courts to the Commission, under the provision of the Constitution it- 
self. 

2. Article 283 of the Constitution of Louisiana créâtes a Commis- 
sion, designated as the "Railroad Commission of Louisiana," and ar- 
ticle 384 déclares that: 

"The power and authorlty Is hereby vested In the Commission, and It Is 
hereby made Its duty, to adopt, change or raake reasonable and just rates, 
charges and régulations, to govem and regulate railroad, steamboat and other 
water craft, and sieeping car, freight and passenger tariffs and service, express 
rates, and téléphone and telegraph charges, to correct abuses, and prevent 
unjust discrimination and extortlon in the rates for the same" on line or busi- 
ness done within Louisiana. The Commission shall hâve power to adopt and 
enforce such reasonable rules, régulations and modes of procédure, as it may 
deem proper for tbe diseharge of its dutles, and to hear and to détermine com- 
plaints that may be made against the classification and rates It may establish, 
and to regulate the mode and manner of ail Investigations and hearings of 
railroad companies, and other parties before It, in the establishment of rates, 
orders and charges and other acts required or authorized by thèse provisions. 
They shall hâve power to summon and compel the attendance of wltnesses, to 
swear wltnesses and to compel the production of boolis and papers, to talîe 
testimony under Commission and tô punlsh for contempt, as fully as is pro- 
vlded by law for the district courts. 

"Art 285. If any railroad, express, téléphone, telegraph, steamboat and 
other water craft or sieeping car company, or other party In Interest, be dls- 
satlsfied wlth the décision, or fixlng of any rate, classification, rules, charge, 
order, act or régulation, adopted by the Commission, such party may file a 
pétition, setting forth the cause pt objection to such décision, act, rule, rate, 
charge, classification, or order, or to either or to ail œt them, in a court of 
compétent jurisdiction at the domicile of the Commisfflon, against sald com- 
mission, as défendant, and either parl7 to sald action may appeal the case to 
the Suprême Court of the state, without regard to the amount Involved, and 
ail such cases, both In the trial and appellate courts shall be tried summarlly 
and by préférence over ail other cases. Such cases may be tried in the court 
of the flrst instance either In chambers, or at term time; provided, ail such 
appeals shall be retumed to the Suprême Court wlthln 10 days after the dé- 
cision of the lower court. 

"Art 286. « • • Provided, that whenever any rate, order, charge, rule 
or régulation of the Commission is contested in court, as provided for In Art. 
285 of this Constitution, no fine or penalty for disobedience thereto, or disre- 
gard thereof, shall be Incurred untll after sald contestation shall hâve been 
flnally declded by the courts, and then only for acts subsequently couimitted." 

Powers of Commission and How Exercised. The Constitution be- 
gins by authorizing the Commission to establish "reasonable and just 
rates, charges and régulations" with respect to the public service cor- 
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porations subjected to its jurisdiction. As the Commission cannot 
know by intuition what rates, charges, and régulations would be "rea- 
sonable and just," before it bas made a careful examination into ail 
the facts which bear upon those rates, charges, and régulations, it 
would be a fair inference, even if there werc nothing else in the Con- 
stitution on the subject, that the Constitution by necessary implica- 
tion requires the Commission to make full investigation into the facts 
before it establishes its rates, charges, and régulations. "Cum aliquid 
imperatur, imperatur et id perquod devenitur ad illud." The rea- 
sonableness and justice of a charge for transportation by a railroad, 
for example, dépends upon a great many facts, most of which are 
peculiar to each road. What did the railroad actually cost to construct ? 
How much does it cost to opéra te? Was the road constructed care- 
f ully, economically, and properly ? Or was it constructed extravagant- 
ly and wastefully, with unnecessary cxpenditure of money? Is the 
cost of opération only what a prudent and intelligent administration 
would incur ? Or are unnecessary expansés incurred ? Is the pay roU 
loaded down with high salaries to a f ew favored virtually sinécure of- 
ficiais? Or are the salaries only such as are customarily paid in the 
administration of similar properties of similar magnitude? What is 
the volume of business done? What are the facts in the locality in 
which the corporation opérâtes afïecting the question whether a de- 
crease in rates will lead to an increase in business ? And what, relative- 
ly to the increased business, would probably be the increased cost of 
opération? What amount of business has the company actually done 
in the past? And what has it actually cost, ail things considered, to 
do this amount of business ? What does it cost to maintain the plant 
of the Company in good working order? And what' is the best and 
most economical way to orovide for meeting this cost? AU thèse and 
many other questions of fact must bç most carefully investigated and 
considered before any Commission can act intelligently and with any 
likelihood of success in the matter of establishing "reasonable and just 
rates, charges and régulations" for public service corporations. Even 
when ail the facts, which should enter into the discussion and control 
the décision, hâve been ascertained with the utmost possible care and 
exactness, the conclusion is still doubtful in many cases. Where the 
facts are not knownt>r inquired into, the régulations made by any Com- 
mission would be mère arbitrary edicts, or, at best, only conjectures 
made in good faith, and tested at the expense of the regulated cor- 
porations. The whole spirit of our institutions revolts at the idea 
that any Commission or department of the government should be vested 
with such arbitrary and irresponsible power over the fortunes or busi- 
ness of any persons whatever, even though they belong to the much 
harassed and perplexed légal persons known as public service corpora- 
tions. In vicTY of thé fact that the Constitution in express terms au- 
thorizes the Commission only to establish "reasonable and just rates, 
charges and régulations," and of the further fact that the reasonable- 
ness and justice of such rates, charges, and régulations cannot be even 
conjectured intelligently without exact knowledge of the facts, I should 
hâve no hésitation in concluding, though there were nothing else in 
the Constitution but the bare mandate to establish reasonable and just 
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rates, etc., that the Constitution by implication requires the Commission 
to make full and adéquate investigation into the facts before it exer- 
cises its powers. It bas no arbitrary authority. It is not a bureau 
of conjecture and experiment. The provisions of article 284 of the 
Constitution seem to me to put this conclusion beyond dispute. That 
article déclares that: 

"The Commission shall hare power • • • to hear and détermine com- 
plalnts that may be made against the classification and rates It may establlsh 
and to regulate the mode and manner of ail Investigations and bearings of 
railroad companies and other parties before It, In the establishment of rates, 
orders, charges, and other aets required or authorlzed by thèse provisions. 
They shall bave power to summon and compel the attendance of witnesses, to 
swear witnesses, and to compel the production of boolis and papers, to taise 
testlmony under Commission, and to punish for contempt, as fully as is pro- 
vlded by law for the District Courts." 

Not only is the Commission furnished with the amplest power to 
investigate àll facts concerning the proper discharge of its duties, but 
express mention is made of the Commission's régulation and use of 
thèse powers in the establishment of rates, charges, orders, etc. This 
clearly indicates that the Constitution expected, and therefore requires, 
that the conferred powers of investigation shall be used in the in- 
vestigation and ascertainment of those facts which it would be indis- 
pensable for the Commission to be informed about in establishing rea- 
sonable and just rates. The idea of the Constitution is obviously that 
the Commission shall, in every exercise of the powers intrusted to it, 
use every means to learn what reason dictâtes, and to do what justice 
requires. 

In discussing the powers of a similar Commission in Califomia, the 
Suprême Court of that state say : 

"If they [the Commission] attempt to act arbitrarily, without investigation, 
or without the exercise of Judgment or discrétion, ♦ • • they violate thelr 
duty, and go beyond the powers conferred upon them." San Diego Water Co. 
V. San Diego, 118 Cal. 556, 50 Pac. 633, 38 L. B, A. 460, 62 Am. St. Rep. 261, 
cited with approval by the Suprême Court of the United States in. San Diego 
Dand & Town Co. v. National City, 174 U. S. 752, 19 Sup. Ct. 804, 43 L. Ed. 
1154. 

I think this dictum of the Califomia Suprême Court correctly states 
the law as to the powers, and the légal mode foÉ the exercise of the 
powers, of the Commission to regulate the public service corporations 
of the différent states. Thèse Commissions hâve no arbitrary powers. 
They hâve no authority to fix any rate they please simply because it 
so pleases them. Their only authority is to fix reasonable and just 
rates. This requires investigation into the facts, in order to enable 
the Commission to détermine, by the exercise of judgment and discré- 
tion upon the ascertained facts, what is reasonable and just. It would 
be as absurd to talk of the exercise of judgment or discrétion without 
a previous investigation into and détermination of the facts, as to talk 
of feats of swimming performed on dry land, or the use of the micro- 
scope in Egyptian darkness. 

Relation of the Courts to the Louisiana Railroad Commission. In 
most states the laws do not make provisions for a review by the courts 
of the action of the Commissions, when the regulated corporations 
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are dissatisfied with such action. But the Constitution of Louisiana 
expressly subordinates to the décision of the courts the final validity 
of the action of the Commission. When any party afifected by any 
order of the Commission is dissatisfied therewith, the Constitution 
déclares that the party dissatisfied shall hâve the right to file a pétition 
in a court of compétent jurisdiction, making the Commission défend- 
ant thereto. The, dispute between the Commission and the party dis- 
satisfied is then tried in court. That dispute is whether the rate, order, 
or régulation of the Commission is reasonable and just or not. The 
courts décide this question, and are bound to décide it on their own 
convictions as to what is reasonable and just under the proved facts 
of the case. The entire controversy goes into the courts in Louisiana 
for décision, and the courts are not limited to the détermination of 
the single question whether the order complained of vvould violate 
the fourteenth amendment of the fédéral Constitution, by confiscating, 
in efifect, the complainant's property, or appropriating it to the use of 
the public without allowing the owner due compensation or return 
for such use. If that question is in a particular controversy, it goes, 
of course, to the court, but the entire controversy which was between 
the complainant and the Commission is transferred in Louisiana to 
the court for its décision. When ,the controversy comes before the 
court for décision, what will be the resuit if it should appear that the 
Commission's action was so irregular as to be null? If, for example, 
it should be shown that the order complained of was in substance a 
mère arbitrary edict, made without investigation, and therefore made 
without the exercise of judgment and discrétion upon the actual and 
known facts of the case? I think a court would hâve no difficulty in 
holding such action of the Commission to be illégal and null, not be- 
cause it is demonstrated to be unjust or unreasonable, but because the 
Commission had no power to act in that manner. But could the court 
go further, and on the évidence adduced at the trial in court, which 
the Commission had not considered or passed upon, hold that the or- 
der complained of was unreasonable and unjust? My own view would 
hâve been that in such a case the court should hâve limited its action 
to declaring the order complained of to be illégal. But the Suprême 
Court of Louisiana seems to hâve decided the other way in the case 
of the Railroad Coitmission v. Kansas City Southern Ry. Co., 111 
La. 133, 35 South 487, as to the power of the state courts. In that 
case the Commission passed a gênerai order forbidding the removal 
of any switches or spurs without first obtaining the consent of the 
Commission. In ignorance of the order, the défendant, a few days 
after it had been adopted, removed the spur of an abandoned mill. 
The Commission imposed a fine of $1,000 for this violation of its 
order. The défendant resisted on the ground that the spur was 
useless and abandoned, and that there was no reason to maintain 
it., The Commission refused to hear évidence on this défense, and 
sued solely on the ground that its order had been disobeyed. 
In the suit to enforce and coUect the fine imposed by the Commis- 
sion, the défendant appeared and was permitted to introduce évi- 
dence to establish its défense. The reasonableness of the order de- 
pended on the facts pleaded in défense. The Suprême Court held 
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the order in passing the fine to be unreasonable, and therefore null; 
thus giving effect to évidence determinative of the reasonableness of 
the order, which had been first received in court and had never been 
passed on by the Commission; for the Commission had proceeded on 
the theory that mère disobedience to their order entitled them to fine 
the Company that disobeyed, regardless of évidence to show that obédi- 
ence in the particular case was not reasonably required. The Suprême 
Court rejected this theory, declared that évidence was admissible to 
show an excuse, and proceeded to pass on the évidence offered to es- 
tablish an excuse. 

3. The Commission has offered in this case only certain statements 
and exhibits furnished by the téléphone company, and tending to show 
its financial condition and property, and the évidence of its secretary. 
Mr. Barrow, and an affidavit of the président, Mr. De Fuentes, as to 
the manner in which and the facts on which the Order No. 553 reducing 
the rates, was adopted. Mr. Barrow's testimony is not as spécifie and 
clear on this point as it might hâve been, but it is due to him to say 
that he answered ail questions put to him with entire frankness. I 
gather from his testimony that the reason for adopting Order 553 was 
this : The complainant is required by law to file an annual statement 
with the Commission, showing, among other things, the value of its 
property in Louisiana and the net amount realized from its Louisiana 
business. On the basis of the value shown by thèse statements, the 
complainant was making from 10 per cent, to 15 per cent, a year. The 
Commission was of opinion, therefore, that on its own showing the 
profits made by the complainant were unreasonably large, and ac- 
cordingly made the réduction contained in Order 552. Mr. Barrow 
admits that thèse annual statements of the complainant showed only 
the valuation placed on the company 's property in Louisiana for the 
purposes of taxation, and that such valuation of the property was not, 
in his opinion, its real value. Yet the réductions ordered were based 
solely, so far as appears, on the relation between the valuation so 
shown and the profits made by the company. The problem of fixing 
reasonable and just rates is a much more diiïicult and intricate prob- 
lem than this simple rule of three method followed by the Commission. 
The factors to be considered are far more numerous and the opération 
much more complicated. In the oral argument it was conceded that it 
would be fair for complainant to eam 7 per cen* net dividend on its 
actual investment in Louisiana from its Louisiana business. The 
évidence is clear that the complainant is not now earning that much in 
its Louisiana business alone, nor on its Louisiana business with a pro- 
portion of interstate business added. It is urged by the Commission 
that included in the Louisiana investment of complainant is a sum 
earned from Louisiana business set aside in the reserve fund and then 
used in extending the System in Louisiana, and now treated as a part 
of the Louisiana investment of the stockholders. This may be so to 
some extent — it is certainly possible. But it is impossible for me to 
détermine from the figures in the record to what extent, if at ail, it is 
a fact. Counsel for défendant hâve not themselves undertaken to in- 
dicate what, even in round figures, they consider is the sum thus earned 
in the business and reinvestéd in the business, without having been 
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distrîbuted to the shareholders in dividends. It will be time to con- 
sider the légal results from such a state of facts when it shàll hâve 
been shown to exist in a definite sum, and not in a purely conjectural 
amount. The évidence is conclusive that, so far as the public is con- 
cerned, the existing rates established by Order No. 488 are reasonable 
and just. No attempt has been made by évidence, no suggestion has 
been made in the oral argument, that thèse charges are unreasonably 
high to the public. 

Counsel for the Commission urge with great earnestness (1) that the 
law présumes the rates established by the Commission to be reasonable 
and just; (2) that the value of complainant's property and plant in 
Louisiana is in reality the amount shown in the complainant's annual 
statement to the Commission; (3) that the reduced rates established 
by Order 552 are, as a matter of fact, reasonable and just. 

(1) As to Presumption that Rates Ordered by Commission are Just 
and Reasonable. The establishment of reasonable and just rates of 
compensation for the services rendered by public service corporations 
is a task of the greatest difficulty, and one that requires the most care- 
ful and thorough investigation into a multitude of facts. If the Com- 
mission will take the trouble to read the cases of Smyth v. Ames, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819, and Reagan v. Farmers' Loan 
& Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014, decided 
by the Suprême Court of the United States, or the décisions in any 
volume of the Reports of the Interstate Commerce Commission, they 
will see how many are the factors to be considered, and what a mass 
oî testimony and figures hâve to be sifted before reaching any con- 
clusion as to what rates are reasonable and just. In the présent case 
no investigation whatever was made by the Commission before they 
acted. They simply combined two statements contained in the annual 
report of complainant — ^the statement as to value of plant and the 
statement as to net eamings — and from thèse two amounts figured out 
what would be a reasonable and just return for the complainant to get 
from its Louisiana business. This procédure ignores nearly ail the élé- 
ments of the problem, and bases this Commission's solution on an er- 
roneous process. There is no reason in law nor in fact why a court 
should présume that tiie Commission has by this method of dealing 
with the problem hit upon rates that are, in fact, reasonable and just. 

(2) Value of Complainant's Property in Louisiana. Counsel for 
the Commission argue that the complainant's property in Louisiana 
was not ail paid for with complainant's capital, but was partly paid 
for out of a surplus, or reserve, or dépréciation fund, which was ac- 
cumulated by complainant from the receipts of its Louisiana business, 
and was then reinvested, not in repairs or maintenance, but in exten- 
sions and additions to the property. This may be a fact, but it is not 
shown to be a fact. The Commission has power, if it wishes to do so, 
to direct the books of complainant to 'be so kept as to show such use 
of receipts. In the présent state of the books, this seems to be impos- 
sible. And the floating debt of the complainant would seem to be 
much greater than any sum which could possibly hâve been used from 
the reserve, or surplus, or dépréciation fund for extensions and addi- 
tions, after paying for maintenance and repairs. Apart from this dis- 
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cussion as to the value of complainant company's property in Lou- 
isiana, that value is not the sole, nor probably the most important, fac- 
tor in determining the reasonableness and justness of the rates which 
the complainant is entitled to charge for the business it does in Louis- 
iana. It may well happen that, although the complainant's plant was 
constructed properly and economically and without any waste, yet the 
présent value of that property would be little or nothing. For wreck- 
ing purposes the plant is probably worth nothing more than the value 
of the exchange buildings in the différent cities, which would be only ■ 
a small part of the sum expended by the complainant. Other condi- 
tions may hâve destroyed the attractiveness of the property as an in- 
vestment. For example, the appréhension of compétition from new 
inventions, such as the telautophone or bthers, may hâve made cap- 
italists unwilling to invest money in téléphone plants. Other con- 
ditions may hâve had the same effect. It is conceivable, therefore, 
that the plant might hâve no value whatever at the présent date, 
none the less the business is conducted for the présent; and it sure- 
ly could not be claimed that because the présent value of the plant 
is nothing therefore the persons using that plant would be entitled to 
use it without paying any sum whatever for the use of it. While the 
présent value of the plant is one élément to be considered in determin- 
ing the reasonableness of the rates, it is very far from being the most 
important élément. And yet it is the only élément which the Commis- 
sion has considered in this case at ail. 

(3) As to the Reasonableness of the Rates. The only reason that 
the Commission has for supposing that it has correctly guessed what 
would be a reasonable and just rate of compensation to allow the télé- 
phone Company is its assumption that that rate could be properly ar- 
rived at by considering only the value at which the complainant's prop- 
erty is taxed in Louisiana and the net returns which the company 
makes over and above its expenses and allowances for dépréciation 
and repair. As 1 hâve just stated, this is something wholly errone- 
ous. Under the facts disclosed in this record, I am clearly of opinion 
that complainant is entitled to a fair return on its money actually in- 
vested; that 7 per cent., in a business of the sort carried on by com- 
plainant, is a fair and proper return ; and that complainant is not now 
deriving from the rates authorized by Order 488 as much ?is 7 per 
cent, on its investment in Louisiana. • 

The public could not, to-day, get as complète a téléphone System as 
the existing one by expending a much larger sum than that on which 
the complainant asks to base its rates. Moreover, it has been shown 
that the rates charged in Louisiana are the same in most cases, 
and less in many cases, than the corresponding rates charged un- 
der similar circumstances and for similar service by téléphone com- 
panies elsewhere. The public, therefore, has no shadow of a reason to 
complain either that it is paying a rate that is unreasonable and un just 
as to the public, or that the complainant is making an unreasonably 
large profit on its investment. I therefore find that the order of the 
Commission No. 552, reducing the rates authorized by Order No. 488, 
is illégal and null, by reason of its being on arbitrary conjecture, not 
based on investigation or the exercise of judgment and discrétion ap- 
156 P.— 53 
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plied to ascertained facts; and, further, that the évidence in this case 
establishes that thé complainant doës net now earn under the tariff in 
Order 488 as much as 7 per cent, on tts Louisiâna business, and as I 
consider that a net profit of 7 per cent, on the Louisiâna investment 
would be only a fair return in a business of this character (and counsel 
for défendant seem disposéd to admit that this would be a fair and rea- 
sonable profit) , any réduction of the existing rates would be unreason- 
ablé ànd unjust. 
There will be judgment for complainant as prayed for in the bill. 



CUMBBRLAND TELEPHONE & TELEGRAPH 00. V. RAIIiROAD (X>Mh 
MISSION OF LOUISIANA. 

(Circuit Court, B. D. Louisiâna, Bâton Rouge Division. September 18, 1907.) 

No. 66. 

IRJTJNCTIOH— JTEDERAt COURTS— TEMPOBABT BBSTBAINING OBDEB. 

The authority given to fédéral courts by Rev. St. § 718 [U. S. Çomp. St 
1901, p. 580], to grant teinporary restraining orders pending a imotloii for 
Injunetion, is expressly llmited to cases "where there appears to be dan- 
ger of Irréparable Inj^ry," and will usually be exerclsed only to préserve 
the existing status. Stich an order will not be granted ex parte in a suit 
by a téléphone company against a state commission empowered by the 
State Constitution to establish and regulate téléphone rates to enjoin the 
commission from interfering to prevent the complainant from increaslng 
Its présent rates of charge, where application for permission to make 
BuCb Incréàse has been made to the commission and denied after a hear- 
Ingi the décision of the commission being entitled at least to be treated 
«8 prima facie correct 

[Ed, Note.— For cases In point, see Cent. Dlg. vol. 27, Injunctlon, § 315.] 

In Equity. On application for temporary restraining order. 
W, L^.Granbèry, for Vomplainant. 

SHÉLÉY, Circuit Judge. This suit is brought by the complainant, 
a cprporâtiori organized urider the laws of Kentuclqr, against the de- 
fendant^ a public corporation ùnder the laws of Louisiafla. The com- 
Çlajnarit owns and operàtçs a System of téléphone Unes in Louisiâna. 
*he défendant, the Railroai Commission of Louisiâna, is empowered 
by the Constitution of that state to adopt, change, or make reasonable 
and just rates for téléphone companies on their business between places 
wîthin the state. , ' ' : ' 

The original bill alleged that the existing rates of charges approved 
by the Commission do not give the complainant an adéquate, just, and 
reasonable return or profit on its investment. And it waâ specially 
ayerred (ï) that the charges for night messages and Sunday messages 
we.ré inadéquate; and ^2) that the charges for the use of cable Unes 
uiidef and across the Mississippi river are Unreasonably low and inadé- 
quate. Itwas averred that the complainant had appliéd to the Com- 
mission for leave to abolish the night and Sunday rates and to increase 
the chargés for cable nièSsages, and that the Commission had refused 
to tskf 'any action on thé complainant'^ pétition. The complainant 
prayfedîn its" original bill fbr an mjunctibii'restraining the Corrimissioii 
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from hindering the complainant from abolishing the half rates for 
night and Sunday business, and in making extra charges for cable 
messages. The Commission answered that it had declined to take any 
action on the pétition of complainant because of the pending in this 
court of another suit — No, 61 — of this complainant against the Com- 
mission relating to rates. 156 Fed. 823. Evidence was taken aijd the 
case was sutoiitted for final decree, but no final decree was entéred, 
as is shown by this excerpt from Judge Saundérs' opinion : 

"Inasmuch as the Commission lias never offlclally acted upon the above stat- 
ed application of complainant, I thinli that thla court should décline to talie 
action for the présent and untll the Raiiroad Commission bas had an oppor- 
tunity to consider and pass upon the matter. Especially am I of this opinion 
Bince the counsel for défendant hâve stated in opeu court that there is no dis- 
position whatever on the part of the Commission to delay or évade action in 
this matter. The refusai of the Commission to act was bona flde, and was 
based, I thinls, upon sulBcient reasons. Accordingly I shall take no action 
on this pétition. The complainant will be referred to the Raiiroad Commis- 
sion, who will consider and pass upon the application. If the complainant is 
dissatisfled with the ruling of the Commission, It will then hâve leave to re- 
new and press Its application for relief in this case under an amended and 
the original blll herein." ' 

This order having been entered August 24, 1907, the complainant 
filed the amended bill September 12, 1907, which is now presented to 
me. The amended bill repeats the averments and prayer of the original 
bill, and makes the following additional averment: 

"Xour orator now states by way of amendment that on September 10, 1907, 
the défendant, the Raiiroad Commission of Louislana, at a regular session 
in Bâton Rouge, tools up the question of permitting your orator to abollsh 
its night and Sunday rate, and also its application to be permitted to charge 
ten cents (10) additional for each toll message through submarlne cables 
and $5 for subscrlbers l'or direct Une exchange service, and $1.50 for party 
Une exchange service through submarine cables, and your orator presented as 
évidence the eutire record in causes 61 and 66, and, in addition, presented the 
sworn statement of your orator's auditor, showlng that tlie taxes to be paid 
by your orator during the year 1907 in the state of Louislana would amount 
to $107,902.77, and that the Increase for 1907 over 190C would amount to $37,- 
953.67. It was also shown that if your orator recelved each and every toll 
message at the day rate for night and Sunday service, the Increased revenues 
per annum, both Interstate and Intrastate In Louislana, would only amount 
to $40,233.48, and that if your orator were permitted to charge for submarine 
cable service, both long distance and exchange, at the rates hereinaboye set 
ont, and would reçoive each message at the Increasett rate, that the increase 
in revenues per annum would amount to $21,393.40. Your orator further 
States that on September 11, 1907, the Commission, wlthout having before It, 
80 far as your orator is aware, any additional facts or information, peremptorl- 
ly declined to permit your orator to charge any additional amount whatever 
for toll service, or exchange service, through submarine cables, but dld per- 
mit your orator to abollsh its half rate for night and Sunday toll service, 
thus permitting your orator to Increase its net revenues per annum $2,279.81." 

No answer has been filed by the défendant to the amendment, noi 
does it appear that the défendant has had notice of the amendment. 

The bill is presented to me that an order may be made setting the 
amended bill down for hearing on the motion and prayer of the com- 
plainant for an injunction pendente lite, and that notice of the motion 
may be given to the défendant An order to th,at effect will, q| course, 
be made. 



836 * 156 FEDERAL EBPORTER. 

The complàînant also asks me to immediately grant an order "le- 
straining and enjoining said Railroad Commission of Louisiana from in 
any manner interfering with your orator in charging extra for sub- 
marine cable service for both toU Une and exchange service, and re- 
straining thé said Railroad Commission from instituting or authoriz- 
ing or directing any other to prosecute or institute any suit or suits, 
action or actions, against your orator for the recovery of any fines or 
penalties, or taking any action looking to the assessment of any fines 
or penalties under and by virtue of any of the provisions of the Con- 
stitution of Louisiana herein recited, by reason of your orator and the 
officers and agents of your orator, or either bf them, putting into ef- 
fect the changes herein specified." 'fhis order, if made, would re- 
main in effect till the hearing of the motion for the injunction. 

The foUowing is the only statute conferring the authority to grant 
the order asked for: 

"Whanever notice Is given of a motion for an Injunction ont of a Circuit or 
District Court, ttie court or judge thereof may, If tliere appears to be danger 
of irréparable Injury from delay, grant an order restrainlng the aet sought to 
be enjolned until the décision upon the motion ; and such order may be grant- 
ed wlth or wlthout security, in the discrétion of the court or judge." Rer. 
St. U. S. S T18 [U. S. Comp. St. 1901, p. 580]. 

Cases are often presented in which it is the duty of the court to 
grant a temporary restraining order on an ex parte application under 
this statute, and in some of them the very purpose of the injunction 
would be defeated by the notice uriless it was accompanied by a tem- 
porary restraining order. And many cases occur in which it seems 
équitable and just that the existing state and condition of the parties 
or the property involved should be preserved and maintained from 
the serving of the notice till the motion is heard. The statute, proper- 
ly applied, reasonably limited in its application, is very useful in pro- 
tecting the rights of litigants. Such an order, however, is not proper 
in ail injunction suits. The statute itself in plain terms limits its ap- 
plication to cases where "there appears to be danger of irréparable in- 
jury." It is contended by the complainant that it would suiïer ir- 
réparable injury if not permitted to increase its charges for cable 
messages immediately; that such injury would occur by a delay of 
20 days, when the motion for the preliminary injunction may be heard. 
This contention is based on the assumption that the court will cer- 
taiply hold that the présent rate of charges is un just and unreasonable. 
On this question there is nothing before me, on the one hand, except 
the amended bill of the complainant, and, on the other hand, the find- 
ing and décision of the Commission. The bill asgerts, and states 
facts tending to show, that the présent rates are unjust and unrea- 
sonable. The décision of the Commission refu^ing to allow the in- 
creased charges is, in efïect, a holding that the présent rates are rea- 
sonàble and just. Should the sworn bill, on this motion, prevail over 
the Commission's décision? The Commission refused to allow the 
increased rate after a hearing at which was presented ail the évidence 
which the complainant chose to présent. The bill before me does not 
show, and could not properly show, what évidence was offered before 
the Commission. It is alleged that the Commission had before it as 
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évidence "the record in causes 61 and 66" and the "swom statement 
of your orator's auditor"; and the pleader adds that there was no 
other évidence "so far as your orator is aware." Evidently the Com- 
mission does not agrée with the complainant as to the effect of the 
évidence offered by the complainant, or it had other and further évi- 
dence before it of which the complainant was not aware. To grant 
the temporary restraining order would be to suspend or vacate the 
order of the Commission till the hearing of the motion for the tem- 
porary injunction on the assertions of the complainant as to the effect 
of évidence which has been held by the Commission insufficient to sus- 
tain the complainant's contentions. To grant the order would be to 
make the averments of the bill override the formai décision of the 
Commission on a question of fact. The Railroad Commission of Lou- 
isiana consists of three commissioners, who act under the authority 
of the Constitution of the state. Their décision is entitled to respect 
and considération, and, to say the least, their findings and décisions 
on questions of fact should be treated as prima facie correct. 

The Commission's décision is subject to judicial review, and, in 
cases where it has fixed a rate, a party in interest, dissatisfied with the 
rate fixed, may suspend its opération without injunction, to the extent 
of avoiding ail fines and penalties, by suit in a court of compétent juris- 
diction. Const. La. arts. 285, 286. In the présent case the bill is not 
presented to complain of a rate fixed by the Commission without com- 
plainant's consent, but the injunction is sought to enable the complain- 
ant to fix a higher rate than the one now existing, without the per- 
mission of the Commission ; and, in asking for the injunction, the com- 
plainant assumes that articles 285 and 286 are inapplicable, and that 
an injunction is necessary to protect the complainant against fines and 
penalties. 

In considering this motion, I bave had in view the fact that the 
preliminary restraining order is not asked, as is usually the case, 
to préserve an existing status.^but it is asked to enforce a change 
from lower to higher rates. The complainant, wishing to increase its 
charges, seeks the order to prevent action by the Commission which 
would tend to préserve existing conditions. In this case therefore to 
refuse to grant the order is to hold that the présent conditions shall 
prevail till both sides may be heard on the molion. 

After carefully considering ail the circumstances disclosed by the 
record before me, I bave concluded that it would not be a proper ex- 
ercise of judicial discrétion to grant the preliminary restraining order. 

As to whether a preliminary injunction should be issued on the hear- 
ing of the motion, or a permanent injunction when the cause is tried, 
are questions not ready for décision, and as to such questions I do not 
mean to intimate any opinion. 

The motion for a temporary restraining order is denied. 
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THE TAURUS. 
pistrict Court, D. Delaware. March 4, 1907.) 
''■\ ' No. 696. 

Collision— EviDENCB—MuTij4i Fault. 

A collision hàvlng oceurijeia between a naphtha launch proceedlng up the 
Chrlstlana river oa the rlght slde, and a tug, -wlth a barge In tow, pro- 
ceedlng down the river on the same glde, Ueld, that the tug was at fault 
for being on the wrong side of the .river, and for not seasonably slgnal- 
ing, ^nd the launch in fault for stubbornly holding her course after learn- 
Ing that the tug had a. tow and that a collision would be inévitable, un- 
less the launoh changea her cdurse. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 10, Collision, §§ 52, 
73-77^ 187-192. 

Signala of meeting vessels, see note to Tlie New York, 30 CL 0. A. 630.] 
(Syllabus by the Court) 

In Admiralty. 

Horace G. Knowles, for libelants. 
William S. Hilles, for respondent. 

BRADFQRD, District Judge. Charles P. A. Bright and William 
M. Bright as owners of the screw naphtha launch Ralph W. hâve 
libeled the steam tug Taurus to recover damages for injury sustained 
by the launch through a collision with the tug in the Christiana River 
in this district October 4, 1904, between ten and eleven o'clock at night. 
Just before giving thé single blast hereinafter referred to the launch 
was coming up the river at a distance of between one third and one 
half a mile from and below the draw-bridge of the Philadelphia, Bal- 
timore and Washington Railroad Company, and the tug was proceed- 
ing down the river having a barge in tow. The collision caused the 
launch to sink with its cargo and to sufïer other damage. The libel 
allèges in substance, among other things, that the launch prior to the 
collision was coming up the river in a proper manner and gave "due 
and proper signal" to the tug to go to starboard or toward the south- 
erly side of tiie river; that the tug gave no answer to the signal; 
that its engines were not stopped in due time to check its headway, nor 
was its course properly directed ; that the tug was improperly and un- 
skillfully managed and navigated ; that when the tug was at the dis- 
tance of about 100 feet from the launch the former véssel "without 
waming, suddenly and contrary to signal changed her course," head- 
ing across the river toward its northerly side and across the bow of the 
launch, towing or swinging the barge around and causing it to strike 
with great force against the bow of the launch ; and that the collision was 
wholly due to the négligence and want of proper skill on the part of the 
tug. The answer of the owner of the tug dénies that the launch was 
prior to the collision coming up the river in a proper manner; and 
allèges in substance that the tug with its tow was "being navigated and 
directed in a careful and prudent manner," and with proper lights; 
that the tug after passing through the draw-bridge was proceeding 
down the river a little to the northeastward of the centre of the chan- 
nel ; that the launch was coming up the river to tlie southwestward 
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of the centre of the channel in a course which, if held, would hâve 
avoided a collision; that when the launch was about 100 feet from 
the tug the former vessel suddenly changed its course, at the same 
time giving "one blow with a horn" ; that the persons in charge of the 
tug had no knowledge or intimation that the launch intended so to 
change its course ; that the tug seeing it was impossible for the launch 
to cross its bow immediately blew two whistles and called to the launch 
not to attempt so to cross ; that the tug immediately thereafter again 
blew two whistles and slowed its engine ; that the launch, neverthe- 
less, collided with the barge in tow of the tug ; that at the time of the 
collision the engines of the launch were running and that vessel made 
no effort to avoid the collision, but recklessly and carelessly ran into 
the barge ; and that the launch at the time of striking the barge was 
going across the river in a direction at right angles to its former course 
and that of the tug and barge. The answer also dénies ail material 
allégations in the libel directly bearing on the question of fault as to 
the collision. 

The évidence is somewhat voluminous, and much of it, as is tisual 
in cases of collision, is contradictory and unsatisfactory. I hâve found 
it necessary carefully to consider most of the testimony in the light of 
the undisputed or clearly established facts and the probabilities in order 
to ascertain the weight to which it is entitled. Some of the évidence 
in which points of the compass are mentioned is somewhat confusing, 
owing to the fact that several compass directions are expressed indif- 
ferently with respect to the same thing. It may avoid misapprehen- 
sion to state that whenever a side of the river or of its channel is re- 
ferred to as northerly, easterly or northeasterly, the left hand side as 
one faces down stream is meant; and so whenever référence is made 
to the southerly, westerly or southwesterly side, the right hand side 
as one so faces is meant. Articles 35 and 27 of the sailing régulations 
for inland waters of the United States fAct June 7, 1897, c. 4, 30 Stat. 
101, 103 [U. S. Comp. St. 1901, pp. 2883, 2884] ), are as follows: 

"Art. 25. In narrow channels every steam-vessel shall, when It is safe and 
praetieable, keep to that side of the falr-way or mld-channel which Iles on the 
starboard side of such vessel. 

"Art. 27. In obeying and constrnlng thèse raies due regard shall be had to 
ail dangers of navigation and collision, and to any spécial clrcumstancea 
which may render a departure from the above rules necessary in order to 
avoid Immédiate daoger." 

It clearly appears that the tug- did not keep to that side of the mid- 
channel which lay to starboard, when below the draw-bridge and 
while approaching the launch. The answer admits that "after passing 
through the railroad draw-bridge the said tug, with her tow * ♦ * 
were going down the Christiana River a little to the eastward or north- 
eastward of the centre of the channel," and the évidence on both sides 
abundantly establishes the fact. The tug thus pursued a course on the 
side of the mid-channel lying to port, in violation of article 25, unless 
it was unsafe or impracticalDle to keep to the side of the mid-channel 
lying to starboard, or the dangers of navigation or collision or spécial 
circumstances required a departure from the course specified in the 
article. But the évidence whoUy fails to disclose any sueh élément of 
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unsafety, împracticability, danger or spécial circumstances. It does 
not appear that there was any stress of wind or water, or any obstacle 
to the safe' navigation by the tug with its tow of any portion of the 
channel, or any other considération requiring, justifying or excusing 
a departure from the usual course prescribed by law. Nor does the 
answer assign any reason why the tug proceeded down the river on the 
port and not the starboard side of mid-channel. Under thèse circum- 
stances and in view of the fact that the collision occurred on the port 
side of mid-chanriel there is at the outset a prima facie presumption of 
fault on the part of the tug. It is, however, contended by the claim- 
ant that the launch in coming up the river and while nearing the tug 
did not keep on the side of mid-channel which lay to starboard of 
the former vessel; that the course of the launch was on the southerly 
side of mid-channel ; that it would not hâve beeti practicable or safe 
for the tug to cross to the other side of the river to avoid the launch ; 
that if the latter vessel had held its course no collision would hâve oc- 
curred ; and that the collision was caused by a sudden and wholly un- 
necessary change by the launch of its course to starboard or toward the 
northerly side of the river. This contention is not supported by a pré- 
pondérance of the évidence. On the contrary it is refuted not only 
by the direct testimony 6i witnesses but by the gross improbabilities 
involved in it. It is important at the outset to ascertain the position 
of the launch and the tug in the river and their courses and bearing 
immediately preceding the giving of the single blast by the former ves- 
sel. The witness Davis, captain of the tug, states in effect that at that 
time the tug with its tow was proceeding down the river parallel to and 
on the norSierly or port side of mid-channel and about 60 or 70 feet 
from the northerly side of the channel, the channel there being 350 feet 
wide, and the launch was proceeding up the river, showing only its 
starboard side light, and hugging the southerly side of the channel at 
the distance from that side of about 60 or 70 feet; that the launch 
was then distant from the tug about 135 or 150 feet; and that if the 
launch had continued to hold its course the collision would not hâve 
occurred. He further states in effect that tiie launch as soon as the 
single blast was given swung to starboard, crossed from the southerly 
to "the northerly side of the channel still swinging to starboard, and 
ran head on agdnst the starboard side of the barge at a point about 30 
feet from its bow; the launch at the instant of collusion heading in a 
direction at right angles with its former course and the Une of mid- 
channel. With respect to this testimony of the captain of the tug sev- 
eral things properly may and should bé said. First, on its face, while 
it is possible, it is extremely improbable that it is correct. The évi- 
dence shows, and it is not disputed, that the tug, the barge and the 
launch carried the lights required by law, and the captain of the 
launch testifies to the effect that he knew at the time of giving the 
single blast that the tug had a tow. Under thèse circumstances and, 
according to the testimony of the captain of the tug, with a clearance 
between that vessel and the launch of about 100 feet, had the latter 
continued to hold her course, and, in tlie absence of any évidence sug- 
gestive of intoxication, lunacy or other incompetency on the part of 
the captain of the launch, it is, to say the least, highly improbable that 
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the launch should hâve executed the manœuvre attributed to it by the 
captain of the tug. Again: the statement by the captain of the tug 
of the position in the channel of the launch at and just prior to the 
time of the giving of the single blast is not corroborated by any wit- 
ness in the case. Hopkins, the engineer of the tug, did not see the 
launch or know its position until the tug had slowed down after the 
giving of the single blast. The same is to be said of Davis, the fire- 
man of the tug. Windal, the steward of the tug, did not see the 
launch until after the collision. The same is to be said df Blocksom, 
the mate of the Taurus, and of Jefïerson, the captain of the barge. 
Such of the witnesses on the part of the claimant as saw the launch 
after the giving of the single blast and prior to the collision speak of 
the position and movements of the vessels when disaster was immedi- 
ately impending and unavoidable, and after the swinging of the launch 
to starboard and of the tug and its tow to port in such manner as at 
night and in the excitement of the moment to beget confusion as be- 
tween the courses of the vessels with respect to the line of the chan- 
nel and the angle of intersection of such courses. Purther, aside from 
its inhérent improbability, the correctness of the statement of the cap- 
tain of the tug is negatived by a clear prépondérance of the évidence. 
Bright, the master of the launch, testifies to the effect that at and 
prior to the giving of the single blast the launch was proceeding up 
the river on the northerly side of the channel and that when that blast 
was given the tug was "coming direct at me" with its red and green 
lights both visible. Penington, a deck hand on the launch, testifies to 
the efïect that when the single blast was given "the Taurus was mak- 
ing down with her lights bearing on us and that means they were 
both coming head towards each other," and that he then saw both the 
green and red lights of the tug. Bright, a son of the master of the 
launch, who was engaged as engineer in running it, testifies to the 
efïect that at the time the single blast was given the tug and the launch 
"were running right direct at one another, lights shining." It thus 
clearly appears from the évidence that before and at the time of the 
giving of the single blast the launch was pursuing its course up the 
northerly side of the channel where it had a right to be, and the tug 
with its tow was pursuing its course down the same side of the chan- 
nel where it had no right to be; and that when the blast was given 
the tug and launch were approaching each other end on in such man- 
ner as to involve risk, and, indeed, certainty, of collision, should both 
continue without change of course. As between an incumbered vessel 
and one which is unincumbered, the gênerai rule is that the former is 
privileged to hold her course and the latter must keep out of her way. 
The Mayumba (D. C.) 21 Fed. 476; The Syracuse, 9 Wall. 672, 19 
L. Ed. 783 ; The Lucy, 74 Fed. 572, 20 C. C. A. 660 ; The Jamestown 
(D. C.) 114 Fed. 593; The Alabama (D. C.) 114 Fed. 214; Mitchell 
Transp. Co. v. Green, 120 Fed. 49, 56 C. C. A. 455. But the fact that 
the tug was towing a barge did not confer a privilège on the former 
vessel to pursue a course on the port side of the channel in violation 
of article 25 of the sailing régulations. And being on the wrong side, 
it was espedally incumbent on the tug to observe great vigilance and 
care to avoid collision. There is conflict in the testimony as to the dis- 
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tance of the launch from the tug, when the single blast was ^ven. 
The captain of the tug, as before stated, testifies that at that time the 
two vessels were 12o or 150 feet apart. The master of the launch tes- 
tifies that the vessels were, then distant from each other, he should sup- 
pose, abput 500 or 600 feet. Penington in his testimony places the 
distance at "about one hundred yards, more or less." Bright, the en- 
gineer of the launch, states that the vessels were about 50 or 75 yards 
from each other. None of the other witnesses testify on this subject. 
An ayerage of the above estimâtes of distance would place the tug 
and the launch from 270 to 320 feet from each other when the single 
blast was given, and this, probably is not far from the fact. But 
whether this be a slight overestimate or a slight understatement of the 
distance is unimportant in view of the, other facts in the case. The tug 
and the launch for some time prior to the single blast were approach- 
ing each other end on, and if the tug intended, in violation of article 
25, to continue its course on the northerly side of the chahnel, it was 
under an obligation not to be guilty of any act or omission calculated 
to confuse or mislead those navigating the launch with respect to such 
intention. The captain of the tug had no right to assume that those 
on the launch would believe that the tug, while having ample oppor- 
tunity to direct its course to starboard and pass in safety with its 
tow to the proper side of'the channel, would persist in its wrongdoing 
without at least giving by way of signal some intimation of its pur- 
pose. Under the circumstances it was peculiarly incumbent on the 
tug to give to the launch seasonable notice of the course it intended 
to pursue. This the tug did not do. It did not signal the launch until 
after the latter had given the single blast, if, indeed, it gave any signal 
at ail to the launch, which on the évidence is somewhat doubtful, but 
unnecessary to décide. Further, it was the duty of the tug prior to 
the single blast and before a collision was imminent or seriously threat- 
ened seasonably to abandon its illégal course and proceed with its tow 
to the southerly side ofthe channel, and the tug was in fault for not 
so doing. Again: when the single blast was given it was under- 
stood by the captain of the tug. He admits that he heard it distinctly 
and knew what it meant. He then was aware that the launch was go- 
ing to starboard, toward the northerly side of the river, and that the 
tug was notifîed by the launch to direct its course toward the southerly 
side of the river. The tt;g neither went to starboard as signaled nor 
held its course, but went to port ; thus swinging with its tow toward 
the northerly side of the river and the place of collision. If the tug 
promptly on being signaled by the launch had directed its course to 
starboard, I haye no substantial doubt on the évidence that the collision 
would hâve been avoided. Or if the tug had, notwithstanding the sig- 
nal from the launch, continued to hold its course, I am on the évi- 
dence strongly inclined to believe that no collision would hâve occur- 
red. That the tug, after hearing and understanding the single blast 
of the launch, should hâve disobeyed it and without stopping or at- 
tempting to stop and without even a danger signal, hâve directed its 
course to port, either with or without the giving of two blasts, betrayed 
a reckless disregard of the conséquences which naturally might be ex- 
pected to resuit to the launch as the smallest of the three vessels. The 
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only hypothesis on which the conduct of the tug ccmld be justified or 
extenuated is that the launch without any inducement whatever and in 
full view of the tug and its tow left a place of perfect safety on the 
southerly side of the river and went across the channel and into the 
jaws of destruction. This hypothesis, however, as before indicated, 
must be rejected not only by reason of its utter improbability, but as 
opposed to a clear and décisive prépondérance of the direct évidence. 
The more reasonable and, I hâve little doubt, the true explanation of 
the collision is that, when the tug and the launch were approaching 
each other end on, the former, although on the wrong side of the chan- 
nel, was not willing unnecessarily to go with its tow to starboard in 
order to malce way for what is recognized as a comparatively smail and 
unincumbered craft, and negligently omitted until too late the ob- 
servance of proper précautions against collision. 

The question remains whether or not the launch was also in fault. 
It is not disputed that from the time the tug with its tow passed 
through the draw-bridge until the collision the lights of the vessels 
were visible to each other; and it clearly appears from the évidence 
that when the tug and the launch were approaching each other end on 
and were, as before stated, probably from 270 to 320 feet apart, the 
launch gave a single blast and immediately proceeded to starboard, and 
the tug practically at the same moment starboarded its helm and went 
to port; the vessels thus nearing each other on converging and inter- 
secting courses, with the resuit that the tug crossed the bow of the 
launch, and the latter vessel and the barge coUided. The master of 
the launch in describing the circumstances under which the vessels ap- 
proached each other and came together, among other things, testifies : 

"Q. 32. What did you do after she got through the drawî A. I stood there 
with my one hand on the wheel and the other hand I had my horn in, wait- 
Ing for her to blow. I hâve always made it a practlce to do that with ail 
large boats. I wait until I get a signal from theni so as to give them which- 
ever side they want, because I know they draw more water than I do, and I 
can run nearer the shore than they can. Q. 33. Did she give you any signal? 
A. She did not Q, 34. What did you do? A. I waited until I thought she 
was near enougb. Then seeing that she wasn't going to blow, I biew to her, 
but she didn't answer me. As soon as I blew I turned my wheel to port and 
run my boat to the starboard. If he had held hls course I would haye cleared 
her. I could hâve cleared her on either side if he had told me which way 
he wanted to go. * • * Q. 37. What did she do after you blew your homî 
A. She kept bearlng ofC to the same side of the ereek I was going on until 
she got close to me, then she eut across my bow and came down across the 
other side of me. That threw the barge quartering around, and it came 
quartering at me. As soon as I saw she wasn't going to let me get on that 
side, I told the men, 'Men, we are In a collision. Look out for yourselves.' 
I gave my man the bell, and he had her on the back gear runnlng back wheri 
the barge fetched up into me. • * * Q. 82. At the time you saw the 
Taurus Crossing your bow, did you make any efforts to avert a collision, and 
If so, .iust state what? A. Yes, sir. After she started to cross my bow, I saw 
I couldn't get on the starboard side where the law told me to go, and so I 
gave the boy the bell to put her on the back gear immediately. He had her 
on the back gear by the time I got done pulling the bell. • * • , X 158. 
In relation to you, which way was the Taurus headed when you blew the horn 
the flrst time? A. Coming direct at me. * • ♦ X 160. What did he do 
when you blew the hom? A. He hauled ofC a little on the north side of the 
creek. ♦ * * X 162. And that happened when you were about flve or six 
hundred feet away? A. Somewheres about that distance. ♦ • • X 184. 
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And you knew she had a towî A. Yes, sir; I knew she had a tow. • * • 
X 190. When you gave that signal you put your wheel to port. Hard to portî 
A. No, sir; not hard to port. I put It to port * • • X204. You sald 
when you gave your blow that he tumed hla wheel to starboard and went to 
port, too? A. I didn't say whicb way he tumed hls wheel. X 205. You said 
be chattged hls course? A. He did change his course, but some wheels turn 
one way and some turn another. X 206. He changed hls course to the north- 
em slde of the creekî A- He did, yes, sir. • * • X 219. How far away 
from the boat were you when you reversed your gearî I don't know the 
exact distance. I was several feet away. I should judge twice the lengtb 
of my boat, perhaps. X 220. Up to that tlme you kept your wheel hard to 
port? A. Yes, sir. X 221. Port and hard to portî A. Yes, sir. • • • 
X225. Did the Taurus keep golng towards the northem slde of the creek 
ail the tlme? A. Yes, sir; she did after she started that way. * • • 
X 236. Can't you glve us any idea as to how far away from your bow the slde 
of the Taurus was when she went by you? A. She was not very far. * • • 
She was somewheres in the neighborhood of seventy five feet, somewherea 
thereabouts, more or less. » • ♦ x 254. Where was the Taurus In relation 
to your boat when yoo reversed your propeller? Had she passed by you? A. 
No, sir ; she had not. She was crossIng my bow, or very near across, when I 
reversed my propeller." 

The witness Penington states that from the time the launch gave 
her single blast she £>re to starboard — "when he blew the horn we 
sheered to the right." He further testifies : 

"X 91. When did you slow down? A. Just before the collision, X 92. How 
far were you oflf the barge when your englne was golng fuU speed ahead? 
A. It wasn't very far. • ♦ • X 94. The length of your boat? A. It may 
bave been very near the length of the tow Une, I can't tell you posltlvely; 
when the captaln gave hlm the bells to go back on her he hollered and says, 
look out,- there Is golng to be a collision. • • • X 102. How far were you 
from the barge when you slowed your englne down for the flrst tlme? A. I 
Judge as near as I can, as far as from hère to that building over there, more 
or less. X103. Can't you glve It to us In feet? A. I judge about twenty 
yards or twenty flve. X 104. Then what happened, you say you gave her 
the bel! to stop her? A. A bell to slow her down ; one to stop her and two to 
go back on her." 

Bright, the engineer of the launch testifies in part as follows : 

"Q. 22. What course did you take when you blew the whlstle? A. We held 
to our rlght. • • • Q. 27. How much did the tug clear you, how far from 
you? A. She wasn't very far. Q. 28. How far? A. I can't tell exactly. 
Q.29. One yard or ten yards? A. I don't thlnk she was over two or three 
yards. • • ♦ q. 41. What signais were glven and what did you do? A. 
He gave me one bell to slow her and one bell to take the wheel off of her and 
he gave me two to come back on her, and I did It. Q. 42. How far were you 
from the Taurus when the flrst signal was glven to you? A. I should Judge 
about flfty yards. * * • X 80. Did he glve the signal to slow as soon as 
the hom blew? A- No, sir, not exactly." 

Whîle for the reasons already given the tug was grossly at fault, 
I hâve been forced to the conclusion that the launch was not free from 
blâme for the collision. It is true that the latter vessel was on the 
northerly side of the channel where the tug had no right to be, and it 
is further true that the tug immediately on hearing the single blast 
from the launch, if not considerably earlier, should hâve directed her 
course to the southerly side of the channel. But the unlawful and 
négligent conduct of the tug did not justify persistence by the launch 
in a manœuvre which, however proper under ordinary circumstances, 
was directly calculated to resuit in collision, nor the omission by the 
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launch of reasonable care and skill to avert disaster. The rules of 
navigation were adopted for the purpose of preventing and not of 
causing collisions; and, therefore, article 27 wisely provides that in 
obeying and construing them due regard shall be had to any spécial 
circumstances rendering a departure from them "necessary in order to 
avoid immédiate danger." When the master of the launch gave the 
single blast and ported his helm he knew that the tug was incumbered 
wiA a tow and he further knew a moment later that the tug did not 
assent to the course proposed ; for he saw it moving toward the north- 
erly side of the channel. It was then évident that a continuance by 
the tug and the launch to hold their respective courses meant danger 
if not certainty of collision. Under thèse circumstances, matters then 
not being in extremis, the obvions duty of the launch was to give a 
danger signal and reverse her propeller, or, possibly, if practicable, 
to change her course to port in conformity with the manifested désire 
of the tug. The launch gave her signal to the tug either seasonably 
or unseasonably. If seasonably, there should hâve been no difïiculty 
on the part of the launch, notwithstanding the fault of the tug, in 
avoiding a collision by changing her course or reversing. If unsea- 
sonably, danger signais and reversing should hâve been resorted to 
immediately on the tug's beginning to swing to port. But, instead 
of exercising ordinary précaution, the launch persisted in swinging to 
starboard and going at fuU speed until, according to the évidence on 
the part of the libelants, the tug was crossing or about to cross its 
bow, when the master gave the order to reverse and exclaimed, "Men, 
we are in a collision. Look out for yourselves." Having reached the 
conclusion that both the launch and the tug were at fault, an interlocu- 
tory decree will be made dividing damages and costs between them. 
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(District Ootirt, 8. D. New York. October 8, 1907.) 

;8HiPPiNa— Limitation of Liabilitt— Loss of Vessei, at Sea. 

Evidence consldered, and held to entltle tlie owner of the DaniBli steam- 
■Up Korge to a limitation of Habilita on accoiut of her loss at sea while 
on a voyage from Oopenhagen to New York through striklng a derellct 
or tmknown obstruction under the surface of the water to the southward 
of Rockail Rock, by which she was so injured that she sank in 20 minutes, 
and a number of persons lost their liyes; it being shown that she was 
seaworthy and properly manned and equipped, that she was on an ap- 
proved route with a lookout properly statloned, and that there was no fault 
or négligence in her management Claims made by représentatives of 
persons who lost their lives by the disaster also dismissed. 

[BJd. Note. — For cases in point, see Cent EMg. vol. 44, Shlpping, §g 644, 
645. 

Limitation of llabillty of vessel owner, see note to The Lon^fellow, 45 
a a A. 387.] 

In Admiralty. Proceeding for limitation of liability, 
Wing, Putnam & Burlingham, for petitioner. 
JFIenry M. Heyman, for varions claimants. 
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AS^MS, District Judge. A pétition was filed herein by Det For- 
<ndé tjaiiïïpskibs-Selskab (The United Steamship Company) as owner 
of the, ste^ship Norge to limit its liability by reason of the sinking- 
ôf that.stêaber on the momîng of the 28th of June, 1904. The steamer 
was prOcëçding from Copfenhagen to New York via Pentland Frith 
and thé Flannan Islands. The allegatiqns of the pétition are, inter 
alia: .'..'' 

"Flftb: After salllng from Christiansand and on June 25th, 1904, the steam- 
ship Norgè, wlth ail- lier equipmient, (exéeptlng three boats as hereinafter 
stated) and ail the cargo, effects and baggage on board were .totally lest at 
sea on June 28th, 1904, In the foUowlng clrcumgtances : 

The Norge passed through the Pentland FIrth, on the 26th, and was 
abreast of Butt of Lewis at SA. M. on the 27th. At 11.40 A. M. on the 27th 
she was abreast of the Flannan Islands, in 58° 22' North latitude, and 7° 
88' West' longitude. From this point the usual steamship route was to fol- 
low the gte&t cirele, passlng sputh of Rockall Rock, and the course was set 
thenee West iby North by compass to allow for déviation, wblch should take 
theahlpi.well to the South of Jlockall Rock, which is a well known reef or 
clifl about 70 feet hlgh and abQut 220 feet in clrcumference, situated about 
220 miles from the Flannan Islaiids. It is surrounded by an area known as 
the Rockall Bank, extending in length 150 miles in a Northeasterly and South- 
westerly direction, and about 45 miles In width. There are known to be 
Bubmei-ged rocks or, reef s In this afea North of the Rockall Rock, and there 
is a submerged roctç' known as St: Helen's Reef about two miles East of the 
Rockall Rock, bijt htt rocks oir ireefs South ot Boekall Rock were known. The 
vessels of this Une and other Steamship Lines had repeatedly crossed the 
Rockall Bank: South of the Rockall Rock and close to It, apd the charts 
as well as repeated soundings, made upon the Bank South of the Rock had 
there „shown a depth ot flfty fathoms, and had not disclosed the existence 
of any reéfs or rocks in thatlocality. Slnce leaving Obpenhagen the Norge's 
compassée ïïtfd Véén dally téstéd and observed, but no unusual déviation in- 
dicated. - 

Slxth: The Norge proeeeded on this course from the Flannan Islands at 
the rate of about 10% knots per hour. The weather was clear with a mod- 
erate Southerly wind and an unsteady swéll from the Southwest. At seven 
thirty P. M. the ship's course was verlfled from the position of St. Kilda, 
whlch was still in vlew on the;;horizon. 

At 5 o'elock in the mornlng of the 28th, the same course and speed haring 
been main taiped, 'the weather becamesomewhat hazy, and a lookout was sta- 
tloned forward. The patent log Indieàted a run of 178.6 ihlles, which corre- 
sponded with the normal fuU speed of the st(lp. As they mlght not stght Rock- 
allRock owlngto the weather, the master for abundant précaution and In or- 
der to allow for any unusnal 4rlft or une^pected déviation, changed his com- 
pass course to W. S. W. TWs course, wasipaalntalned at full.sçeed untll 7.30 
A. m;, when it was Deckoned, that a distance of 27 miles had beén made. The 
course was .the» changed, back to ,^est hy North the weathep being then fair» 
-ly clear, so as tOi see a goQd distance. After irunning on this course 2% or 
3 miles, at about 7.45 A. .Mii^he ship struct hard upon an unknown obstruc- 
tloil, wlthout any object haylng tieen slghted by elther thé lookout or any other 
person ou boardi 

The englues were reversedt. and the shlp, came off. The boats ^ere imme- 
diatçly orifleredcleared away, ,but o;çvlng tQ the settUng of the bow, and the 
crowding of the passengers, only flve boats could be launched from the ship, 
and,;pt thèse onç.wasbadly dama,ged. The Norge sank in deep water in about 
•twenty minutes. '' '' '■ ' ''' . : ' 

The boats stood by until the ship sank and picked up ail the people they 
could. The weatljer ,^yas then thiek and ralny and the boats drîfted in a 
Northerly directitm; Aftér hiore ithan two hours, the weather clearêd some- 
what, and one or two persons: m the boats thought that they cauglit a glimpse 
of a rock" about four miles to the NorthwèstJ Subsequently, after several 
days, the occupants of saldiflive bosits,' whiHi 'had be(i0me separated, were 
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ïescued by différent shlps, the occupants of pne boat belng landed at Storno-- 
way, Hébrides, those of anotKer boat at Grlmsby, of another at the Faroe Ib- 
lànds and of anotber at Aberdeen. Of those on the Norge, ail were lost ex- 
cepting the persons thus sa ved in thèse flye boats being 143 passengers and 
24 of the crew." ' 

Then follow the usual averments in a case of this kind, further show- 
ing the necessity for the proceeding by reason of actions brought in 
New York against the petitioner to recover various la:r§e sums. The 
pétition further shows a number of existing claims, not in suit, due 
to the steamer's loss. The ordinary proceedings ensued which re- 
sulted in the présentation of the daims in suit, in which answers were 
filed on behalf of the estâtes of 13 drowned passengers, They denied 
many of the petitioner's allégations and further answering averred : 

That the loss was caused wholly by unseaworthiness of the vessel 
and by the négligence of those in charge of the vessel, as foUows: 

"(1) That the said steamshlp when she went to sea was unseaworthy and un- 
fltted to encounter the ordinary périls of navigation. That her several bulk- 
heads were Imperfectly and defectively constructed and unable to sustaln 
the welght of water which would press upon them through a leak or hole 
in. sald steamshlp below the water Une thereof. That sald steainship was 
bullt many years ago, and had been in long active and contlnilous service. 

(2) That she was not equipped wlth a sufflclent number of llfe boats or 
llfe preservers, nor provlded witb the usual and ordinary llfe saving devlces 
and appliances. 

(3) That she was Insuflaclently manned and equipped, and was not pro- 
vlded wlth a full, complète, adéquate and compétent crew, or with proper 
offlcers to manage and navlgate sald steamshlp. 

(4) That she had no compétent and sufflclent lookout properly stationed and 
attentive to his duties as sucli, and engaged in the proper performance there- 
of. 

(5) That the said S. S. 'Norge' took no tlmely or proper steps to avold the 
accident or founderlng on the rocks whereon and whereby she was sunk, as 
she was bound by law to do. 

(6) That sald steamshlp 'Norge' was not provlded wltli a full complément of 
Hcensed offlcers sufflclent at ail tlmes to manage sald steamshlp; that sucb 
olflcers were incompétent, Inexperlenced, and not properly quallfled to per- 
form the duties ordlnarlly requlred of them; that the crew of sald steam- 
shlp was composed malnly of young, Inexperlenced and incompétent boys and 
men, almost ail of whom deserted thelr posts of duty and were Insubordlnate, 
panlc strlckcn, not amenable to orders, were unruly, intoxicated, violent, ob- 
structlve and utterly regardless of the llves or safety of the passengers on 
said steamshlp 'Norge,' or of any of them ; that the captaln, offlcers and crew 
of sald S. S. 'Norge' were In a state of drunkenness and Intoxication, and 
unmindfnl of their several duties, during the en tire voyage, and of the llves 
and safety of the passengers commltted to their charge." 

Upon the issues raised a great deal of évidence was taken abroad for 
the petitioner, and some hère. The latter was by déposition and the 
subséquent examination of a witness for the petitioner in court. The 
claimants called and examined in court two of the immigrant passen- 
gers who were on the steamer, but this testimony did not serve to 
contradict the petitioner's proofs, but merely tended to show that when 
the accident was happening there was trouble about some of the pas- 
sengers being taken into the saving boats. 

It appeared that the Norge maintained a high class in the Bureau 
Veritas and was seaworthy in every respect. She had been inspected 
just befpre her departure on this voyage and found to be not only sea- 
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■ Worthy as to her hull but that she carried a full ctcw and complément 
of boats and life saving apparatus. Her officers and crew were well 
qualified. She had a small number of boys on board but they were 
cornpetent to pèrform their duties and no real criticism can be made 
against the steamer in such respect. There was no évidence whatever 
of intoxication on board. The crew was regularly served with an or- 
dinary béer at meals which would only produce intoxication when used 
in excessive quantities and that does not appear to hâve been the case 
hère. 

The master of the vessel had had considérable expérience and in 
foUowing the route adopted, hé was not only acting upon his own 
knowledge and that of other masters but was navigating in conformity 
with the recommendations of the German Hydrographie Office. He 
remained on the bridge uritil the vessel went down and was rescued 
from ârowning by one of the saved boats. His account of the accident 
was as follows: 

"Seventh Interrogatory : : 

State partlcularly the naTlgation of the Norge on June 28th, givlng the 
weathèt, ;the wlnd, and course of the vessel, on that day, up to the tUne 
Of her loss. State who were on the bridge of the vessel on the mornlng of 
that flay, who, If any one, waa on the lookout, and at what tlme the vessel 
Btrnck or Btranded, and whether the object straek was seen by any one upon 
the ship. A. The course on the 28th was true S. 74° W., but as the varla- 
,X tlons increased and the course was unaltered from the 27th, it became some- 

what more southerly in reallty. In the mornlng of the 28th June at 5 o'clock, 
the distance salled from Flannan Isles being then 179 miles, I was Inform- 
ed that, It was somewhat hassy, whlch, however, only lasted a moment. For 
the sake of caution, the course was altered to S. 42° W. The shlp ran out a 
distance of 27 miles on this course untU 7-30 a. m., when the course was 
agaln altered to the prevlous one, fand I consider we were a good deal south 
of ail grounds even sbould the current hâve placed us some miles towards 
the north. The weather was clouded but olear, the wlnd south, force one. 
We ran ttiree mllea on thls course when the shlp struck at 7-45 a. m. The 
flrst offlcer, Gllbe, was on the bridge and the sailor Hannlbal Cîhristensen 
•■ was on the lookout at the tlme of stranding. I was myself on the bridge 
at 5*30 a. m. and contlnually from 6-15 a. m. together with Gllbe. The ob- 
ject struck was not seen by any one prevlous to strlklng, but Immedlately 
afterwards a quantlty of wreckage was notlced. 

Elghth Interrogatory: 

After the stranding, state what précautions were taken how soon the boats 
were lowered away, the number of boats launched, and how long the Norge 
remalned afloat ; and If she sank, at what tlme she sank and In what man- 
ner. State also what became of tiie boat In whlch yon were, and also of the 
other boats so far as you know, givlng the number of passengers and crew 
who were rescued. A. After the stranding I steamed full speed astem, which 
was consldered the best under the «^Ircumstances. I endeavored to manoeuver 
the shlp round In order If possible to get back to a iashlng steamer, whlch 
had been passéd at 6 o'clock In the mornlng and was stlU visible at 7 o'clock, 
whlch Is also a proof that the weather was not hazy. The endeavor to tum 
the ship round had shortly afterwards to be glven up as she did not answer 
to her helm, more especlally on account of her fore part slnklng qulckly, there- 
by lifting the after part so that the.propeller was out of the water. Under 
thèse inanoeuvérs, Orders were glvèn to Sound the fore part of the shlp, and 
immedlately afterwards I was Infornied that there was water In the fore part, 
r gave orders to close ail water-tlght doors, and to Inform ail the passengers 
to come on deck with llfebelts on. I ordered the ehgine room to pump the 
fore part of tjie shlp, to get the boats ready and to lower them to the rail, 
but as I saw how qulckly the shlp sank I gave orders to put the boats out. 
Further, I gave orders to brlng f urther provisions to the boats, to brlng for- 
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ward the shlp's jourûala, to arrange for women and chlldren to go flrst Into 
the boats, that the crew should refrain from entering the boats, to eut ail lash- 
ings on everything which could float, as well as ou the raft The steam 
whistle was continually used. At the tlme the shlp struck, it hecame a 
Uttle hazy with raln. I also convinced myself that several of my orders 
were carried eut. I was Informed from the englne room that the watertight 
doors were closed and that pumplng of the fore part of the shlp had been 
commenced. Wh«n the water reached the entrance to the englnes, I gave or- 
ders for the englne room staff to corne up on deck. Up to this time, when I 
should say about 10-15 minutes had gone since the time of striking, 7 of the 
boats had been got ont. The elghth boat was got ont with great dlfBculty 
Just before the ship sank. On the whole, the lowering of the boats was made 
very diCBeult through the ship lylng over at the stem and through the large 
number of passengers in the beginning struggling to get into the boats. The 
steamer sank at 8-05 a. m., after floating about 20 minutes. During the time 
after the shlp struck, I left the bridge twice, the flrst time when No. 1 boat 
was launched In order to get as many of the women and chlldren Int» the 
boats as possible, in which I was also sùecessful. When lifeboat No. 2 was 
being lowered, the tackle falls became fastened against the bridge on account 
of the heeling of the ship, which made it Impossible to get It away. I gave 
orders to the carpenter who was employed in the lowering of the boat, to 
eut the tackle, which was also done. The shlp sank with her forepart down- 
wards. I was not In any boat when the shlp sank, but was drawn under 
the water, and after swimming about for about 1 hour 25 minutes, I was 
pieked up by lifeboat No. 1, which was still driftlng about the place without 
being manoeuvered. Sail was rigged after I regained my strength, and my in- 
tention! was, If possible to endeavor to reach St. Kilda, should we not be 
found by some passing steamer; as it seemed clear to me — the boat being 
over-fllled with people — ^that we must spare the provisions and water, and 
thèse were only given out in small proportions. At 5 o'clock a. m. on the 2nd 
July, we made signal to an east bound steamer, but were not observed. A 
chlld dled on the same day named Alfred Emil Constantin Henderson, which 
was burled at sea with the consent of the parents. On the 3rd July at 5 A. 
M. signal was made to a sailing vessel, but it was not observed. In the att- 
emoon of the same day, about 12-30, we slghted St. Kilda, and in the even- 
ing made signal to a steamer, which turned out to be S/S Energy, Oaptain 
Schaffer, and by which steamer we were pieked up. The bearlng of St. Kilda 
was about 18 miles south. As we ail suffered eonsiderably, It was declded, 
with the consent of Captain SchafCer to let S/S Energy call in at Stomoway 
!n order to land us there so that we might come under the Doctors' treatment. 
We were landed at Stomoway In the afternoon of the 4th July. We had been 
71 In the boat. 

As far as I know, the passengers and crew of No. 3 boat were pieked up on 
the 29th June at 7 o'clock a. m. by the flshlng steamer Salvla and were 
brought to Grlmsby. No. 5 boat was pieked up in the afternoon of the 4th 
July by S/S Largo Bay and was landed at Aberdeen. No. 7 boat was broken 
In lowering. No. 2 boat has not been heard of since. No. 4 was discovered 
by Olga Pouline on the 5th July and brought in to Thorshavn on the Faroe 
Isles. No. 8 boat went down. No. 8 boat was pieked up by Savona on the Srd 
July In the evening and brought into Stomoway. In ail, 143 passengers and 
24 of the crew were in thèse boats. 

Ninth Interrogatory : 

How do you account for said accident? State why the same occurred and 
whether the same might hâve been avolded on your part or the offlcers of said 
vessel. A. I cannot give any explanation of the disaster, neither do I know 
whether and on what ground she struck, as the shlp, aecording to the course 
set, should bave been a long way south of Rockall. Spme hâve stated that 
there bave been magnetic influences, but I am unable to express myself as 
to this. The disaster could not hâve been avoided by my aid, neither do I 
consider any négligence on the part of the officers aud crew has been prév- 
alent" 

156 F.— 54 
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It appgar;s,tl|jat the vessel either struck a dereIiçt,:!whio}i the floating 
wreckage would seem to indicate, or some unknown rock or obstruc- 
tion caùsing the sinking and the conséquent loss of life. The évidence 
sustains the aCcôunt set forth in the pétition, as quoted âbové; and noth- 
ing has been offereci to meet it. 

A spécial exemption from liability was claimed under the laws of 
Denmark, as the law of the Norge's flag. According to this law, it is 
claimed that a shipowner is not liable in damages fbr loss of life on 
his yessel unless Ôie loss was occasioned by acts of the owner of a 
criminal nature so as to -constitute the crime of manslaughter under 
the provisions of the Danish law defining such crime, but it is not nec- 
essary tô consider this feâture of the case as the évidence shows that 
the loss of life was not caused by any defect in manning or outfitting 
the vessel op, in fact, any négligence of those on board. 

There will be a decree sustaining the pétition and dismissing the 
claims. 



THE AMSTERDAM. 

THE ROTTERDAM. 

(District Court, S. D. New York. September 26, 1907.) 

SHippino — ^Damage to Cakqo— Liabimtt op Ship. 

A elalm that shlpments of tobacco from Holland ports to New York, 
made on two différent vessels, were damaged by sea water on the voyages 
through the unseaworthlness of the vessels or négligent stowage, held not 
Bustalned by the évidence, whlch tended to show that the tobacco was de- 
livered in the same condition In whieh it veas received, and that it was 
probably damaged prevlously on Its shipment from Sumatra to Holland. 

In Admiralty. Suits for damage to cargo. 

Eustace Cpnway, for libellant. 

Wing, Putnam & Burlingham, for claimant. 

ADAMS, District Judge. Thèse actions were brought by the Mann- 
heim Insurance Company, the assignée of Rothschild & Brother, to ré- 
nover from the steamships Amsterdam and Rotterdam the damage al- 
leged to hâve been caused to certain Sumatra tobacco, shipped on the 
sâid vessels for New York by the said assignors. 

The claim against the Amsterdam is that the steamer on or about 
the 6th of May, 1901, received on board at Rotterdam, in the Nether- 
lands, 128 cases of tobacco in good order, and duly issued a bill of 
lading agreeing to deliver the same in New York in the same good 
order ; that she arrived at her port of destination on or about the 20th 
of May, 1901, and delivered the 'tobacco to the consignées but not in 
the condition in which it was received but in bad order and condition, 
through being damaged by sait water, which was due to the unfitness 
of the hold of the» steamer in which the tobacco Was stowed and the 
carelessness and négligence in stowing and handling the same. That 
the said water soaked through the boards of the cases which contained 
the tobacco and soaked the same, whereby the owners were damaged 
in the sum of $7,537.88. 
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The daim against the Rotterdam is of a similar character for loss 
on 33 casks of tobacco, shipped about the same time and sai4 to 
amount to $1,788.30. 

The answers of the claimant, the Holland America Line, in both in- 
stances deny ail charges of négligence and allège that the shipments 
were made at Amsterdam, where the claimant had offices as well as 
at Rotterdam; that the cases containing the tobacco were of wood 
and efïectually concealed the contents so that the carrier could only 
know the apparent external condition of the packages; that the ship- 
ments were delivered at the claimant's pier in Amsterdam f rom barges 
or lighters ; thence they were forwarded in closed railway cars to the 
steamer in Rotterdam so that they were there laden on board without 
having received any water or other damage since they had come into 
the claimant's custody ; that the tobacco of the firm of Rothschild & 
Brother, with other tobacco, was well and carefuUy stowed under deck 
of the steamer and discharged in the same good external order and con- 
dition as when shipped and was so received and accepted and receipted 
for by the consignée ; that it was also examined by United States offi- 
ciais on the dock and at public stores ; that the shipment was presuma- 
bly from a larger quantity of similar tobacco carried in the Amster- 
dam, the next succeeding steamer, which arrived in New York May 20, 
1901 ; that this lot of tobacco was also received for shipment in ap- 
parent good order and condition and was so delivered and accepted on 
the dock in New York ; that the first intimation to the claimant of any 
claim for damage on this shipment or the Rotterdam was received on 
June 4th and 7th, together with notice of claim on the Amsterdam 
shipment, to the effect that 160 baies of tobacco from the two steamers 
were seriously damaged by water. 

There are some slight discrepancies in the dates between the alléga- 
tions of the libel and of the answers, but of no material importance. 

Shortly after the actions were at issue they were Consolidated and 
subsequently tried as one. 

It appears that the Rotterdam sailed on May 2nd and the Amsterdam 
on the 9th. The libellant's tobacco on thèse vessels was part of a ship- 
ment from Sumatra, brought to Amsterdam by a long sea voyage. 
Another shipment, consisting of 71 baies, was brought to this country 
by the steamer Statendam. Mr. Putnam of Putnam, Kissam & Koeh- 
1er, libellant's appraisers, examined this tobacco as well as the libel- 
lant's, and on June 7th, 1901, the firm wrote to the claimant that they 
found the tobacco badly damaged by contact with sea water, even more 
badly than the tobacco in suit ; they further said : 

"From the appearance of thèse cases we do not believe the damage to this 
tobacco oocurred on the three steamers in question. We thinli it probable 
that ail thèse cases were wet before shipment at Rotterdam. There Is no 
doubt, however, that this tobacco was damaged after having been paeked In 
cases at Amsterdam." 

The tobacco came to Amsterdam in baies but was there casually 
examined and repacked in baies and then in new wooden cases made 
to fit the baies. No damage was noticed to the baies at this time, nor 
in the subséquent handling up to the time of their being in store on this 
side, when the warehouseman opened the packages and found the baies 
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stained and a further examination developed considérable damage. It 
is urged by the libellant that this damage was due to sait water but 
that claim has been vigorously disputed and the prépondérance of évi- 
dence is not such as to base any reliable finding as to liability upon that 
fact. Preceding the delivery to the HoUand Line the tobacco had 
been transported a long distance over sait water and it may as w.ell be 
that the damage was réceived in such transportation as upon thèse 
steamers. Asstmiing, however, that it was sait water damage, the évi- 
dence is not sufîfîcient to fasten responsibility therefor upon thèse 
steamers. It was held in The Folmina (D. C.) 143 Fed. 636 (affirmed 
153 Fed. 364, but subsequently certified to the Suprême Court on the 
question of burden of proof), that if the ship shows there was no nég- 
ligence on its part, or of the carrier in outfitting her for the voyage and 
that the ship was sound as to its plates, pipes, rivets and hatches, that 
neither imagination nor expérience suggests any way for water to en- 
ter that is not negatived or at least that the carrier did not contribute 
to, then the libel must be dismissed even assuming that the cargo was 
damaged by sait water while on the voyage, The foregoing is ex- 
tracted in substance from the libellant's brief and therein it is conceded 
that such a doctrine is the one the libellant is required to meet. 

It is claimed, therefore, that the Amsterdam réceived the cases in 
good order, and while they were apparently in the same condition 
when delivered in New York, they were in fact considerably damaged, 
though it was not ascertained till subsequently. Thirteen cases out of 
the shipment were opened by the Custom House weighers in New 
York but nothing wrong discovered then; much weight, however, 
should not be attached thereto as no careful examination was made for 
damage. No discovery of damage was made until the warehouseman 
took charge of and opened the cases, when he noticed the same, He 
said: 

"The side of the baie was black agaînst the mattlng — the yellowish mat- 
tlng that was Inslde the case, — it was a black staln on the yellow mattlng" 

— and sent word to his clients, the Messrs. Rothschild, on the 37th day 
of May, 1901, 

The libellant's claim is that the steamer was unseaworthy as to lower 
hold 2, where the tobacco was probably stowed, in being under a 
wooden deck, 2 or 3 inches thick, on top of which was a steerage 
cabin. The deck had a hatch composed of several small hatches which 
were not caulked though covered with tarpaulins. The log showed 
that considérable water was shipped on the 12th and ISth of May 
which, it is urged, must hâve found its way to the tobacco, it not being 
sufficiently protected. It is suggested that "some slight damage," noted 
in the log, would hâve become dry in the 8 or 9 days left of the voy- 
age, There is some doubt as to correctness of the log, the testimony of 
the officers of the steamer being to the effect that it was a good voy- 
age without any rough weather. But whether it was rough or not, I 
fail to see any liability on the part of the ship, It is admitted by the 
libellant that there was no perceptible damage to the cases and it is 
difEcult to understand how such a damage as is claimed hère could 
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have occurred without showing on the cases. Moreover the hatch was 
adequately protected by tarpaulins, even if the covers were ofï. 

As to the Rotterdam, she sailed May 2d and reached New York on 
the 12th. The 32 cases, involved herein, were probably stowed in the 
between decks in No. 2 hold and lower part of No. 2 and No. 4 holds. 
There was very little bad weather on this voyage. The tobacco, it is 
claimed, was damaged to the extent of 23i/^ per cent, and it is admitted 
by the libellant that no opportunity for the entrance of sea water has 
been shown into the places mentioned. In connection with this vessel 
the libellant claims that sait water damage having been shown, the ex- 
planation of the place of stowage of the injured cases is due from the 
claimant. The answer to this suggestion is that the claimant has 
shown the proper handling and delivery of the tobacco. The testi- 
mony in so showing excludes any considération of the suggestion. 

I find that the tobacco on both vessels was carefuUy handled and 
properly stowed in the holds. It is not probable that the damage sub- 
sequently found to tobacco transported on thèse vessels, and also on 
the Statendam about the same time, could have occurred on the ves- 
sels. It is much more likely that it happened before. 

The weights of the tobacco have a strong tendency to show that the 
damage did not occur while it was in the claimant's custody. Tobacco 
increases very much in weight when wet. The cases were weighed at 
the warehouse in Amsterdam, then at the pier there, then on the claim- 
ant's pier in Hoboken, then by the Custom House weighers, then at 
Palmer's Warehouse, and very little différence appeared. In a few 
instances there is a slight variation, but not enough in any instance to 
affect a belief that if any such damage had occurred on the vessels, the 
scales would have shown it. 

It is not necessary to détermine when or where the damage occurred. 
It is sufïicient to conclude that it did not occur by any fault of thèse 
steamers. 

Libels dismissed. 



In re STEELE. 
(District Cîourt, N. D, Alabama, S. D. November 9, 1907.) 

1, BANKBUPTCT— COUBTS OF BANKRUPTCT— POWEB TO APPOINT BePEEEES. 

Where there are two district judges of a fédéral district, having eqnal 
and concurrent authority, one of such judges, slttlng in bankruptcy wlthln 
the district, the other judge belng absent from the district, constltutes 
the court of bankruptcy, and has power to make a valid and blndlng 
appointment of a référée In bankruptcy, and the absent Judge cannot sub- 
sequently corne Into the district, whlle the judge maklng the appointment 
is holding court therein, and without the latter's concurrence, set aslde 
such appointment and remove the appointée from office. 

2. COTTETS— CONCXJBEEHT JUBISDIOTION— ImPBOVIDEHT OeDEB — VOID AOT OF 

Jtjdoe. 

Where there are two district judges of a fédéral court having equal and 
concurrent authority, and one Judge, who is not wlthln the district at 
the time an order, appolntlng a référée in bankruptcy is made by tljc 
other judge sitting in bankruptcy wlthln the district, goes Into the dis- 
trict in which the order was made for the sole purpose of settlng aslde 
sald order, and makes an order settlng same aslde, said order ao made is 
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without authorlty, and wlll be set aslde as Improvidently made and ab- 
solùtely vold. 

In Bankruptcy^ On motion to set aside improvident order remov- 
ing a référée. 

Sterling A. Wood, for petitioner. 

HTJNDLEY, District Judge. This is an application made to me 
by Nenian L. Steele, having been duly filed and presented on the 6th 
day of November, 1907, asking an order of this court setting aside 
an order made by Judge Thomas G. Jones on the 5th day of Novem- 
ber, 1907, as having been improvidently made. The facts stated in. 
the motion, and duly sworn to, are as follows : 

"First. That on the Ist day of NoYember, 1907, this court sitting In bank- 
ruptcy by Its order entered upon Us minutes, and a commission duly slgned, 
appointed this petitioner a référée in bankniptcy for certain counties of the 
Southern Division of the Northern District of Alabama. 

"Second. Thia petitioner duly quallfled as such référée on the 4th day of 
November, 1907, by taking the oath of office and giving bond as provlded by 
law, and entered upon the discharge of the duties of hls office, and Is now 
exercising the same. 

"Thlrd. That the petitioner at the tlme of hls appointment and quallflcation 
was In ail respects quallfled and compétent to discharge the duties of référée. 

"Fourth. That at the tlme of petltloner's appointment by this court sitting 
In bankruptcy the district judge presiding thereat and making said order of 
appointment was the only and sole judge of this court then withln or sitting 
In the Northern District of Alabama. 

"Flfth. That at the tlme of the making of the order of appointment on No- 
vember 1, 1907, the only other district judge of the United States at that 
tlme alleged to be entltled by appointment or désignation to sit In the Northern 
District of Alabama was the Honorable Thomas G. Jones, who at the tlme of 
sald appointment was not In the sald Northern District of Alabama at ail, 
bot was at hls home and résidence In the clty of Montgomery, In the Mlddle 
District of Alabama, In which district he is and was the sole and only résident 
judge, and was then sitting at Montgomery as the district judge of the Mlddle 
District of Alabama. 

"Slxth. On the 5th day of November, 1907, the sald Hon. Thomas G. Jones 
came from hls place of résidence in the clty of Montgomery to the clty of 
Birmingham, In the sald Northern District of Alabama, and entered an al- 
leged order removlng the petitioner from hls said office of référée. This or- 
der was made ex mero motu, wlfiioiit notice to, and in the absence of, this 
petitioner. 

"Seventh. That, at the tlme the sald alleged order of removal was made. by 
said Hon. Thomas G. Jonee, the Judge of this court was then sitting and hold- 
ing court for the sald Northern District of Alabama, and dld not sanction 
nor partlclpate in, nor hav« Jinowledge of, the making of said order. That 
the sald Hon. Thomas G. Jones came withln the sald Northern District of 
Alabama for the sole and oaly purpose of making sald order, and, having 
made the same, returned to hls home and résidence in Montgomery, in the 
Mlddle District of Alabama, and that sald vlsit of the said Hon. Thomas G. 
Jones was the only vlsit he bas made to the said Northern District of Ala- 
bama since the appointment and qualification of the judge of this court" 

I hâve given careful considération to the lengthy opinion of the 
judge on making the order herein complained of, and which order 
not only seeks to revbke thé order under which the petitioner was 
appointed and commissioned, but seeks to remove' him from his office 
of référée. The conclusions reached in that opinion are tased alone up- 
on the contention that Judge Jones is still a jlidge in the Northern Dis- 
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trict of Alabama with equal authority and power as the judge of this 
court. An effort was made therein to judicially construe the act of Con- 
gress cfeating the judge of the Northern District of Alabama, and to 
détermine whether or not the judge delivering the opinion is in fact a 
judge of the Northern District. In fine, the question is presented 
of a judge deciding the question of his own power to act or exist as 
a court. I hâve made diligent search of the text-books and décisions to 
find a précèdent wherein a court could finally détermine for itself wheth- 
er or not it is a court. This identical question was well considered and 
decided in the case of Hill et al. v. Tarver, Recorder, 130 Ala. 595, 
30 South. 499, in which the Suprême Court of Alabama in its unani- 
mous opinion says: 

"When the constltutional Inquiry relates to the legallty of the court whlch 
assumes to act— Involving Its power to act In any case — it Is unnecessary to ob- 
Ject prellmlnarily to Its exercise of jurisdlctlon. In the very nature of thlngs 
it could not détermine the question of its own power to act or exist as a court." 

See, also, High on Extraordinary Remédies, § 773. 

I shall not attempt to review or décide that question, for two rea- 
«ons : First, neither Judge Jones nor this court has the power to final- 
ly décide it; and, second, the question is not in reality involved in the 
-case at issue. Conceding, therefore, for the purpose of this décision 
only, that there are two judges of the Northern District of Alabama, 
each with equal and concurrent authority, we hâve two questions and 
two only presented for détermination in this proceeding: First. Can 
one of âiese district judges sitting in bankruptcy within the Northern 
District of Alabama, and while the other district judge is absent from 
the district, make a valid and binding appointment of a référée in 
bankruptcy without the concurrence of the other judge? Second. If 
the judge who is in the district makes such appointment while the 
other judge is absent from the district, can the absent judge come 
into the district, while the judge making the order is holding court 
therein, and set aside the appointment without notice to and without 
the concurrence of the other judge? The appointment of this peti- 
tioner was made under the authority afïorded by sections 34 and 37 
of the bankruptcy law. Act Julv 1, 1898, c. 541, 30 Stat. 555 [U. 
S. Comp. St. 1901, p. 3435]. That appointment was made without 
référence or regard to any other référées in bankruptcy, and was 
made because the business of the court demanded the appointment. 
The authority of the court of bankruptcy to appoint référées is con- 
fined in number only within the discrétion of the court itself. This 
is clearly authorized by section 37 of the bankrupt law, which is as 
f oUows : 

"Such number of référées shall be appolnted as may be necessary to assist 
In expeditlously transacting the bankruptcy business pending in the varions 
courts of bankruptcy." 

Acting under this authority, some weeks since, I appointed W. C. 
McMillan, Esq., a référée in bankruptcy at Talladega, and had an 
order entered reappointing H. D. McCarty, Esq., a référée in bank- 
ruptcy at Anniston ; the latter being a former appointée of Judge Jones. 
Although it has been some weeks since those appointments were 
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made, they hâve so far remained unchallenged. But the appoint- 
tnent of this petitioner is challenged by Judge Jones upon the grounds, 
as stated in his opinion, that the fédéral statute confides the appoint- 
ment of référées to the courts, instead of to the judges, and concludes 
with the final déclaration that "the power and authority are given 
to the court, and not to the judges." It is true that the authority 
is conferred by the bankruptcy law upon the "courts," and this nec- 
essarily brings us to the considération of the question of what is the 
court, 

The Word "court" originally meant only a yard, palace, or garden, 
and according to Cowell it meant "the house where the king remained 
with his retinue; also the place where justice was administered." 
Ànderson's Law Dictionary. So, in early history, the court meant 
the place where the king was domiciled, because the king was actu- 
ally the fountain and dispenser of justice. The earlier courts were 
merely assemblages in the courtyard of the baron or of the king him- 
self by those whose duty it was to appear at stated times or upon 
summons. This idea of the place predominating as the désignation 
of a court caused Blackstone to adopt Coke's définition that "a court 
is. a place» where justice is judicially administered." 3 Blackstone's 
Commentaries, 24. Indeed, the Suprême Court of Alabama, in Ex 
parte Branch & Co., 63 Ala. 384, adopted the définition that a court 
is "a place where justice is administered." This définition has been 
held to bfe too narrow, and the définition given by a majority of judi- 
cia! décisions is that: 

"A court is a tribunal duly constituted, and présent at the time and place 
flxed by law for judicial investigation and détermination of controverslea" 2 
Century Dictionary, p. 1312 ; 8 A. & E. Bncyc. of Law, p. 22. 

A court is also held to be "an incorporeal being, which requires for 
its existence the présence of the judge." 8 A. & E. Encyc. of Law, 
p. 22; State y. Judges, 32 La. Ann. 1261; Lawyers Tax Cases, 8 
Heisk. (Tenn.) 650; Mason v. Woerner, 18 Mo. 570; Hobart v. 
Hobart, 45 lowa, 503; Matter of Terrill, 52 Kah. 29, 34 Pac. 457, 
38 Am. St. Rep. 327. It has been further held that: 

"The court Is not the Judge or Judges as indlviduals, but only when at the 
proper time and place, they exercise judicial powers." 

I fail to find a single case or authority wherein the judge is held 
to be the court, or a part of the court, while absent from the terri- 
tory prescribed by law within which the court is required to be held. 
A statement of the law on this question is tersely made and discussed 
by the late Chief Justice Brickell in the case of Branch & Co., supra. 
The bankruptcy act itself defines, in section 1 thereof, what is meant 
by the word "court" in the following language : 

•• 'Court' shall mean the court of bankruptcy, in which the proceedlngs are 
pendlng, and may include the référée." 

At the time I appbinted this petitioner, were the proceedings pend- 
ing in Huntsville in the Northern District, or were they pending in 
the Middle District, where Judge Jones was in fact at that time sit- 
tîng as the district judge of the Middle District of Alabama? Was 
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it intended by Congress that the court of bankruptcy should be a 
divided court, with one judge sitting in one district, and another 
judge sitting at the same time without the district? Does the court 
follow the judge, or does the judge follow the court? If the court 
follows the judge, and two judges are sitting at the same time in 
différent districts, which judge does the court follow? By the terms 
of the act of Congress, the jurisdiction of courts of bankruptcy is 
confined to "their respective territorial limits." Chapter 2, § 2, Bank- 
ruptcy Law. The courts hâve held that: 

"Both time and place are essentlal constltuents of the organlzatlon of a 
court ; that Is to say, In order to constltute a court, the offlcer must be présent 
at the time and place appointed by law." 8 A. & B. Encyc. of I/aw, 24. 

As shown above, the act of Congress fixes the territorial limits, and 
the fédéral law fixes the place where courts are held in this district. 
The "time and place appointed by law," in the case at bar, was in the 
Northern District of Alabama, and the officer now claiming to hâve been 
a part of this court at that time was not, in fact, within the territory 
of this court when this appointment was made. As is well said by 
Brickell, C. ]., in the case of Branch & Co., supra : 

"One of the guarantles of Magna Charta is that the court — the power of 
exercising judlclal functions — should not migrate wlth the king, but should 
hold Its Bittlngs at the place and tiipe flxed and settled." 

Surely it will not be seriously contended that the court of bankruptcy 
is a migratory court, in view of the act of Congress confining its ter- 
ritorial limits within the several districts in which the court is held. 
The learned judge admits by bis action in this matter that the court 
of bankruptcy is not a migrating court, but is in fact a court prescribed 
by territorial limits, for he did not seek to set aside the order appoint- 
ing this référée until he had left his résidence and court in the Middle 
District, and had corne within the confines of the Northern District, 
of Alabama. If he did not intend to admit by his action this undoubted 
natural conclusion, it was wholly unnecessary for him to make a spécial 
visit to the city of Birmingham in the Northern District for the sole 
purpose of removing this petitioner from his position of référée in 
bankruptcy, for he could with equal impunity, and I might say with 
as much authority, hâve made his order while holding court within the 
Middle District in the city of Montgomery. 

Again, it is claimed that this court cannot properly make an ap- 
pointment without the assent of the other judge, because it takes both 
to comprise the court The language authorizing the appointment of 
référées is identical, in terms, with the language prescribing the rights, 
powers, and duties of the court. Then it follows, if the contention 
made be true, that the concurrence of both judges is absolutely essen- 
tial to the validity of every order or decree made by the court, and, 
if one of the judges should be absent or sick, the wheels of justice 
would immediately stop. Surely no court would contemplate such 
a narrow and unreasonable construction of the statute. But the very 
opinion of the learned judge himself is sufiicient authority to justify 
the conclusion that the order removing the petitioner was improvi- 
dently granted. If, as is stated therein — "where both judges are of 
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equal atïthdrity and dignity, and heîther judge îs an associate judge, 
one judge- canflot, without the consent of the other judge, properly 
make an appointaient to which his colleàgue objects"- — then it is equal- 
ly true thaï oné judge cannot makè a removal to which his coUeague 
objects. Again, jt is conceded that bbth judges hâve concurrent juris- 
diction. This bêing the case, it has been held with practical unanimi- 
ty that, "whëre a judgment or decree has been rendered by a court of 
compétent jurisdiction, it can only be reviewed by such methods as 
are provided by law, and no other court of concurrent jurisdiction 
has any power to modify, annul, or set aside such judgment or de- 
cree." 11 Cyc. 991, and numerous authorities there cited. This well- 
known légal principle has been settled in no uncertain terms by nu- 
merous décisions of the fédéral and state courts. In the case of Young 
V. Montgomery & Euf^jula R. Co., Fed. Cas. No. 18,166, which was a 
case decided by Justice Woods of the Circuit Court, sitting in the 
Middle District of Alabama, and in which case the question of the 
removal of a receiver appointed by. a court of co-ordinate jurisdiction 
was passed upon, the court, in its opinion in that case, after citing nu- 
merous authorities, says : 

"Thèse authorities show that a question whleh Is pendlng in one court of 
compétent jnrlsdiction eannot be raised and agitated In another court; much 
less can one court assume to talîe possession of and admlnister property whlcb 
la in the possession of another court and In course of administration by It. 

• • * No court or judge would be autho:fized to grant such a leave ex parte, 
and thus dispose of valuable rights and advantages of other parties, without 
at least glvlng them their day In court. • * • And no matter what show- 
ing the complalnants may be able to make as to the Incompetency, unfltness, 
or dishonesty bf the receiver, this cou^t eannot act. That showlng niust be 
made to the coi;irt which appointed him, and It must be asked to remove hlm. 

• • • Thl,s court does hot slt to réviée or review the proceedlngs of that 
court. Any motion, therefore, to appoint a receiver in this case, whlle the 
property to be adminlstered is In the pttssession of a receiver appointed by 
another court, must be overruled, and this court can entertain no motion to 
remove or otberwlse Interfère wlth a receiver appointed by another court." 

Référence is made by the leamed judge in his opinion to my re- 
fusai to join him in making up a test case, for the purpose of having 
an adjudication as to whether or not he still remains a judge in this 
district. A suffident answer to this proposition is that any such case 
made up by agreement between the judges would indeed be but a moot 
question, which any court before whom the matter was pending would 
promptly dismiss as such. ■ This proposition is so well understood by 
bench and bar that citation of authority to sustain it is unnecessary. 
There is, however, a légal and orderly way in which ail such questions 
may be raised for adjudication and settlement. That way is open 
to any litigant who should feel aggrieved at any décision or order 
made by the court or any judge thereof , but it eannot be raised or 
determined by the action of a judge ex mero motu, as in this matter. 
My jurisdiction and authority are subject to détermination by an ap- 
pellate tribunal alone, and it is not within my power to yield any 
part thereof to any other judge or court of co-ordinate jurisdiction. 
The petitioner is left without a remedy in this matter, save by virtue of 
the pétition herein filed. The order of removal, made by the leamed 
judge on November 5, 1907, was not made in the due course of any 
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légal procecding before him, nor was anything broiight before him by 
any person claiming to hâve been aggrieved. The case, if indeed it 
may be called a case, was one of his own making and without the knowl- 
edge of or notice to this petitioner, whose rights were at the time being 
passed upon. The whole proceeding was coram non judice and ab- 
solutely void, from which an appeal would net lie. 

As is well known, upon my enter ing into the discharge of the duties 
of my office, I found every docket within this district greatly con- 
gested with undetermined cases. Except the one spécial visit of 
Judge Jones above alluded to, no other judge has been upon the 
bench in this district. As best I can, day and night, my time has been 
given unsparingly to the litigants before the court. At the time this 
motion was presented to me the court was in session in Huntsville, 
and there are now so many pressing cases on my desk needing atten- 
tion that I can illy spare the short time I hâve given to this matter. 

From the facts sworn to in the pétition, and from the law as above 
stated, I deem it to be my duty to entertain this pétition and to grant 
the relief prayed. An order will be hère made, setting aside the said 
order of removal of November 5, 1907, as being improvidently grant- 
ed and without warrant of law. The clerk will enter the order here- 
to attached. 



UNITED STATES T. SMITH. 

(Circuit CJourt, W. D. Washington, W. D. March 22, 1907.) 

Abut and Navt— Offenses bt Civilians— Puechase of Militabt Peopeett 
fbom soldieb— elements of offense. 

To warrant a conviction under Rev. St. { 5438 [U. S. Comp. St. 1901, 
p. 3674], for knowingly purchasing or receivlng In pledge from a soldier 
In the mllitary service of the United States arms, clothing, or other pub- 
lic property, such soldier not havlng the lawful right to sell or pledge the 
same, It must be proven beyond a reasonable doubt that défendant ac- 
tually purchased or reeelved in pledge from a soldier the property de- 
Bcrlbed In the Indlctment wlth knowledge that the seller or pledgor was 
Bt the time a soldier in the service of the United States, and that the 
property was mllitary property such as the govermnent Issues, but It Is 
not necessary to prove that the soldier had no lawful right to sell or 
pledge such property because the same Is expressly problblted by Rev. 
St. §§ 1242, 8748 LU. S. Comp. St. 1901, pp. 876, 2527], and the Jury may 
in a proper case give effect to the provisions of such sections making pos- 
session of such property by a civillan presumptlve évidence that the same 
was sold, bartered, or plêlged In violation of such prohibition. 

Criminal Action. Indictment for buying and receiving in pledge 
government property from a soldier in violation of section 5438, Rev. 
St. [U. S. Comp. St. 1901, p. 3674]. Evidence offered by the gov- 
ernment to pi-ove admissions by the défendant in giving testimony be- 
fore a court-martial on the trial of the soldier for selling or pawning 
the property was excluded. The défendant was convicted and sen- 
tenced to pay a fine of $1,200 and costs. 

P. C. Sullivan, U. S. Atty., Walter Christian, Asst. U, S. Atty., and 
John J. Bradley, for the United States. 

A. L. Miller and C. O. Bâtes, for défendant. 



860 156 FEDERAL REPOBTEB. 

HANFORD, District Judge (charging the jury). Gentlemen of the 
jury, the défendant is on trial for a criminal act. He is charged with 
the commission of a criminal action by the indictment against him, and 
it is for you to dedde the question as to whether he is g^ilty or not 
guilty. Having entered a plea of not guilty, the burden is placed upon 
the government to prove that he is guilty by évidence sufficient to con- 
vince you beyond a reasonable doubt. Ail acts which are prohibited 
by law are not criminal, and I am going to call your attention to the 
provisions of the statutes of the United States which affect the case, 
and try to point out to you, so you will understand clearly, the élé- 
ment of criminal jty in this case, which must, to justify conviction of 
the défendant, be found by the jury from the évidence. 

The statutes of the United States provide: 

"Sec. 8748. The clothes, anus, mllltary outflta, and aceoutennents fur- 
nlshed by the United States to any soldler shall not be sold, bartered, ex- 
cbanged, pledged, loaned, or glven away; and no person not a soldler, or 
duly authorlzed offlcer of the tJnlted States, who has possession of any snch 
clothes, anns, mllltary outfits, or accouterments, so furnlshed, and which 
hâve been the subjects of any Buoh saie, barter, exchange, pledge, loan, or. 
gift, shall hâve any rlght, tltle, or interest therein; but the same may be 
selzed and taken wherevér found by any oflcer of the United States, civil or 
militàry, and shall thereupon be delivered to any quartermaster, or other 
offlcer authorlzed to receive the same. The possession of any such clothes, 
axms, militàry outflts, or accouterments by any persan not a soldler or of- 
flcer of the United States shall be presumptive évidence of sud» a sale, bar- 
ter, exchange, pledge, loan, or gift" 

Now, you will see that this is a prohibitive statute, it prohibits the 
sale, barter, exchange of, or dealing in militàry goods, but it is not a 
criminal statute. It does not make the dealing in such property crim- 
inal nof subject any person to punishment by law. A similar statute 
provides that: 

"Sec. 1242. The clothlng, arms, mllltary outflts, and accouterments furnlsh- 
ed by the United States to any soldler shall not be sold, bartered, exchanged, 
pledged, loaned, or glven away; and the possession of any such' property 
by any person not a soldler, or offlcer of the United States shall be prlma- 
facle évidence of such sale, barter, exchange, pledge, loan or gift. Such proiv- 
erty may be selzed and taken from any person, not a soldler or offlcer of the 
United States, by any offlcer, dvil or mllltary, of the United States, and shall, 
thereupon, be delivered to any quartermaster or other offlcer authorlzed to 
receive the same." 

That is not a criminal statute. It sîmply prohibits the disposition 
of the militàry stores of the United States, except as they are issued 
to soldiers in the service of the United States. Comment has been 
made in argument upon the failure of the government to call certain 
witnesses to prove that a soldier has no right to sell his blanket. Such 
testimony would be entirely useless because it could not add anything 
to the déclaration of the law. The law provides that a soldier shall 
not sell blankets and clotiiing and accouterments that are fumished 
him for use in service. Nothing could be added by testimony of a wit- 
ness. 

This indictment is founded upon a statute of the United States which 
I will read to you, and then show you the élément that constitutes 
criminality: 
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"Sec. 6438, Kev. St. [U, S. Ctomp. St 1901, p. 36T4]. * » • Bveiy per- 
8on who knowlngly purchases or receives In pledge for any obligation or In- 
debtedness from any soldier, offlcer, sailor, or other person called into or 
employed In the military or naval service any arms, equlpments, ammunltlon, 
clothes, military stores, or other public property, sucb soldier, sailor, oflBlcer, 
or other person not having the lawful rlght to pleûge or sell the same, every 
person so offendtng In any of the matters set forth In thls section shall be 
Imprlsoned at hard labor for not less than one nor more than flve years, or 
flned not less than one tl)0U8and nor more than five thousand dollars." 

You will observe that the provisions of this statute apply to persons 
who knowingly purchase or receive in pledge any of the kinds of prop- 
erty described hère from a soldier, officer, or sailor in the service of 
the United States. The éléments of the crime are guilty knowledge, 
and the actual purchase of and receiving in pledge the kind of prop- 
erty named and receiving it from a person in the military service of 
the United States. AU those things are necessary to be proven in or- 
der to make it a criminal case. The guilty knowledge that is a neces- 
sary élément of thé crime is not knowledge that the act is unlawful. 
The law does not permit ignorance of the provisions of the law to avail 
as a défense in any case, but the knowledge must be knowledge of the 
facts, knowledge fhat the property oflfered for sale or pledge is the 
military stores or property of the United States — ^that is, arms, cloth- 
ing, or property that is provided by the United States for use in the 
military service, and knowledge that the person ofïering to sell or to 
pledge it is a person in the military service at the time. It will be 
necessary, therefore, to warrant a verdict finding this défendant guilty 
of the crime charged in this indictment in either one of the counts, 
for the jury to find that the évidence convinces beyond a reasonable 
doubt that this défendant did knowingly purchase or receive in pledge 
the blanket specified in the indictment from a person who was then 
in the service of the United States as a soldier. 

The other statutes that I hâve read to you contain a rule of évidence ; 
that is, that the bare possession of such property of the United States 
by a person not in the service of the United States is prima facie évi- 
dence that it has been sold or pledged. Now, that is a rule which the 
jury hâve a right to consider as supplying évidence in the case. If the 
défendant did hâve this blanket in his possession, that possession was 
prima facie évidence that the same had been sold or pledged. It is 
not prima facie évidence of a guilty transaction, because it does not 
imply that it was taken by a purchaser or pledgee with guilty knowl- 
edge. You are instructed in this case that the presumption of law 
is that the défendant is innocent of the crime of which he is charged, 
and that presumption continues throughout the case, until shown by 
the United States government that he is guilty of the crime charged 
beyond a reasonable doubt. 

The fact that the défendant himself did not go upon the witness 
stand and testify in this case must not be used against him in arriving 
at your verdict. There is no inference of guilt because he does not 
go upon the witness stand. That is so, gentlemen of the jury, because 
the Constitution of the United States does not permit any exertion 
of force or compulsion to make a person give évidence against himself 
in order to punish him for a criminal act. He has a right to be a wit- 
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ness on Hiis own behalf ^ and he bas a right under the Constitution and 
lawè'olfthe United States to refrain from being a witness, and, if he ex- 
ercises his Coristitutional rights in bis own way, no one bas a right to 
présume anything against hira on account of doing what you and 1 and 
ail of us may do — -daim pur rights. In this case you must find from 
tbe testimcmy béyond a' téasonable doubt, before you can convict the 
défendant,, ihàt he knowingly received of bought, or received in pledge, 
the military blanket in question. The mère fact that he kept it one 
night would not be sufficient, unless you find from the testimony that 
he knowingly purchased or received in pledge a blanket belonging to 
the United States government from a soldier, your verdict must be for 
the défendant. If you cannot find from the testimony in the case that 
the blanket was sold or pledged by a soldier, and that the défendant 
received the blanket knowing it to be the property of the United 
States, then your verdict must be not guilty. The point of this in- 
struction is that the knowledge of the défendant must be made to 
appear from the eviden,ce. The right of a soldier to sell or pledge 
a blanket is not the fact to be proved, because the prohibition is de- 
clared by the law. 

I hâve mentioned and reiterated in this charge to the jury that the 
évidence must be sufficient to convince you beyond a reasonable doubt 
that the défendant is guilty in order to justify a verdict finding him 
guilty, and I will say, further, that, even if there should be in your 
estimation a prépondérance of the évidence against him, still, if it 
falls short of convincing you beyond a reasonable doubt that the de- 
fendant is guilty, you must render a verdict of ne* guilty. I want the 
jury to understand this rule. It is a reasonable rule, and not an un- 
reasonable rule. The kind of a doubt that requires an acquittai after 
a candid considération of, the évidence is a reasonable doubt, not such 
a doubt as an unwilling mind would conjure up from the realms of 
possibility, and because of the possibility of a mistake would refuse 
to be convinced, but it is an actual doubt that you are conscious of, 
after having given the testimony a candid considération, and such a 
doubt as in a matter of like importance in your own afïairs would cause 
you to hesitate before acting — such a doubt as a reasonable person 
would give heed to, and would consider that his mind was uncon- 
vinced because of it. 

Jury retiimed a verdict of guilty. Défendant filed a motion for new 
trial on account of insuffiçiency of évidence- May SOth motion argued 
and denied by the court. June 8th, court sentenced défendant to pay a 
fine of $1,200 and costs. 

In pronouncing the sentence, the court said that this case was de- 
serving of a severe penalty ; that many persons are inclined to believe 
that the law is too severe and unnecessary. There are very good 
reasons fçr its being enforced, for there is nothing so demoralizing 
to the soldier and the service as this buying of dothing and uniforms 
by civilians. 
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In re KBNYON et al. 
(District Court, S. D. Ohlo, Eastern Division. July 16, 1907.) 

1. BANKBUPTCT— PiNDINaS OP REFEREE— REVIEW. 

A judge will net Interfère witli the findlngs of a référée in banicruptcy 
on questions of faet, unless convinced. ttiat tliey are manifestly agalnst 
ttiç weight of the évidence. 

2. Same— RiQHT To Rescind Oonteagt with Bankeupt— Election or Remé- 

dies. 

Claimant deposited money with a banljing firm four days before it was 
adjudged a banlcrupt on a voluntary pétition, receiving a certificate of de- 
posit therefor. With linowledge that the flrni was insolvent when it re- 
ceived bis deposit, he flied bis cialm against the estate in banlcruptcy. 
Five months later he made a demand on the trustées for the retum of 
bis money, but thereafter flied a new claim, to which, as requested by 
the référée, he attached a copy of bis certilicate of deposit, at the saine 
time fliing a pétition to recover the amount of his deposit from the trus- 
tées. Eeld that, on learning of the insoivency of the banls when it re- 
ceived his deposit, he was bound to elect promptiy whether to rescind the 
contract for the alleged fraud or to aflîrm it, and that his filing his claim, 
subsequently ratifled by the filing of the second claim, constituted an irrév- 
ocable élection, by which he was precluded from aiso claiming a rescis- 
sion. 

In Bankruptcy. On review of décision of référée. 

On Oetober 14, 1904. J. P. Ansley deposited a check with D. C. Kenyon, the 
active member of the banking firm of D. C. & F. L. Kenyon, doing business as 
the Rushsylvanla Bank, for which check he received a small sum in cash and 
the bank's certiflcate of deposit for the residue, which certiflcate Ansley ex- 
pected to cash early in the week foliowing. On the evening of the same day 
the members of the banking firm considered the bank's embarrassed flnancial 
condition, and on the evening of the foliowing day, after consuiting thelr 
attorney, decided to go into bankruptcy. On Oetober 18th the iirm was ad- 
judieated banlcrupt on a voluntary pétition. On the day of Ansley's deposit, 
and before the bank's insoivency was deitermined, an entry of his transaction 
with the bank was made on its books, and the check was sent to a neighboring 
bank for clearance and paid. The deposit was made without any sollCita- 
tion, promise, or représentation on the part of Kenyon. On November 1, 1904, 
at the flrst creditors' meeting, Ansley flied proof of his cialm, but did not at- 
tach thereto a copy of the certilicate of deposit as an exhibit. The considéra- 
tion named in his proof of the bank's indebtedness to him was "money deposit- 
ed in their [Kenyons'] bank." On April 11, 1903, Ansley, as found by the 
référée, demanded of the trustées in bankruptcy a retum of his deposit. On 
Oetober 20, 1905, the référée notifled him to attach his certiflcate of deposit 
to his proof of claim as an exhibit. Five days later he made a second proof 
of his claim, attaching thereto a copy of such certiflcate, which proof aileged 
that he deposited a check at the bank and received therefor the certiiicate of 
deposit and a small sum In cash, that the bankrupts are indebted to him in 
the sum named in the certiflcate, that they were Insolvent as they well knew 
at the time of Its issuance, and never acquired title to his money ; and on 
the same day he.iiied his pétition against the trustées to rescind iiis contract 
with the bank and recover the money represented by the certiflcate, alieging 
that the Kenyons, when they received his deposit, knew themselves to be in- 
solvent, received his money with intent to cheat and defraud him, and that the 
title thereto never passed to them, and prayed an order directing the return of 
the money to him by the trustées. His claim was allowed by the référée on the 
same day. He has not at any time withdrawn either of his proofs of claim, 
nor has he at any time averred when he flrst learned of the bank's insoivency 
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and alleged fraudulent conduct, or that he dld not know of the fraud chargea 
when he proved hls claim. Both proofs of his clalm are stlll on flle. On évi- 
dence adduced the référée found that D. O. Kenyon, and perhaps both Kenyons, 
must hâve known of the bank's insolvency at the tlme of Ansley's deposit ; that 
Ansley leamed on the day of the adjudication of the bank's Insolvency of 
the facts on whlch he bases hls charge of fraud, and that he dld not elect 
to rescind Jn tlme, but proved up his clalm; that he thereby made an élection 
of remedy, on account of which he cannot maintain a separate Independent 
suit to rescind and recover the money deposited, and that the évidence does 
not sufflciently establish intent on the part of the Kenyons to cheat and de- 
fraud Ansley. The case Is hère on a pétition for revlew of the referee's dé- 
cision. 

John C. Hover, for J. P. Ansley. 
A. Jay Miller, for trustées. 

SATER, District Judge (after stating the facts as above). As a 
référée enjoys the opportunity of seeing and hearing the witnesses 
and has knowledge of the gênerai administration of the estâtes which 
pass through his court, and is in fréquent contact with the parties in 
interest, he is pecuHarly qualifled to judge of the credibility of wit- 
nesses and the weight of the évidence. A judge will not therefore in- 
terfère with his conclusions on questions of fact, unless convinced that 
they are manifestly against the weight of the évidence. Rider, In re 
(D. C.) 96 Fed. 811 ; Southern Fine Co. v. Trust Co., 141 Fed. 802, 
73 C. C. A. 60; Loveland, Bankruptcy (3d Ed.) 408. 

The record is indefinite as to when Ansley first learned that at the 
time of his deposit the bank was insolvent, but, taking it as a whole, 
the référée was justified in fînding that he knew of it as early as Oc- 
tober 18, 1904. Ansley was required, on the discovery of the fraud al- 
leged, to elect promptly to .rescind his contract with the bank and 
seek recovery of his money, or to affirm his transaction with the bank 
by making proof of his claim. The two remédies are not concurrent. 
He twice elected to affirm by twice proving and filing his claim. His 
demand on the trustées on April 11, 1905, for the return of his mon- 
ey, was made more than five months after his élection of affirmance, 
and his filing a second proof of claim was a ratification of his first 
élection. It is true that, when he made his second proof of claim, 
he also filed a pétition to recover the amount of his deposit from the 
trustées ; but he neglected to withdraw either of his proofs of claim, 
made no allégation as to the time of his discovery of the fraud charg- 
ed against the bankrupts, retained at ail times possession of the cer- 
tificate of deposit, made no offer to surrender it, and requested, on 
the filing of his second proof of daim, that the référée, after having 
inspected the same, return the certificate to him. Having made proof 
of his claim and secured its allowance, he is, in the absence of inad- 
vertence, fraud, or mistake, none of which are alleged, bound thereby, 
because, when a creditor makes proof of his claim against a bank- 
rupt's estate, he stands in the position of a plaintiff at law, and be- 
comes a party to the suit. Brandenberg, Bankruptcy, § 852 ; Prescott, 
In re, 5 Biss. 523, Fed. Cas. No. 11,389; Collier, Bankruptcy (6th 
Ed.) 437. 



IN BB KENTOK. 865 

In Wiswall v. Campbell, 93 U. S. 347, 23 i;. Ed. 923, Mr. Chief 

Justice Waite held: 

"Every person submitting hlmself to the jurlsdlctlon of the bankrupt court 
in the progress of a cause, for the purpose of havlng hls rlghts In the estate 
determined, makes himself a party to the suit, and Is bound by what Is ju- 
dlclally determined in the legitimate course of the proceeding. A creditor 
who offers proof of his claim, and demanda Its allowance, subjects himself 
to the dominion of the court, and must abide the conséquences." 

Section 57 of the bankrupt act of July 1, 1898 (30 Stat. 560, c. 
.541 [U. S. Comp. St. 1901, p. 3443] ), sustains the view that a creditor 
in making proof of his claim becomes a party to the suit. Lowell, 
Bankruptcy, § 216, states that: 

"Though proof is not payment, it is an élection to submit the debt proved to 
the jurisdiction of the court of bankruptcy. * * • When the law pennitted 
a creditor to pursue his action at law, notwithstanding the bankruptcy as an 
alternative remedy, the court would restrain a creditor who had proved a 
debt from the prosecution of an action upon it." 

In Standard Varnish Works v. Haydock, 143 Fed. 318, 74 C. C. 
A. 456, decided by the Sixth^Circuit Court of Appeals, it appears that 
the creditor proved its daim, participated in the proceedings at a 
creditors' meeting, voted for the élection of a trustée, and subsequently, 
on leave, withdrew its claim and filed an intervening pétition setting 
forth that the goods on account of which it had filed and proved its 
claim as a creditor against the bankrupt had been purchased by the bank- 
rupt upon false représentations as to its financial condition, upon which 
the creditor relied in making the sale and which représentations were 
known to the bankrupt to be false at the time of the sale. It also ap- 
pears that the bankrupt at the time of the sale had no intention or rea- 
sonable expectation of paying for the goods, and prayed that the trustée 
be ordered to return such portion of the goods as still remained in his 
possession and that a claim for the balance be allowed against the es- 
tate. In that case it was held (page 319 of 143 Fed., page 457 of 74 C. 
C. A.): 

"As the référée properly said in hls opinion, it was open to the petitloner, 
the purchase having been procured by fraud, to elect whether to eonflrm the 
sale notwithstanding, and maintain the position of a creditor for the price, 
or to repudiate the sale and recover the goods. But the vendor must make his 
élection promptly on discovery of the fraud. Thls Is the settled law. Upon 
thia prindple Judge Kay held, in Hlldebrant, In re (D. C.) 120 Fed. 992, that 
a vendor could not affirm the contraet of sale as to part of the goods, and 
claim the price and dlsafflrm as to another part, and recover the goods in 
specie. And see Seavey v. Potter, 121 Mass. 297 ; and, having made his élec- 
tion In such cîrcumstances, the vendor makes It once for ail. Kennedv v. 
Thorp, 51 N. Y. 174 ; Moller v. Tuska, 87 N. X. 166 ; Heller v. Elliott, 44 N. 
J. Law, 467 ; Carter v. Smith, 23 Wis. 497. The pétition dld not state when 
the petitloner became aware of the falsity of the bankrupt's représentations 
of its solvency and of Its fraudulent purpose, or whether it was before or aft- 
er the petitloner proved its claim and participated in the proceedings as a 
creditor. And if, as it has In some casea been held, the burden of proof that 
the élection was made with knowledge of the facts Is upon the party who 
urges the estoppel, it would be difflcult to reaist the conviction that the cîr- 
cumstances attending the assignment and the adjudication of bankruptcy were 
sufiSclent to hâve shown the petitloner that the bankrupt In procurlng the goods 
156 F.— 55 
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had made false représentations In regard to Its solveney. Not only dld the 
pétition make no claim that tlie petitioner was ignorant, at tlie time of prov- 
ing its claim, of the facts in regard to the représentations of the bankrupt 
and of its. intention In making the purchase, but the facts stated by the référée 
are sufflcient prima fade to support the conclusion that the petitioner had 
knowledge of the essential facts when It voted for the tnistee. In thèse clr- 
cumstances, the élection of the petitioner to prove its claim as a gênerai cred- 
itor was final. ïhere Is good ground for saylng that It was too late for the 
exercise of an élection after the petitioner had joined the gênerai credltors In 
shaping and carrylng forward the bankruptcy proceedings, and influenclng 
their associâtes in thelr action. The suggestion that the proceedings probably 
would hâve been the same wlthout the petltioner's co-operatlon cannot avaiî. 
The assumption of the position of a gênerai créditer toward the assets would 
naturally be a strong inducement to the other credltors In pursuing the bank- 
ruptcy proceedings, for thls would Imply a sharing of the assets, and this 
resuit would be defeated if their associâtes were permitted to tum about and 
reclalm tbe assets in specle." 

Reflecting on the question at issue are Baxter, In re (D. C.) 12 
Fed. 72 ; Loveland, Bankruptcy, 405. 

In Ormsby v. Dearborn, 116 Mass. 386, it was held that a créditer 
who proved his claim against an estate in bankruptcy for goods sold and 
delivered to the bankrupt could not mairitain an action in replevin for 
the same goods by proof that he did not sell the goods to the bankrupt, 
because his élection of reniedy by proof of his claim was inconsistent 
with the suit in replevin. The two cannot stand together. If they 
could, the creditor might receive the whole or a part of the priée of 
the goods in the bankruptcy proceeding, and by his suit in replevin 
regain and hold the goods themselves. 

Under section 21 of the bankrupt law of 1867 (14 Stat. 526, c, 176) 
"proof of a debt is considered an élection not to proceed against a 
bankrupt by action, Such proof opérâtes as a statutable discontinu- 
ance of actions and suits in respect of the same claim and demand, and 
is a waiver of ail other légal and équitable remédies in respect of the 
debt proved. In the English courts an application may be made for 
an injunction to restrain the action by a creditor who has proved, or 
to expunge the proof. Diack, Ex parte, 2 Mont. & Ayr. 675; Ber- 
nasconi,. Ex parte, 2 Glyn. & Jam. 381." James, Bankruptcy, 97 ; 
Haxtun v. Corse, 4 Edw. Gh. (N. Y.) 585. 

Under the same law in Parmlee v. Adolph, 28 Ohio St. 10, it was 
held that if, a creditor, after he discovered the false and fraudulent 
character of ; représentations made to him to induce a contract, proved 
up his claim in a court of bankruptcy, he would after that be precluded 
from a rescission of the contract, because such appropriation of the 
claim as his own after the discovery of the fraud would bar his right 
to such rescission. He would be acting with knowledge of his légal 
rights. In Everett v. Derby, 5 Law Rep. 227, decided under section 
5 of the bankrupt law of 1841 (5 Stat. 444, c. 9), it was held: 

;''The proQf of; the debt Is an. élection to proceed in bankruptcy, and Is a 
conclusiy,^ hàfi^to any further proceedings, In a suit at law or in equity for the 
recovery of ihesame debt." Bump, Bankruptcy (llth Ed.) 629. 

If it be urged tliat the provisions of the; bankrupt acts of 1841 and 
1867 are more spécifie in defining the remédies of credltors than the 
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act of 1898, the answer îs that those acts and the décisions under them 
recognize and enforce the principle that a créditer cannot at the same 
time in the same suit or in diiïerent suits pursue différent remédies 
for relief on the same claim, and that he cannot at the same time af- 
firm and disaffirm a contract induced by fraud. He must offer to re- 
scind promptly. Parmlee v. Adolph, supra. 
In Scott V. Walton, 32 Or. 464, 53 Pac. 180, it was said: 

"A party who has been Induced to enter into a contract by fraud bas, upon 
its dlscovery, an élection of remediea He must elther afflrm the contract 
and sue for damais, or dlsafflrm it and be relnstated In the position In whlch 
be was before It was consummated. Thèse remédies, however, are not con- 
current, but wholly inconsistent. The adoption, of one Is the exclusion of the 
other. If he désires to reseind, he must act promptly, and return or ofCer to 
return what he has received under the contract He cannot retain the fruits 
of the contract awaltlng future developments to detei-mine whether It will 
be more profitable for him to afflrm* or dlsafflrm it. Any delay on bis part, 
and especially his remainine in tl]p nossessinn of tbe pronerty rp^clvorl hv tiim 
under the contract, and deallng with it as hls own, wlll be évidence of hls In- 
tention to abide by the contract." 

Tlie fact that the référée notified Ansley to complète the proof of his 
claim by attaching the certificate of deposit as an exhibit did not nul- 
lify Ansley's original élection of remedy. He ratified that élection by 
filing a second proof. In the absence of an objection to his failure to 
attach the certificate of deposit as an exhibit to his original proof of 
claim, it would not hâve been error had the référée waived the at- 
taching of the exhibit and allowed the claim. Carter, In re (D. C.) 138 
Fed. 846; Loveland, Bankruptcy, 395. The views above expressed 
render unnecessarv a discussion of St. Louis & S. F. Ry. v. Johnston, 
133 U. S. 566, 10 Sup. Ct. 390, 33 L. Ed. 683, and other cases, cited to 
the point that D. C. Kenyon's knowledge of the bank's insolvency en- 
titled Anfley to a rescission and recovery of his money. 

For the foregoing reasons, the décision of the référée is affirmed. 
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SHBPHBRD V. DEITSOH. 
(Circuit Court, S. D. New York. August 20, 1907.) 
See 138 Fed. 83. 

Joiseph 11 Levy, for the motion. 
Haus V. Briesen, opposed. 

LACOMBE, Circuit Judge. Inasmuch as the judgment debtop has paid the 
judgment and ail costs of supplementary proceedings imposed on him, there 
is no reàéon why the injunction against his disposing of his property should not 
be vaeated. Indeed, this is conceded. Examination of the record heretofore con- 
vinced the court that the debtors of the judgment debtor were themselves the 
cause of the undue prolongation of the proceedings, and the expenses to which 
the judgment créditer was put should be paid by them personally, not by the 
judgment debtor. How the judgment créditer shall proceed to enforce such pay- 
ment is not clear, and the court makes no suggestion; but certainly that amount 
should not be taken out of the sum they owe to the judgment debtor. To do bo 
would be to impose the cost on the latter, who has already paid ail that the court 
held he ehould be required to. * 

The injunctions against the third parties are vaeated, so that they may no 
longer use them as an excuse for not paying to the judgment debtor the amounts 
they respectively owe him. 



THE JOHN K. GILKINSON. 
(District Court, S. D. New York. October 7, 1907.) 

1. Shippinq^Pbooeeding fob Limitation of Liabilitt— Jubisdiotion. 

A tug, ■which, in the pursuit of her business, was frequently within the 
Southern district of New York, and was there In a regular way at the 
time of the flling of a pétition for limitation of liability by her owner, 
was witbin the district for the purpose of giving the court: jurisdletion, 
under admiralty rule 57, although the domicile of the owner was else- 
where. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 44, Shlpplng, |§ 648, 
649. 

Limitation of owners' Uablllty, see note to The Longfellow, 45 O. CL 
A. 887.] 

2. Same. 

Where a District Court has obtalned Jurisdletion of a proceeding for 
limitation of liability on a claim for which the owner has been sued, the 
claimant cannot defeat such Jurisdletion after the vessel has been ap- 
praised by reducing his claim below the appralsal. 

[Ed. Note. — Por cases In point, see Cent. Dlg. vol. 44, Shlpping, § 648.] 

8. TOWAQE— INJUBT OF SCOWMAN ON TOW— LiABILITT OF TUO. 

The Injury of a scowman, In charge of a scow being towed behlnd an- 
other to the dumping grounds, whose leg was caught and eut o£C by a Une 
whlle he was attempting to lengthen the towing hawser, held on the évi- 
dence to hâve been due to his own négligence, and not to any fault of 
the tug. 

In Admiralty. 
See 150 Fed. 454. 

Clifford C. Roberts and Peter Alexander, for petitioner. 
Wray & Callaghan, for claimant. 

ADAMS, District Judge. This action was instituted by the filing 
of a pétition by the Hudson Towboat Company, as owner of the tug 
John K. Gilkinson, for limitation of liability. The limitation was op- 
posed by Bernard I^aughlin, a scowman on the scow H. C. No. 3, who 
had one of his legs eut off on the 17th of May, 1906, by a line en- 
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tangling it while the tow was proceeding from New York to sea for 
the purpose of dumping the said scow and another one, the Neptune. 
The latter was the leading scow. She was attached to the tug by a 
hawser of about 100 feet long when the tow started and the No. 3 was 
fastened closely to, her stem, there not having been more than 3 or 4 
feet between them. After passing the Battery, the towing l^fiwser 
was lengthened to nearly its full length of about 700 feet. There was 
a short hawser on board of No. 3, to be used between the scows when 
it should become necessary to part them on reaching rough water. 

This matter was before the court early in the year on exceptions to 
the jurisdiction urged by the claimant. The John K. Gilkinson (D. C.) 
150 Fed. 454. Thèse exceptions are renewed hère upon the alléga- 
tion that the facts proved differ from those alleged in the pétition. 

It is now claimed with respect to the first exception that the tug was 
not legally within this district but only temporarily hère for the pur- 
pose of having the court entertain the matter. There are some ex- 
pressions in the testimony of the petitioner's gênerai manager which, 
if read alone, would form some basis for the contention, but taking 
the statements altogether, I do not consider that they should be con- 
strued to hâve the claimed effect. There can be no doubt that the 
vessel was actually within the district when the libel was filed and 
that although she belonged, according to the domicil of her owner, 
in New Jersey, yet she was frequently in the district in the pursuit of 
her business of towing. At the time in question she came to New 
York in a regular way and was simply.detained a short time for the 
purpose of the filing of the libel while she was actually hère. In the 
absence of clear évidence of an attempt to invoke the jurisdiction of 
the court by improper means, it seems that this was the correct forum 
to détermine the question involved. There is no substantial différence 
between the présent attitude of the case and the one alleged in the péti- 
tion, which was the subject of considération when the exception was 
first urged. 

Regarding the second exception, the claim is that as the claimant 
demands only $9,000. damages and the value of the vessel has been 
fixed at $10,000., the pétition should be dismissed. The original claim 
was $35,000. and it was only reduced when it was found that the ves- 
sel was valued at $10,000. The court had already acquired jurisdic- 
tion and it could not be defeated by a subséquent change in the atti- 
tude of the claimant. This feature was also discussed when the ex- 
ceptions were first heard. The John K. Gilkinson, supra. 

On the merits of the case, it appears that the accident occurred about 
10 o'clock P. M. The tide was ebb and the Gilkinson was utilizing it 
to take her tow to sea. The night was calm. When about half way 
to the dumping grounds, which were about 30 miles from New York, 
the scowman endeavored to lengthen the distance between the scows. 
No. 3 was then being towed by two short lines running from the Nep- 
tune to No. 3's forward bitts. The tow was already arranged by the 
scowmen for the sea towing, where it was expected that rough water 
might be encountered. This was donc by a hawser and bridle about 
60 fathoms in length, called an intermediate hawser, leading from the 
stem of the Neptune to posts on the forward end of No. 3, This 
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hawser was^not in use, except so far as the scowman of No. 3 îm- 
propçrly uSed a part of it on the starboard side, leavinç the remainder 
coiled wp on his bow, as a side Une instead of taking his own side Une 
for that purpose. The efïect of this was to lead the Une across the 
forward endof his scow and when he attempted to throw it oflf, the 
accident hàppçned. 

A tow of this kind is under the charge of the tug which instructs 
the sco,ws by whistle signais. The claimant's contention is that on the 
way down the water became rough and the scowman, after endeavor- 
ing for sonie time to obtain instructions from the tug finaUy received 
a signal and then removed the side Unes with a view of using the 
hawser and in doing so the leg of the scowman on No. 3 became en- 
tangled with that portion of the hawser which was lying on his deck 
and very quickly the tautening of the hawser eut his leg ofï above the 
ankle. 

The claimant contends that it was necessary to use the hawser on 
account of the rough water and that having received a signal it was 
the duty of the scowmen to proceed as they did, but the opération to be 
successful required the coopération of the tug by stopping or lessening 
her speed,; which she failed to do. 

The tug daims that the weather was so calm that there was no ne- 
cessity whatever for resorting to the intermediate hawser and no 
instructions or signais were given by her to that efïect and therefore 
she did not stop or lessen her speed but kept on at the rate of about 
5 miles, intending to resort to that hawser when she reached a point 
outside should it become necessary. 

The tug's contention seems to be correct. When the accident hap- 
pened the tow was still within the protected waters of the Bay and 
the great prépondérance of the évidence, including the records of the 
United States Weather Observer, fully establishes that there was no 
condition of the atmosphère which would tend to create such a dis- 
turbance of the waters as to require the lengthening of the hawser. 
When the tow started there was practically no wind ; between 7 and 8 
P. M. it was 4 miles an hour; between 8 and 9 P. M. 3 miles; be- 
tween 9 and 10 P. M. 6 miles; between 10 and 11 P. M. 13 miles, and 
between 11 P. M. and midnight 23 miles. Ail this was from the north- 
west, which would be practically in the same direction that the tide 
was running in the Bay. 

There was no necessity for slowing or stopping and that fact justi- 
fied the tug in proceeding and tends to confirm the testimony on her 
part that there was no reason for a réduction of speed or cessation of 
headway and that, therefore, she gave no signais and received none. 

It seems that the accident was due to the claimant's own fault. He 
was not justified in lengthening the hawser but assuming that he was, 
there is no such adéquate explanation of the accident as would impose 
any liability on the tug. The scowman knew, or should hâve known 
the efïect of starting to tow with the hawser, in drawing it ofï his 
scow's deck, and should hâve kept out of its way, which he could easily 
hâve donc. 

The pétition is sustained and the claim dismissed. 



FAEEBLL V. POET JOHNSTON TOWING CO. 871 

FARREIiL et al. v. PORT JOHNSTON TOWING CO. 
(District Court, 8. D. New York. October 8, 1907.) 

1. TOWAOE— SiNKING Oï TOW— NEGLIGENT TOWINO. 

Evidence consldered, and held to Bustain the contention of a libellant 
that an Injury to the bottom of a barge wbile she was in tow aiongslde 
of a tug was caused by her being towed on rocks outside of tlie cbannel 
In the Kills, and that the owner of the tug was Uable therefor. 

2. SAME— NONPEEFOBMANCE OF TOWING GONTBACT— DETECTIVE APPLIAMOK. 

A towing Company, which undertook to deliver In port a barge whlch 
had filied and had been beached, using two tugs for the purpose, but 
which in fact fumished but one tug, whose pumplng apparatus was bo 
defective that It broke and the barge again filied and sank before reach- 
Ing the wharf to which it was being taken, held Uable for the conséquent 
damage. 

In Admiralty. Suit for injury of tow. 

Alexander & Ash, for libellants. 

Carpenter, Park & Symmers, for respondent. 

ADAM S, District Judge. This action was brought by William Far- 
rell and others, the ow^ners of the barge Atlas and a cargo of some 353 
tons of coal laden on board, and Jacob Arends, the master of the said 
boat, to recover from the Port Johnston Towing Company the dam- 
ages, said to amount to $1,600, caused by the sinking of the Atlas on 
the 33rd of October, 1905, while in tow on the starboard side of the 
respondent's tug Wilkesbarre. The tow was bound from Port John- 
ston, New Jersey, to the foot of Barrow Street, North River, New 
York, and in coming through the Kills commenced to leak and subse- 
quently sank ofï St. George, Staten Island. The Wilkesbarre also had 
in tow, on her port side, the Lehigh and Wilkesbarre barge No. 30 
laden with coal. 

The account of the matter given by the libellant substantially is, 
that the tow came up through the Kills on the New Jersey side of mid- 
channel until it reached a point between West Brighton and St. 
George, when it crossed over to the Staten Island side in order to get 
the benefit of the slack water there; that in proceeding it navigated 
too close to Staten Island, causing the Atlas to strike a reef of rocks 
which gouged and penetrated the planks in her bottom but did not 
cause her to sink immediately, though it broke the towing line. The 
master was at the time in the cabin and felt the rocks grinding the bot- 
tom; that he ran out on deck, assisted in making another line fast, 
then sounded his pump and found the boat had already made 3 or 4 
feet of water and was rapidly filling; that he immediately informed 
the master of the tug who, to save the vessel from sinking in deep wa- 
ter, put her on the beach, as stated, off St: George, where she was 
nearly covered by water with the rising of the tide. 

The version of the matter given by the respondent is that the Atlas 
was not towed out of the channel nor brought in contact with the 
ground till she was necessarily beached near St. George ; that the tow- 
ing line parted about a mile from the starting place and another was put 
out in its place and the tow proceeded in the middle of the Kills until 
near St George when the master of the tug noticed the Atlas was low 
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in the water and called the attention of her master to the fact; that 
the boat was then sounded and found to be in a dangerous condition 
from the amount of water she had taken in and was beached, with the 
assent of her master, oflf St. George. 

The testimony is so conflicting that it is extremely difficult to dé- 
termine What the facts in the case were. The master of the Atlas was 
apparently a straightforward witness but is subject to the critidsm 
that he was interested in the recovery. On the other hand, no witness 
appeared for the tug but the master and the others on board, particu- 
larly the deck hand on duty, were not very well accounted for. There 
was one apparently disinterested witness called by the respondent, that 
was the ttiaster of No. 30, the boat on the other side of the tug, but 
his testimony, assuming it to havë been truthful, does not throw very 
much light upon the matter. It appears, however, without substantial 
contradiction, that the Atlas was in good seaworthy condition when 
the towing commenced and that after the accident her bottom was se- 
verely injured and in such way as to indicate that she received the 
damage while towing in the Kills. The respondent alleged in its an- 
swer that the Atlas was unduly loaded and suggests an unknown ob- 
struction but neither contention is supported by the testimony ; in fact 
it is stated therein that the cause of the sinicing was swells from a 
large passing steamer, but that is not crédible. The barge having 
started froip Port Johnston in a seaworthy condition and no adéquate 
explanation having beën given by the respondent of the damage to the 
barge's bottom and the master's explanation sufficiently accounting for 
the injury, I think the libellants' contention that she was towed on 
rocks outside of the channel in the Kills must prevail. It is urged by 
the respondent that the damage could hâve been received when she 
was beached off St. George, but it does not sufficiently appear that the 
bottom there was in a condition to produce the damage. Référence 
is made to the chart where the outside of the channel in the vicinity of 
the place where she was beached is marked "hrd" but that may mean 
hard sand. The testimony of libellants' witness Peterson, who had had 
considérable expérience in the Kills, was that at the place of the beach- 
ing "it is a nice soft bottom ; vessels and boats lay there every day in 
the week with thousands of tons on them." Upon the whole I con- 
clude that the libellants hâve maintained the burden of proof. 

Another question in the case was with référence to what took place 
after the beaching. The libellants urge that the respondent under- 
took to deliver the boat at Barrow Street with the tugs Coleraine and 
Hofïman but actually sent only the former and her pumping ap- 
paratus broke down before the destination was reached, with the con- 
séquence that she was not able to keep the Atlas free from water 
and she sunk just outside of the place she was bound to. The testi- 
mony sustains this contention. The Gjleraine was using her syphon 
in the opération and it appears that it was defective by reason of hav- 
ing a hose connection which was unsound. It is claimed that this 
was a latent defect but such is not established. In the answer it is al- 
leged that the towage to New York and pumping en route were to be 
done by two tugs, Sic Coleraine and Hoffman, but in fact no attempt 
was made to send the latter. If the Hofïman had been used as well 
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as the Coleraine, it is probable that the sinking would not hâve oc- 
curred. But if it be assumed that the Coleraine alone was ordinarily 
sufîficient to deliver the boat at Barrow Street, in undertaking this ven- 
ture, which required constant pumping, it should hâve been seen to 
that her apparatus for that purpose was in good order. It turned out 
that it was not in a condition to do this work throughout the venture, 
owing to the rubber hose bursting near the syphon. With the ex- 
ercise of ordinary care such a resuit could hâve been anticipated be- 
cause it had a visible "bad spot" at the place, which was known to 
those managing the tug. I find that the defect was not latent but 
should hâve been known to exist. It was sufficiently obvious to re- 
quire more than ordinary care on the part of the respondent in using 
her for this purpose. 

Decree for the libellants, with an order of référence. 



In re LUTFY. 

(District Court, S. D. New York. November 12, 1907.) 

No. 10,028. 

1. BANKBDPTCT— INTKRFEEENOK WITH PBOPERÏT OF BANKEUPT— EFFECT OF PAT- 

MENT OF Petihoning Oeeditob. 

The effect of the pendency of Involuntary bankruptey proceedlngs Is 
not altered by the fact that the clalm of the petltlonlng credltor was pald 
after the flUng of the pétition, since untll It had been legally dismissed 
any other credltor may become a party thereto, and any person Interfer- 
Ing with the property of the bankrupt after the flllng of the pétition does 
eo at his péril. 

2. SAME— CONTEMPT OF OOUBT. 

While property of a debtor was In the hands of a sherlff under an at- 
tachment, a pétition In Involuntary bankruptey was flled agalnst hlin with 
an application for a receirer. Because of such fact the attorney for the 
attachlng credltor refused to glve a bond, and the sherlff, although advlsed 
of the bankruptey proceedings, at the instance of the attorney for an ad- 
verse claimant and on being Informed by him that the claim of the pe- 
tltlonlng credltor had been pald, dellvered thé property to such adverse 
claimant, who disposed of the same. Held that, whlle the action of the 
sherlff was not legally justifled, he would be exonerated from the charge 
of contempt of the bankruptey court upon hls claim that he supposed the 
bankruptey proceedings had terminated, but that the adverse claimant 
and his attorney were clearly guilty of contempt, and would be subject- 
ed to a heavy fine unless a bond was given to respond for the value of the 
property should It be adjudged to belong to the bankrupt 

In Bankruptey. On motion to punish for contempt. 

Arthur L. Livermore, for the motion. 

Maurice B. Blumenthal and Maurice M. Greenstein, opposed. 

HOLT, District Judge. This is a motion to punish for contempt 
Alfred J. Johnson, undersherifï of the county of New York, Winfield 
Sullivan, assistant deputy sheriff of the county of New York, Joseph 
Macksoud and Maurice M. Greenstein. Deeb Lutfy, the bankrupt, 
was engaged in the business of manufacturing and selling oriental 
goods. On August 10, 1907, a warrant of attachment in an action 
against him was issued to the sherifï of New York county, who there- 
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tipon levied upon and took possession of seven cases of oriental goods, 
and stiored them in a warehoûse. On August 14, 1907, a second writ 
of at&ehmént was issued to the sheriff, with directions to also levy 
cn.said seven cases then in his possession. On August 12, 1907, a finn 
known as Lutfy & Macksoud filed a formai daim of ownership of the 
goods. The question of ownership was tried before a sherifï's jury, 
apparently on the same day, and a verdict found, in accordance with 
the usual practice, in favor of the claimants. The sheriflf thereupon 
demanded that the attaching creditors give a bond. On the 13th a pé- 
tition in bankruptcy was filed and an application for a receiver made. 
No judge of this court was at that time in New York City. The pa- 
pers were sent to me in the country. A receiver was appointed. I no- 
tified the attomey for the petitioning créditer on the 14th, by téléphone, 
that I had appointed a receiver. The order was returned by mail, and 
received by the clerk on the morning of August 15th. On or before 
that morning, the creditor in the first attachment, having apparently 
been paid or settled with, directed the sherifï to release the levy of the 
first attachment. The claim of the petitioning creditor in the bank- 
ruptcy profceeding had been paid or settled, and the attomey for the 
petitioning creditor notified the sheriff, that he had no longer any in- 
terest in the matter. The sheriff notified the attomey for aie creditor 
in the second attachment that, if a bond was not given, he would re- 
lease the goods to the claimants. The attomey for the creditor in the 
second attachment informed the sherifï that a pétition in bankruptcy 
had been filed; that he had been informed by the attomey for the 
petitioning creditor .that a receiver had been appointed; that the or- 
dèr which had been preparèd appointing a receiver contained an in- 
jonction which specifically enjoined the sherifï from delivering the 
seven cases of goods attached to any one except the receiver. The 
attomey for the creditor in the second attachment explicitly warned 
the sheriff against proceeding, and gave him fuU notice that the péti- 
tion in bankruptcy was on file, that a receiver had been appointed, 
and an injunction issued. The sheriff, however, after such notice, on 
the morning of the 15th, delivered an order for the goods to the at- 
tomey for the claimants. The goods Were removed. On the argu- 
ment of this motion, the attorney for the claimants stated that they 
were still in.the warehoûse, and would be retumed. He subsequently 
asserted that he was mistaken, and that the goods hâve been removed 
from the country. 

The attorney for the undersheriff and the deputy sheriff asserts that 
they inferred, when the attomey for the petitioning creditor informed 
them that his claim was satisfied, that the bankruptcy proceedings 
were at an end; but they had no right to make any such assumption. 
A pétition in bankruptcy is not disposed of by paying the petitioning 
creditor's daim. It may be availed of by any creditor, and sheriffs are 
bound to know the law in that respect. But, upon the whole, although 
the conduct of.the undersheriffs in this, case is subject to serious crit- 
idsmj the proof of contempt in this case is not so clear that I should 
fcel justified in finding them guilty of it. They had sufficient notice 
and reason to believe that the pétition was filed, and that a receiver 
had been or would be inunediately appointed. Ail that the sheriff had 
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to do was to waît a few hours until he could hâve officiai proof of the 
receiver's appointment. Indeed, the filing of the pétition was enough. 
The fact that the petitioning créditer was settled with was legally im- 
material. Until the pétition was legally dismissed, any créditer could 
corne in and take advantage of it. Its filing was an injunction and 
caveat to the world. Any person interfering thereafter with the bank- 
rupt's property did so at his péril. It is time that the sheriffs in this 
city understood the law on this subject; and while, in this case, I 
hâve concluded to assume that they may not hâve understood the law, 
it should be understood that no such explanation will be accepted here- 
after. 

In my opinion Macksoud and his attorney, Greenstein, were clearly 
guilty of contempt in this case. It was a case of deliberate and inten- 
tional withdrawal of goods, claimed to be a bankrupt's goods, after 
knowledge of the filing of a pétition and of the probable appointment 
of a receiver. If Macksoud owned the goods, that could be easily 
determined in this court. The object was to make it useless to hâve 
that question determined, and to remove the goods where they could 
not be recovered. Macksoud and Greenstein are each fined $100, to 
be paid within three days to the attorneys for the receiver, to compen- 
sate them for their labor in making this motion, and, if not so paid, 
each will stand committed until his fine is paid. If a satisfactory surety 
Company bond for $10,000 is given, conditioned for the payment to 
the receiver of the value of the goods, if it is determined that they 
belong to the bankrupt, and a stipulation filed that the matter be re- 
ferred to a référée to take testimony and report, as in a réclamation 
proceeding, whether Macksoud is the owner of the goods, and, if not, 
how much is their value, no further punishment will be imposed. If 
such a bond is not given within three days, Macksoud and Greenstein 
will be fîned the sum of $5,000, to be paid to the receiver, and stand 
committed until the fine is paid. The order should be settled on notice. 



In re HARRIS. 
(District Court, S. D. Alabama, N. D. November 8, 1907.) 

Bankbuptcy— Rbceiveb— Sale of Pbopebtt. 

Whlle a receiver In Iwinkruptey, appolnted nnder Bankr. Act July 1, 
1898, c. Ml, i 2 (3), 30 Stat 545 [U. S. Comp. St. 1901, p. 3421], may be 
authorized by the court to sell property when necessary for the préserva- 
tion of the estate, the Power to direct such a sale should be exerelsed 
only upon such showlng as wlU satisfy the court that the Immédiate 
sale Is necessary to pteserve the value of the property to the estate. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 6, Bankruptcy, | 167.] 

In Bankruptcy. On application to vacate order of sale. 
See 155 Fed. 216. 

Brown and Murphy, for petitioning creditors. 

Z. T. Rudolph, for bankrupt. 

Sterling A. Wood, for receiver. 

Powell & Blackburn, for second petitioning creditors. 

HUNDLEY, District Judge (orally). On a former date in this 
court, on an ex parte aifidavit of the bankrupt, he being représentée 
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by counsel, and admitting bankruptcy, application was made to me to 
grant an order permitting the receiver to sell certain property of 
Sie bankrupt on giving nine days' notice to the creditors. A formai 
order was made, under and by virtue of rule 18, gênerai orders in 
bankruptcy, in référence to the sale of the property. It was averréd 
in the pétition that certain property belonging to the bankrupt was 
liable to be consumed in the costs and expansé of keeping it, and it 
was noted that house rent was liable to be charged for another month 
against the estate of the bankrupt. On day before yesterday this 
motion was made to set aside the order granting the receiver authority 
to make this sale. The attention of the court is called to the fact, in 
this motion, that this property which the receiver was authorized to 
sell was not in its nature perishable, and that no good cause could 
be served the estate of the bankrupt by ordering a sale on such short 
notice, and, further, that the creditors of the bankrupt had not re- 
ceived any notice that an application was to be made to make the sale. 
Now, in the first place, if it was such a case in which the receiver, 
as distinguished from trustée, could be ordered to make a sale, no 
notice was absolutely necessary to the creditors; but the very fîrst 
proposition I meet in the considération of this case is whether or not 
the court did hâve the jurisdiction to order the sale under the facts 
stated in the pétition asking for the sale ; or, in other words, did the 
court hâve jurisdiction, under the equity powers of the court, to 
grant this sale deeming it to be to the best interests of the estate that 
the sale should be made in this summary way, rather than in the due 
course of bankruptcy proceedings. In a similar case to this (In re 
Garner [D. C] 163 Fed. 914), which came before me in the Northern 
Division of this court at Huntsville, a case to which I gave careful 
and thorough considération, there was presented the question as to the 
right or authority of the receiver to make a sale of perishable property. 
In that case I held that the authority of the receiver to proceed therein 
was a proceeding in bankruptcy, rather than an action at law, and 
that it was the duty of the receiver to préserve the property until 
the trustée is appointed under the terms of Bankr. Act July 1, 1898, 
c. 541, § 2 (3) 30 Stat. 545 [U. S. Comp. St. 1901, p. 3431], and 
therefore it was necessary to préserve the property from decay or 
from perishing, and that the receiver, under instructions from the 
court, would hâve the right to make a sale with or without notice. 
But I further stated in that case that this was confined only to such 
cases in which it was clear to the court that the property was, in 
fact, perishable in part or in its entirety, or wôuld greatly deteriorate 
if held without a sale, and only that portion which was of such na- 
ture could be ordered sold. Now, under thèse circumstances the 
receiver is not a gênerai receiver, as designated by the courts in chan- 
cery under the common law, but he is a statutory receiver, clothed 
with the limited powers of the statute under which his receivership 
was created, and he cannot by the very terms of the statute go be- 
yond the respective powers conferred upon him by the statute itself. 
The authorities presented to me on behalf of the opponents of the 
motion now before the bar deal with the question as to the préserva- 
tion of the estate. Décisions of the Suprême Court of Alabama are 
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cited to me in référence to the appointment of receivers and wherein the 
courts order a sale of perishable property, and, while those cases are to 
a certain extent similar to the case at bar, yet, indeed, in those very 
cases the Suprême Court of Alabama has held that unless the prop- 
erty is perishable, or unless it is clearly shown that the estate will be 
depreciated or depleted by the costs and charges of keeping it to- 
gether or otherwise, the courts hâve been very slow to grant an order 
for a summary sale. This, however, is a matter within the sound 
discrétion of the court, to be exercised only upon such showing as will 
satisfy the court that the immédiate sale is necessary to préserve its 
value. In re Kelly Dry Goods Company (D. C.) 102 Fed. 747 ; Mc- 
Creery v. Berney Nat. Bank, 116 Ala. 224, 22 South. 577, 67 Anu St. 
Rep. 105. 

Viewing the facts as they appear in this case, and taking into consid- 
ération the invoices and inventories which are very fuU, the court is 
bound to know that a great deal of this property is not perishable, 
and the court would not be authorized to order a sale of the whole 
property on the pétition as hère presented, even if the pétition showed 
that some of the property was perishable. The facts set out in this 
pétition are simply that the costs will be accumulated if such a sale 
is not made, but it is not sufficiently shown either that the estate will 
be actually jeopardized or that the assets will greatly deteriorate in 
value. I am therefore of the opinion that the pétition fails to set forth 
and show sufficiently to the court that this property is in part or its 
entirety perishable by nature or that it will greatly deteriorate by be- 
ing handled in the due course under the regular bankruptcy pro- 
ceedings. I shall therefore set aside the order heretofore made, and 
an order will be made that this case proceed under the proper and 
usual proceedings of the bankruptcy court So ordered. 



WEISS T. HAIGHT & FRBBSB 00. 

(Circuit Court, D. Massachusetts. November 9, 1907.) 

No. 1T9. 

OOBFOBATIONS— PBOCKKDINOS IN INSOLVENOT— CLAIMS OÏ COSTOMEEB OF BUCKET 

Shop. 

In the settlement of the estate of an Insolvent corporation engagea In 
conductlng a bucket shop, recelvlng money from customers whlch It pur- 
ported to Invest In stock deals, but dld not, In fact, so tavest, a customer 
may prore hls daim for the amount pald to the company, regardless of 
the purported transaction as on a rescission, or at hls option, where the 
transaction as reported to hlm by the company showed a profit, and no col- 
lusion Is shown, for the amount thus shown to be due bim and whlch 
be could hâve recovered In an action at law. 

In Equity. 

See 148 Fed. 399. 

Wm. D. Turner, for receiver. 
Franklin Bien, for Haight & Freese Company. 
John A. Boardman, Alexander Hillary, and Charles P. Hall, for 
^ward Collins. 

Charles Stetson and George Hoague, for certain creditors. 
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LOWELL, Circuit Judge. The court has found, and now finds, 
that th€ respondent, the Haight & Freese Company, was a bucket 
shop, holding itself out as a broker for the purchase of securities; 
that for the most part it appropriated the money received from its 
customers without any purchase of securities for their account. It 
usually represented to its customers that the money so received had 
been lost in making good the margins upon the purchases which the 
customers had directed. For obvious reasons, however, the com- 
pany represented to some of its customers that their spéculations had 
resulted in profit. Had ail customers lost ail their money, the Com- 
pany after a time would hâve ceased to attract. 

A customer defrauded in the manner first described has been allowed 
to prove in this proceeding for the sums which he paid to the com- 
pany, without regard either to the agreement under which the pay- 
ments were made or to the state of his accounts as shown by the 
company's books. In effect, he is thus permitted to rescind his con- 
tract because of the company's. fraud, and to enforce a claim for mon- 
ey had and received by the company to his use. Thus far there is 
no dispute. 

But those customers, comparatively few in number, who appear 
upon the company's books to hâve succeeded in their spéculations, 
and so to be entitled to more money than they paid into the com- 
pany, naturally wish to prove for the larger sum, upon à trade basis, 
so-called, rather than upon the cash basis just referred to. Where 
there was collusion between the customer and the company, this can- 
not be permitted. But, in cases where the master has found no évi- 
dence of the customer's knowledge of the company's fraudulent prac- 
tices, no one has appeared to oppose the customer's claim to payment 
upon a trade basis. After careful considération, the receiver is in- 
clined to think that the trade basis is admissible as a measure of proof 
alternative at the option of the creditor. The court is compelled to 
décide the matter without the advantage of argument on both sides 
of the question. 

That the honest creditor could recover on a trade basis in a suit 
at law against the company is plain. The company agreed to exécute 
the orders of itS customers. It preténded to do so, while, in fact, it 
did nothing in the cases under considération, so far as appears. Where 
purchases made in accordance with a customer's orders would hâve 
resulted in his profit, the customer could recover that profit in an ac- 
tion of contract, and so is entitled to prove therefor. In re Swift, 
118 Fed. 315, 50 C. C. A. 264; North Chicago Mill Co. v. St. Louis 
Ore Co., 153 U. S. 696, 14 Sup. Ct. 710, 38 L. Ed. 565; Spader v. 
Mural Mfg. Co., 47 N. J. Eq. 18, 20 Atl. 378. Again, the company 
rendered weekly or monthly statements to the customer, showing sales 
and purchases alleged to hâve been made on his account, which were 
not actual, but only fictitious. Thèse statements showed certain sums 
due from the company to the customer. Upon the account so stated, 
the customer could bave recovered against the company, for the com- 
pany would not hâve been permitted to introduce évidence of the 
fraudulent falsity of its own account. If a customer, not in collu- 
sion with the company, has a claim good against it in the case sup- 
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posed, there is no sufïicient reason why the daim should not be allowed 
in this proceeding, 

It is true that this décision allows some creditors, whose élection 
was by the company's arbitrary grâce, to prove against the company 
for daims larger than those of other creditors whose conduct or cir- 
cumstances were the same, except that the latter had the ill fortune 
to be elected by the company for loss rather than for profit. There 
is thus an inequahty. But proof upon a trade basis gives to the former 
class no more than its just due, and the déniai of like treatment to 
the majority of creditors arises from the necessities of the case. If 
thèse last can show that the exécution of their orders would bave 
resulted in a profit, they also may be allowed to prove for it. 



THB JOHN A. HUGHES. 

THE SCBANTON. 

(IMstrIct Court, S. D. New York. September 80, 1907.) 

OoixisiOR— MEi?riNO Tows IH Foo— Bbbob in Bxtbemis. 

A collisloii between the towa of two tugs bound In opposite directions 
In Long iBland Sound In a dense fog held due to the faults of the two 
tugs In not stopplng when fog signais were heard ahead from vessels they 
were unable to see. The Injured tow held not In fault and debarred from 
recorerlng her damages from the tugs because of an error made in ex- 
tremis in turning to port, Instead of to starboard. 

[Ed. Note. — Collision raies — Speed of steameri In fog, eee note to Tbe 
Niagara, 28 C. O. A. 532.] 

In Admiralty. Suit for collision. 

James J. Madelin and La Roy S. Gove, for libellant 
Carpenter, Park & Symmers, for the Hughes. 
William S. Jenney, for the Scranton. 

ADAMS, District Judge. This action was brought by the Baker 
Transportation Company, the owner of the steel barge Powell, laden 
with coal and bound from Philadelphia to Providence, in tow of the 
tug John A. Hughes on a hawser, to recover the damages caused to 
the Powell by collision with a light barge, the Shickshinny, in tow on a 
hawser of the tug Scranton, near Race Rock, I/mg Island Sound, about 
10 o'clock A. M. on the 18th of March, 1905. The Scranton and tow 
of three barges of which the Shickshinny was the leading one, was 
proceeding west. The length of the hawser between the Powell and 
the Hughes was about 125 fathoms, and of that between the Shick- 
shinny and the Scranton was about 200 fathoms. 

A dense fog prevailed. The tide was ebb running east, about 2 miles 
an hour. The wind was very light. The Hughes was on a course E. 
% N. and the Scranton W. ^ S. The testimony of the Hughes with 
respect to speed was that she was proceeding under one bel! and mak- 
ing about 4 miles over the ground ; that of the Scranton was that she 
was running at full speed and making 5 knots. Both tugs were blow- 
ing fog signais of one long and two short blasts at proper intervais. 
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The master of the Scranton said that when he was abotit off Race 
Rock Lighthouse, he heard a tug ahead blowing the fog signais, whidi 
turned out to be the Hughes ; that he continued blowing until he 
heard the Hughes give one long whistle which he answered with the 
same and altered his heading to the north which made his course 
W. N. W, He continued on this course until he heard several toots 
over the stem of his boat and the hawser to his tow parted. This 
hawser was parted by the collision. 

The master of the Hughes said he heard fog signais from a vessel 
almost ahead which tum«i out to be the Scranton ; that the Scranton 
blew one whistle and he answered with one, then ported and hauled 
about six points to the starboard and steadied; that he did not see 
the Scranton or any of her tow, but judged she was going at full 
speed from the sound of her steam ; that he felt the hawser leading to 
the Powell part and saw it was leading over her port quarter ; tkat he 
heard a crash and went to his tow which he found had been struck oa 
the starboard side. The hawser of this tow was parted one or two min- 
utes before the collision, probably by the tum of the tug to the star- 
board. 

The accounts from the barge are rather meagre. Only one witness, 
the engineer, was examined from her. He was not on duty at the 
time of the collision, having gone below at 8 o'clock. The master was 
dead and the others on board could not be found. The engineer, how- 
ever, came out on deck just before the vessels struck and he described 
the way they came together, i. e., the Shickshinny -striking the Powell 
on the starboard side about amidships. He also heard the master order 
the wheelsman to port. The wheel of the Powell was a ship's wheel 
and the helmsman evidently understood the order to mean to tum the 
wheel to port which he doubtless obeyed by tuming it in that direction. 
While the tug was mnning ofï to the starboard and away from the ap- 
proaching tow, the barge turned to the port and directly across its 
path, thus bringing about the collision which would hâve bene avoided 
if the barge had followed the tug. 

The question to be determined is, was the barge responsible for the 
collision in view of the wrong manœuvre made by her ? I do not think 
she was, but that tuming the wheel the wrong way was in conséquence 
of the previous faults of the tugs in navigating during such weather, 
and in not stopping when whistles were heard ahead. The fog was so 
dense that some of the witnesses said they could not see more than 20 
feet. While others made larger estimâtes, 200 to 300 feet, it is con- 
ceded by the tugs that the fog was very thick. I consider that the 
faults of the tugs were the proximate causes of the collision. When 
the mistake was made on the barge, the vessels were almost in colli- 
sion and the error of the barge should not prevent her from coUecting^ 
the damages which she sustained in conséquence of the tugs' manifest 
faults. 

Decree for the libellant, against both tugs, with an order of ref» 
erence. 
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UNITED STATES v. CHAMBERI/IN et al. 

(arcult Court of Appeals, Eighth Circuit October 17, 1907.) 

No. 2,422. 

1. iNTEBHAi, Revenue— Stamp Taxes on Wbittbn Insteumbnts — Mode of 

Enfcboement. 

The United States cannot malntaln an action of debt for the recovery 
of stamp taxes owing on a deed of conveyance under War Revenue Aet 
June 13, 1898. c. 448, § 25, Schedule A, 30 Stat. 457 [U. S. Comp. St. 1901, 
p. 2299], by reason of the fallure to afflx the required stamps thereto. 
There belng no express authority In the statute for sucb a proceeding, 
the means of enforclng payment of the tax are llmlted to the pénal pro- 
visions contalned thereln. 

2. Taxation— "Debt" Definbd— Taxes Not Debts. 

A tax Is not a "debt" withln the ordlnary meanlng of the term, nor In 
such sensé that an action of Indebitatus assumpsit may be maintalned 
for Its collection, unless expressly authorlzed by statute. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Taxation^ g 1185. 

BV)r other définitions, see Words and Phrases, vol. 2, pp. 1864-1887; 
TOI. 8, p. 7628.] 

Hook, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the District 
of Colorado. 

Ralph Hartzell, Asst. U. S. Atty. (Earl Cranston, U. S. Atty., and 
Ernest Knaebel, Sp. Asst. U. S. Atty., on the brief ) , for plaintiff in er- 
ror. 

O. L. Dines (E. E. Whitted, on the brief), for défendants in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. In 1905 the plaintif! in error, the United 
States of America, instituted this suit in the United States District 
Court for the District of Colorado, to recover of the défendants in 
error, as executors of the will of Winfield Scott Stratton, the sum 
of $4,883', the amount of revenue stamps alleged to be owing by said 
estate on a deed of conveyance made by said Stratton on the 23d day of 
May, 1899, conveying to Stratton's Indépendance Limited, a corpo- 
ration, certain mining property located in the Cripple Creek mining 
district of Colorado. The pétition alleged that the considération ex- 
pressed in the deed was $4,850,000, on which revenue stamps were 
placed amounting to $4,850; whereas, the true and actual considéra- 
tion for the conveyance was $9,733,000, leaving the amount of stamps 
due $4,883. The court below sustained a demurrer to this pétition. 
To reverse this judgment the United States prosecutes this writ of 
error. 

The question for décision is, can the government maintaîn the ac- 
tion of indebitatus assumpsit for the recovery of such tax? The tax 
claimed arose under what is popularly known as the "Spanish War 
tax," provided for by Act Cong. June 13, 1898, c. 448, 30 Stat. 448 
TU. S. Comp. St. 1901, p. S284 (2 Supp. Rev. St. No. 8, 1897-1899)]. 
Under Schedule A it is provided that on a deed conveying lands, ten- 
156 F.— «e 
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ements, or other realty, "the purchaser or purchasers, or any other 
person or persons, by his, her, or their direction, wheri the considéra- 
tion or value exceeds one httndred dollars and does not exceed five 
hundred dollars," shall place a stamp of 50 cents, and for each addi- 
tional $500 or f ractional part tliereof in excess of $500, 50 cents. 
Section 35 of the act provides; 

"That the Commlssloner of Internai, Revenue shall cause to be prepared for 
the payment of the taxes prescribed In thls act suitable stamps denoting the 
tax on the document, article or thing to whlch the same may be afflxed." 

The âct spécifies what the penalty and conséquences shall be for a 
failure to attach to the instrument the required stamps. Section 7 
déclares : 

"That If any person or persons shall make, slgn, or issue, or cause to be 
made, slgned, or issued, any Instrument, document, or tiaper of any kind or 
description whatsoever, without the same being duly stamped for denoting the 
tax heréby Imposed thereon, or without having thereon an adheslve stamp to 
dénote said tax, such person or persons shall be deemed guilty of a misde- 
meanor, and npon conviction thereof shall pay a fine of not more than one 
hundred dollars, at the discrétion of the court, and such Instrument, document, 
or paper, as aforesald, shall not be compétent évidence in any court" 

Section 10: 

"That If any pereon or persons shall make, slgn, or Issue, or cause to be 
made, slgned, or issued, or shall accept or pay, or cause to be accepted or paid, 
wlth design t« évade the payment of any stamp tax, any bill of exchange, 
draft, or order, or promissory note for the payment of money, liable to any of 
the taxes Imposed by thls act, without the same being duly stamped, or having 
thereupon an adheslve stamp for denoting the tax hereby charged thereon, 
he, she, or they shall be deemed guilty of a mlsdemeanor, and upon conviction 
thereof shall be punlshed by a fine not exceeding two hundred dollars, at the 
discrétion of the court." 

Section 13: 

"That any person or i)ersons who shall reglster, Issue, sell, or transfer, or 
who shall cause to be Issued, reglstered, sold, or trausferred, any Instrument, 
document, or paper of any kInd or description whatsoever mentioned In Sehed- 
iile A of thls act, without the same being duly stamped, or having thereupon 
an adheslve stamp for denoting the tax chargeable thereon, and canceled In 
the manner required by law, wlth intent to évade the provisions of thls act, 
shall be deemed guilty of a mlsdemeanor, and upon conviction thereof shall 
be punlshed by a fine not exceeding flfty dollars, or by Imprisonment not ex- 
ceeding six months, or both. In the discretloni of the court ; and such Instru- 
ment, document, or paper, not being stamped according to law, shall be deemed 
Invalld and of no efCect. [The provlso of thls section authorlzes the subsé- 
quent validation of the instrument by placing the stamps thereon.] But no 
rlght acquired In good falth before the stamping of such instrument, or copy 
thereof, as herein provided, If such record be required by law, «hall lu any 
manner be affected by such stamping as aforesald." 

Section 14: 

"That hereafter no Instrument, paper, or document required by law to be 
■tamped, whieh bas been slgned or Issued without being duly stamped, or wlth 
a déficient stamp, nor any copy thereof, shall be recorded or admitted, or 
uaed as évidence in any court until a légal stamp or stamps, denoting the 
•mount of tax, Bhall bava hecn afflxed thereto, as provided by law. * • « " 
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Section 15: 



"That it shall not be lawful to record or reglster any Instrument, paper, or 
document required by law to be stamped unless a sta:mp or stamps of the 
proper amount shall hâve been afBzed and caneeled In the manner prescribed 
6y law; and the record, registry, or transfer of any sueh Instruments upon 
whieh the proper stamp or stamps aforesald shall not hâve been affixed and 
caneeled as aforesaid shall not be used in évidence." 

Thèse are the only provisions of the statute respecting the manner 
of obtaining the revenue from such conveyances, and they contain 
the only remédiai provisions for the enforcement of payment. The 
language of section 25 clearly enough indicates that "the payment of 
the taxes prescribed in this act" shall be by "suitable stamps denoting 
the tax on the document," etc. Thèse were to be prepared by the Com- 
missioner of Internai Revenue, and v^fhen bought from the local col- 
lecter they were to be afBxed to the instrument by the vendor or the 
vendee. No antécédent assessment was provided for or contemplated 
in respect of this character of tax. 

Reliance for the enforcement of the payment of the tax claimed in 
this case as a debt owing to the government is placed principally upon 
the décision in Sayings Bank v. United States, 19 Wall. 237, 22 L. 
Ed. 80. The tax in that case was based upon Internai Revenue Act 
July 13, 1866, c. 184 (14 Stat. 98), which levied a tax of 5 per cent, 
on bank dividends. The tax was to be paid in money by the bank on 
the stock of the shareholder. The list or return was required to be 
made and rendered to the assessor by the bank on or before a given 
date, in which any dividends or sums of money became due or payable, 
and the président, cashier, or treasurer of the bank was required to 
annex thereto a déclaration, under oath, in form and manner as pre- 
scribed by the Commissioner of Internai Revenue, that the same con- 
tained a true and faithfui account of the taxes aforesaid; and for any 
default in making or rendering such list or return, with such déclara- 
tion annexed, the defaulting bank should forfeit as a penalty the sum 
of $1,000, and for failure to make or render the list or return, or for 
any default in the payment of the tax as required, the assessment and 
collection of the tax and penalty shall be in accordance with the gên- 
erai provisions of law in other cases of neglect and refusai. From 
which it is apparent that the amount of the tax to be paid was as- 
sessed on a particular fund — a dividend in favor of an ascertained ben- 
eficiary — and payment of the amount so assessed was to be made in 
money by the bank to the collector of internai revenue. While the 
act provides for the imposition of a penalty in the nature of a for- 
feiture, on default of the bank in performing the duties imposed upon 
it, the act went further and expressly declared: 

"That it shall be the duty of the coUectora aforesaid, or thelr deputies, In 
thelr respective districts, and they are hereby authorized, to collect ail the 
taxes Imposed by law, however the same may be designated, and to prosecute 
for the recovery of any sum or sums which may be forfeited by law; and ail 
fines, penalties, and forfeitures which may be incurred or Imposed by law, 
8hall be sued for and recovere<l, in the name of the United States, in any 
proper form of action, or by any appropriate form of proceeding, qui tam or 
otherwise, before any circuit or district court of the United States for the dis- 
trict withln which said fine, penalty, or forfeiture may hâve been iucurred. 
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or before any otber court of compétent jurlsdlction. And taxes may be sued 
for and reeovered. In the name of the United States, In any proper form of ac- 
tion before any circuit or district court of tlie United States wlthin wliich 
the llablllty to snch tax may hâve been or shall be incurred, or where the par- 
ty from whom snch tax Is due may réside at the time of the commencement 
of sald action. But no such suit shall be commenced unless the Commissioner 
of Interna] Eevenue shall authorlze or sanction the proceedings." 

With the greatest respect for the eminent jurist who wrote the opin- 
ion in the Savings Bank Case, we submit that what is said in the 
course of the opinion respecting the exemption of the gênerai govern- 
ment from established recognized common-law rights of action and 
limitations upon the character of action permissible to it, respecting 
its right to treat a tax as a debt recoverable in the form of assumpsit 
indebitatus, was quite obiter dictum, as tlie statute imposing the tax 
in question expressly declared that it could be reeovered by suit at law, 
and as disclosed in the facts of the case the Commissioner of Internai 
Revenue had sanctioned the proceeding. The statute itself was an 
all-sufficient authority for the maintenance of the suit. The tax itself 
became a charge upon a particular fund, payable in money, directly 
to the collector of internai revenue, and possessed none of the qualities 
of a duty to be paid in stamps. In view of the express provision of 
the statute providing for the recovery of such a tax by suit, it oughï 
not to be said that it was the mind of the court in the Savings Bank 
Case to overturn the hitherto generally recognized rule of law that 
a tax is not regarded as a debt. In Lane County v. Oregon, 7 Wall. 
71, 79, 80, 87, 19 L. Ed. 101, the Chief Justice, delivering the una.ni- 
mous opinion of the court, speaking of the clause of the Constitution 
giving to Congress the power to lay and collect taxes, said: 

"What, then, is Its true sensé? The most obvions, and, as It seems to us, 
the most ratlonal, answer to this question, Is that Congress must hâve had 
In contemplation debts origlnatlng in contract or demands carried into judg- 
ment, and only debts of thls character. This is the commonest and most nat- 
ural use of the word. Some strain Is felt upon the understandlng when an 
attempt is made to extend it so as to include taxes Imposed by législative 
authority, and there shouid be no such strain In the interprétation of a law 
llke thls. We are more ready to adopt this vlew, because the greatest of 
Elnglish elementary writers upon law, when treatlng of debts in their varions 
descriptions, give no blnt that taxes corne withln either, while American state 
courts of the hlghest authority hâve refused to treat llabliities for taxes as 
debts. In the ordinary sensé of that word, for which actions of debt may be 
maiutalned." 

Then, quoting from City of Camden v. Allen, 26 N. J. Law, 398 : 

"A tax. In Its essentlal characteristies, is not a debt, nor in the nature of a 
debt. A tax is an Impost levied by authority of government upon Its cltizens, 
or subjects, for the support of the state. It is not founded on contract or 
agreement It opérâtes in invltum. A debt is a sum of money due by certain 
and express agreement. It orlginates in and is founded upon contracta, ex- 
press or implled." 

In Meriwether v. Garrett, 102 U. S. 472, 26 L. Ed. 197, the opin- 
ion was written by Mr. Justice Field, who dissented in the Savings 
Bank Case, supra. He asserted broadly that : 

"Taxes are not debts. It was so held by this court in the case of Oregon r. 
Ujm Covua.tr, reported in 7 Wall. 71, 19 L. Ed. lOL" 
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It is true that that was not a suit either by the United States or by 
the State of Tennessee; but it was the assertion of the sovereignty of 
the State through the législative authority, and the whole reasoning 
of the court was that both the levying and collecting of the tax are 
législative matters, and are not judicial, and therefore he said : 

"Havlng the sole power to authorlze the tax, it must equally possess the 
sole power to prescrlbe the means by which the tax shall be collected and to 
deslgnate the offleers through whom Its wlll shall be enforced. * • • In 
the distribution of the powers of govemment in this country Into three^depart- 
ments, the power of taxation falls to the législative." 

It is a significant fact that in the dissenting opinion Mr. Justice 
Strong, who wrote the opinion in the Savings Bank Case, reasserted 
that : 

"By the lawful assessment and levy of a tax the taxpayer becomes a debtor 
to the municipalit}', and the debt may be recovered, like other debts, by a suit 
at law, or, when It is a lien, by a bill in equity." 

In Thompson v. Allen County (C. C.) 13 Fed. 99, Mr. Justice Mat- 
thevvrs, referring to the Meriwether Case, said: 

"I am constralned to eonelude that It was deeided by the spirit and logie of 
that case that the collection of a publie tax as much belongs to the authority 
of the State as its levy and assassinent, and the reasons which forbid a court 
to supply the latter apply with equal force to the former." 

In Crabtree v. Madden, 54 Fed. 426, 4 C. C. A. 408, the tax sought 
to be collected was imposed by the Indian tribes. This court, speak- 
ing through Judge Sanbom, after asserting that the authority im- 
posing the tax had equal power to prescribe the remédies and des- 
ignate the ofïicers to collect it, asserted the proposition that actions 
at law for the collection of taxes, as a rule, are unauthorized, and that 
the gênerai rule is that where remédies are provided, and such an ac- 
tion is not named as one of them, a common-law action to recover the 
tax would not lie, even in the courts of the sovereignty which had im- 
posed them. He further said : 

"The counsel for plaintifïs attempts to escape this conclusion by the argu- 
ment that this tax Is a debt ; that It arises upon an Implied contract ; tliat the 
court has jurisdiction to enforce such contracts, and hence of this action. 
This position is not tenable. Taxes are not debts. They do not rest upon con- 
tract, express or implied. They are imposed by the législative authority, with- 
out the consent anxi against the will of the persons taxed, to maintain the 
govemment, protect the rights and privilèges of its subjectB, or to accomplish 
eome authorlzed spécial purpose. They do not draw Interest, are not subject 
to set-ofC, and do not dépend for thelr existence or enforcement upon the in- 
dividual assent of the taxpayers." 

It may be conceded that a tax imposed in favor of the govemment, 
whether by assessments or other means, having been ascertained, so 
as to become fixed either as a lien on spécifie property or as a claim 
in personam, no matter what technical name may be given to the 
suit, the govemment would be afforded a remedy through its courts 
for the enforcement of its payment, unless it appears from the statutc 
that in respect of the particular tax it was not contemplated that it 
should be collected by a suit at law. As a means for the enforcement 
of the purchase of the tax stamps, which was the only mode of pay- 



886 156 FEDERAL BEPOBTEB. 

ment prescribed by the act, the statute subjected the derdict to pros- 
ecution as a misdemeanant and.to a fine of $100, and in addition 
thereto it disentitled the deed to admission of record under the re- 
cording statutes of the state and rendered it inadmissible in évidence 
in the courts. On the face of the act thèse penalizing provisions were 
deemed by Congress as far as it cared to go toward Ûie enforcement 
of the payment of this tax. 

It is not persuasive to say that the penalty and disqualifying inci- 
dents ianposed might not be effective tb compel the purchase of a large 
amount of stamps. While the pénal sum imposed as a fine or the im- 
prisonment might not be a sufficient déterrent against évasions of the 
tax, the scandai of a conviction under indictment, or criminal informa- 
tion and the other conséquences attached for the nonafiîxing of the 
stamps were most serious. The nonadmission of the deed of convey- 
ance as a muniment of title might be most disastrous to the grantee 
in the event of the interposition of the creditors of the grantor or 
subséquent grantees or mortgagees. In the event of a judicial in- 
quiry, where the rights of the grantee were at issue, the inadmissibil- 
ity of bis deed in évidence, for the lack of stamps, might be ruinous 
to him. It is sufficient, however, to say that Congress in framing the 
statute deemed the liabilities and disabilities imposed adéquate enough. 
to enforce compliance. The judicial branch of the government has 
no right to challenge the législative discrétion. The established rule 
of the common law is that where a législative act créâtes a new right, 
or imposes a new burden, and spécifies certain remédies in the form 
of penalties and the like, the prescription is exclusive of any other 
remedy. * 

It is a noteworthy fact that in the matter of "Legacies and Distribu- 
tive Shares of Personal Property" (pages 798, 799, of the act of 1898), 
where the tax is ascertained from schedules and constitutes a lien 
upon the decedent's estate, on refusai of the administrator or execu- 
tor to pay, it is provided that: 

"The collector shall commence approprlate proceedlngs before any court of 
the United States, In the name of the United States, against such person or 
persona as may hâve the actual or constructlve eustody or possession of sucb 
property or Personal eatate, or any part thereof, and shall subject sueh proper- 
ty or Personal estate, or any portion of the same, to be sold upon the Jndgment 
or decree of such court," etc. 

No Hke provision was made în respect of the failure to place upon 
any written instrument the required stamps. 

The contention on behalf of the government is that this suit is mainr 
tainable by reason of section 31 of the act, which déclares that : 

"Ail administrative, spécial or stamp provisions of law, Including the law» 
In relation to the assessment of taxes, not heretofore speelfically repealed, are 
hereby made appllcabltj to this act" 

In order to make said section effective to the end desired, it is fur- 
ther claimed that it had référence to and incorporated into the statute 
the provisions of section 9 of the internai revenue act of 1866, au- 
thorizing suit by the government to recover taxes (which has here- 
inbefore been qqoted), which now constitutes section 3213, Rev. St» 
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U. S. 1878. This, it must be conceded, would be a remarkable ex- 
tension of the ordinary import of the terms and words employed in 
said section 31. It occurs under the heading "Legacies and Distribu- 
tive Shares of Personal Property," declaring that estâtes in descent 
and distribution shall be taxed, and providing the amount and the 
manner of ascertaining the same. As the stamp tax in respect of 
deeds of conveyance imposed by the war revenue acts of 1864 and 
1866 were repealed by Act June 6, 1872, c. 315, 17 Stat. 256, the terni 
"stamp provisions" could hâve no référence to provisions pertaining to 
stamps on deeds of conveyance, for those had been "heretofore spe- 
cially repealed." But there were "laws in respect to the assessment of 
taxes" which had not hitherto been repealed, such as inheritance taxes, 
legacies, and personal property, and assessments on incomes. 

The terni "spécial" — that is, spécial provisions of law — certainly 
did not point oUt said section 3313, Rev. St. 1878, supra, as that is a 
gênerai law applicable to ail taxes collectible by suit. Its natural im- 
port is that it refers to some spécial provisions of some act which 
might not bave been specified in tlie particular act. But it can hâve no 
référence to provisions respecting the payment of taxes by stamps, 
as the act of 1898 présents a plenary system, with definite détails as to 
the manner of their payment, and prescribes the remedy for its en- 
forcement. 

The only remaining term, therefore, in section 31, upon which the 
government's contention can be hung, is the word "administrative." 
The ordinary, conlmon acceptation of this term is that it pertains to 
matters that are ministerial, administrative, or executive. An assess-. 
ment might, with admissible propriety, imply a mère ministerial act; 
but the spécification in the section of "laws in relation to the assess- 
ment of taxes" clearly enough indicates that in the judgraent of Con- 
gress the word "administrative" was not sufficient to comprehend an 
assessment. The omission of the word "collection," which is so closely 
allied to and usually foUows an assessment, would indicate that it was 
purposely omitted. In any event, the term "collection" is not ex- 
pressed, and the court has no authority to read it into the statute. 

There is another persuasive, if not conclusive, fact that it was not 
the mind of Congress that a suit could be maintained for the recovery 
of taxes growing out of a failure to put the required revenue stamps 
on a deed or other written instrument. Act April 12, 1903, c. 500, § 
7, 32 Stat. 97 [U. S. Comp. St. Supp. 1907, p. 646], expressly repeals 
the act of 1898 requiring deeds of conveyance to be stamped and fix- 
ing the amount thereof, and it also expressly repealed section 29 of the 
act of 1898 respecting legacies and distributive shares of personal 
property. But this was qualified by the provision (section 8) : 

"That ail taxes or dutles Imposed by section 29 of tbe act of June 13, 1808, 
and araendments thereof prlor to the taklng effect of this act, shall be subject, 
as to lien, charge, collection, and otherwise, to the provisions of section 30 
of the act of June 13, 1898, and amendments thereof, which are hereby con- 
tinued in force." 

It then recopied said section 30, providing for the manner of as- 
sessments and the légal procédure to recover that tax by suit. The 
failure of Congress to make a like réservation in respect of the en- 
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forcement of the collection of taxes under the stamp act furnishes, to 
our minds, an irréfragable argument against the contention of the 
govemment. 

Suggestive argument is furthermore furnished by référence to other 
statutes in pari materia respecting tax stamps to be placed on certain 
packages and articles. Take the act imposing a tax upon the sale, etc., 
of "filled cheese" (Act June 6, 1896, 29 Stat. 255, c. 337 [U. S. Comp. 
St. 1901, p. 2339]). Section 10 provides that, whenever any manu- 
facturer sells or removes for sale any filled cheese upon which the 
tax is required to be paid by stamps without paying such tax, it shall 
be the duty of the Commissioner of Internai Revenue, within a period 
of not more than two years after such sale or removal, upon satis- 
factory proof, to estimate the amount of tax which has been omitted 
to be paid and to make an assessment therefor and certify the same 
to the coUector. "The tax so assessed shall be in addition to the pen- 
altics imposed by law for such sale or removal." Section 17 provides: 

"That ail fines, penalties, and forfeltures imposed by thls act may be re- 
covered In any court of compétent jnrlsdiction." 

While the act for the enforcement of the payment of this stamp duty 
provides penalties and forfeitures, in order that that should not be 
regarded as the only remedy for the enforcement of the tax, the stat- 
ute expressly déclares that the tax shall be in addition to the penal- 
ties imposed by law for such failure, and consequently could be recov- 
ered by suit under said section 3213, supra. ' 

Act June 13, 1898, c. 448, 30 Stat. 448, 468 [U. S. Comp. St. 1901, 
p. 2286], providing for; the payment of taxes on mixed flour, dé- 
clares that "the tax levied by this section shall be represented by cou- 
pon stamps," and that the Commissioner of Internai Revenue, for a 
period of not more than one year after such sale, consignment, or re- 
moval, is to estimate the amount of the tax which should hâve been 
paid, make an assessment therefor, and certify the same to the col- 
lector of the proper district. "The tax so assessed shall be in addi- 
tion to the penalties imposed by this act for an unauthorized sale or 
removal," with a further provision "that ail fines, penalties, and for- 
feitures imposed by the section specified may be recovered in any 
court of compétent jurisdiction." 

So Act Aug. 27, 1894, c. 349, 28 Stat. 562 [U. S. Comp. St. 1901, 
p. 2275], déclares that, whenever any article upon which a tax is re- 
quired to be paid by means of a stamp is sold or removed for sale by 
Âe manufacturer thereof without the use of the proper stamp, in ad- 
dition to the penalties imposed by law for such sale or removal, it 
shall be the duty of the Commissioner of Internai Revenue, within a 
period of not more than two years after such sale or removal, to esti- 
mate the amount of the tax which has been omitted to be paid, and to 
make an assessment therefor upon the manufacturer or producer of 
such article, the amount to be certified to the coUector, who shall de- 
mand payment of such tax, "and upon the neglect or refusai of pay- 
ment by such manufacturer or producer, shall proceed to collect the 
same in the manner provided for the collection of other assessed 
taxes." 
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Act Aug. 2, 1886, c. 840, 24 Stat. 210 [U. S. Comp. St 1901, p. 
2230], imposed a tax on the manufacture and sale of oleomargarine. 
Section 6 of the act provided that : 

"Every person wbo knowingly sells or oflers for sale, or dellvers or offerB 
to deliver, any oleomargarine in any otlier form than In new wooden or paper 
packages as above descrlbed, or who packs In any package any oleomargarine 
In any manner contrary to law, or who falsely brands any package or afiBxes 
a stamp on any package denotlng a less amotmt of tax than that required by 
law, shall be flned for eaeh offense not more than one thousand dollars, and 
be Imprlsoned not more than two years." 

Section 8, after declaring the amount of tax per pound to be paid 
by the manufacturer thereof, déclares that: 

"The tax levled by thls section shall be represented by coupon stamps; and 
the provisions of exlsting laws governlng the engraving, Issue, sale, etc., re- 
lating to tobacco and snuff, as far as applicable, are hereby made to apply 
to stamps provided for by thls section." 

And section 9 déclares that whenever there shall be a sale "without 
the use of the proper stamps, it shall be the duty of the Commissioner 
of Internai Revenue, within a period of not more than two years after 
such sale," etc., to estimate the amount of the tax which has been 
omitted to be paid, and to make an assessment therefor and certify 
the same to the collector, and "the tax so assessed shall be in addition 
to the penalties imposed by law for such sale or removal." The ab- 
sence of such a provision in the act of 1898, to the effect that the pen- 
alties and forfeitures shall be in addition to the amount of the tax to 
be paid, in respect of the stamps required to be placed on written in- 
strimients and the like, is significant. In respect of the articles above 
enumerated the assessment of the tax was made upon the thing itself , 
and created an obligation in personam for the tax after the assess- 
ment made by the collector, as provided by the statutes. 

There are numerous reported cases under the war revenue tax acts 
wherein suits were instituted to enforce the collection of taxes under 
other provisions imposing an assessment upon the thing itself or the 
fund arising in a particular way. As every lawyer who was in active 
practice during the period when the stamp acts of 1864 and 1866 were 
in force will recall, the holders of instruments required by the acts to 
be stamped met with serions defeats in litigation where the unstamped 
instruments were rejected in évidence. While some state courts held 
that the act could not thus détermine for the state courts the ques- 
tion of the competency of such instruments as évidence, a great ma- 
jority of the state courts affirmed the validity of the act in this respect, 
and the fédéral courts uniformly enforced it. Notwithstanding the 
fact that failures in certain instances to place on the designated writ- 
ten instruments the required stamps was brought to public attention, 
there is not a reported case sbowing that the government conceived 
that it had a right of action to recover such tax as a debt. And there 
is but one reported case under the war revenue tax in question where 
such right of action has been asserted, and that is the case of Flesh- 
man v. McClain (C. C.) 105 Fed. 610. That was a suit instituted 
against the collector of internai revenue to recover back a tax alleged 
to hâve been illegally exacted, growing out of the failure of a stock- 
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brokei' to affix revenue stamps to certain memoranda of sales. The 
Circuit : Court overruled a demurrer to the pétition, on the distinct 
ground that as the stamp duty imposed by the statute was collectible 
through the sale of stamps and in no other prescribed mode, and the 
statute having prescribed what penalties might be enforced and re- 
coverèd, attadiing other penalizing incidents for failure to affix the 
stamp, the right to maiiitain the suit; therefore, could not arise by im- 

Ïlication. This ruling was affirmèd 'by the Court of Appeals of the 
'hird Circuit in 106 Fed. 880, 46 C. C. A. 15. While Gray, Circuit 
Judge, who spoke for the court, held that the tax was not demandable 
on other grounds as well, he tôok pains to say that the grounds upon 
which the court below based its opinion were "equally controlling and 
décisive of the case in hand," and then proceeded to adopt the opinion 
of the district judge. He said, inter alia : 

"Congress possessed the sole power to authorize thls tax, and the sole power 
to prescrit» the meaas by whleh it should be collected. No reniedy by suit 
Is glven or Implled by the act In question, nor Is there to be discovered any 
authorlty to demand and accept money In lieu of the stamps that are requlred 
by law to be afflxed. * • * A penalty for failure to obey thls statutory 
requlrement is provlded, but I flnd no other remedy In the act" 

It seems to us that a contrary view of the statute in question would 
be far-reaching in its conséquences. There is no limitation imposed by 
the statute of 1898 limiting such suits, for the sufficient reason that 
the Congress, in our opinion, never for one moment conceived that the 
United States afterwards, when ail the moneys had been realized un- 
der the statute for the exigencies of the war debt, and after it had 
repealed the statute, zealous inspectors or prowlers through ancient 
records might discover that some instrument had not been properly 
stamped, and the courts be flooded with suits for the recovery of the 
deficiencies. The tax sued for accrued in 1899. Mr. Stratton died in 
1901. Undér the laws of Colorado claims against estâtes of decedents 
are required to be presented for allowance within two years. This suit 
was not brought until after the lapse of about six years, and after the 
repeal of the statute ànd the calling in for cancellation by the Inter- 
nai Revenue Department of ail such stamps. The language of Mr. 
Justice Bradley, in Savings Bank v. United States, supra, would hâve 
a juster application to the situation of this suit: 

"If the matter Is left open so that any person or corporation may be prose- 
euted for taxes at any time, It leaves the citizen exposed td many hazarda, 
and to the mercy of prylng Informers, when the évidence by which he could 
hâve shown hls hnmunlty or exemption haa perished." 

Finding no express authority in the statute for such a proceeding, 
we are of opinion that the judgment of the district court should be 
affirmèd. It is so ordered. 

HOOK, Circuit Judge (dissenting). The question in this case is 
whether the government is entitled to maintain an action for the re- 
covery of stamp taxes imposed by the war revenue act of 1898. The 
government contends that it is because (a) the rule of Savings Bank 
V. United States, 19 Wall. 227, 22 L. Ed. 80, still prevails, and (b) 
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by express provision in the act itself Congress adopted and applied to 
the taxes therein levied ail means of collection then authorized by 
law, and among them was the remedy of plenary action. I am not 
persuaded that Savings Bank v. United States bas been overruled, or 
that the court's fuU discussion and décision that a right of action ex- 
isted independent of statutory provision are obiter dicta. The Su- 
prême Court based its conclusion upon two distinct and independent 
grounds, either of which was sufïicient: First, gênerai principles of 
law, and particularly those respecting the attributes of sovereignty; 
and, second, a provision of the statute then in question applying to 
the particular case. It is manifest that what was said upon either of 
thèse cannot be held to be obiter. Any doubt about this would be dis- 
pelled by Union Pacific Ce. v. Mason City Co., 199 U. S. 166, 26 Sup. 
Ct. 20, 50 L. Ed. 134, wherein Mr. Justice Brewer said : 

"Of course, where there are two grounds, upon either of whlch the judg- 
ment of the trial court can be rested, and the appellate court sustains both, 
the ruling on neither Is obiter ; but each Is the judgment of the court, and of 
equal ralldity with the other." 

This language was used in affirmance of our own décision in that 
case (128 Fed. 230, 64 C. G. A. 348), wherein Judge Sanborn said: 

"Where a court places Its décision of the ultlmate légal Issue before It upon 
Its declsloDS of two légal questions, whlch were pertinent to the Issue, debated 
at the bar, and considered and determlned In the opinion, the décision of either 
one of whlch is sufBclent to sustain the détermination of the ultiinate issue, 
the décision of each of the two questions and of every pertinent légal question 
declded in reaching either décision bas the bindlng force of an adjudication, 
and Is not a mère obiter dlctum." 

It is equally clear that Savings Bank v. United States has not been 
overruled by Meriwether v. Garrett, 102 U. S. 472, 26 L. Ed. 197, or 
its authority impaired by that case, or by the earlier case of Lane 
County v. Oregon, 7 Wall. 71, 19 L. Ed. 101. In the Lane County 
Case it was decided that the statutes of Oregon required certain taxes 
to be paid in gold and silver coin and that the term "debts" used in the 
légal tender acts of Congress had no référence to taxes imposed by 
State authority. Nothing more was decided. In the Meriwether Case, 
which is relied on as a departure f rom the rule of Savings Bank v. 
United States, the question now before us, namely, whether the gov- 
ernment can maintain an action for the recovery of taxes levied by it, 
did not arise at ail, and was not decided. Justice Field did not deliver 
the opinion of the court. In fact there was no opinion by the court. 
There was merely a brief statement of légal conclusions upon the 
facts involved without an expression of the reasons which induced 
them. Justice Field, on behalf of himself and Justices Miller and 
Bradley, merely wrote a statement of the reasons which controlled 
their concurrence. Three other justices, Strong, Swayne, and Harlan, 
dissented. But, as already observed, the question before us was not 
there involved. It is a curious fact that Justice Miller, for whom 
Justice Field spoke in the Meriwether Case, delivered the opinion in 
United States v. Pacific Railroad, which I will presently advert to 
again, in which he held that the government could maintain an action 
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to recover a tax, and in referring to Savings Bank v. United States 
said: 

"In that case the Suprême Court held that for the purposes of that collec- 
tion, and In some sensés It was a debt; that the tax — ^which I présume was the 
same kind of a tax as this Is— could be so coUected." 

In Savings Bank v. United States the court referred to the estab- 
lished practice in England of actions and suits in the nature of debt 
being maintained by the crown for the recovery of taxes and duties, 
though such remédies were unauthorized by statute. The court also 
referred with approval to décisions in this country holding that the 
govemment was entitled to such remedy. United States v. Lyman, 1 
Mason, 482, Fed. Cas. No. 15,647; Meredith v. United States, 13 
Pet. 486, 10 L. Ed. 258. In the Lyman Case will be found an ex- 
haustive discussion of the question by Justice Story and full référence 
to the English authorities. 

The rule of Savings Bank v. United States finds abundant support, 
were any needed, in other décisions of the national courts. In Stock- 
well V. United States, 13 Wall. 531, 20 L. Ed. 491, it was said: 

"Debt lies whenever a sum certain is due to the plalntifC or a sum which 
can readlly be reduced to a certalnty — a sum requlrlng no future valuatlon 
to settle Its amount. It Is not necessarlly founded upon contract. It Is Im- 
material In what manner the obllgatlou was inairred or by what It Is evl- 
denced, if the sum owlng is capable of being deflnitely ascertalned." 

See, also, Chaffee v. United States, 18 Wall. 516, 21 L. Ed. 908. 

United States v. Pacific Railroad, 4 Dill. 66, Fed. Cas. No. 15,983, 
was a suit in equity to recover the amount of taxes claimed to be due 
from the railroad company under the internai revenue law and to en- 
force the lien of the taxes upon its property. Mr. Justice Miller, with 
whom Judge Dillon was associated, said : 

"A good deal of argument on both sldes has been presented to us upon the 
question whether an action to recover taxes is an action of debt, and whether 
an obligation to pay taxes to the govemment is a debt. * * * In the view 
that ail of us hère take I thlnli, however, that this discussion Is Immaterial. 
It is immaterial what you call the obligation of a citizen to pay hls taxes. 
It Is very clearly an obligation which niay be enforced by the courts." 

The doctrine of Savings Bank v. United States was récognized as 
controlling by Justice Clifford and the district judge who sat with him 
in United States v. Hazard, Fed. Cas. No. 15,337. In United States 
v. Cobb (C. G.) 11 Fed. 76, it was said that the settled rule that im- 
port duties were personal debts of the importer for which action would 
lie had been applied to the internai revenue acts. In United States v. 
Dodge, 1 Deady, 124, Fed. Cas. No. 14,973, the Meredith Case, supra, 
is cited as authority for a personal liability of importer and consignée 
for import duties, and in the Meredith Case the liability was sustained 
upon gênerai principles of law. United States v. Tilden, 9 Ben. 368, 
Fed. Cas. No. 16,519, was an action to recover income taxes; but it 
involved the questions now before us — whether the remédies specified 
in the act imposing the tax were exclusive, and whether an action in 
debt would lie. Judge Blatchford, after an exhaustive discussion of 
the Savings Bank Case, said that it decided every question before 
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him. He also disposée! of the contention that certain portions of the 
opinion in that case were obiter. United States v. Washington Mills, 
2 Cliff. 601, Fed. Cas. No. 16,647, was an action to recover a revenue 
tax under the act of June 30, 1864. Justice Clifford said: 

"Objection Is also made to the rlght of the plalntlffB to recover In this case, 
because It Is insisted that the remedy by distraint as given in the act of Con- 
gress is the exclusive remedy in the case. • • * Extended argument upon 
thls subject, however, is unnecessary, as the question Is regarded as settled 
by the décisions of the Suprême Court. The same objection was made in the 
case of Meredlth v. United States, 13 Pet (38 U. 8.) 493; 10 h. Ed. 258, which 
was a suit for dutles on Imports. Duties due upon ail goods imported, say the 
court In that case, constltute a personal debt due to the United States from 
the Importer, Independently of any lien on the goods or any bond given for 
the duties. * » • Assumpslt for taxes Imposed under the acts of Oongress 
provldlng for Internai revenue Is also the proper form of action." 

In King v. United States, 99 U. S. 229, 25 L. Ed. 373, a case not 
involving the question before us, Justice Miller, in speaking for the 
court, said: 

"The court held explldtly (in the Savings Bank Case) that the obligation to 
pay the tax dld not dépend on an assessment made by any offleer whatever, 
but that, the faets being establlshed on whlch the tax rested, the law made the 
assessment, and an action of debt could be maintained to recover it, though no 
offleer bad made an assessment. 

In United States v. Erie Railway Co., 107 U. S. 2, 2 Sup. Ct. 83, 
27 L. Ed. 385, the court adverted to what had been decided in the Sav- 
ings Bank Case, and not with disapproval; also in United States v. 
Reading Railroad, 123 U. S. 113, 8 Sup. Ct. 77, 31 L. Ed. 138, and in 
United States v. Snyder, 149 U. S. 210, 13 Sup. Ct. 846, 37 L. Ed. 
705. 

There is no décision of the Suprême Court which, when rightly re- 
garded, impairs the controlling authority of Savings Bank v. United 
States. The state courts are in conflict; the majority favoring the 
contrary doctrine. Judge Dillon, in his work on Municipal Corpora- 
tions (volume 2, § 815), says: 

"When the power to levy the tax is plalnly given, the right to collect by 
suit sbould not be takeu to be Impliediy denled, unless the Intention of the 
Législature, that the spécial mode prescrlbed sbould be the only mode, ap- 
pears wlth reasonable certainty." 

Défendants rely upon Crabtree v. Madden, 64 Fed. 426, 4 C. C. A. 
408, McClain v. Fleshman, 106 Fed. 880, 46 C. C. A. 15, and Flesh- 
man v. McClain (C. C.) 105 Fed. 610. In the first of thèse it is said 
that taxes are not debts ; but it should be observed that the case was 
an attempt to collect in the courts of one sovereignty taxes levied un- 
der the laws of another. The other case was an action to recover from 
a coUector of internai revenue moneys alleged to hâve been illegally 
demanded and received by him under claim that they were due by vir- 
tue of section 6 of the war revenue act. To secure payment the col- 
lector threatened the plaintifï with "proceedings." The Circuit Court 
and the Court of Appeals of the Third Circuit held that the penalties 
specifically prescribed in the act were the sole means of en forcing pay- 
aient and that there was nothing in the act giving or implying author- 
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ity "to demand and accept money in lieu of the stamps that are re- 
quired by law to be affixed." The case of Savings Bank v. United 
States was not called to the court's attention, nor was référence made 
to section 31 of the act. 

In both the Lyman and Meredith Cases, supra, holding that duties 
were recoverable by the government in an action of debt, significance 
was attached to the employment in the act imposing the duties of the 
phrase "there shall be levied, coUected and paid." The same phrase 
is found in that part of the war revenue act now under discussion 
which relates to the documents, instruments, etc., of Schedule A. In 
other words, Congress enàcted that there shall be "levied, collected 
and paid for and in respect of" those documents and instruments "the 
several taxes or sums of money set down in figures against the same 
respectively." I apprehend that it is a matter of no importance at ail 
to the question before us that for convenience in the administration of 
the law provision was made that the person liable to pay the money 
was authorized to do so by purchasing, affixing, and canceling stamps 
That is an administrative détail qui te useful in giving évidence of corr.- 
pliance with the law, but having no bearing upon the inhérent nature 
of the tax or upon the remédies of the government for def ault .in pay- 
metit. Nor does it signify anything to say that a tax or other due, 
duty, or obligation is a debt, or that it is not a debt, unless we are 
given to know the text in which the term "debt" appears. Debt has a 
range of meaning from the narrowest to the widest, both in the law 
andoutofit. The text détermines. Thus, a tax may be a debt within 
statutes concerning bankruptcy, insolvency, and the administration of 
estâtes of deceased persons, and yet not so in those relating to set-off 
and légal tender. That in a broad sensé a tax is a debt has been rec- 
ognized ever since the days of Blackstone, who said : 

"Whatever, therefore, the laws ordèr any one to pay, that becomes Instantly 
a debt which he hath beforehand contracted to discharge." 3 Bl. Com. 158. 

Again, I think it is quite clear that actions at law as means of col- 
lecting the taxes levied were expressly adopted by the war revenue 
act. That act imposed increased taxes upon fermented liquors, taxes 
termed by Congress "spécial taxes" on the occupations of bankers, 
brokers, and the like, additional taxes on tobaccos and dealers and 
manufacturer s thereof, taxes in respect of the documents, etc., men- 
tioned in Schedule A, and the medicines, etc., in Schedule B. It also 
imposed what were termed "excise taxes" on those engaged in refin- 
ing petroleum and sugar, also taxes on the transmission of legacies 
and distributive shares of personal property and upon various other 
subjects of taxation. Section 31 of the act is as follows : 

"That ail administrative, spécial or stamp provisions of law, Includlng th« 
lafws In relation to the assessment of taxes not heretofore speciflcally repealed 
are hereby made applicable to thls act" 

I think that my associâtes are in error in saying that this section is 
under the heading "Legacies and Distributive Shares of Personal 
Property"; the inference suggested being that the section should be 
confined in its opération to the subject-matter of that heading. The er- 



tTNITED STATES V. CHAMBEELIN. 895 

ror in this seems manifest from the reading of the section itself. By 
the very terms of section 31 pre-existing provisions of law were made 
applicable to the entire war revenue act, and not merely to the pre- 
ceding sections 29 and 30, which deal with legacies and distributive 
shares of personal property. If this method of construction is applied 
to other portions of the act, it must with equal reason be said that sec- 
tion 28 cornes under the heading "Excise Taxes on Persons, Firms, 
Companies and Corporations Engaged in Refining Petroleum and 
Sugar," and is so confined in its opération ; yet section 28 merely im- 
poses a tax on every seat sold in a palace or parlor car and every berth 
sold in a sleeping car. At the time of the passage of this act there had 
existed for many years a comprehensive scheme for the collection of 
taxes constituting a machinery thoroughly familiar to the officers 
charged with its opération and to a great extent illumined by the dé- 
cisions of the courts and the rulings of administrative officiais. Among 
those provisions is section 3213 of the Revised Statutes, under the ti- 
tle "Internai Revenue," which provides, among other things, that taxes 
may be sued for and recovered in the name of the United States in any 
proper form of action before any Circuit or District Court of the 
United States for the district within which the liability to such tax is 
incurred or where the tax debtor résides. This provision bas been 
upon the statute books ever since 1866. The revenue act of 1864 (13 
Stat. 236, c. 173) levied stamp taxes similar to those of the act now 
before us. Section 41 authorized actions for the recovery of fines, 
penalties, and forfeitures prescribed by that act. The act of 1866 (14 
Stat. 110, c. 184) left the stamp taxes in force, but amended section 
41 so that the right of action extended to fines, penalties, and for- 
feitures prescribed by any law and also to the taxes themselves. So, as 
thç law stood in 1866, there were stamp taxes like that in the case be- 
fore us, and the government might sue for their recovery. Some years 
afterwards the sections imposing the stamp taxes were repealed, but 
the remedy applicable to ail taxes has remained to this day. Then in 
1898 the war revenue act restored the stamp taxes. Can there be much 
doubt that without express provision the old gênerai remedy for the 
recovery of ail taxes applied to those imposed by the new act? Can 
there be any doubt whatever that to make the matter certain Congress 
inserted section 31 ? 

When the bill that became the war revenue act was called up for 
considération in the House of Représentatives April 27, 1898, Mr. 
Dingley, who had charge of it, said, in explaining its scope and pur- 
port, that they had restored the adhesive stamp tax which existed from 
1864 to 1872, placing it in large part on the basis of the old law as it 
stood in 1866, with certain additions (31 Cong. Rec. part 5, p. 4298). 
It seems to me altogether clear that by section 31 it was the intention 
of Congress to expressly adopt this old provision as part of the ma- 
chinery for the enforcement of the taxes then levied. It made applica- 
ble to the act ail "administrative provisions of law," and if section 
3213, Rev. St., is not an administrative provision, what is it? When 
we speak of laws relating to the administration of estâtes, we include 
laws prescribing the methods and remédies for the collection of the as- 
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sets and their distribution and the powers of officers in connection 
therewith. When we speak of administrative provisions of law in 
respect of taxes, I think we naturally include ail those granting powers 
to executive officiais and providing ways and/means for collection. 
That this resuit was in the mind of Congress I hâve little doubt. Mr. 
Dingley also said in explaining the gênerai scope of the bill : 

"Thèse taxes hâve been selected, flrst, because we hâve the machlnery for 
the collection of them now, and they can be coUected wlth but sUght addiitiona 
to the force and wlth but sUght Increase of expansé. We hâve selected them, 
also, because they were a source of revenue successfuUy selzed upon during 
the Civil War," etc. 31 Cong. Rec. p. 4297. 

Thèse same ideas were repeated during the progress of the bill un- 
til it finally was enacted into law. I am unable to see why the repeal 
in 1902 of the provisions imposing taxes on the transmission of lega- 
cies and inheritances and the rétention of the machinery for the col- 
lection of those already accrued is of significance in this case. The lia- 
bility for accrued taxes in respect of conveyances still remained, and so 
did section 31 of the act, and also section 3213 of the Revised Statutes 
of 1878. Those sections were not repealed. Nor can I perceive any 
relevancy in other acts of Congress which provide that the taxes im- 
posed should be in addition to fines, penalties, and forfeitures pre- 
scribed for violation of particular commands of those acts, unless it is 
claimed that the absence of such provision in respect of the stamp 
taxes of the war revenue act is an argument that Congress intended 
that the payment of a fine under that act should operate as a payment 
of the tax and a release from further liability. I think that a state- 
ment of this argument is its réfutation. No imprisonment was pre- 
scribed in the war revenue act for failure to stamp, except when ac- 
companied by an intent to évade the provisions of the act. No such 
intent is charged in this case. That some states deny the power of 
Congress to disqualify an unstamped instrument as évidence was 
known when the act was passed, and the inefficacy of such a disqualifi- 
cation as a coercive means was apparent. 

So much for the "fines, penalties and forfeitures" which it is 
claimed constitute the sole means of insuring payment of thèse taxes. 
It would be strange that Congress should so intend when it was en- 
deavoring to provide the government with means vitally necessary for 
the conduct of a war — that it should not give the government the sim- 
ple remédies which ev«ry individual has for the collection of a debt. 
If Congress has power to enact that a tax shall be levied, coUected, and 
paid, and it does so enact, there is nothing so unusual or oppressive 
in an action for the recovery of the tax that such remedy should be 
denied, and it should not be denied, unless it is évident that it was the 
législative intent to limit the means of enforcement to the pénal provi- 
sions of the act. 
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THOMAS T. UNITED STATES. 

TAGGART v. SAMa 

(Circuit Court of Appeals, Elghth Circuit October 21, 1907.) 

Nos. 2,485, 2,486. 

L Statutes— RuLEa of Construction— Compilations. 

In cases oî doubt and uncertainty as to the meanlng of a compiled or 
revlsed statute, resort may properly be had to the original enactments. 
[Ed. Note. — For cases in point, see Cent Dlg. vol. 44, Statutes, $ 312.] 

2. CoNSPiRACT— Fkdebal Statute— Constetjotion. 

In Rev. St § 5440 [D. S. Comp. St. 1901, p. 3676], relating to conspira- 
cles, the words "oflfenses against the United States" hâve the same mean- 
lng as the words "offenses against the laws of the United States" In the 
original act of March 2, 1867 (14 Stat. 484, c. 169) the change being mere- 
ly one of phraseology made by the revision commission, and such section 
denounces eonspiracies to commit offenses created by any of the statutes 
of the United States. 

8. Bame. 

A défendant may be prosecuted under Rev. St § 5440 [U. S. Comp. St. 
1901, p. 3676], for a conspiracy to violate a crimlnal or pénal statute of 
the United States, DOtwithstandlng the fact that the punlshment pre- 
scribed for the offense created by such statute Is less than that prescrlbed 
for conspiracy; the conspiracy in itself being a distinct and substantlve 
offense. 

4. Same — Conspibact to Violate Interstate Commerce Act— Givina ob Re- 

CEIVINQ REBATES. 

A conspiracy to Induce the giving or receiving of rebates in violation ot 
the Elklns act (Act Feb. 19, 1903, c. 708, 32 Stat 847 [U. S. Comp. St 
Supp. 1907, p. 880]), is punishable under Rev. St. ! 5440 [U. S. Comp. St 
1901, p. 3676], where the persons charged are not limited to the giver and 
receiver of the rebate alone. 

5. Same— Indictment— Description of Offense. 

In an indictment under Rev. St { 5440 [U. S. Comp. St 1901, p. 8676], 
for a conspiracy to commit ait offense against the United States, ail facta 
necessary to constitute the conspiracy, including the overt act, must be 
averred with ail the partlcularity requlred in criminal pleadings, bilt no 
high degree of partlcularity is required In descrlbing the offense to whlch 
the conspiracy relates whlch Is necessariiy deflned by the statute, So, 
where an indictment charged a conspiracy to induce a shipper to recelve 
rebates from railroad companies In violation of the fédéral statute, It was 
not essential to aver the names of auch railroad companies whlch were 
not known to the grand Jury. 

& Cbiminal Law — Evidence — Acts of Co-Conspibatoes. 

On the trial of défendants charged with havlng conspired with a person 
named and with others to the grand jurors unknown to Induce a partner- 
ship to accept rebates from railroad companies on shipments in violation 
of the Interstate commerce law, where there was évidence tendlng to es- 
tabllsh the conspiracy, stnd that the arrangement for the illégal rebates 
was made between défendants and one member of such partnershlp, en- 
trles in a private mémorandum book kept by such partner, showing sums 
received as "freight commissions" and distributed between the partners 
Indivldually, whieh transactions did not appear on the books of the flrm, 
were admissible in évidence. 

[Ed. Note.— Admlsslbllity on trial of joint indlctments of acts and déc- 
larations of consplrators and codefendants after accompUshment of ob- 
ject see note to Soreuson r. United States, 74 a C. A. 472.1 

156 F.— 57 
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7. Same— Pboof or Intent— Similab Transactions. 

On such trial alsp évidence of contemporaneous contracta made by de- 
fendants wlth other large sUppers, slmllar In ail respects to that made 
wlth the partnershlp named, and that such shlppers also recelved sums of 
money indirectly whlch they understood to corne from défendants, and 
to be In faet rebates, was admissible on the question of intent and mo- 
tive in the transaction charged in the indictment. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 14, Criminal Law, 
§§ 830-834.] 

& CoNSPiRACY— Eléments of'Oîtensb. 

One who comes into a conspiracy after It bas been formed, wlth knowl- 

édge of its existence, and wlth a purpose of forwarding its designs, Is 

equally as guilty as though he had participated in Its original formation. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 10, Conspiracy, f 76.] 

9. CSbiminal Law— Foemeb Jeopaedy— Identity of Offenses. 

The acquittai of défendants on one of two indictments Consolidated for 
the purpose of trial Is not a bar to a conviction on the other where the 
offenses charged are distinct in point of law, although the same facts 
may bave been relied on to a great estent In each case. 

10. Same— Tbial— iNsncEUOTiONS. 

In a criminal case, the refusai of a requested Instruction that défend- 
ant Is presumed Innocent, and that such presumption remains until over- 
corùe by the proof, is réversible error, notwithstandlng the glving of a 
proper Instruction on the subject of reasonable doubt. 

In Error to the District Court of the United States for the Western 
District of Missouri. 
See 145 Fed. 74. 

Haie Holden, H. C. Timmonds, and John N. Baldwin (O. M. Spen- 
cer, O. H. Dean, and W. D. McLeod, on the brief), for plaintifïs 
in error. 

A. S. Van Valkenburgh, for défendant in error. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAM S, Circuit Judge. An indictment was found in the court 
below charging défendants Thomas ànd Taggart with conspiring 
with, one George A. Barton, a member of the firm of Barton Bros., of 
Kansas City, Mo., and others to the grand jurors unknown, to com- 
mit an offense against the United States by getting that firm, which 
was ehgaged in the business of making large shipments of merchan- 
dise from New York and New Jersey to Kansas City, Mo., to accept 
and receive rebates and concessions from divers railroads engaged in 
transportation of interstate commerce between those places, in viola-, 
tion of the interstate commerce acts, and particularly Act Feb. 19, 1903, 
c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1907, p. 880], known as the 
"Elkins Act." Another indictment was found in the same court and 
at the same time against Thomas and Taggart and one Crosby, char- 
ging them with conspiring to commit an offense against the United 
States by getting the Chicago, Burlington & Quincy Railroad Com- 
pany, a corporation operating a railroad engaged in the transportation 
of interstate commerce, to offer, grant, and give rebates, concessions, 
and discriminations to divers favored persons and corporations en- 
gaged in interstate commerce, and particularly to such persons or cor- 
porations in Kansas City as were engaged in shipping goods from New 
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York or New Jersey to Kansas City. The two indictments were Consol- 
idated for the purpose of a trial. The défendants were found guilty and 
sentenced to pay a fine and be imprisoned on the first, and with Crosby 
were found not guilty and discharged on the second, indictment. 
Thomas and Taggart prosecuted separate writs of error, which were 
treated together in argument and brief of their respective counsel, and 
will be treated together in this opinion. 

A large number of errors were originally assigned, but in conform- 
ing to the requirements of rule 24 of this court (150 Fed. xxxiii), re- 
quiring counsel to specify in their briefs the errors intended to be re- 
lied upon by them, they are greatly reduced, and will be specifically re- 
ferred to as the opinion proceeds. Many of the errors claimed to hâve 
been committed by the trial court arise under the gênerai spécification 
that the court erred in not sustaining a demurrer to the indictment. 
Section 5440 of the Revised Statutes [U. S. Comp. St. 1901, p. 3676], 
under which the indictments were found, originated as section 30 of 
an act entitled "An act to amend existing laws relating to internai rev- 
enue and for other purposes." approved March 2, 1867 (14 Stat 471, 
484, c. 169), which is as foUows: 

"That if two or more persorus conspire elther to commit any offense agalnst 
the laws of the United States or to defraud the United States In any manner 
whatsoever and one or more of sald parties to sald conspiracy shall do any 
act to effect the object thereof, the parties to sald conspiracy shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be llable to a penalty 
of not less than one thousand dollars and not more than ten thousand dollars 
and to Imprlsonment not exceedlng two years. * * • " 

Undér authority of an act approved June 27, 1866 (14 Stat. 74, c. 
140), a commission was appointed to revise and consolidate the statute 
laws of the United States, and empowered to "make such altérations 
as may be necessary to reconcile the contradictions, supply the omis- 
sions, and amend the imperfections of the original text." That com- 
mission was not authorized to make any changes in the law as it stood, 
but only to alter the existing text so far as necessary to make clear the 
intention of Congress whenever that intention was found obscured by 
contradictions, imperfections, or omissions. The commission reportée^ 
in 1873, taking the conspiracy provision out of the spécial class of rev- 
enue législation, and placing it under a heading, "Crimes Against the 
Opérations of the Government," as an independent section (5440) 
of the Revision. It changed the text so that, instead of reading, "If 
two or more persons conspire either to commit any offense against 
the laws of the United States or to defraud the United States in any 
manner whatsoever" etc., it read : 

"If two or more persons conspire elther to commit any offense against the 
United States or to defraud the United States In any mamier or for any pur- 
pose and one or more of such parties do any act to effect the object of the 
conspiracy ail the parties to such conspiracy shall be llable to a penalty of 
not less than one thousand dollars and not more than ten thousand dollars 
and to Imprlsonment not more than two yeara" 

By an act approved May 17, 1879 (21 Stat. 4, c. 8 [U. S. Comp. 
St. 1901, p. 3676]), section 5440 was amended so as to. provide for a 
fine of not more than $10,000 or imprisonment for not more than two 
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years, or both, în the discrétion of the court, in lieu of the cumulative 
punishment provided for in the original section. Except for thèse 
modifications of the punishment section 5440 remains as when first 
incorporated into the revision as a separate section. 

1. It was formerly contended that the statute, by reason of its en- 
actment in and as a part of the revenue act, contemplated only con- 
spiracies against the enforcement of the revenue laws of the United 
States (United States v. Fehrenbach, 2 Woods 175, Fed. Cas. No. 15,- 
083), but since the décision of the Suprême Court in United States 
V. Hirsch, 100 U. S. 33, 36, 25 L. Ed. 539, no such contention can 
longer be made. Counsel for défendants practically so concède, but 
place reliance upon the proposition that the only conspiracies contem- 
plated by the statute are thosc against the United States as such, which 
afïect the opérations of the government or tend to overthrow or im- 
pair its authority, and that it does not contemplate a conspiracy to 
violate simple pénal provisions like those of the Elkins act against giv- 
ing or receiving rebates. The case of Curley v. United States, 64 C. C. 
A. 369, 130 Fed. 1, is cited and relied upon by them as authority for 
their contention, That case mainly involves the considération of a 
conspiracy to defraud the United States, and many of the expressions 
quoted and relied upon by counsel must be referred to the conspiracy 
under actual considération by the court, namely, a conspiracy to de- 
fraud, for an accurate understanding of their meaning. As indicative 
that the learned court which decided that case did not intend the lan- 
guage to be construed as limiting conspiracies to commit an offense 
as claimed by the défendants, attention may be called to the following 
expression found on page 8 of the opinion : 

"Manlfestly section 5440 In Its gênerai terms contemplâtes wrongs other and 
beyond conspiracies to commit distinct statutory offenses against the United 
States. • • •" 

If we are wrong in our interprétation of that case, and if it is, when 
properly understood, authority for défendants' contention now being 
considered, we find ourselves quite unable to adopt its conclusion. The 
original conspiracy act of 1867 (14 Stat. 471) made no such limitation. 
It denounced a conspiracy to commit an offense "against the laws of 
the United States" as a crime. We cannot présume that the commis- 
sioners under the act of 1866 undertook to change the meaning of 
the original act. They were authorized to raake clear the intention of 
Congress, and they did it in the particular under considération by ex- 
pressing the thought that the offense denounced by the original act was 
one against the organized body capable of being offended, a body au- 
thorized to make rules of conduct rather than against the rules them- 
selves. The word "offense" implies a violation of a law by which 
alone it can be denounced. Actuated doubtless by considérations like 
thèse, the commissioners eliminated the words "the laws of," and made 
the crime denounced to consist of a conspiracy to commit an offense 
against the United States, the maker of the laws and the body inter- 
ested in and responsible for their enforcement, and in so doing they 
expressed more philosophically and exactly the necessary and essen- 
tiaî meaning of the original act. In cases of doubt and uncertainty 
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about the meaning of a compiled or revised statute, resort may prop- 
erly be had to the original enactments to ascertain their true meaning. 
United States v. Bowen, 100 U. S. 508, 513, 25 L. Ed. 631 ; United 
States V. Lâcher, 134 U. S. 634, 10 Sup. Ct. 635, 33 L. Ed. 1080; Lo- 
gan V. United States, 144 U. S. 363, 303, 13 Sup. Ct. 617, 36 h. Ed. 
489; The Conqueror, 166 U. S. 110, 133, 17 Sup. Ct. 510, 41 L. Ed. 
937; Barrett v. United States, 169 U. S. 318, 327, 18 Sup. Ct. 337, 43 
L. Ed. 733. 

A brief référence to. other provisions of the statutes shows that Con- 

fress frequently employed the formula "offense against the United 
tates," as the équivalent of "offense against the laws of the United 
States." Section 1014, Rev. St. [U. S. Comp. St. 1901, p. 716], pro- 
viding for the arrest, imprisonment, and letting to bail of accused per- 
sons reads as follows : 
"For any crime or offense against the United States the offender may," eta 

Section 731, relating to the venue in criminal cases, reads : 

"When any offense against the United States is begun In one Judiclal cir- 
cuit and completed in another It shall be deemed," eta 

Section 5541, relating to the place of imprisonment of convicts, 

reads : 

"In every case where any person convlcted of any offense against the 
United States Is senteneed to Imprisonment for a period longer than one year, 
the court by which the sentence Is passed," etc. 

Section 6542, relating to the same subject, reads : 

"In every case where any criminal convlcted of any offense against the 
United States is senteneed to imprisonment and confinement to hard labor 
It shall be lawful," etc. 

Section 5543, relating to the same subject, reads : 

"Ail prlsoners who hâve been or may be convlcted of any offense against the 
laws of the United States • • • shall be entitled," etc. 

Many other statutes might be referred to, but the foregoing are 
sufficient to show that Congress is in the habit of using the formula 
"offense against the United States" interchangeably and indiscrimi- 
nately with "offense against the laws of the United States," and that 
both mean the same thing. It is inconceivable, and, so far as we know, 
has never been claimed that Congress intended by section 1014 to 
make provision for the arrest, imprisonment, and bailing of persons 
charged with offenses affecting the opérations of the government only, 
or that by section 731 Congress did not intend to make ail offenses, 
whatever their grade, begun in one circuit and completed in another 
triable in either, or that Congress did not intend by sections 5541, 5542, 
and 5543 to make gênerai provisions for the place of imprisonment 
and crédit for good behavior applicable to ail convicts whatever be 
the character of their offenses. 

In the light of the foregoing considérations, we think section 6440 
was intended as a broad and comprehensive provision denouncing con- 
spiracies to commit offenses created by any of the statutes of the 
United States as a crime. 
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2. Before the passage of the Elkins act in 1903, the interstate com- 
merce law dealt mainly with the carrier, its officers, and agents. The 
act of 1903 first made it an offense for a shipper to sc^cit, accept, 
or receive a rebate, concession, or discrimination. It aBoiished im- 
prisonment for offenses under the old acts, and did not impose it as 
punishment for offenses under the new act. In view of this state of 
the law, it is contended by défendants' counsel that, as the crime of con- 
spiracy under section 5440 is punishable by imprisonment, no such 
crime can be imputed to one who conspires to violate the interstate 
commerce act for which no punishment by imprisonment is provided, 
because that would indirectly operate to subject him to punishment 
not warranted by law. In other words, that section 5440, in so far as 
it formerly permitted an indictment for a conspiracy to violate any of 
the provisions of the interstate commerce act, was to that extent super- 
seded by the Elkins act. This contention might be tenable if the two 
statutes created or punished the same offense ; but the conspiracy stat- 
ute denounces a crime of différent éléments and of différent gravity 
than those denounced by either the original or amended interstate 
commerce acts. In the former, two or more persons must necessarily 
be implicated, a conspiracy between them must be shown, an overt act 
in the accomplishment of the object of the conspiracy must be com- 
mitted, and the offense by reason of the danger that is enhanced by 
combination and secrecy is peculiarly grave and serions. In the latter 
acts the mère conscious, intelligent giving, or receiving a rebate, con- 
cession, or discrimination and nothing more constitutes a separate of- 
fense by the persons so giving or receiving the same. Congress un- 
doubtedly had the power to denounce only the completed act as an of- 
fense and to withdraw it from the class of offenses subject to the gên- 
erai conspiracy act, but it would seem, considering the radical différence 
between a subtantive offense denounced by law and a conspiracy to 
commit such an offense, that, if Congress had intended that offenses 
against the interstate commerce act should not continue to be the basis 
of a conspiracy charge, it would hâve said so in some clear and unam- 
biguous way, and would not hâve left a matter so important to the of- 
fender and to the government to the uncertain test of repeal by impli- 
cation. By repeated adjudications of the Suprême Court and other 
courts a conspiracy to commit a criminal offense has been held to be 
an entirely différent thing from the substantive offense itself, and 
prosecutions for conspiracies to defeat the provisions of the interstate 
commerce act bave been frequently upheld. 

In Clune v. United States, 159 U. S. 590, 595, 16 Sup. Ct. 125, 40 
L. Ed. 269, Mr. Justice Brewer speaking for the Suprême Court in 
cxpounding the meaning of section 5440 in connection with section 
3995, said: 

"[It IsJ contended that a conspiracy to commit an offense cannot be punish- 
ed more severely than the offense Itself, and also that when the principal 
offense Is, in fact, commlited, thejnere conspiracy Is merged In it. The lan- 
guage of the sections Is plain, and not open to doubt. A conspiracy to commit 
an offense is denounced as itself a separate offense and the punishment there- 
for flsed by the statute, and we know of no lack of power in Congress to thus 
deal with a conspiracy. Whatever may be thought of the wisdom or pro- 
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priety of a statute maklng a consplracy to do an act punishable more severely 
than tbe doing of thé act Itself, It Is a matter to be considered solely by tbe 
législative body. Oallan v. Wilson, 327 D. S. 540, 555, 8 Sup. Ct 1301, 32 U 
Ed. 223. The power exists to separate the consplracy from tbe act Itself 
and to afflx distinct and independent penaltles to eacli." 

See, also, United States v. Hirsch, suprja; United States v. Britton, 
108 U. S. 199, 2 Sup. Ct. 525, 27 L. Ed. 703. 

In the following cases persons conspiring to defeat the provisions 
of the interstate commerce law hâve been held amenable to the con- 
spiracy statute : Toledo, A. A. & N. M. Ry. Co. v. Pennsylvania Co. 
(C. C.) 54 Fed. 730, 19 L. R. A. 387; Waterhouse v. Corner (C. C.) 
55 Fed. 149, 19 L. R. A. 403; United States v. Howell (D. C.) 56 
Fed. 21; United States v. Cassidy (D. C.) 67 Fed. 698; Wabash R. 
Co. v. Hannahan (C. C.) 121 Fed. 563. In the light of thèse author- 
itative décisions denouncing a conspiracy to commit an offense as pe- 
culiarly dangerous and in itself totally separate from those involved 
in the mère violations of the law and of the other décisions referred 
to, recognizing violations of the interstate commerce law as bases of 
charges of conspiracy, it would be highly unreasonable to impute to 
Congress a purpose not to recognize the doctrine of thèse cases, and 
by silence merely to deny the applicability of section 5440 to violations 
of an important act like the interstate commerce law ; and we unhesi- 
tatingly conclude that, notwithstanding the offense of violating pro- 
visions of the interstate commerce law is punishable with less severity 
than the conspiracy to commit that offense, section 5440 is in no way 
repealed or superseded by the provisions of the interstate commerce 
law in question. The two may well and harmonîously stand together, 
and in such circumstances repeal by implication or supersession of ei- 
ther cannot be presumed. Great Northern Railway Co. v. United 
States, 155 Fed. 945. 

3. Again, it is argued that an indictment will not lie in this case 
for a conspiracy because a concert and plurality of agents are neces- 
sary éléments of the substantive offense for the commission of which 
a conspiracy is charged to hâve been formed ; and because it required 
the intelligent co-operation of two or more persons to commit the of- 
fense of receiving a rebate, the giver or givers, on the one hand, and 
the rcceiver or receivers, on the other, that every élément of the of- 
fense of conspiracy is involved in the completed offense of receiving 
a rebate from the one who gave it and is merged in it. Attention is 
directed to 2 Wharton's Crim. Law, § 1339, United States v. Dietrich 
(C. C.) 126 Fed. 664, and United States v. New York Cent. & H. 
R. R. Co. (C. C.) 146 Fed. 298, as authority for the contention. The 
rule broadly laid down by Wharton if applied as written justifies the 
contention made. He says : 

"When to the Idea of an offense plurality of agents Is loglcally necessary, 
conspiracy, which assumes the voluntary accession of a person to a crime of 
such a character that it is aggravated by a plurality of agents, cannot be 
maintained," etc. 

It is to be noted that the learned author fails to state or make it 
clearly appear whether he limits immunity from the charge of con- 
spiracy to those who are the sole and necessary actors in the com- 
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mission of the substantive offense, or whether he includes in his raie 
of immunity conspiracies against persons who may hâve conspired 
to induce others to commit the offense. If he limits the applicabili- 
ty of his doctrine to the former, he would be clearly right. It can- 
not be if (using one of his illustrations) the crime of bigamy be pun- 
ishable in a certain way that the two parties who alone could com- 
mit it can be subjected to a charge of conspiracy for committing the 
same crime, and thereby made to suffer twice for exactly the same 
offense, or be subjected to a severer punishment on a conviction 
for the conspiracy than is imposed upon the substantive offense it- 
self. But, if persons combine to induce others to commit bigamy, 
they, according to the same learned author, may be punished as for 
a conspiracy. We think counsel for défendants bave erroneously in- 
terpreted Wharton's meaning as manifest from the context. As we 
understand_ the Dietrich and the New York Central Railroad Cases, 
they each involve facts of the kind Just referred to in the illustra- 
tion. In the former case Dietrich alone was to receive a bribe and 
Fisher alone was to give it to him. The conspiracy charged con- 
sisted of the unlawful combination between the two to that effect. 
The indictment being against those two persons alone was held bad. 
To show that Judge Van Devanter understood the Whart'on rule to 
be limited to cases in which the necessary parties to the substantive 
offense only were charged with conspiring, a brief quotation from his 
opinion will suffice. He said (page 666 of 126 Fed.) : 

"As the transaction Is stated In the indictinent, It was Dietrich who agreed 
to receive the bribe, not Dietrich and Fisher, and It was Fisher who agreed 
to gIve the bribe, not Fisher and Dietrich. The charge Is not that two or 
more persons agreed among themselves to corruptly obtain the ald of another, 
a member of Oongress, In securlng the appointaient of some aspirant to a 
fédéral office, nor la It that two or more members of Congress agreed among 
themselves to obtain from another person a reward or compensation for their 
services or ald In securlng such an appolntment Such an agreement would 
constitute a conspiracy to commit an offense against the United States, and, 
if foUowed by the doing of any act by one of the consplrators to efCect its ob- 
ject, would be punlsbable under section 5440." 

In the New York Central Railroad Case the court was dealing 
with facts like those in the Dietrich Case. The crime charged was 
a conspiracy to commit the offense of receiving a rebate, and the 
only persons indicated for the conspiracy were those representing on 
the one hand the giver and on the other hand the receiver of the 
rebate, and those were the sole persons whose concert and co-action 
constituted the substantive offense denounced by the interstate com- 
merce law. That Judge Holt who sat in the case so regarded it a 
brief extract from his opinion will show. He said (page 304 of 146 
Fed.) : 

"The counsel for the government assert that the Dietrich Case Is to be dla- 
tlngulshed from thls case because In the Dietrich Case but two persons, the 
glver and taker of the bribe, were charged with the conspiracy In the in- 
dictment, while In the case at bar the Indictment charges that seven persons 
named, and others to the jurors unlmown, were parties to the conspiracy. 
But only four of the seven persons named are Indicted, and of those four Guli- 
ford and Pomeroy represent slmply the glver, and Edgar and Earle slmply 
the receiver of the rebata" 
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The case now before us differs radically from eîther of the fore- 
going. Thomas and Taggart, who are the sole défendants and who 
alone are indicted, were neither givers nor receivers of the unlawful 
rebates in question. Neither did they stand for thcm as représenta- 
tives. They occupied the position of irresponsible intermediaries. 
They are neither charged nor shown in proof to hâve given or re- 
ceived the rebate in question, nor are they charged with conspiring 
to give or receive a rebate. They are charged with conspiring to 
bring about the commission of the offense of receiving rebates by 
others, namely, by Barton Bros. If, when the co-action of two or 
more persons is necessary to constitute the commission of a crime, 
no outside persons, however effectually and wickedly they may hâve 
conspired with them or either of them to bring about the violation 
of the law, can be held for a conspiracy, immunity from a most salu- 
tary criminal provision is found for many of the worst violators of 
the law. It is the schemers who set afoot the infractions of the law 
that are most dangerous to the public weal, and we cannot believe 
that Congress ever intended, except in cases of a clear doubling of 
punishment of the same persons for the same offense, to relieve them 
from amenability to the conspiracy statute. 

4. The indictment is also assailed (1) for insufficiency in aver- 
ment of facts constituting the conspiracy; (8) for want of such cer- 
tainty in describing the offense which tiie conspiracy was formed to 
commit as makes it appear that it was an offense against the United 
States; (3) for want of such certainty in describing the offense as 
fairly informs the défendants of its nature and of what they were 
called upon to meet; (4) for duplicity. The indictment charges in 
clear and unequivocal language that défendants conspired together 
and with George A. Barton, one of the members of the firm of Barton 
Bros., of Kansas City, to commit an offense specifically denounced by 
the Interstate commerce law of getting the firm of Barton Bros., who 
were large shippers of Interstate commerce from New York to Kan- 
sas City, to accept and receive rebates as defined in that law from 
railroads over which their freight might be routed from New York 
to Kansas City. The indictment charges with great particularity the 
différent steps taken in the formation of the conspiracy, and that its 
object was to bring about the commission of that offense. It is aver- 
red that Thomas, who was then operating a transportation bureau 
in New York City routing shipments and procuring freight rates 
for those who might employ him (défendant Taggart being in his 
employ), should first enter into a contract with Barton Bro», securing 
the right to place or route ail their west-bound freight from New 
York or New Jersey to Kansas City over such railroads as he might 
sélect, and should make an arrangement with divers railroad com- 
panies engaged in transportation of Interstate commerce freight be- 
tween New York and Kansas City and other railroad companies to 
the grand jurors unknown for the carriage of their freight from 
New York to Kansas City, and should secure from such companies, 
"in the way of pretended claims, commissions, and allowances," large 
sums of money to be used in part in making payments of rebates 
to Barton Bros., thereby lessening their freight rate below that es- 
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tablished and fixed for the time being according to law, and from 
time to time to pay the same to Barton Bros, as such rebates and 
concessions. Little, if any, claim is or can be made that the charge 
of conspiracy is net well and sufficiently laid, but it is urged that 
the indictment is bad because it does iiot set out wlth sufficient clear- 
ness the facts constituting the offense to commit which the conspiracy 
was formed, and particularly that there is no allégation as to what 
railroad company, if any, was a party to the conspiracy, or that any 
railroad company had agreed or promised to give Barton Bros, any 
rebates or that it knew, or understood it had done so. To properly 
weigh this argument it should be borne in mind that the particular 
conspiracy charged to hâve been formed by défendants was to get 
Barton Bros, to accept and receive rebates, and thereby to violate a 
criminal statute. The acceptance of secret rebates by one shipper 
gives him an undue advantage in business and stands in the way of 
fair, open, and equal compétition, which it is the beneficent design 
of the interstate commerce act to promote. The conspiracy under 
considération was to defeat that design by getting Barton Bros, to 
receive rebates, and not by getting carriers to give them. But it is 
said that the receipt of a rebate necessarily implies a giver, and that 
to properly advise the défendants of the crime charged against them 
the name of the proposed giver should hâve been stated and the fact 
made to appear that they were to act knowingly and intentionally in 
doing so. In other words, the contention is that facts should be aver- 
red with such accuracy as would show, not only an intention to com- 
mit the substantlve crime, but ail facts necessary to constitute that 
crime. We think that is not the law. AU facts necessary to con- 
stitute the conspiracy, including the overt act, must be averred with 
ail the particularity required in criminal pleadings because the con- 
spiracy is the crime with which the défendants stand charged, and 
with the nature and character of which they, under constitutional 
safeguard, are entitled to be advised. But, when the conspiracy 
charged is one to commit an offense, and that offense (as is the case 
in ail offenses against the United States) is clearly defined by statute, 
no high degree of particularity is required in describing it. If enough 
is shown to make it appear that an offense against the United States 
has been committed, it is sufficient. 

Wharton says (2 Wharton's Crim. Law, § 1343) : 

"It is enough to set ont the offense aimed at by such apt words aa wlU de- 
acrlbe it as a conclusion of law." 

In State v. Ripley, 31 Me. 386, it is said: 

"In an Indictment for a conspiracy at common law, If th* conspiracy charg- 
ed Is an unlawful comblnatlon and agreement of two or more persons to com- 
mit a deed which if done would be an offense well known and acknowledged, 
the nature of which Is perfectly understood by the name by which it is desig- 
nated, no further description of the crime is required." 

In State v. Noyés, 26 Vt. 41S, it is held: 

"As the object of the conspiracy was to commit an offense punlshable by 
law, It was not necessary to set out the means to be used to effect It ; and it 
Is not necessary that there should be the same certaiuty In settlng out ths 
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object of the conspiracy as there must be In an indlctment for the offense 
whlch the respondents consplred to commit" 

In State v. Grant, 86 lowa, 216, 53 N. W. 120, the Suprême Court 
of lowa uses the following language : 

"It Is sald that the indlctment Is defectlve, In that It falls to (ully disclose 
the means by whlch the crime was to be accomplished. It Is well settled in 
this State, and Is the law In many states, that, where the Indlctment charges 
a conspiracy to do an aet whlch is a crime, it is suflQcient If it be described by 
the proper name or terms by which it is generaliy known in law. It is only 
where the charge Is that an act In Itself not crlmlnal Is sought to be accom- 
plished in an Illégal manner, or by Illégal means, that the means used for its 
accomplisbment must be averred." 

In Ching v. United States, 55 C. C. A. 304, 118 Fed. 538, 540, the 
Circuit Court of Appeals for the Fourth Circuit in discussing this sub- 
ject said : 

"As to the snfficlency of the Indlctment, It must be flrst noted that the glst 
of the offense charged Is that of conspiracy, which we think is properly plead- 
ed. In such cases the offense whlch is Intended to be committed as the resuit 
of the conspiracy need not be described as fully as would be requlred In an in- 
dlctment In which such matter was charged as a substantive crime." 

See, also, United States v. Stevens (D. C.) 44 Fed. 132, 141. 

Measured by thèse rules of pleading, the indictment abundantly 
shows that the conspiracy had for its object the commission of a 
well-known criminal offense against the United States; that, in the 
absence of definite knowledge, a sufficient description of the railroads 
which were to be involved in the exécution of the conspiracy is giv- 
en, and that the défendants were sufficiently informed of the nature 
and character of the offense with which they were charged. The 
offense was one clearly denounced in the Elkins act, and sufficiently 
described in the indictment. The railroads involved were not known 
to the grand jury, but were described as those which, with their Con- 
necting lines, were engaged in carrying interstate commerce from 
New York to Kansas City, and were the ones which défendants were 
to designate and détermine by exercising the power given them by 
Barton Bros, to route their freight. Besides definitely averring that 
the conspiracy was to bring about the commission of a well-known 
criminal offense, the indictment adds by way of showing more par- 
ticularly the nature and character of the offense, and the means to 
be resorted to for its commission, that the money was to be demanded, 
solicited, and received from the railroads so to be determined by 
the défendants "in the way or guise of pretended claims, commissions, 
and allowances," and, when so received, was to be paid over to Bar- 
ton Bros, as relaatss. The words just quoted found in the indictment 
are gênerai, but, if they "make clear to common understanding" the 
matter to which they refer, it is sufficient. Evans v. United States, 
153 U. S. 584, 592, 14 Sup. Ct. 934, 38 L. Ed. 830. To get money 
from the railroads "in the way or in the guise of pretended claims, 
commissions and allowances" plainly suggests to the "common under- 
standing" that some subterfuge was to be practiced not to get the 
money, but to make the money apparently appropriated for one pur- 
pose intentionally serve another. 
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In the récent case of Armour Packing Co. v. United States (C. C 
A.) 153 Fed. 1, we held, that: 

"The substance of the crime of reœlvlng a rebate or concession under tha 
Blklns act is the sollcitatlon, aeceptance, or recelpt thereof whereby property 
In Interstate or forelgn commerce Is transported at less than the regular rate. 
The devlce whereby the recelpt and transportatlon are obtalned Is not an es- 
semtial élément of the crime and It Is unnecessary to plead It in the Indlct- 
meat" 

Much more is it true that in a charge of conspiracy to bring about 
the receipt of a rebate or concession the particular device or method 
by which it is to be accomplished need not be pleaded with ail the 
particularity which would be required in pleading the commission of 
the substantive offense. 

The contention that the indictment is bad for duplicity because it 
contains the charge that défendants conspired to commit the offense 
of getting Barton Bros, "to accept and receive" rebates, etc., is without 
merit. Ihe words underscored are obviously used to express one and 
the same act, and the fact that the pleader employed them conjointly 
is not objectionable. It results that the varions objections to the in- 
dictment for insufficiency are not well taken. 

5. Was there error in the introduction of évidence? Without in- 
tending to deal with the facts in détail or to make a démonstration f rom 
the record of what we hâve concluded, we content ourselves by stajting 
the resuit of a patient and careful examination of ail the proof. It is 
the theory of the government, and there is ample évidence tending to 
show, that some time before November 14, 1903, Thomas, who resided 
in New York, went to Kansas City and there made arrangements orally 
with Kimber L. Barton, senior member of the firm of Barton Bros., for 
the purpose, which subséquent évidence tended to show, of securing 
rebates from the fîxed and lawful tariff rates from New York to Kan- 
sas City for Barton Bros., and after securing them to pay the same 
over to Barton Bros, as unlawful concessions in their favor. 

The others members of the firm, William and George A. Barton, if 
not shown to hâve been actually cognizant of the arrangement made 
by Kimber L,. at the time it was made, afterwards knowingly partic- 
ipated in the fruits of that arrangement, and fully ratified ail that was 
done by the senior member. On November 14th a contract was ex- 
ecuted between Thomas and Barton Bros. This was fair and law- 
ful on its face. It purported to obligate Barton Bros, to give Thomas 
the exclusive right to route ail of their west-bound freight from New 
York, and to give him a certain minimum amount for his services in 
so doing, and obligated Thomas, among other things, to coUect from 
the carrier any claims for loss and damage to merchandise and over- 
charges which Barton Bros, might hâve. The term of this contract 
was to expire in January, 1905, and on January lOth of that year an- 
other formai contract purporting to obligate the parties to the perform- 
ance of the same obligations for another year was executed between 
them. There is évidence tending to show that thèse contracts did not 
express the real purpose of the parties, but were subterfuges intended 
by them to conceal and mystify their real purpose, and to make evi- 
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dence against the time of possible need. The then récent enactment 
of the Elkins law, approved February 19, 1903 (33 Stat. 847, c. 708), 
had for the first time made the receiving of rebates by a shipper a crim- 
inal act, and had rendered any direct contract between the carrier and 
shipper providing for the giving or receiving of an unlawful rebate 
exceedingly hazardous. Hence the occasion and supposed prudence of 
operating, if at ail, through the médium of an intermediary who should 
be neither carrier nor shipper, nor subject to the penalties for the mis- 
deeds of either under the Interstate commerce law. 

With the foregoing scheme claimed by the government to hâve ex- 
isted between Thomas and Barton Bros, in mind, we proceed to a con- 
sidération of the errors assigned in the introduction of évidence. Dur- 
ing the two years in question the firm of Barton Bros, received from 
the carriers at the hands of Thomas about $3,900 on legitimate claims 
for loss, damage, and overcharge, and in addition the individual mem- 
bers received each one-third of $10,300 from some source and on some 
account. Thèse facts are undisputed. With a view of getting at the 
source of and reason for thèse individual receipts, George A. Barton, 
one of the partners, who was called as a witness by the government, 
was asked whether any of this money came from Thomas. He an- 
swered "No." He was then asked if it was received from anybody 
else acting for Thomas. After objections and rulings by the court, 
the witness answered and the testimony proceeded as foUows : 

"A. Our flrm has received money from sources. Shall I state from whom? 

"Q. Certalnly. A. I thlnk we received remittances from Mr. Kelby. [Kelby 
was clerk for Thomas.] 

"Q. Do you mean by his hand or through him? A. We received remittances 
by express and through the mail, and I think Mr. Kelby was hère »nce and 
left a draft. • • * 

"Q. Now, what were those remittances? In what form and in, what amount 
and on what dates? A. Well, I hâve a record book made up by K. L. Barton 
of our flrm, memoranda that he handed to me. They are not on our regular 
books. * * • 

"Q. Hâve you that record with you? A. Yes, air. 

"Q. You may state what that book shows with référence to thèse payments." 

To this question the défendants objected, and, upon the objection 
being overruled, duly excepted. The contents of the book read in évi- 
dence showed that from time to time during the year 1904 amounts 
were received under a notation of "freight commissions" aggregating 
about $8,000 and in the year 1905 aggregating about $2,300. The 
proof showed that the money so entered in the private book by the 
senior member of the firm was equally divided between the three mem- 
bers, Kimber, George, and William, and that the amounts so received 
and divided did not include the legitimate amounts received by the 
firm for loss, damage, and overcharge which were regularly entered 
on the books of the firm. We think the court committed no error in 
receiving in évidence the contents of this private book. Sufïicient évi- 
dence had already been introduced, to say nothing of évidence after- 
wards ofïered, to make a prima facie case of the conspiracy charged — 
évidence sufficient when considered with ail the inferences naturally 
deducible from it to justify a finding by the jury that the conspiracy 
as charged had been entered into. Kimber L,. Barton was its moving 
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spirit. He made the preliminary arrangements and collected the un- 
lawful proceeds. Although he was not expressly charged in the indict- 
ment as one of the conspirators, he falls well within the class of those 
"to the grand jurors unknown" who are so charged. He was engaged 
with Thomas and his copartners in the unlawful purpose, and his acts 
in furtherance of it, including the fact that he received the moneys, 
entered the same in a private book, and not in the régular books of 
the firm, and afterwards distributed them between the members of his 
firm, were clearly admissible against the défendants, his co-conspirators. 
We are not unmindful of the œntention of défendants' counsel that 
there was no direct évidence of any unlawful undertaking with Thomas, 
and no direct évidence that Thomas paid Barton Bros, any money as 
rebates or concessions on freight charges. For argument's sake, this 
might be conceded. Conspirators do not act that way. Fraud is not 
often proven by direct testimony. A preconcerted plan to do an un- 
lawful act must from the nature of the case be usually established by 
inferences drawn from the relation of the parties from the acts donc 
and from the results achieved. 

"It is not necessary to constitute a conspiracy that two or more per- 
sons should meet together and enter into an explicit or formai agree- 
ment for an unlawful scheme. * * * It is sufficient if two or more 
persons in any manner or through any contrivance positively or tacitly 
come to a mutual understanding to accomplish a common and unlaw- 
ful design." United States v. Babcock, 3 Dillon, 681, 585, Ped. Cas. 
No. 14,487. 

"If the évidence shows a détail of facts and circumstances in which 
the allgged conspirators are involved, separately or collectively, and 
which are clearly referable to a preconcert of the actors and there is 
a moral probability that they would not hâve occurred as they did 
without such preconcert, that is sufficient if it satisfies the jury of the 
conspiracy beyond a reasonable doubt." Davis v. United States, 46 C. 
C. A. 619, 107 Fed. 753, 755. _ 

"It is often that the intentions of a wrongdoer are ascertained en- 
tirely by acts donc which are the natural effects of unlawful designs. 
The acts and circumstances which accompany them showing the con- 
nection between the acts, and the motives which produced them, are 
generally the mosts convincing évidence which can be adduced." 
State V. Ripley, 31 Me. 386, 388. 

Looking at the proof in the light of the foregoing well-understood 
rules, we entertain no doubt that the money which Kimber L. Bar- 
ton received, entered in his book, and subsequently divided equally 
between his other partners and himself came from Thomas; that 
Thomas got the same from the railroad which carried Barton Bros.' 
freight through the colorable pretense of collecting exaggerated claims 
for loss, damage, and overcharge or commissions, and that ail thèse 
things are clearly referable to a prearrangement to that end entered 
into between Thomas and the members of the firm and others. If 
there were any doubt about the unlawful intent of the défendants in 
their business relations with Barton Bros., that doubt is dispelled by 
the évidence of contemporaneous contracts and transactions made by 
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Thomas witli otlier merchants doing business in St. Louis, Kansas 
City, and Omaha. Those contracta were ail equally fair and inno- 
cent on their face, calling for actual service by Thomas in the way 
of routing the shippers' f reight, prosecuting, and collecting claims 
for loss, damages, and overcharges, but the merchants, by their évi- 
dence, disclose the unreality or comparative unimportance of any such 
service. One admitted that as a resuit of his firm's contracta with 
Thomas they expected to get a cheaper rate than the usual shipper. 
Another said it was "inferred without discussion that his house was 
to get certain money * * * that Thomas understood very well 
that I understood," and, again, that "the results were bénéficiai to us 
* * * in the sensé of refunds which we were to receive." An- 
other testified that Thomas "was to look after ail the claims we had 
for freight, and we were to receive a certain rebate on freights from 
west of the Mississippi river." Notwithstanding the explicit provi- 
sion in the contracts that Thomas should attend to claims for loss, 
damage, and overcharge, some of the shippers testified that they took 
care of them and handled them for themselves without the inter- 
vention of Thomas. The évidence of ail of them shows that the fea- 
ture requiring Thomas to attend to their claims for loss, damage, 
and overcharge was treated with much indiflference. Their testimony 
discloses, when read with discrimination and fair regard to the cir- 
cumstances, that the real purpose of ail of them in making contracts 
with Thomas was to secure rebates or refunds from the railroads on 
freight charges. In fact, they did receive money as a resuit of their 
arrangement. It came mysteriously to them, generally from un- 
known sources, sometimes by spécial messenger, sometimes by ex- 
press, sometimes by deposit in bank to the crédit of a fictitious name 
agreed upon, and always in currency. When received it was charged 
to some individual account out of the regular course of bookkeeping. 
It was obviously intended that the money received by them should 
not be traceable to any source. Tracks were covered as well as they 
could be, but the humiliating confession had to be made, and was 
made by some, that their real purpose was to secure unlawful re- 
bates, and others are left by the proof in the uncomfortable attitude 
of receiving large sums of money in currency without knowing or 
inquiring whence it came or on what account it was paid to them. 
The conduct of the latter is consistent alone with the fact that they 
thought they were receiving money unlawfully, and ail the circum- 
stances point with much certainty to the conclusion that they actually 
received unlawful rebates or concessions on freight shipments as an 
intentional resuit of the contracts made between them and Thomas. 
Objection was made to the introduction of évidence showing deal- 
ings between Thomas and the merchants other than Barton Bros., 
and the action of the court in admitting that évidence is assigned for 
error. There is no merit in that assignment. Nothing is better set- 
tled in the law of évidence in any case involving fraudulent intent 
than that other acts and dealings of the accused of a kindred char- 
acter to those charged in the case in hand and performed at or about 
the same time are admissible to illustrate and establish the intent or 
motive in the particular act directly in judgment. Wood v. United 
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States, 16 Pet. 343, 10 L. Ed. 987; Chitwood v. United States (C. C. 
A.) 153 Fed. 551; Exchange Bank v. Moss, 79 C. C. A. 278, 149 Fed. 
340. The présent case fitly illustrâtes the value of the rule in ques- 
tion. The same ostensible contracts, the same mystery, the same re- 
sults appear in ail the collatéral transactions. They tell the same 
story of an attempted évasion of the law under the thin disguis'e of 
a formally executed contract and afford very persuasive évidence of 
the real intent and purpose of the accused in similar dealings with 
Barton Bros, in this case. 

6. The contention is made that the évidence fails to disclose the 
formation of a conspiracy within the jurisdiction of the court below. 
This position under the proof to which attention has already been 
sufïîciently called cannot be sustained. The fraudulent scheme seems 
to hâve been fîrst devised and agreed upon in Kansas City, and it 
makes little différence where the misleading and deceptive formai 
contracts were executed. They were merely a step taken in carrying 
out the scheme and designed doubtless to make it more effectuai. 

7. It is earnestly contended that there was not sufficient évidence 
to connect défendant Taggart with the particular conspiracy charged 
in the indictment. While the proof does not connect him with the 
incipiency of that conspiracy, it is claimed by the government that 
facts appear from which it may be reasonably inferred that he came 
into it after it was concocted with full knowledge of its existence 
and character and with a purpose of furthering its design. If such 
are the facts, he was as much a conspirator as if he participated in 
its original formation. United States v. Newton (D. C.) 52 Fed. 
280 ; United States v. Barrett (C. C.) 65 Fed. 62 ; United States v. 
Cassidy (D. C.) 67 Fed. 698. This contention présents a doubtful 
question of fact, and as the case, for reasons hereafter stated, must 
be remanded for another trial when new évidence may be presented 
on the issue, it is not deemed necessary or wise to further consider 
it at the présent time. 

8. Because of the verdict of not guilty and the judgment discharg- 
ing the défendants Thomas, Taggart, and Crosby on the indictment 
against them which was Consolidated with the présent indictment 
against Thomas and Taggart for trial, the last-named défendants in- 
terposed a plea of former jeopardy as a bar to their conviction in 
the présent case. This plea was disallowed, and défendants assigned 
that action of the court as error. A brief référence to the facts will 
dispose of the question. The indictment against défendants and Cros- 
by was for a conspiracy to get the Chicago, Burlington & Quincy 
Railway Company to give rebates to divers shippers in Kansas City. 
The indictment against the défendants in this case (not including Cros- 
by) was for a conspiracy to get Barton Bros, to receive rebates from 
divers railroads. Notwithstanding the similarity of évidence intro- 
duced in support and défense of the two prosecutions, the offenses 
charged in the two indictments were totally différent as a matter of 
law. They were grounded on différent provisions of the interstate 
commerce act of 1903, and the acquittai in one affords no ground 
for discharge in the other. There had been no jeopardy on the charge 
contained in the présent indictment. "A plea of autrefois acquit" 



THOMAS V. UNITED 8TATK8. 913 

must be upon a prosecutibn for the same identîcal offense. 4 Bl. 336. 
It must appear that the offense charged, using the words of Chief 
Justice Shaw, was the same in law and in fact. The plea will be 
vîcious if the offenses charged in the two indictments be perfectly 
distinct in point of law, however nearly they may be connected in point 
of fact. Burton v. Unifed States, 202 U. S. 344, 378, 26 Sup. Ct. 
688, 50 L. Ed. 1057. 

Other criticisms are made of the proceedings below, and error is 
claimed to hâve been committed in the charge to the jury and in 
refusing to give certain déclarations of law requested by défendants, 
but, in view of the conclusions already reached and expressed on 
fundamental and important questions, it is not deemed necessary for 
the guidance of the trial court at the next trial to express our opinion 
on the several incidental and less important questions presented by 
the assigriment of errors. Most of them are answered by the proper 
application of the principles already laid down. 

As we hâve already indicated, the judgment must be reversed, 
and we will now proceed to a considération of one error which ren- 
ders that resuit inévitable. The court was duly and properly asked 
to instruct the jury that the défendants were presumed to be in- 
nocent of the crime charged against them, and that such presump- 
tion remained with them until it was overcome by the proof. This 
instruction the court refused to give and exception was duly saved. 
It is not claimed that the request was improper, or that it should not 
hâve been given, but it is claimed that its équivalent was given to 
the jury in the gênerai charge. We hâve critically examined the 
charge with a view of extracting from it, if possible, some équiva- 
lent for the instruction asked and refused, but we fail to find it. AU 
that counsel for the govemment point out and claim to be such équiv- 
alent is the repeated déclaration found in the gênerai charge that the 
jury must find the défendant guilty beyond a reasonable doubt be- 
fore a verdict of guilty can be rendered. It is earnestly contended 
that such instruction is the full équivalent of the one asked and re- 
fused. However interesting an original discussion of this question 
might be, it is not open to us. The Suprême Court has conclusively 
settled it. In the two cases of Coffin v. United States, 156 U. S. 432, 
15 Sup. Ct. 394, 39 L. Ed. 481, and Cochran & Sayre v. United States, 
167 U. S. 286, 299, 15 Sup. Ct. 628, 39 L. Ed. 704, that court has 
unequivocally held that a proper instruction concerning the subject 
of reasonable doubt was not the équivalent of an instruction con- 
cerning the presumption of innocence, and judgments of conviction 
in both of those cases were reversed because of refusai to give a re- 
quested instruction upon defendant's presumption of innocence like 
that asked in this case, notwithstanding the fact that in each the trial 
court properly instructed on the subject of reasonable doubt. 

On the authority of those cases, we hâve no alternative but to re- 
verse the judgments, and remand the causes to the court below for a 
Hcw trial; and it is so ordered. 

SANBORN, Circuit Judge (concurring). I concur in the reversai 
of the judgments in thèse cases for the reason stated in the foregoing 
156 F.— 68 
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opinion, and also because it seems to me that the testimony of George 
A. Barton to the contents of the record book, or of the memoranda, 
which he swore that Kimber L. Barton kept of the moneys received 
for Barton Bros., was hearsay évidence, and its réception fatal error. 
Conceding that Kimber L. Barton was a co-conspirator with the de- 
fendants below, and that his overt acts in the exécution of the con- 
spiracy were admissible against them, the proof of those overt acts was 
still subject to the established ruies of évidence. Whether or not he 
or his firm received the sums of money which George A. Barton read 
from that book from the défendants, or either of them, whether or not 
he correctly entered in that book what he or his firm received, were 
questions of fact which were décisive in the trial of this action. If 
George A. Barton had testifîed that Kimber L. Barton had told him 
that Kimber, or his firm, had received the moneys entered in that book, 
that testimony would hâve been hearsay. The mère fact that those 
amounts were written in the book by a person other than the witness 
does not change their character. Written hearsay is not more compé- 
tent than oral hearsay. Before the contents of that book could become 
admissible évidence against the défendants, compétent proof that the 
moneys there entered were received from the défendants, or one of 
them, and that Kimber L. Barton correctly wrote down in that book 
the amounts which he, or his firm, so received, was indispensable. 
Even if the concession were made, and it is not, that Kimber's state- 
ments were admissions of ail the conspirators, and hence of the de- 
fendants, still the book was incompétent because there was no évi- 
dence in the case that Kimber ever said or admitted that he had cor- 
rectly entered in the book, or in the memoranda, the amount of mon- 
eys which he, or his firm, had received, and George A. Barton did not 
testify that those moneys were correctly entered. The fact is, how- 
ever, that those entries were not acts in exécution of the conspiracy. 
The making of those entries did nothing toward the accomplishment 
of the purpose of the conspiracy. This purpose either had or had not 
been accomplished before the entries were made, hence thèse entries 
were not admissible, either as overt acts, or admissions of a conspirator, 
nor as independent testimony of verified writings. They were nothing 
but the unverified, and hence incompétent évidence of that whidi 
Kimber L. Barton happened to write. 

The chief reason for the rule which excludes hearsay testimony is 
that its obédience subjects, while its disregard relieves, the parties 
whose statements are ofifered, from the cross-examination of opposing 
parties. The right of cross-examination is the great safeguard against 
fraud, false statements, and half truths resulting from statements of 
parts and omissions of other parts of conversations and transactions, 
which are f requently more misleading and dangerous than direct false- 
hoods. It furnishes the cardinal and most effective means to discover 
and disclose the whole truth in ail judicial investigations, and, under 
the English and American Systems of jurisprudence, the opportunity 
to exercise the right of cross-examination is a condition précèdent to 
the réception of the direct évidence of the witness. Heath v. Waters, 
40 Midi. 457, 471; Sperry v. Moore's Estate, 42 Mich. 353, 361, 4 
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N, W. 13. If the unsworn written statements of wîtnesses may be 
received in évidence upon the testimony of a third party that the wit- 
nesses toM him they were true, then the witnesses who know the facts 
may make their written statements thereof, and tell one who knows 
them not that those statements are true, and the accused may be de- 
prived of the privilège of being confronted by, and of ail opportunity 
to cross-examine, the real witnesses against him, for, as in the case at 
bar, they may be conveniently absent and the witness who produces 
their written statements may know nothing, but that they told him 
they were true. 

No rule of law is more salutary, or more indispensable to the se- 
curity of the life, liberty, and property of the citizen, than that which 
prohibits the répétition of the written or oral statements of absent 
persons to détermine issues between litigants, and commands that only 
after due notice, after opportunity for cross-examination of the very 
parties whose statements are offered, and then only under the so- 
lemnity of an oath or affirmation shall their stories be évidence. Dis- 
regard this rule, and the most sacred rights of persons and property 
are at the mercy of the whimsical and pernicious gossip of the reck- 
less, the irresponsible, and the vicions. Mima Queen, etc., v. Hepburn, 
7 Cranch, 390, 295, 3 L,. Ed. 348 ; Board of Com'rs v. Keene Five 
Cents Sav. Bank, 47 C. C. A. 464, 470, 108 Fed. 505, 510 ; Résurrec- 
tion Gold Min. Co. v. Fortune Gold Min. Co., 64 C. C. A. 180, 186. 
188, 129 Fed. 668, 674, 676; National Masonic Ace. Ass'n, etc., v. 
Shryock, 30 C. C. A. 3, 7, 73 Fed. 774, 777. In the case in hand one 
of the most important, if not the most important, fact in issue was 
permitted to be proved to the jury by the unverified written statement 
of one who was either a stranger or a criminal and who was permitted 
to be absent from the trial, so that the défendants were deprived of ail 
opportunity to cross-examine him on this crucial question, and of the 
right to be confronted with one of the principal witnesses against 
them. A conviction in this case ought never to be permitted to stand 
upon such évidence. 

The other questions discussed in the opinion of the majority are not 
determinative of the case as it is now presented to this court, and I 
do not désire to be deemed to hâve expressed any opinion upon them. 
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(Circuit Court of Appeals, Nlnth CSrcult Noyember 4, 1907.) 

No. 1,450. 

HXISBAND AND WlITE— OOMMUNITT PROPEBTT— WASHINGTON StATUTE. 

Défendant entered Into a contract wlth one havlng a preferentlal rlght 
to purehase tlde lots from the state of Washington, and who had appUed 
for such purehase, by which the rlght to purehase a portion of the lots 
was assigned to him, and he made' a payment therefor. Subsequently, 
the state commissloners granted the application to purehase as to certain 
of the lots, but denied It as to others, and In conséquence the contract 
was abandoned. Défendant marrled, and shortly afterward, the amount 
he had pald on the contract not haring been returned, a new agreement 
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wtus made, by whlch he was glven a qultclalm deed to certain of the Iota 
In considération of snch payment, and acqulred title thereto from the 
State; the payments being made In part with money of his wlfe and In 
part wlth commnnlty funds. Held, that under the law of the state that 
land acqulred after niarrlage by a deed expressing a money considération 
Is presumptlrely communlty property, and that it requires clear and 
convlnclng proof to overcome the presumptlon, such facts were not sufll- 
dent to establlsh the Indlvldual ownershlp of défendant, nor to support 
a decree for the spécifie performance by hlm of a contract for the sale of 
one of the lots in which hls wlfe dld not joln, as requlred by the law of 
the state, to make a valld contract for a sale of communlty property. 

[Ed. Note. — For cases In point; see Ont. DIg. vol. 26, Husband and 
Wlfe, H 913. 914. 

State laws as ruies of décision in fédéral courts, see notes to Wilson t. 
Perrln, 11 a C. A. 71 ; HUl v. Hite, 29 C. C. A. 553.] 

Hunt, District Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for .the North- 
ern Division of the Western District of Washington. 
For opinion below, see 150 Fed; 840. 

William Martin, for appellants. 

H, H. Field, Blaine, Tucker & Hyland, and Hughes, McMicken, 
Dorvell & Ramsey, for appellee. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

GILBERT, Circuit Judge. The appeal in this case is taken from a 
decree ordering the spécifie performance of a contract to sell land, 
made by the appellant James D. Davidson. One of the grounds of dé- 
fense to the suit was that the land was the community property of the 
appellants, who are husband and wife, and could not be sold without 
the wife's consent. The court below found that the land was the sep- 
arate property of James D. Davidson. That finding is assigned as er- 
ror. The land in controversy was tide land adjoining property owned 
by one Wm. Laack, and which he had the preferential right to pur- 
chase from the state, The appellants intermarried on January 19, 
1897. On January 27, 1897, Wm. Laack made a quitclaim deed to 
James D. Davidson, whereby he assigned to him the right to acquire 
from the state certain described lots, including the tide land which is 
the subject of the présent controversy. On February 9, 1897, the ap- 
pellants made their application to purchase said land from the state and 
made their fîrst payment thereon. At the time of the marriage, Annie 
Davidson had about $400 of her own money, and the first payment 
was made out of this money. That and the subséquent payments were 
made under an understanding and agreement between the appellants 
that ail the property possessed by each at the time of the marriage 
was to be community property. On October 6th, ail the payments 
having been made, amounting in ail to $733.73, the state of Washing- 
ton convcyed to James D. Davidson the said property. 

It is the gênerai rule in the stàtes in which community property is 
recognized, and the rule has been expressly affirmed in the state of 
Washingfton, that land acquired after marriage by a deed expressing 
a, money considération is presumptively community property, and that 
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it requires clear aiwl convindng proof to overcome the presumption. 
Dormitzer v. German, etc., Co., 23 Wash. 132, 62 Pac. 862. It is 
contended that the presumption is overcome in this case, and the court 
below so held by reason of the fact that James D. Davidson's right was 
initiated and his first payment was made to Laack prior to the mar- 
riage. There is no dispute in the testimony as to the nature of the 
steps taken by Davidson to acquire the title, and his relation to the 
property before his marrïage. The controversy is only as to the légal 
cffect of the established facts. In March, 1895, Wm. Laack, claiming 
to hâve the preferential right to purchase about 24 lots of tide lands, 
made application to the Board of State Land Commissioners for leave 
to purchase the same, and soon thereafter proposed to James D. Da- 
vidson that he take some of the lots, as there were more than he 
(Laack)' "could handle." Davidson accepted the proposition, and an 
agreement was executed upon which Davidson paid Laack $80. The 
written agreement was subsequently lost or destroyed and could not 
be produced in évidence. Laack, who was called as a witness for the 
appellee, testified that the agreement was to the effect that he (Laack) 
was to hâve the first 8 lots fronting the shore lots, and that thereafter 
the remaining 16 lots were to be divided equally between him and Da- 
vidson. It would appear from Laack's testimony that the agreement 
was not binding upon him, for he testified : 

"I could give him eight and it I wanted to, aad If I dldn't want to give him 
any I should not give him any. It was my option." 

In 1896 the Board of State Land Commissioners decided adversely 
to Laack's application as to a considérable portion of the property in- 
volved therein, and thereafter, according to the testimony of both 
Laack and Davidson, the agreement which they had made was can- 
celed, and a new agreement was made on or about January 27, 1897, 
when Laack executed the quitclaim deed to Davidson above referred 
to. The testimony is that the former agreement was not canceled by 
any formai act of cancellation, but was by both parties thereto consid- 
ered no longer in force, for the reason that the décision of the Board 
of State Land Commissioners, above referred to, had rendered its per- 
formance impossible. The $80 paid by Davidson to Laack was re- 
tained by the latter, and it constituted the considération for the quit- 
claim deed, although that instrument recited a considération of $1 and 
other good and valuable considérations. The question arises whether 
thèse facts are sufficient in law to overcome the presumption that the 
land is community property. 

If one marries after initiating a title, it is his separate property in 
ail cases wherein, by the doctrine of relation, the title takes eflfect as of 
the time of the first act initiating it, as in the case of a settlement un- 
der the homestead or pre-emption laws of the United States. Harris 
V. Harris, 71 Cal. 314, 12 Pac. 274; Forker v. Henry, 21 Wash. 235, 
67 Pac. 811 ; Gardner v. Burkhart, 4 Tex. Civ. App. 590, 23 S. W. 
709. Property purchased by a contract before marriage but not paid 
for until after marriage, is also separate property. Lawson v. Ripley, 
17 La. 238 ; Medlenka v. Downing, 59 Tex. 32 ; Wade's Succession, 
21 La. Ann. 343. In Medlenka v. Downing, land was purchased in 
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1853 by one whose wife died soon after the purchase. In 1854 he mar- 
ried àgain._ It was held that the payment of a portion of the purchase 
money soon after the second marriage would raise no presumption 
that the money used was the community fund of the husband and his 
second wife. In Wade's Succession, it was held that where an unmar- 
ried woman enters into an agreement in writing before a notary pub- 
lic for the purpose of purchasing real property, makes a cash pay- 
ment for a portion of the price, and gives her notes for the balance, 
due at a future date, and she marries before the maturity of the notes, 
the property thus acquired will, as between the husband and wife, form 
a portion of her separate estate. 

The case principally relied on by the appellee is Barbet v. Lang- 
lois, 5 La. Ann. 212. In that case the plaintiflf and André Langlois 
intermarried in the year 1818. At the time of the marriage Lang- 
lois owned and possessed a tract of land fronting on a bayou. During 
the marriage he purchased from the United States, by virtue of his 
right of préférence as a front proprietor, the lands lying in the rear 
of his estate, which he was allowed to purchase under the act of 1811, 
giving to every person in Louisiana who owned a tract of land bor- 
dering on a river, creek, bayou, or water course the right to purchase 
the vacant land adjacent to and back of his tract to a depth of 40 
arpents. It was held that, since the right of acquisition of the ad- 
joining lands existed in Langlois prior to the marriage, the land be- 
came his separate property although paid for during the marriage. 
That doctrine was affirmed in Succession of Morgan, 12 La. Ann. 153, 
in which it was held that, where the front tract on a river belonged 
to the husband before the marriage, the double concession purchased 
by him after the marriage under the act of Congress of June 15, 
1822, which was enacted after the marriage, became the property of 
the husband, and that the only right of the community was to claim 
reimbursement of the sum paid therefor if the payment was made out 
of the community funds, The court, following Barbet v. Langlois,. 
said: 

"That the cause of the acquisition preceded the marriage Is a matter which 
can hardly admit of any doubt" 

But in the présent case it cannot be said that the cause of the ac- 
quisition preceded the marriage, or that at the time of the marriage 
J. D. Davidson possessed any right to purchase the property iiv 
controversy, or had any contract for the acquisition of such a right 
or had taken any step back to which the title related. The agree- 
ment which he made with Laack in 1896, it would seem from the 
évidence, created no binding obligation upon the latter. But if, in- 
deed, it were otherwise, the resuit would be the same, for that agree- 
ment had been abandoned by both the parties thereto before the mar- 
riage tGok place, and at the time of the marriage there was no agree- 
ment in existence. 

Again, it is to be observed that that agreement did not describe 
or mention the property which is in controversy. If it had been car- 
ried into efïect, it cannot be known that any of that property could 
hâve been acquired by Davidson. It is true that the considération^ 
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■upon which thc quitclaim deed from Laack to Davidson was made 
had been paid some time prior to the marriage, but neither that pay- 
ment nor its rétention by Laack up to and after the date of the mar- 
riage created any right in Davidson as to the land involved herein, 
or imposed any obligation upon Laack except ta repay the money, 
and Laack testified that he would hâve paid it back if he had not 
made the new agreement. The earliest date at which, in the history 
of the title, Davidson possessed any right as to the land, was Janu- 
ary 27, 1897, the date of the quitclaim deed. 

A case in point is Aken v. Jefferson, 65 Tex. 137. In that case the 
husband had . purchased certain land before the marriage. After the 
marriage he compromised a suit brought against him for the land 
by paying half of its value. The original purchase money was his 
separate property. The compromise money was community property. 
The court ruled that if the husband acquired a good title by the fîrst 
purchase or by limitation, before his marriage, ail the land was his 
separate property ; but that if he did not hâve title at the time of his 
marriage, it was ail community property. In Johnson v. Johnson, 11 
Cal. 200, 70 Am. Dec. 774, the husband at the time of the marriage 
was in possession of certain lots to which he had no title; his claim 
being based upon an instrument not under seal. After the marriage 
he purchased the lots, paying therefor from the common funds. It 
was held that the land was community property. While in some of 
the States in which the law of community property obtains, the hus- 
band raay dispose of the community property, the rule is otherwise - 
in the state of Washington, where, although the husband has the man- 
agement and control of the community property, he cannot convey or 
incumber it unless the wife joins with him in executing the deed or 
the instrument of incumbrance. 1 Hill's Ann. St. & Codes, § 1400; 
Holyoke v. Jackson, 3 Wash. T. 239, 3 Pac. 841. 

The decree is reversed, and the cause remanded, with instructions 
to dismiss the bill. 

HUNT, District Judge (dissenting) . I am constrained to dissent, 
and deem it proper to give my reasons briefly. 

The préférence right to buy the land involved in this suit, together 
with other lands, was in Laack prior to-March 35, 1895. This préf- 
érence right, together with the right of assignment thereof, was ex- 
pressly conferred by the statutes of the state of Washington. Sec- 
tions 2175, 2176, Ballinger's Ann. Codes & St. It was pursuant 
to thèse statutory provisions that Laack on March 25, 1895, filed 
application to acquire title to abutting lands, including the particular 
lands afïected by this litigation. Thereafter, on September 9, 1896, 
the Board of State Land Commissioners, referring to the applica- 
tion of Laack, made formai finding that Laack was entitled to pur- 
chase certain lands, including thèse particular lots. Within a few 
months thereafter, Laack orally agreed to sell to James D. Davidson 
a right to buy part of the lands which he was entitled to purchase, 
and Davidson then paid him eighty dollars as a considération. The 
understanding seems to hâve been that Laack should hâve the first 
«ight shore lots to be obtained, and then Davidson should hâve eight, 
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ii they were there, and if there were any still remaining they were 
to sélect lots altemately, with a view to sharing equally. They then 
went to the office of Mr. Bronson, Laack's counsel, and made a writ- 
ing of their agreement, whereby Laack bound himself to convey por- 
tion of the lots to Davidson. The loss of this contract is unfortunate, 
but that a written contract of sale existed is clearly proven. There 
is no failure to prove a writing of sale, but lack of proof of exactly 
what lots were specified in the writing. But a lack of proof of de- 
scription should not defeat appellee's rights, if Davidson's rights to 
the lots were acquired under the written contract with Laack, and 
provided Davidson's rights thereafter passed to appellee. The stat- 
utes of Washington prescribe that where no application for purchase 
was pending, sales of shore lands should be made as school and grant- 
ed lands are sold. As it is not contended, however, that Davidson 
bought as he would hâve had to buy if there had been no applica- 
tion to purchase the lots pending, it follows that he must tie to some 
application for purchase, or his whole case falls. Now, in the course 
of events, Laack had directed the release of rights to buy certain of 
the lots embraced within his original application, so that when title 
was to be conveyed by the state, there were not as many lots to be 
divided between Davidson and Laack as were applied for in the ap- 
plication of Laack. Laack and Davidson, however, agreed on a 
distribution of what there was, and on January 27, 1897, Laack quit- 
olaimed to Davidson his interest in certain parcels applied for, in- 
cluding the lots in question, and assigned ail his rights to purchase 
the same from the state. Meanwhile Davidson had married on Jan- 
uary 19, 1897. Laack never asked for, and Davidson never offered, 
any new considération for the quitclaim deed. Laack, who seems to 
hâve had a high idea of the obligations he was under by his first writ- 
ten agreement, says that the only change between the new and old 
contracts was "différent lots were given to Davidson," and that this 
was "because Davidson told me there was nothing left." The évi- 
dence is also that Laack said to Davidson that they would take what 
was left; and the deed was made. Laack was not very definite in 
his testimony as to the circumstances under which the quitclaim deed 
was passed. In part of his testimony he said that he and David- 
son had made a new agreement, and in another part he said that the 
money was paid under the old agreement. The witness was appar- 
ently confused by the many questions put to him in the endeavor to 
elicit from him statements which would justify the conclusion that 
the old agreement was canceled or abandoned. Towaïd the close 
of his examination, when asked whethér it was not under the "new 
bargain" and "new arrangement" that Davidson purchased thèse lots 
from the state, the witness replied : "Well, I will tell you. Of course 
we made a new bargain, but the old bargain was there, and the mon- 
ey was there on the old bargain; the money was right with it, so 
I don't know whether it was a new bargain or old bargain." And, 
again, when asked if he had not acted under "the old agreement," 
the witness said: "It was the same thing. I don't see what is the 
différence between the old and the new. It is ail the same thing, 
anyhow, pretty near." Without quoting further from the testimony 
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of the witness himself, it is plain that his right to purchase was the 
only basis of Davidson's right, and I think that the most reasonable 
construction to be put upon his évidence, when considered with the 
record facts, is that the quitclaim deed to Davidson was made in ful- 
fillment of the contract to convey, which was drawn by Mr. Bronson, 
and for which Davidson paid Laack the eighty dollars paid, which 
Laack had retained. If the parties had intended to abandon the old 
agreement, nothing would hâve been so natural as for Davidson to 
hâve paid additional money, or for Davidson to hâve waited and 
purchased for a new considération from Laack, after the state had 
conveyed to Laack. But he held hard to the préférence right of 
Laack by availing himself of his rights obtained in considération of 
the money originally paid to Laack. I am therefore forced to the 
opinion that in the whole transaction Davidson dealt with Laack in 
reliance upon his right to purchase, initiated under the lost agree- 
ment, and that he received his quitclaim deed in the carrying out of 
that agreement. 

Believing then that the rights of Davidson to the property are found- 
€d upon the first agreement, and that the subséquent deed by Laack 
to him was but the perfecting of such original rights, and was meant 
to be such by both parties, and it appearing that Davidson was a single 
man when thèse rights were initiated, the law regards the property 
as separate, and prescribes that title thereto took efFect as of a time* 
before community. I am in accord with the opinion of the court, 
laying down the doctrine of community property generally, that prop- 
erty acquired by either spouse where "the title or cause of the ac- 
quisition" précèdes the marriage is separate and not community prop- 
erty; but I would not exclude this case from within the application 
of the rule. 

The preferential right of Laack was valuable and legally assign- 
able, and I cannot agrée with the conclusion that there was an aban- 
donment of the contract made by Laack with Davidson, assigning an 
interest in property, to be acquired under this preferential right. 

As a resuit of what I hâve said, it should follow, in my judgment, 
that Davidson's rights should be held to hâve initiated before marriage, 
and though perfected after marriage were not such as were merged 
into community ownership, but were capable of being passed by him. 
I think, too, that the évidence shows that he oflfered the property for 
sale, received a fair market price therefor, and ought to be held to 
his contract. 
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OMAHA WATER CO. v. CITT OF OMAHA- SAMB T. CITY OF OMAHA 

et al. 

(Circuit Court of Appeals, Eighth Circuit. November 8, 1907.) 

Nos. 2,499, 2,500. 

1. OONTEACTS— CONSTBUCnON— CONTBAOT BETWEEN CITT AND WaTEB CoMPAWT 

— ACCEPTANCE OF PEEFOBMANCE. 

Where the ordlnances and contract wlth a city under which a water 
oompany constructed Its plant eontained fuU spécifications for the System, 
furnished by the city, Includlng the source of supply, spécifications for 
the settling baslns, location and slze of mains, location of flre hydrants, 
etc., leaving practically nothlng to the discrétion of the company so far 
as the effldeney of the System depended upon engineering problems, and 
the Works when completed were tested and accepted by the city as in 
compllance wlth the contract, and were operated for a number of yearsi 
without complalnt on its part, provisions of the contract requiring the com- 
pany to fumlsh suflîclent pressure for flre protection through the hydrants, 
and to furnish pure water for domestlc uses, must be construed In the light 
of such facts, and after the lapse of 25 years, durlng whlch the company 
has substantially complied wlth such requirements, it cannot be charged 
Wlth violation of the contract because of objections to the quality of the 
water made after a controversy has arisen between the parties, nor because 
of a failure to malntain the requlred pressure, where, owing to the large 
extension of service pipes, that cannot be doue without Injury to such pipes 
and the plumblng in buildings supplied. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 11, Contracte, § 1468.] 

2. Same— Action foe Conteact Compensation— Stjbstantial Perfobmance. 

Substantlal performance of a contract by one party, coupled wlth réten- 
tion of the beneflts thereof by the other, will authorize an action by the 
former to recover the contract compensation, and in such case recovery 
may be had on an averment of f ull performance, i though the proof f ails 
short of showlng It ; the remedy of the latter belng by counterclalm or by 
an independent action for damages. 

[Ed. Note — For cases In point, see Cent Dlg. vol. 11, Contracts, §§ 1361, 
1731.] 

3. MuNiciPAi. CoEPOBATiONs— Contract OBUSATions. 

A municipal corporation in respect of Its purely business relations as 
distingulshed from those that are govemmental is held to the same stand- 
ard of just dealing that the law prescribes for private Individuala 

[Ed. Note. — For cases In point, see Cent Dlg, vol. 36, Municipal Cor- 
porations, § 695.] 

4. CONTÏÎAOTS— DUTT OF PEBrOEMANCE— DEFATJLT OF OTHEB PaETT, 

One party to a continuing contract of mutual and dépendent covenants 
cannot require the other to perform executory stipulations, whlle he per- 
sista in defaults and eompels the other to seek the aid of the courts for 
compensation due for those he has already executed. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 11, Contracts, §§ 1207- 
1215.] 

5. Same. 

By 'a contract between a city and a water company the city was re- 
quired to pay the company rentals for flre hydrants on the Ist of January 
and July of each year, and the company was required to Install additional 
hydrants whenever ordered by the city, no time belng flxed, however, 
within which it should comply with such orders. From August to De- 
cember of one year the couneil ordered the installation of 117 new hy- 
drants, and the company by January Ist following had installed 49 of the 
same and in doing so laid four miles of new mains. January Ist the city 
made default in payment of the rentals then due, and had also made pre- 
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tIous defaults, and by failing to provldc for ralsing money for suoli rentals 
and by transferrlng the balance remalning in the fuod to another fund 
had clearly indicated Its intention not to pay the same. Held that, under 
tlie contract, the company was entitled to a reasonaWe time in whlch to in- 
stall new hydrants when ordered, and that, so far as appeared, it had 
used reasonable diligence In that respect up to January Ist, that the de- 
fault of the clty on that date, and the préviens defaults and acts Indicative 
of the purpose of the dty not to pay in the future, justifled It in refusing 
to Install the remalning number ordered, and that its action nelther before 
nor after that date constituted a breach of the contract whlch precluded it 
from recovering the rentals due then or thereafter. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 11, Oontracts, §§ 1207- 
1215.] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

See 147 Fed. 1, 77 C. C. A. 267. 

R. S. Hall and Howard Mansfield (Herbert C. Lakin, on the brief), 
for plaintiiï in error. 

John Lee Webster and Cari C. Wright (Harry E. Burnam, on the 
brief), for défendants in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The Omaha Water Company brought two 
actions against the city of Omaha, the first for hydrant rentals for 
the six months ending December 31, 1904, and the other for like 
rentals for the six months ending June 30, 1905. They were brought 
shortly after the accrual of the sums sued for respectively. The wa- 
ter board of the city of Omaha which had recently been created a 
corporation by législative act, and vested with certain powers re- 
specting the municipal water supply, was joined as a défendant in 
the second action. The aggregate amount claimed was $94,340.48. 
It was not denied that, aside from the spécifie défenses in the an- 
swers, the sums sued for were due and owing. The answers of the 
city set forth that the contract between it and the company which was 
the basis of the actions required of the latter the continued perform- 
ance of certain duties, and that it had failed in three material par- 
ticulars : (1) To furnish ample fire protection through hydrants with- 
out the aid of hand or steam engines. (2) To furnish pure, whole- 
some, clear water suitable for culinary and drinking purposes. (3) 
To install new hydrants upon new mains as ordered by the municipal 
authorities. The answer in the second action also contained a coun- 
terclaim for $81,645.68 for damages for the failure of the company 
in the first of the particulars mentioned, it being averred that, be- 
cause of the inadéquate fire protection, the city had been compelled 
to expend that sum in the purchase and maintenance of fire engines, 
etc. The actions were tried together. At the conclusion of the évi- 
dence, the trial court upon motion for directed verdicts held that the 
city had not made out its first and second défenses, and therefore 
denied recovery upon the counterclaim predicated upon the matters 
set out in the first défense. On the other hand it held that the com- 
pany had failed to install new hydrants ordered by the city, that no 
légal excuse therefor had been shown, and that, while in the position 



924 156 FEDBBAL BEPORTEB. 

of violatîng the contract, it could not recover upon the contract for 
the rentals of the hydrants it had installed. Verdicts for the défend- 
ants were directed and judgments rendered against the company on 
its causes of action and a judgment against the city on its counter- 
claim. The city acquiesced in the resuit, but the company prosecuted 
thèse writs of error. 

Upon the theory that if the trial court should hâve directed the 
verdicts upon any ground its action should be afRrmed, though it 
selected the wrong one, we hâve considered ail three of the défenses 
of the city, and hâve reached the conclusion that the court was right 
in its décision upon the first two of them. By the contract and ordi- 
nances pursuant to which the waterworks were built in 1880-83 by 
predecessors in title of the water company, and in which the munici- 
pal franchise was granted, the character and style of the works and 
the source from which the water supply was to be obtained were 
definitely prescribed. The contract and ordinances left very little 
to the judgment and discrétion of the builder, and practically noth- 
ing so far as the efficiency of the System depended upon the correct 
solution of engineering problems. Before the ordinances were adopt- 
ed and the contract was made, a hydraulic engineer was employed 
by the municipal authorities to study the topography of the city and 
devise a plan for a System of waterworks. In May, 1880, he sub- 
mitted to the city council an exhaustive report describing with much 
détail the results of his labors. The report and an amendment there- 
to were afterwards embodied in the contract, and referred to and 
made a part of the ordinances. The material features of the report 
were as follows: The water for ail purposes was to be secured 
from the Missouri river and the point of intake where the pumping 
station was to be installed was designated. The character of the 
buildings at the pumping station and the capacity of the pumps were 
specified. The storage and settling réservoirs were located, their 
number and capacity given, and the élévations of the former above 
low water-mark of the river and above the various portions of the 
city were set forth. The main or pipe System was describcd in 
minute détail. The names of the streets in which the pipes were to 
be laid, the distances to be traversed, the size of the pipes in each 
Street, and the précise location of the first 247 fire hydrants were 
shown. The report also contained tables showing the discharge ca- 
pacity of water mains or pipes of specified diameters and lengths, and 
also the distances fire streams could be thrown with stated pressures 
at the hydrant heads through hose of différent lengths, and noz- 
zles of différent diameters. The character of Missouri river water, 
its excellence for drinking and domestic purposes, and the ease of 
clarifying it were discussed. In short, the report which concluded 
with an itemized statement of the estimated cost fumished almost 
complète plans and spécifications for the entire works. The distribu- 
tion System was designed for both fire protection and private con- 
sumption. In other words, there was not to be a separate System 
of mains and pipes for each. The difficulties in depending whoUy 
upon direct hydrant pressure for fire protection were pointed out. 
It was said that in a large, densely populated city it could scarcely 
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be considered a safe reliance; that the friction caused by the trans- 
mission of the water through an extensive pipe distribution and the 
depletion by daily consumption would necessitate an immense initial 
pressure as the city grew. It was said that the expérience in many 
cities was that reliability upon direct hydrant service was diminished 
proportionately to the increase of the demand for current supply. 
Hydrant service as a sole reliance for fire protection depended upon 
one or both of two things, namely, the gravity pressure resulting 
from the élévation of the réservoirs and direct pressure irom the 
pumps of the waterworks. The maximum gravity pressure was fixed 
by the élévation of the réservoirs, and therefore not the subject of 
increase, though its efficiency depended greatly upon the judicious 
arrangement of the pipe System and the location of the hydrants. 
As the city grew, this pressure was subject to great impairment by 
the increase of friction in the increase of the pipes and by the con- 
stant withdrawal of water by consumers. On the other hand, it 
was stated that direct pressure from the pumps was always more 
or less objectionable. The contract and ordinances required that 
the works should be of capacity and power to throw streams of wa- 
ter to specified heights from hydrants at designated points. When 
the works were completed in 1883, they were subjected to thèse tests, 
and were accepted by the city as complying with ail requirements. 
In the fall of 1905, after thèse actions were begun, the city authori- 
ties made tests of the pressure at the hydrants, and it is contended 
that they disclosed that the pressure was déficient, and did not reach 
the contract standard. On the other hand, the company claims that 
it was not contemplated that the pressure specified in the contract 
should be maintained longer than a year after the completion of the 
works, also, that the last tests of the city were ex parte, without par- 
ticipation on the part of the company; and that it was not requested 
to and did not re-enforce the gravity pressure by direct pressure from 
the pumps. However this may be, we think that the trial court was 
right in holding the évidence showed that the maintenance of the 
pressure sought by the city would be injurions to the service pipes 
and the plumbing in the buildings of the city, 'and that, as privatè 
consumers were fumished through the same mains that afforded fire 
protection, it could not hâve been contemplated that a pressure should 
be maintained for one which would be destructive of the other; and 
this notwithstanding there was language in the contract and ordi- 
nances tending to the contrary. This seems to hâve been the con- 
struction voluntarily put by the city upon the contract and ordinances 
as early as 1885, when it purchased a fire engine and commenced the 
establishment of a fire department. Other engines were purchased 
fromi time to time thereafter, and by such means the pressure that 
was lacking at the hydrant heads was supplied by the engines on oc- 
casions of fire. 

It was also claimed that the company failed to perform its obliga- 
tion to furnish pure, wholesome, clear water, and therefore there 
could be no recovery upon the contract. No spécial damages were al- 
leged to hâve been sustained by the dty on this account, but perform- 
ance by the company was asserted as a condition précèdent to its re- 
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covery upon the contract. It is concedcd that the water was taken 
from the source prescribed, namely, the Missouri river, and it was 
shown that settling basins, also prescribed, were used by the Com- 
pany, and were the means employed to purify and clarify the water 
ever since the works were installed. It may be adniitted that it was 
a continuing duty of the company to make the water as clear and 
potable as was reasonably practicable, and to that end to adopt such 
new and approved methods as came into use from time to time, yet it 
appeared that but twice in more than 20 years did the municipal au- 
thorities make complaint of the character of the water that was being 
fumished. In 1896 the city brought suit to forfeit the franchise upon 
the précise grounds set up in the first and second défenses now under 
review, namely, insufficiency of pressure and impurity of water. In 
the foUowing year the suit was determined against the city on the 
merits. For nearly eight years thereafter no further complaint was 
made. In June, 1905, near the end of the rental period covered by the 
second action now under review, the water board served upon the 
company a notice to increase the pressure and to furnish clear water. 
This notice was evidently a mère tactical move in the midst of contro- 
versy and litigation. It required compliance within 10 days, though 
manifestly if Sie means erriployed for many years, without objection, 
to make the water clear, had been insufficient, the adoption of new 
processes would hâve taken much more time than that allowed. More- 
over, the notice was given while proceedings, commenced by the city, 
were on foot for the acquisition of the works under a right of pur- 
chase. The notice does not lessen the substantial accuracy of the 
statement that during the period covered by the actions and for years 
prior the city accepted the service without complaint either of the 
quantum of pressure or of the character of the water itself. There 
was a substantial performance by the company of its contract obliga- 
tion to furnish clear and wholesome water coupled with rétention of 
the benefits, and silent acquiescence on the part of the city. Even if it 
were true, as contended, that the company did not in full measure 
perform its duty, nevertheless under the facts shown it may maintain 
an action upon the 'contract to recover the accrued hydrant rentals, 
and the city is remitted to an affirmative assertion and proof of dam- 
ages sustained. It is well settled that substantial performance of a 
contract by one party coupled with rétention of the benefits thereof by 
the other will authorize an action by the former to recover the con- 
tract compensation; that in such case recovery may be had upon ani 
averment of full performance though the proof falls short of showing 
it ; and that the remedy of the latter is by counterclaim for his dam- 
ages or by an indépendant action before he is sued. City of St Charles 
V. Stookey (C. C. A.) 154 Fed. 772. 

The remaining question arises from the failure of the company to 
install the additional hydrants ordered by the city. The hydrant rent- 
als sued for were for the last six months of 1904 and the first six 
months of 1905. During the former period, the city ordered the com- 
pany to place 117 new hydrants, to do which involved the laying of a 
large amount of new water mains. The company obeyed the orders 
to the extent of 49 hydrants and the requisite mains. On January 1, 
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1905, the remaining 68 hydrants had not been placed. The city as- 
serted the failure of the company as a complète défense to the actions 
for rentals of hydrants previously placed and in service. The com- 
pany replied, denying that it had defaulted in its duty, and asserting 
that the dty first broke the contract by failing to make payments due 
and owing it, also that the orders for more hydrants were beyond the 
lawful authority of the city, and entailed indebtedness it had no légal 
power to contract. The trial court held that the failure of the company 
to install ail the hydrants ordered, being a failure to perform a duty 
imposed by the contract, was without sufficient excuse, that its actions 
upon the contract could not be maintained, and that since it did not 
seek a recovery upon the quantum meruit verdicts should go for the 
city. 

The facts pertaining to this feature of the case are as follows : The 
original contract of 1880 between the city and a predecessor of the 
company provided for the installation of 250 hydrants at designated 
places, and that others on new mains might thereafter be required by 
the city, and, when so required, should be placed and maintained by 
the company at an annual rental of $60 per hydrant. As the city grew, 
the number of hydrants put in service greatly increased, until on July 
1, 1904, there were about 1,500 of them, requiring payment to the com- 
pany of about $90,000 a year, payable on the Ist days of January and 
July. From the time the contract of 1880 was made to 1903 there was 
power in the city, expressly conferred by législative act, to levy and 
coUect taxes for the payment of the hydrant rentals. One of the ordi- 
nances incorporated in the contract provided that after 20 years the 
city should hâve the right to purchase the waterworks at an appraisal 
by three engineers. The Législature of Nebraska passed an act, which 
was approved February 2, 1903, authorizing the city to acquire the 
works, creating a water board for the management thereof, and re- 
pealing every provision of law for the levy and collection of taxes for 
hydrant rentals. Of course, this act could not impair the obligation 
of the city in respect of hydrants theretofore installed. But it is, in 
efïect, contended by the company that since the city was not required 
by the contract of 1880 to order the location of additional hydrants, 
since it might do so or not as it pleased, it was in respect of the exer- 
cise of its discrétion subject to the dominant control of the Législa- 
ture; that the company had no vested contract right to bave new 
hydrants ordered, and, if the city could say it would not order them, 
the Législature could say it should not; finally, that the withdrawal 
from the city of the means of payment was équivalent to a prohibition 
against incurring the new indebtedness. We hâve not, however, found 
it necessary to détermine this question. 

Pursuant to the act of 1903, the mayor and coundl adopted an ordi- 
nance February 24, 1903, electing to purchase the waterworks. An 
appraiser was appointed for the city, the company appointed one, and 
the two chose a third. During the progress of this litigation and the 
causes that led to it the appraisers were engaged in the performance of 
their duties, an appraisement not having been finally agreed upon. 
When the hydrant rentals became due July 1, 1903, the city defaulted 
in payment, and the company had to sue for them. Like default was 
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made January 1, 1904, and again the company sued. Judgments were 
confessed, and, after mandamus proceedings to compel the city to levy 
taxes to pay them, they were paid in February, 1904. The rentals due 
July 1, 1904, were paid a few days later. The mayor of the city in an 
officiai communication to the city council said that the moneys with 
which the payment was made were raised under the mandatory order 
of a court. This left a small balance in the water fund. The city 
levied no tax to pay future hydrant rentals, though necessarily provi- 
sion for funds should hâve been made in advance. Not only this, but 
in November, 1904, while the city council was ordering many new 
hydrants, the balance in the water fund, then amounting to about $10,- 
000, was by the order of that body transferred to the gênerai fund. 
As ordinances ordering the company to install new hydrants were 
passed, the mayor vetoed them, calling attention in one instance to the 
fact that there was no money in the water fund, no money in sight, 
and no provision of law for the levy of taxes, also that it would cost 
the company over $27,000 to install the 66 hydrants required by the 
ordinances then in question. The ordinances were passed over the 
mayor's veto. 

We pass the question whether the company could lawfully be re- 
quired to make extensive additions and improvements after the élec- 
tion of the city to purchase and while proceedings for its consumma- 
tion were under way, or whether the duty of the company in such 
case was merely to préserve the integrity of the works and efficiently 
operate them as they stood when the élection was made. There was 
substantial évidence that the city did not intend voluntarily to pay the 
rentals either of the old hydrants or of the new ones it ordered. It had 
recently defaulted in payments, and had compelled the company to en- 
gage in litigation. It diverted the balance in the fund specially col- 
lected for the purpose, and it made no definite provision, as the law 
required, for the indebtedness that was accruing from month to month. 
When the rentals for the last half of 1904 fell due, the city did not 
pay them, and the company brought one of thèse actions for their re- 
covery. We dô not think the contention that the city was justified in re- 
fusing to pay because the remaining hydrants had not been placed can 
be sustained. The contract prescribed no time within which new 
hydrants should be installed on new mains after being ordered by the 
city, and the company was therefore entitled to a reasonable time for 
performance of its duty in that particular. Whether the company 
committed a breach of its contract by failing to install ail of the hy- 
drants involves a considération of the number ordered, and what 
would be a reasonable time in view of the season of the year. There 
were 117 ordered between July 12 and December 20, 1904. Of thèse 
the company installed 49, and to do so laid about four miles of new 
mains before January 1, 1905. We find no évidence that this was not 
a reasonable performance by the company of its duty. It cannot be 
assumed that the company broke its contract merely because on Jan- 
uary 1, 1905, 68 of the hydrants ordered during the preceding six 
months had not yet been placed. No contract or ordinance imposed 
upon the company the duly to place ail hydrants ordered witiiin any 
fixed and limited time. The company not appearing to hâve been in 
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default on January 1, 1905, the city should hâve paid the reniais due 
on that day, but it did not do se and the first of the actions now under 
review was brought. The failures of the city to pay were not unim- 
portant in their relation to the contract as an entirety, nor can they be 
ascribed to mère chance or oversight. There was manifested a pur- 
pose to withhold performance of stipulations that were material to the 
interests of the company. 

A municipal corporation, in respect of its purely business relations 
as distinguished from those that are governmental, is held to the same 
standard of just dealing that the law prescribes for private individuals. 
One party to a continuing contract of mutual and dépendent covenants 
cannot require the other to perform executory stipulations while he 
persists in defaults and compels the other to seek the aid of the courts 
foT compensation due for those he has already executed. Construc- 
tion Co. V. Seymour, 91 U. S. 646, 23 L. Ed. 341 ; Cort v. Amber- 
gate, etc., Ry., 17 Q. B. 127. 

When the company declined to install the remaining hydrants after 
the séries of defaults in payment by the city, it did not thereby wholly 
discard the contract and deprive itself of its right of action upon the 
contract for the rentals previously earned. When there is part per- 
formance, an action upon the contract will lie if absolute performance 
has been dispensed with. District of Columbia v. Camden Iron Works, 
181 U. S. 453, 21 Sup. Ct. 680, 45 L. Ed. 948. 

The judgments are reversed, and the causes remanded for a new 
trial. 
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CHIPMAN y. HABRIS & CO. 

(Circuit Court of Appeals, Eighth Circuit October 19, 1907.) 

Nos. 2,343, 2,344.' 

1. Banks and Bankimq— Wbongful Deposit bt Acient— Liabhjtt ot Bahk 

TO Pbincipax. 

A banker, who knowlngly permltted an agent to deposit money of hls 
principal to hls own account and mingle the same wlth bis own funds In 
violation of hls contract, which requlred the deposit to be In the name of 
hls principal, If for that reason chargeable wlth liabllity to the princi- 
pal, in the absence of fraud or consplraey, is accountable only for losses 
resultlng directly from such wrongful deposit, such as for sums appUed 
by the agent to hls own use, and not for losses resultlng from the use of 
th« money by the agent as eontemplated by the contract of agency. 

2. Same— AcooiiNTiNG. 

In such case the banker cannot be held to account for a sum orlglnally 
advanced by the principal to the agent to be used for the purposes of the 
agency, and so deposlted by the agent to hls own crédit, but whlch was 
afterwards treated by the principal as a loan to the agent, and for whlch 
hls note was taken, nor for a sum lent by the banker to the agent per^ 
sonally, and whlch, having been used for agency purposes, was repald by 
the principal wlth knowledge of the facts. 

8. Evidence— Admissions in Pleading. 

Where plalntifC sued défendant, a banker, for losses sustalned through 
an agent, on the ground that défendant knowlngly permltted the agent 

156 F.— 59 
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ta depoelt money advanced to Mm by plaintlff to Ws Oîv(rn crédit in vio- 
lation of hls contract, an allégation in the answer tliat plaintiff had pre- 
Tlously sued the agent for sucii losses and recovered Judgment for a much 
smàller sum than that demanded from défendant was not an admission 
by défendant of lils liabllity for the amount of such Judgment, to which he 
was not a party, 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Utah. 

Ralph W. Breckenridge and Charles J. Greene (Andrew L. Hop- 
paugh, on the brief), for plaintiflf. 

Waldemar Van Cott (George Sutherland and E. M, Allison, Jr., 
on the brief), for défendant. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Harris & Co., incorporated, sued James 
Chipman to compel him to account for $75,967 as a trustée ex male- 
ficio, and secured a decree for $2,368.45 and some accrued interest. 
Both parties appealed. Harris & Co. was engaged in the live stock 
business, with main ofHces at South Omaha, Neb. James Chipman 
was a banker, and lived in Utah. The controversy arose out of the 
opérations of John F. and Richard W. Bradshaw, who were engaged 
in buying and selling live stock in Utah and neighboring states under 
the firm name of Bradshaw Bros. Harris & Co. employed the Brad- 
shaws as agents to purchase sheep and cattle for it and with its funds, 
and intrusted to them from time to time upwards of $150,000, of which 
$75,967 went into Chipman's bank to the crédit of "Bradshaw Bros." 
Harris & Co. sustained losses and sought to recover of Chipman upon 
three grounds: (1) Th^t Chipman and the Bradshaws conspired to 
defraud Harris & Co. of its moneys, and its loss was the resuit of 
the conspiracy. (3) That before employing the Bradshaws, Harris 
& Co. sought of Chipman information regarding their financial re- 
sponsibility, and that Chipman intentionally gave them a false stand- 
ing. (3) That the contract between the Bradshaws and Harris & 
Co. required the former tO keep the moneys advanced as the moneys 
of Harris & Co. apd in its name in bank, and that the stock purchased 
should be pîirdiased in the name of Harris & Co.; that Chipman knew 
this, but tiiat nevertheless he allowed the Bradshaws to deposit the 
moneys received from Harris & Co. to the crédit of their own account 
in his bank, to intermingle them with their own funds, and to check 
indiscriminatèly upon the account for their own expenditures and 
business opérations, as well as for those in which Harris & Co. was 
interested. This, it is claimed, was équivalent to a conversion by 
Chipman of. $75,967 of the funds of Harris & Co. 
' It will serve no uSeful purpose to give in détail the évidence ap- 
peâring in thé volumifldùs record touching the first and second of 
the groùrids enumerated. In our opinion they were wholly unsub- 
stantiated. There is no évidence from which it can fairly be inferred 
that Chipman and the Bradshaws engaged in any conspiracy to de- 
fraud Harris & Co. of its money or property. An analysis of the 
Bradshaw Bros.' account in Chipman's: bank, whereby the crédit items 
toming from Harris & Co. are segregated from those in which it had 
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no interest, and whereby the disposition of them is accurately traced, 
disproves ail claim that the bank dishonestly profited by the admix- 
ture of the funds; and, as full opportiinity to so profit presented it- 
self and was not availed of, it is highly improbable that a purpose to 
do so was ever entertained. Neither does the évidence justify the 
assertion that the recommendation given by Ghipman as to the Brad- 
shaws' responsibility was not in good faith. Their previous dealings 
were sufficient to justify it, and a contintied extension of crédit by 
Chipman to the Bradshaws personally is persuasive évidence of his sin- 
cerity. That the Bradshaws were indebted to Chipman at the time is 
without material significance, in view of the fact that there was stock 
on hand, undisposed of, representing unclosed transactions between 
them. 

The third ground upon which recovery is sought requires a more 
extended statement of our conclusions. As already observed, $75,967 
belonging to Harris & Co., instead of being kept separately in its 
name, went to the crédit of Bradshaw Bros, and became mixed with 
funds of that firm in Chipman's bank. The trial court in reaching 
its decree charged Chipman with that entire amount and credited him 
with the sums actually drawn out and used by the Bradshaws in pay- 
ing for sheep and cattle purchased for Harris & Co., and also with two 
other items debited to the account before Chipman learned of the con- 
tract restriction upon the keeping of the funds, The accounting on 
this basis resulted in the balance of $2,368.45 specified in the decree. 
The decree proceeded upon the theory that Chipman became a partici- 
pant in a misapplication of the funds from the time he became aware 
of the contract. We may hère observe that the court credited Chip- 
man with no disbursement on account of sheep or cattle purchases 
which the évidence did not show was made. Harris & Co. now con- 
tend that Chipman should not be credited with sums withdrawn and 
actually applied to purchases on its account, but only with the net re- 
sults of each particular transaction. In other words, they say in sub- 
stance that, if any resale by Harris & Co. of stock purchased resulted 
in a loss to it, that loss should hâve been charged to Chipman. Of 
course, this contention is inadmissible in view of what we hâve said 
concerning the freedom of Chipman from the imputation of fraud 
and conspiracy. If the fact were that ail of the money intrusted to the 
Bradshaws under the contract had been actually used for the purposes 
of the contract, the mère deposit to the wrong account would hâve 
resulted in no damage. If the moneys were checked out of the bank 
and used for a proper purpose, Chipman could not be held responsi- 
ble for errors of business judgment of Harris & Co. or its agents, nor 
for losses sustained by subséquent improper conduct of Ae latter. 
Such losses hâve no proximate connection with the keeping of the 
funds in the wrong account. Also, if part of the moneys went out 
of the bank to the personal use of the Bradshaws, the recovery could 
not be for more than the amount so misapplied. 

Assuming that the theory adopted by the trial court was right, gen- 
erally speaking, there were three items charged to Chipman whidi in 
our opinion should haVe been eUminated from the accounting. For 
some time prior to Junc 26, 1899, Harris & Co. and the Bradshaws 
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had extensive transactions in cattle, some of which were cleared 
through Chipman's bank. On the day mentioned the contract was 
entered into whereby the character of their relations was changed, 
and the Bradshaws agreed to act as agents and to handle the moneys 
advanced them as the moneys of their employer. The Bradshaws and 
Chipman had also had extensive dealings in sheep and cattle, and the 
former maintained a personal account in the bank of the latter. On 
July 6, 1899, Bradshaw Bros, drew a draft upon Harris & Co. for 
$5,000, deposited it with Chipman, and received crédit for the amount 
in their personal account. On July lOth a similar transaction oc- 
curred. Thèse drafts were for the first moneys advanced by Harris 
& Co. under the contract; but when Chipman credited them to the 
Bradshaw Bros, account he was not aware of the limitation imposed 
upon their authority. Counsel for Chipman say in this state of af- 
fairs that he had no power to compel the Bradshaws to open a new 
account in the name of Harris & Co. and to transfer the items in 
question to its crédit, that the relation of banker and customer gave 
him no authority to do so without their assent, that under the circum- 
stances it was not his duty to exercise a supervisory control over their 
disposition of the funds in their personal account, and, had he at- 
tempted to do so, they had the right to close their account and trans- 
fer their business elsewhere (Mr. Justice White in Randolph v. Al- 
len, 19 C. C. A. 353, 73 Fed. 23). We need not consider whether the 
doctrine of the caSe citéd applies to the facts before us, for we are 
clearly of the opinion that the character of the transaction, so far as it 
relates to the two drafts, was subsequently changed by mutual agree- 
ment from that of an advancement under the contract to that of a time 
loan. Some différences which arose between the parties to the con- 
tract as to the right construction of it were adjusted at Omaha, Neb., 
between the 31st and 25th of July, 1899. Prior to July 22d, the Brad- 
shaws stood charged upon the books of Harris & Co. with the two 
$5,000 drafts. On that day they gave Harris & Co. a 90-day note 
for $10,000, bearing 10 per cent, interest and dated July 8th, which 
was the average of the dates of the two drafts. It was credited to the 
Bradshaws, and in effect eliminated the drafts from the account. On 
August 10, 1899, Harris & Co. rendered to the Bradshaws a statement 
of their dealings to that date. It showed the note to the crédit of the 
Bradshaws, and also that there was a balance of $766.29 due them. 
A few days later Harris & Co. paid this balance, though the note un- 
matured was still outstanding. Under thèse circumstances the moneys 
represented by the two drafts should not hâve been treated at the ao- 
counting as the moneys of Harris & Co. wrongfully converted by the 
Bradshaws with Chipman's participation. 

As to the other item : About the middle of July, 1899, J. F. Brad- 
shaw was in Idaho buying sheep for Harris & Co. He had made 
some purchases, and in doing so had checked on the firm account with 
Chipman for about $7,000. He was about to make another purchase, 
which called for nearly $30,ÏI00. Some télégraphie correspondence 
then ensued between Bradshaw and Harris & Co. The latter de- 
manded that the bill of lading of the sheep should be attached to the 
draft for the purchase price. Bradshaw contended this was not ao- 
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cording to the contract. The seller of the sheep refused to take such 
a draft. Thereupon Bradshaw, after advising Harris & Co. that he 
would hâve to procure the money elsewhere, wired to Chipman and 
procured a crédit of $30,000 and completed the purchase. The sheep 
came to $18,275.70. They were shipped by the Bradshaws as their 
own sheep to Nebraska, where they were taken ofï of their hands by 
Harris & Co., who authorized a draft upon them for $20,000 to re- 
pay Chipman. The claim that tliis draft should be charged to Chip- 
man in the accounting between him and Harris & Co. as for moneys 
misappropriated is foreclosed by the admission of the président of the 
latter that it was to repay Chipman and that he did not think that 
the proceeds of it went to the crédit of any account of Harris & Co. 
in Chipman's bank. 

It was claimed by the Bradshaws that the provision of the contract 
that the moneys furnished by Harris & Co. should be kept in an ac- 
count in its name had been abrogated. Chipman was so informed by 
one of the Bradshaws, and we think he was warranted in believing 
so in view of a letter of date July 25, 1899, sent by Harris & Co. to 
Chipman's bank, the fact that it was arranged that thereafter an ^ent 
of Harris & Co. should accompany the Bradshaws and be présent at 
the receiving and payment for stock purchased, and the further fact 
that at no time thereafter, as long as the relations between the Brad- 
shaws and Harris & Co. continued, did the latter ever ask for or re- 
ceive from Chipman a statement of any account in his bank in which 
its moneys were deposited. There is the further fact that Harris & 
Co. knew that about half of the moneys advanced to the Bradshaws 
did not go through Chipman's bank. Thèse considérations apply to 
those items placed to the crédit of Bradshaw Bros.' account after the 
date of the letter above referred to. But if the two drafts for $5,000 
each and the one for $20,000, with the corresponding disbursements 
from the proceeds, are elîminated from the accounting, as we think 
they should be, nothing would be left for recovery. 

Before answering, Chipman interposed a plea in bar, wherein he 
claimed that Harris & Co., being a Nebraska corporation, was not 
authorized to do business in Utah, because it had not complied with 
the laws of the latter state. Issue was taken, and upon a trial the plea 
was falsified. It is now contended by counsel that the trial court 
should not hâve allowed Chipman to answer, but should at once hâve 
entered a decree for Harris & Co. As to this we need say no more 
than that the action of the trial court was not challenged in the as- 
signment of errors, as required by the rules. 

In answer to the charge in the bill that Harris & Co. had lost $75,- 
000 by the Bradshaws' acts and Chipman's participation, the latter 
averred that Harris & Co. had previously sued the Bradshaws for 
what they owed it, and had recovered judgment for $25,446.64, and, 
further, that no other sum was due from the Bradshaws, and that the 
judgment was for the same moneys that Chipman was then being sued 
for. Counsel claim that this was an admission of an indebtedness, 
conclusive upon Chipman, and that Harris & Co. were entitled to a 
decree accordingly. But Chipman was not a party to that action, and 
was not bound by the judgment. The averments in the answer wero 
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by way oî, évidence that Harris & Co. was consciously overstating its 
çlaim, Moreover, if it were true that the losses of that company were 
of moneys that went through Chipman's bank, it would not follow that 
Chipman was responsible for them. Under the contract the Brad- 
éhaws guaranteed the financial success of the ventures in which the 
moneys of Harris & Co. were irivested; but, as we hâve seen, the Ha- 
bility of Çhipman stands upon a narrower ground. The Bradshaws' 
liability for the outcome of the moneys that went through the bank 
of Chipman and the latter's right conduct and good faith are not in- 
consistent. 

The decree of the Circuit Court is reversed, with direction to enter 
a decree dismissing the bill upon the merits 
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ANHEUSER-BUSCH BRHWING ASS'N v. HARRISON (two caseii). 

(Circuit Court of Appeals, Nlnth Circuit Norember 4, 1907.) 

No. 1,889. 

1. Bankbuptot— Appkllate JuBispicnoN— Mode or RxviEvr. 

Where an appeal taken In a bankruptcy proceedlng under Bankr. Act 
July 1, 1898, c. 541, { 25a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], In- 
volves ooly a question of law, It may be treated by the appellate court as 
a pétition to révise. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 6, Bankruptcy, S 929.] 

2. SaMB— iilENS— EÎRFOBCEMENT IN Banketjptot Coubt— Cobis ChAboeabi^e 

TO I»BOOBET)S. 

The proceeds of property of a bankrupt covered by valld Uens and sold 
by the court of bankruptcy by request or consent of the lien holders, who 
«ubsequèntly flled their claims in such court, whleh were allowed as se- 
cured claims In an amount Im excess of such proceeds, are properly charge- 
abie wlth the costs of such court approprlate to the enforcement of the 
liens, but not wlth gênerai costs of the administration of the estate, such 
as the gênerai fées of the trustée and hls attorney, or for the services of 
a recelver In carrying on the business of the bankrupt and bis attorney, 
or for the expenses and losses of such business. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern Division of the Western District of 
Washington, in Bankruptcy. 

Willett & Willett, W. H, Chickering, Warren Gregory, and Allen 
L,. Chickering, for petitioner and appellant. 
John H. Allen, for respondent and appellee, 

Bèfore GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The question involved in thèse proceedings 
is one of law and arises upon the record. The appellant and peti- 
tioner, being uncertain in respect to the proper procédure, sought and 
was by the court below allowed an appè.al from the ruling of that 
court complained of, and also filed thereili a pétition for the revision 
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of the same order. The two proceedings were by this court Consoli- 
dated, and were heard and submitted on one record. If it be conceded 
that the pétition for revision was filed in the wrong court, the appeal, 
involving as it does only a question of law, may be treated as a péti- 
tion for revision. In re Abraham, 93 Fed. 767, 783, 784, 36 C. C. 
A. 593; In re Blair, 106 Fed. 662, 665, 45 C. C. A. 530; In re Jacobs, 
99 Fed._ 539, 39 C. C. A. 647. 

In brief, thèse, among other, facts, are made to appear by the orig- 
inal and supplemental records filed herein: On the 16th day of Scp- 
tember, 1905, Williams, who was at the time conducting a saloon and 
café in the city of Seattle, was adjudged a bankrupt. The matter 
was duly referred to one of the référées in bankruptcy, and one Mur- 
ray was appointed receiver of the bankrupt's estate. The receiver 
qualified as such and proceeded to carry on the business in much the 
same way that the bankrupt did — at a loss. On the llth of October, 
1905, the Anheuser-Busch Brewing Association and Pacific & Puget 
Sound Bottling Works, corporations, presented to the référée a péti- 
tion setting forth various loans made by the association to Williams, 
secured by certain chattel mortgages executed by him upon the con- 
tents of his saloon and café, and by the assignment of the leases of the 
premises and Insurance policies thereon, and also by the bottling Com- 
pany, under certain agreements with Williams, ail of which were spe- 
cifically set forth in the pétition, together with the alleged failure of 
the trustée in bankruptcy to pay certain installments of the rent due, 
and the alleged payment by the brewing association of the premium 
upon the Insurance and its payment of the rent in order to protect the 
premises, and setting forth the maturity of the respective loans so se- 
cured by the mortgages, assignments, and other agreements set forth 
in the pétition, and alleging that ail of the assets of the bankrupt's 
estate, except such as were held by other preferred creditors, were 
contained in the saloon and café in the city of Seattle known as "The 
Fike," which place had been ruuning and doing a good business up 
to the time of Williams' adjudication in bankruptcy; that it had ac- 
quired a valuable good will, which was becoming less every day the 
place remained closed; that it was impracticable to conduct the place 
under the trustée in bankruptcy, for the reason that the stock that 
would hâve to be sold by him was covered by the chattel mortgages, 
and that the place could not be made to pay under a trustée in any 
event ; that a purchaser could be had at the time, if the place could 
be sold immediately, who would pay what the place was reasonably 
worth, and more tJian it would bring if such sale were postponed; 
that arrangements could probably be made between the petitioners 
and any purchaser who might take the place at the time that would 
make it possible for the purchaser to pay something for the equity of 
the estate over and above ail claims of the petitioners; that the gên- 
erai creditors had little or no interest in the estate, and could get noth- 
ing on their amounts if a sale should be postponed ; that the property 
was depreciating in value, and would continue to depreciate so long 
as it remained unsold; that the assets were uninsured, and there was 
imminent danger of total loss ; that it would be necessary, if the sale 
should be postponed, to hâve the property insured and extra expense 
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incurred therefor; that the trustée had no funds with which to pay 
the rent of said premises, and the owners thereof were threatening to 
déclare a forfeiture of the leases ; that an emergency existed such as 
would justify the court in ordering an himiediate sale of "The Pike," 
together with the stock therein and its license, without the usual no- 
tice to creditors; that the petitioners were entitled to hâve their se- 
curities foreclosed and the proceeds applied to the payment of their 
preferred claims, as set forth in the pétition, and insisted on the same 
being done. The petitioners therefore prayed an order of the District 
Court directing the trustée to sell ail of the assets of the estate covered 
by the alleged securities at public or private sale, as the court might 
deem best ; that such sale be made absolute and f ree from any and ail 
liens or incumbrances ; that the court déclare that an emergency ex- 
isted and order the trustée to make such sale f orthwith ; that the pro- 
ceeds thereof be paid into court to be applied to the preferred liens of 
the petitioners as set forth in the pétition; that they be declared joint 
creditors as to one-half of the $3,000 loan set forth in the pétition, 
which was not secured to either of them; that the trustée be required 
to keep the place known as "The Pike" and ail assets therein covered 
by insurance, and in a sum equal to its value, pending the sale, and 
that the rights of the petitioners therein be properly protected; that 
a proper order be made concerning the payment of the rent of the 
premises; that no property covered by the mortgages set out in the 
pétition be removed by the trustée from "The Pike" pending the sale, 
and that attomey's fées, as provided for in the notes and mortgages 
set out by the petitioners, be allowed. 

On the 17th day of October, 1905, the trustée of the bankrupt estate 
also petitioned the court^ for a sale of ail of the property of the bank- 
rupt at private sale, subject to the amount due upon the debt secured 
by the $5,000 mortgage held by the brewing association and free and 
clear of any lien or claim of the $4,000 mortgage held by that asso- 
ciation. The pétition of the trustée stated that he had filed in court an 
inventory of ail of the property of the bankrupt, except the two leases 
held by him of a portion of the Eitel Building, and that those leasehold 
interests and the personal property mentioned in the inventory consti- 
tuted ail of the property of the bankrupt, or in which he had any in- 
terest, that had come to the knowledge of the trustée. The pétition 
of the trustée also contained the following: 

•That the bankrupt was In the saloon business j that he had a place on First 
avenue, which he had dlsposed of ]ust prior to the flUng of the pétition In 
bankruptcy hereln ; that hls other place was on Pike street. In the Eitel Build- 
ing, and was known as 'The Plke' ; that upon disposlng of the First Avenue 
place the bankrupt retalned therefrom a large amount of stock and property, 
and the same has at ail tlmes been kept separate and apart from the property 
at 'The Pike' ; that some of the creditors hold claims solely for goods sold at 
First avenue and others hold claims solely for goods sold at 'The Plka' 
Therefore your trustée thought it for the best Interests of ail parties con- 
cemed to keep said property separate, and has Inventoried the same separate- 
ly as appears from said Inventory. That upon the property at 'The Pike' and 
upon the leasehold Interests there appears to be two mortgages, both held by 
the Anheuser-Busch Brewing Association, one belng to secure a supposed 
clalm of flve thousand dollars ($5,000.00), and the other for a supposed clalm 
of four thousand dollars ($4,000.00); that so far aa your truateo bas be«n 
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able to ascertain thiis far the $5,000 mortgage is a valld and snbslsting lien 
for Buch amount as inay be due upon the debt secured thereby, but your trus- 
tée is informed and belleves that there Is some question as to the valldil^ 
of the lien of the $4,000 mortgage, and créditera holding clalma aggregatlnjf 
large amounts hâve requested your trustée to contest the lien and valldlty 
of the $4,000 mortgage." 

The pétitions for the sale came on for hearing before the District 
Court on the 17th day of October, 1905, and resulted in the making 
of an order for such sale in accordance with the agreement of the 
respective parties, which agreement is recited in the order of the 
court as follows: 

"It was agreed by ail parties concemed that the interests of the bankrupt's 
estate and of ail of hls creditors would be best subserved and protected if an 
immédiate sale of ail the property of the sald bankrupt now in possession 
and under the coatrol of the trustée be had, and it appearing that the eosts 
and expenses of keeping sald property are great and are accumulatlng rapidly, 
and that unless an immédiate sale of ail of the property be had the property 
will be greatly redueed by reason of such expense and there being no objec- 
tion made to an immédiate sale thereof, ail parties consentlng thereto ; and it 
further appearing to the court that it will be for the best Interests of the 
bankrupt, of bis estate, and of ail of his creditors, and of ail parties concem- 
ed if sald sale be made at private sale on sealed bids, and If (that) the sald 
property and ail thereof be sold free and clear of any supposed claim of mort- 
gage or mortgages held by the Anheuser-Busch Brewlng Association or by the 
Puget Sound Bottling Works, or by both or elther of them, and the sald Ai- 
heuser-Busch Brewlng Association and the sald Puget Sound Bottling Works 
and ail parties présent consentlng that such be done, and further consentlng that 
In making sald sale the property Inventorled as belng the property at the First 
Avenue place be sold separate and apart, and the proceeds derlved therefirom 
be kept separate and apart from that obtalned from the sale of the leasehold 
Interests and the property inventorled as belng "The Plke' stock." 

The order of sale concluded with this paragraph: 

"It is hereby further ordered that the proceeds of sald sale shall be held 
by the court snbject to the same préférences, liens, and mortgages as now 
exist against the property aforesald." 

On the 30th day of October, 1905, the property was sold, according 
to the certificate of the référée, "for about $10,000." The certificate 
of the référée further states that the — 

"amount of alleged daims of sald Anheuser-Busch Brewlng Association filed 
hereln, ten thousand four hundred and twenty-flve dollars ($10,425) ; amount 
of secured claims of the sald Anheuser-Busch Brewlng Association, whlch now 
stand as allowed and uncontested, eleven hundred and twenty-flve dollars ($1,- 
12.5); that as to the remainder of sald alleged claims a contest Is pending 
which bas not been heard; that It Is clalmed on the part of sald Anheuser- 
Busch Brewlng Association that thelr lien attached to ail of the property 
whlch bas been sold, as above stated ; that a meeting of creditors was regular- 
ly called for the purpose of passing upon the accounts of the recelver and 
trustée and the adjustment of expenses of administration, and continued from 
time to time untll the date of the order sought to be revlewed, on whlch date 
and at the meeting so adjonrned the saîd order was made and the Items al- 
lowed as shown by the minutes of the meeting or order sought to be revlewed 
and authorized to be pald ont of the funds In the hands of the trustée de- 
rlved from the sale above set forth." 

At one of those meetings, held January 9, 1906, the following prc>- 
ceedings were had : 
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•'The report and account of recel ver was approved and allowed, and the 
nnpald expenses of administration Inenrred by the recelver dlrected to be pald 
as foUows : 

Seattle-Tacoma Power Oo., light and steam beat $ 30 04 

Hasfrell & Co., one ton coal 6 25 

Pacific & P. S. Bottling Co., soda water and béer 44 25 

T. H. Wagner, band 133 58 

J. N. Damon, services 10 00 

J. Qarrlck, services 3 00 

$227 12 
"Upon considération o( the matter of fées of the recelver and his attorneys, 
the trustée was ordered, dlrected, and empowered to pay same as follows : 

Wm. H. Murray, services as rec^ver $ 70 00 

McClure & McClure, attorneys for recelver 100 00 

$170 00 
"The îaclflc & Puget Sound Bottling Company and the Anheuser-Busch 
Brewlng Association, by thelr sald attorneys, excepted to same allowances, 
and ail and every part thereof, and the exception was allowed by the court" 

At another of the meetings, held March 2, 1906, the foUowing pro- 
ceedings were had : 

"At a meeting of the credltora regularly called for the purpose of maklng 
allowances In sald estate on account of fées of the attorneys and the trustée 
and paylng the expenses of the sald trusteeshlp, regularly adjourned to thls 
date, It Is now hère ordered that the sald trustée, A. H. Harrlson, pay as fol- 
lows, to wlt: 

The garbage man $ 2 00 

Appralsers for the 'Uquors 10 00 

Appralsérs for the other goods 10 00 

Times Prlnting Co., prlntlng notice of sale 6 00 

Post-Intelligencer, prlntlng notice of sale 3 30 

The Star, prlntlng notice of sale 3 00 

Watchman for sald goods 60 00 

"That he pay hls attorneys, Allen, Allen & Stratton, the siun of three hun- 
dred ($300.00) dollars as temporary allowance on account of thelr fées herein, 
and hknself as a temporary allowance as trustée herein the sum of two hun- 
dred and one ($201.00) dollars. To ail of whlch said orders, and to each 
thereof, the Anheuser-Busch Brewlng Association, by Its attorneys, WlUett & 
Willett, excepta. ï:xceptlon noted." 

By the supplemental record filed herein on the Slst day of October, 
1907, it appears that the receiver subsequently allowed ail of the se- 
cured claims as made by the brewing association and that his action 
in that regard was by the court below approved on the 23d day of 
August, 1907, those secured claims being specified in the order of the 
court below as follows: 

"One clalm for $4,100 and Interest, one clalm for $4,000 and Interest, one 
clalm for $1,500 and Interest, and one clalm for $825 and Interest, be and 
the same hereby are allowed as secured claims, as alleged In the proofs of sald 
elalms on flle. One unsecured clalm of sald claimant for $3,000, having been 
heretofore allowed by the recelver and not Included In the pétition for re- 
vlew, Is not aftected by thls order." 

It thus appearà that ail of the property of the bankrupt was covered 
by the brewing association's liens, and that the total amount realized 
frora the sale of the property upon which the petitioner had valid 
liens was less than the amount of those liens. The real question for 
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dedsion, therefore, îs to what extent, if at ail, funds realized by the 
sale of property upon which a créditer of a bankrupt lias valid liens, 
proof of which secured daims is filed in the bankruptcy court after 
the making of such sale, and when the proceeds of the sale are in- 
sufficient to pay the liens in full, may be used to pay the gênerai costs 
of administration of the bankrupt's estate. 

It is true that the record in the case shows that the lienholder vol- 
untarily came into the bankruptcy court and asked that the property 
covered by its liens be sold bv that court. The bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat.'544 [U. S. Comp. St. 1901, p. 3418]), 
in terms déclares that none of its provisions shall afïect a valid lien. 
But the estate of a bankrupt is interested in any excess that may exist 
over and above the amount of such liens. So it was held by this court 
in the case entitled In re Jersey Island Packing Co., 138 Fed. 635, 637, 
71 C. C. A. 75, 2 L. R. A. (N. S.) 560, that "property on which there 
is a mortgage or other lien passes to the trustée in bankruptcy, and 
is therefore in the custody of the court of bankruptcy," and, further, 
in the same case, that "the provision of the bankruptcy act that such 
a lien shall not be afïected by the bankruptcy proceedings has réf- 
érence only to the validity of the lienholder's contract. It does not hâve 
référence to his remedy to enforce his rights. The remedy may be al- 
tered without impairing the obligation of his contract, so long as an 
equally efficient and adéquate remedy is substituted." 

By coming into the bankruptcy court, therefore, the holder of a 
valid lien upon the estate of a bankrupt cornes into an appropriate 
place and into a court amply able to enforce and protect his rights. By 
doing so the lienholder waives none of his rights. The enforcement of 
his lien in another court would entail upon the proceeds of the prop- 
erty upon which the lien exists the payment of the appropriate court 
costs; and so, in the enforcement of such lien in a court of bank- 
ruptcy, the proceeds of the property of the bankrupt upon which such 
lien exists is properly chargeable with the costs of such court appro- 
priate to such enforcement, but with no other or further costs. They 
are not chargeable with the gênerai costs of the administration of the 
bankrupt's estate, such as the services of a receiver in carrying on the 
business of the bankrupt, the expenses and losses of such business, the 
fées of the attorney for such receiver, the gênerai fées of the trustée 
or those of his attorney. If so, the valid lien upon the estate of the 
bankrupt, which the bankruptcy act expressly déclares shall be unaf- 
fected by any of its provisions, might very readily be destroyed, as it 
would unquestionably be, should such costs equal or exceed the pro- 
ceeds in cases like the présent, where the aggregate amount of the 
valid liens exceeds the proceeds of the entire estate of the bankrupt. 
In line with this ruling are the cases of Stewart v. Platt, 101 U. S. 
731, 739, 35 L. Ed. 816 ; In re Utt, 105 Fed. 754, 45 C. C. A. 32 ; In 
re Prince & Walter (D. C.) 131 Fed. 546, 553 ; In re Bourlier Cornice 
& Roofing Co. (D. C.) 133 Fed. 958, 963; Loveland on Bankruptcy 
(3d Ed.) p. 775. See, also. Collier on Bankruptcy (6th Ed.) p. 497. 

The cause is remanded to the court below, with directions to modify 
the order in accordance with the views above expressed. 
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UNITED STATES T. SOEUGGS, VANDBBVOORT & BARNBT DBX 

GOODS 00. 

(Orcult Court of Appeals, Elghth Circuit November 6, 1907.) 

No. 2,521 (1,793). 

1. CtJStroMS Dtjties— Classification— SiLK and Wool Goods. 

In Tariff Aet July 24, 1897, o. 11, S 1, Schedule L, par. 391, 30 Stat 
187 [U. S. Comp. St. 1901, p. 1670], the provlso that "ail manufacturera, 
Of which wool Is a component materlal, shall be classlfled and assessed 
for duty as manufactures of wool," Is not llmlted to the goods contaln- 
Ing sllk whlch are the subject of sald paragraph, but extends to ail sllk 
and wool goods; and dress goods ta chief value of sllk, but in part of 
wool, become by Tlrtue of thls provlso subject to the duty on wool goods, 
ratber tban tbat on silka 

2. Statdtes— Peoviso— BxTENT or SCOPB. 

The scope of a proviso is to be determlned by its words and Import, 
rather than by Its connection wlth subdivision of the statute ; and a pro- 
viso eontalned In a paragraph of a tarife aet may be construed to relate 
to other provisions alsa 

Appeal from the Circuit Court of the United States for the Eastem 
District of Missouri. 

For décision below, see 147 Fed. 888, in which the Circuit Court af- 
firmed a décision of the Board of United States Generd Appraisers, 
which had reversed the assessment of duty by the surveyor of customs 
at the port of St. Louis. 

Edward P. Johnson (Henry W. Blodgett, on the brief), for appel- 
lant. 
Everit Brown (Ralph Pierson, on the brief), for appellee. 

Before VAN DEVANTER and ADAMS, Circuit Tudges, and 
RINER, District Judge. 

ADAMS, Circuit Judge. This case involves the correct classifica- 
tion for duty under Tariflf Aet July 24, 1897, c. 11, § 1, 30 Stat. 
151 [U. S. Comp. St. 1901, p. "1626], of certain imported merchandise 
consisting of woven fabrics in the pièce ; the same being women's and 
childern's dress goods composed of silk and wool. The question is 
whether the merchandise comes within the purview of paragraph 369 
of "Schedule K, Wool and Manufactures of Wool," or paragraph 
387 of "Schedule L, Silks and Silk Goods." The collector of customs 
at St. Louis classified it under the wool schedule. The Board of Gen- 
eral Appraisers, on protest filed and due procédure taken by the im- 
porters, disapproved of that classification, and held that the goods 
should be classified under paragraph 387 of the silk schedule. An 
appeal was taken to the court below from the décision of the Board of 
General Appraisers. It afïirmed the décision of the Board, and or- 
dered the collector to reliquidate the entry accordingly. From that 
décision an appeal was prosecuted to this court. 

Paragraph 369 imposes upon women's and children's dress goods 
and other goods composed whoUy or in part of wool a certain duty. 
Paragraph 387 imposes upon woven fabrics in the pièce of certain 
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designated weight and containing more than 30 per cent, in weight of 
silk a certain duty less in the aggregate than that provided for in para- 
graph 369. The important and distinguishing feature of the goods 
embraced in the two paragraphs is that those embraced in paragraph 
369 must be composed in part at least of wool, while those embraced in 
paragraph 387 must be composed in part at least of silk. The weight 
and other spécifie features of the goods described in the two are unim- 
portant for our présent purpose. Paragraph 369 is more gênerai in 
its description, and undoubtedly covers the merchandise in question. 
Paragraph 387 is more spécifie in description, but not so much so as 
to exclude the merchandise in question. In other words, the importa- 
tion comes well within the narrow and more spécifie description of that 
paragraph. A large part of the argument before us was on the con- 
tention that because of the limitation which narrowed the classification 
in paragraph 387, and because the importation in question falls within 
that narrow description, it should, under the authority of Hartranft v. 
Meyer, 135 U. S. 237, 10 Sup. Ct. 751, 34 L. Ed. 110, and other cases 
cited, be classified for duty under that paragraph. But in the view we 
take of other provisions of the act our conclusion is not at ail dépend- 
ent upon that considération. 

The silk schedule is embraced within paragraphs 384 to 391, both 
inclusive, of the act. 30 Stat. 185 et seq. It includes both unman- 
ufactured and manufactured silk; silk in the process of conversion, 
from raw silk to singles, trams, organize, sewing silk, twist, floss and 
silk threads or yarns of every kind, and silk in manufactured fabrics 
of différent weights and proportions. Whatever other materials may 
be in the manufactures, silk must be a component part of each; and 
in many instances it is the component material of diief value. Para- 
graph 391, which closes the schedule so far as the enumeration of ar- 
ticles subject to duty is concemed, is in the foUowing words: 

"Ail manufactures of silk, or of which silk Is the component material of 
chte( value, includlng such as hâve India rubber as a component material, not 
specially provided for in this act, and ail Jacquard flgured gooda In the pièce, 
made on looms, of vrhich silk Is the component material of chlef value, dyed 
in the yarn, and containing two or more colora In the flUing, flfty per centum 
ad valorem : Provided, that ail manufacturea, of which wool is a component 
material shall be classified and assessed for duty as manufactures of wool." 

The government contends that the proviso just quoted is deter- 
minative of this case; that its clear intent and purpose is to relegate 
every manufacture of silk of which wool forms a component material 
of any value at once to the wool schedule, and to make it subject to 
a duty under the appropriate paragraph of that schedule. The im- 
porter, on the other hand, contends that the proviso in question is lim- 
ited in its opération to section 391. Which of thèse contentions is cor- 
rect? The answer to this question dépends upon the législative intent, 
as manifested by the whole act. The proviso in question in the lan- 
guage employed is broad enough to fairly cover the imported articles 
in question, of which silk and wool are component materials; and 
Congress is presumed to intend what the language employed fairly 
imports. Brun v. Mann, 151 Fed, 145, 147, 80 C. C. A. 513. 

But it is contended that it relates only to those manufactures refer- 
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red to in the paragraph (391) of which it îs a partj and has no relation 
tô manufactures which afford the sùbiect-matter of some of the other 
immediately preceding paragraphs of the silk schedule, sùch as the 
wdven fabrics in the pièce, the haridkerchiefs or mufïlers, etc., foùnd in 
387 and 388, respectively. We' cannot agrée to this contention. The 
proviso is found at the end of the silk schedule, after an enumeration 
of many manufactured articles compbsed in whole or in part of 
silk, including woven fabrics in the pièce. Congress was dealing with 
manufactures of silk generally. Its mind was dwelling on that subject, 
and we hâve no doubt that the word "manufactures," employed in 
the proviso, refers to'any and ail manufactures of silk specified in 
the schedule then under considération, The contention that, if the 
proviso is given opération beyônd the confines of the particular para- 
graph in which it appears, it cannot be stopped by the limits of the 
silk schedule, but must operate throughout the entire act on ail the 
schedules, and would create interminable confusion, is not sound or 
persuasive. See cases infra. It fails to regard the subject on which 
the législative mind was dwelling. General lang^age is often em- 
ployed in treating of a givèn stibjéct, and in its interprétation is neces- 
sarily and rationally limited to that subject. 

But it is said that there is a well-settled rule that â proviso is to be 
construed with référence to the immediately preceding parts of the 
clause to which it is attached, and limits only the passage to which it 
is appended. We do not think there is any mechanical limitation of 
that kind. Eftdlich, in his work on the Interprétation of Sta tûtes, in- 
voked by cbunsel for the importer as his authority, in section 185 lays 
down the rule that a reasonable opération must be given to the proviso 
consistent with the principal object of the act; and in section 186 he 
says : 

"The question whether a proviso • • * restralns or opérâtes upon the 
Immediately preceding provisions only of the statiité, or whether It must be 
taken to extend in whole or in part to ail the preceding matters contalned in 
the statute, must dépend • • • upon Its words and import, and not upon 
the division into sections that may be made for convenience of référence in 
the printed copies of the statute." 

In United States v. Babbitt, 1 Black, 55, 61, 17 L. Ed. 94, the Su- 
prême Court had under considération a proviso to an act. It was con- 
fronted with the same argument as was made before us. It was an- 
swered thus : 

"We are of the opinion that the proviso referred to la not llmited in it» 
efCect to the section where it is found, but that it was afflrmed by Congress 
as an independent proposition, and applles alike to ali offlcers In this class." 

The conclusion that thé pfoviso was intended to operate upon the 
whole silk schedule is in harmony with and in exécution of the gên- 
erai législative intent disclôsed in the wool schedule, namely, that ail 
imported articles containing any part of wool should be taxed in a 
certain way. To avoid the possibility of silk articles containing some 
part of wool being taxed under the silk schedule, instead of under 
the gênerai wool schedule, the proviso, in our opinion, was enacted. 
District (aiid later Circuit) Judge Goxe, in Arnold v. United States 
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(C. C.) 113 Fed. 1004, had under considération a similar proviso în 
tiie silk schedyle of the customs act of 1890 (26 Stat. 567), and 
reached the conclusion which we now reach. The cases of United 
States V. Slazenger (C. C.) 113 Fed. 524, and United States v. Walsh 
(C. C. A.) 154 Fed. 770, recently decided, whîch are relied on by the 
importer's counsel, are, in our opinion, net in conflict with the con- 
clusion we hâve reached, but rather in full harmony with it. Dis- 
trict (and later Circuit) Judge Townsend in the first-mentioned case 
had under considération the proper classification of tennis balls made 
of wool and rubber, of which silk did not constitute a component ma- 
terial. He held that the proviso in question did not extend to such 
a manufacture. The question there in judgment was whether the pro- 
viso was so independent of ail the provisions of the silk schedule as 
to apply to any and ail manufactures of which wool was a component 
material whether they contain silk or not. He held it was not. The 
Walsh Case raised the same question. Putnam, Circuit Judge, in de- 
livering the opinion of the Circuit Court of Appeals said : 

"This case turns on the construction of the proviso which concludes para- 
graph 391 of the customs act of 1897. • • * The United States malntaln- 
ed that thls paragraph Is to be construed to cover ail manufactures of which 
wool Is a component material to the same estent as though the paragraph was 
a separate section of the act In question, and dlsconnected from the position 
which It oecuples in 'Schedule L, Sllks and Silk Goods.' • • • A full state- 
ment of the circumstances Is found In the opinion of the learned judge of the 
Circuit Court, to which we refer for any addltlonal Information required, and 
In which we concur." 

The imported merchandise there in judgment was classified under 
"Schedule J, Flax, Hemp, Jute and Manufactures of." It contained 
no silk, and, of course, had no place in "Schedule L, Silks and Silk 
Goods," and the Circuit Court of Appeals held that the proviso was not 
such an independent section as to cover any manufactures whether 
containing silk or not, but that it must be read as a proviso to the silk 
schedule only. Judge Lowell, who presided at the trial in the Circuit 
Court, held that the proviso relates only to goods composed of wool 
and silk, and does not require that fabrics in chief value of flax should 
be removed from their appropriate schedule, and, because of the pro- 
viso, be made dutiable under the wool schedule, merely because they 
were composed in part of wool. He said: 

"Whatever interprétation be glven to the proviso of paragraph 391, I can- 
not thlnk that It was Intended to control the language of ail the other para- 
graphs of the tarife act, and to make many of them nugatory, as Is eontencled 
by the govemment. Probably the proviso wiU be construed best In accord- 
ance with the Intention of Congress If It be llmlted to fabrics part of sUk and 
part of wool. T. D. 27,921." 

Judge Putnam, after expressing his concurrence in Judge Lowell's 
opinion, said: 

"In vlew of the sweeping results explalned by the learned judge of the 
Circuit Court which would follow from not applylng the gênerai rule to the 
présent case, we must hold that it does apply, and that the words 'ail manu- 
factures,' found in the proviso, should be held to be only a répétition of the 
same words with which the paragraph t>eglns, and as havlns absolute relation 
thereto." 
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Thèse opinîons, înstead of making against the contention oi the 
government in this case, make strongly for it. We fully agrée with 
Siem. The words "ail manufactures," in the proviso, mean ail manu- 
factures of silk embraced within ihe silk schedule of which wool is a 
component material. 

The Circuit Court erred in affirmîng the décision of the Board of 
General Appraisers. It should hâve classified the merchandise in ques- 
tion as "manufactures of wjol," as was donc by the collecter of cus- 
toms. 

The decree of the Circuit Court is reversed, and the cause remanded, 
with directions to proceed in accordance with this opinion. 



ALPBNA PORTLAND CEMENT CO. v. BAOKUS. 

(Circuit Court of Appeals, Elghth Circuit November 8, 1007.) 

No. 2,515. 

1. Saxes— CoNSTKucTioN or Contbaot for Futube Deuvbet— Right or Rb- 

BOISBION FOB BbEACH. 

Défendant sold and agreed to délirer to plaintiff 100,000 barrels of 
cément, and plaintiff to recelve and pay for the same. One-half waa to 
bo dellvered the flrst year, and the remalnder the foUowlng year, at ei- 
ther one of two ports on Lake Superlor, at plalntlff's option. The contract 
contalned the followlng provision: "Shlpments to be made [by défend- 
ant] after navigation opens and continue throughout the season In 5,000 
to 10,000 barrel lots as requlred by said second party [plaintiff] ; shlpments 
to be made on or before October 15th of each year. Sald second party 
Bhail give 30 days' notice of shlpments to be made, In advance." Eeld, 
that such provision contèmplated shlpments by water la 5,000 to 10,000 
barrel lots throughout the season ; that the provision for notice waa for 
the beneflt of both parties, and required plalntifC to glve 30 days' notice 
In advance of each of such shlpments, especlally In vlew of another pro- 
vision for tests of the ceinent requiring 28 days' time, and the taklng of 
samples for such tests at the factory "approxlmately on the date that no- 
tice of shlpment is glven" ; that the f allure of plaintiff to order and give 
such notices coverlng the quantlty dellverable the flrst season at least 30 
days before October 15th was équivalent to a fallure to take and recelve, 
and justifled défendant Ih resclndlng the contract 

2. Same— Waiveb of Bbbach. 

Défendant was not estopped to resclnd because of letters, written after 
plaintiff's default, expressing a désire for performance durlng the follow- 
lng season, where plaintiff dld not accède, but Inslsted on Immédiate fur- 
ther shlpments wlthout the notice to which défendant was entitled. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Joseph H. Cobb (James D. Shearer and Martin Monaghan, on the 
brief), for plaintiff in error. 

C. J. Rockwood (Harris Richardson and Harold C. Kerr, on the 
brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge. Backus sued the cément company to re- 
cover damages for breach of contract in failing to deliver cément it 
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had sold him. He recovered judgment. The case turned upon the 
construction of the writing which fixed the relations of the parties, 
and the company claims that the trial court erred in that particular. 
By a written contract made in January, 1905, the company which was 
engaged in manufacturing cernent at Alpena, Mich., sold and agreed 
to deliver 100,000 barrels of its product, and Backus purchased and 
agreed to receive and pay for the same. It was provided that one-half 
of the number of barrels of cément should be delivered in 1905, and 
the other half in 1906, and that the deliveries should be made at either 
Duluth, Minn., or Port Arthur, Ontario, at the option of Backus. The 
contract contained this provision : 

"Shlpments to be made [by the company] after navigation opens and con- 
tinue throughout the season In 5,000 to 10,000 barrel lots as requlred by sald 
secoind party [Backus] ; shipments to be made on or before October 15th of 
each year. Said second party shall give 30 days' notice of shipments to be 
made, In advance." 

In the latter part of July, 1905, 5,000 barrels were ordered and duly 
delivered ; and at the request of Backus and with consent of the com- 
pany the delivery of 25,000 barrels was postponed from 1905 to the 
season of 1906. This left 20,000 barrels to be delivered in 1905 and 
75,000 barrels in the following year. In June and July, 1905, the com- 
pany wrote Backus for orders for shipment of partial lots, assuming 
the contract was to be filled in installments, and stating that it was 
hampered as to storage capacity and was being pressed by boats in 
which transportation had been engaged. Backus, without denying the 
correctness of the assumption, gave reasons connected with his busi- 
ness for failing to give the orders. Backus gave no orders for ship- 
ment, excepting as mentioned, until September 26, 1905, when he or- 
dered 5,000 barrels to be shipped to Duluth, one of the points named 
in the contract. The company refused to ship, claiming Backus had 
delayed too long — that it was entitled to 30 days' notice in advance, 
which could not then be given before October 15th, the close of the 
season for shipment. In November, 1905, the company notified Backus 
it had declared the contract forfeited for the reason that he had com- 
mitted a breach of it and that it would make no more deliveries. 
Shortly afterwards Backus brought the action. There was much cor- 
respondence between the parties, but ail the facts material to our in- 
quiry hâve been stated. We may add, however, that a letter from 
Backus, dated September 14, 1905, is not regarded as containing a di- 
rection for shipment under the contract. 

Did the contract contemplate fulfillment by continuous shipments 
throughout the season of 5,000 to 10,000 barrel lots, and that Backus 
should give 30 days' notice in advance of each shipment ordered? If 
so, Backus was in default in September when he pressed the company 
for delivery. On the other hand, was the provision for shipments in 
the lots specified for the benefit and convenience of Backus alone, and 
was the company obligated to ship on October 15th, without previous 
notice, ail of the 1905 cément not previously sent on orders from 
Backus? If so, Backus was not in default. The trial court adopted 
the latter view, and so instructed the jury that, after disposing of an- 
156 F.— 60 
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other question not necessary to mention, nothing was left them but 
the assessment of damages. The court held that the words "in ad- 
vance," at the end of the above excerpt from the contract, apph'ed to 
the shipments and not to the notice, and as so construed it provided 
that 30 days' notice should be given of advance shipments required ; 
that is to say, only such shipments as were ordered to be made prior 
to October 15th. 

It was contemplated that the company should make shipments by 
water, and the period therefor was limited from the opening of nav- 
igation to the 15th of October. It could not hâve been required to 
ship earlier or later than the time mentioned. Two places of delivery 
were specified, the option of sélection being with Backus ; but he could 
not require delivery elsewhere. It was provided that shipments were 
to be made, after navigation opened and to continue throughout the 
season, in 5,000 to 10,000 barrel lots as required by Backus. There is 
reason for saying that the option of Backus in this respect was as to 
the size of the shipments within the limits specified, and perhaps, also, 
as to just when they should be made, but not whether there should be 
.shipments at ail before the end of the season. Otherwise, why should 
it hâve been provided that the shipments were to continue throughout 
the season? If Backus alone had control of the matter of time, he 
could hâve required continuons shipments without definite provision 
to that effect in the contract. Backus was required to "give 30 days' 
notice of shipments to be made, in advance." It can as well be said 
that the notice was to be in advance of shipnlents required as that it 
applied only to advance shipments. We do not think the structure of 
the sentence makes the latter construction préférable. It is said that 
"in advance" would be unnecessary to the notice as it would be im- 
plied — that 30 days' notice means 30 days' notice in advance. It is 
common practice, however, in drafting instruments providing for no- 
tice, to say that it shall be given before or prior to or in advance of the 
day or happening to which it relates. It is certain that some sort of 
notice by Backus was always and in every event necessary; otherwise, 
the company would not know whether to ship to DuluÛi or to Port 
Arthur. The warehousing of such a large quantity of cément at the 
factory after it was manufactured and the securing of space in vessels 
for water carriage furnish substantial arguments that the provision for 
shipments from time to time during the season and notice was in part 
at least for the benefit of the company. 

But there are other provisions wliich we think make the construc- 
tion altogether clear. It was provided in the contract that the cément 
should "bear the test and spécifications according to the spécifications 
hereto attached," and it was provided in the spécifications attached 
that the cernent should be sampled for test at the factory "approxi- 
mately on the date that notice of shipment is given" by Backus. The 
sampling for a test was not the test itself. The sampling was but a 
preliminary step. The test came afterwards. The samples were to be 
tested either at the laboratory of the company, or at the office of 
Backus' engineer in New York City, or elsewhere, as he might elect. 
To test the soundness of the cément, and to détermine whether it would 
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show distortion or cracks in use, it was specified that a pat of neat ce- 
rnent mixed with water should be allowed to set and then be placed in 
fresh water for 28 days. It appeared from the évidence that différent 
lots of cernent manufactured by a single concern were not always of 
uniform, unvarying quality. After being ground, the cernent had to be 
cured and ripened to fit it for the market, and weather conditions had 
an efïect upon the duration of that process. It was important to the 
Company that thé quality of the cément, which was required to be of 
a fixed standard, should be determined before it was shipped to distant 
points; otherwise, it might be rejected there and left upon its hands. 
So it was provided that the cément should be sampled, approximately 
on the day that notice of shipment was given, and this, being 30 days 
in advance, opportunity was given for the tests required. That in the 
course of performance of the contract Backus might waive the tests 
does not afïect the relevance of thèse provisions to the construction of 
the language employed. Notice in advance was of benefit to the Com- 
pany, and it was indispensable to compliance with positive require- 
ments of the contract. We think that the company was entitled to 30 
days' notice in advance of every shipment ordered. This was the posi- 
tion it consistently maintained in its correspondence, and it was not 
until September that Backus took exception to it. When he did so, it 
appeared from his letter that the market for cément had stiffened. 

A failure to order and give notice as required by the contract was 
équivalent to a failure to take and receive. The contract was a sale 
and purchase of 100,000 barrels of cément. It was not divisible into 
separate contracts for lots of 5,000 to 10,000 barrels each, or for 25,000 
barrels in 1905 and 75,000 in' 1906. The failure of Backus to take and 
receive 20,000 barrels in 1905 in the manner and during the time pre- 
scribed by the contract set the company free, and it seasonably asserted 
its right. 

In Norrington v. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 
366, a contract was made for the sale and delivery at Philadelphia of 
5,000 tons of iron rails to tje shipped from European ports at the rate 
of "about 1,000 tons" per month, beginning February; shipments to 
be completed not later than July. The seller shipped 400 tons in Eeb- 
ruary and 885 tons in March, when about the time of the receipt of the 
March shipments the purchaser rescinded the contract for failure to de- 
liver in the quantity contracted for. The court, after observing that 
time is of essence in the contracts of merchants, held that: 

"A statement descriptive of the subject-matter, or of Bome materlal Incident, 
svLCh as the time or place of shipment, Is ordlnarily to be regarded as a war- 
ranty, In the sensé in which that term Is used In Insurance and maritime 
law ; that Is to say, a condition précèdent, upon the failure or nonperformanee 
of which the par^ aggriered may repudiate the whole contract" 

It was also said : 

"The plalntlff, instead of shlpplng about 1,000 tons In February and about 
1,000 tons in March, as stipulated In contract, shipped only 400 tons in Feb- 
ruary and 885 tons In March. Hls failure to fulflU the contract on his part 
In respect of thèse flrst two Installments justifled the défendants In rescind- 
ing the whole contract, proTlded they distinctly and seasonably asserted the 
rlght of rescission." 
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See, also, Cleveland RoUing Mills v, Rhodes, 121 U. S. 255, 7 Sup. 
Ct. 882, 30 L. Ed. 920. 

In Hoare v. Rennie, fi H. & N. 19, a leading case, cited with ap- 
proval in Norrington v. Wright, there was a contract whereby plain- 
tiffs sold to défendants for delivery in London 6,660 tons of iron to 
be shipped from Sweden in the months of June, July, August, and Sep- 
tember in about equal portions each month. In June plaintifïs shipped 
but a small quantity, and the défendants refused to receive the same, 
and also gave notice that they refused to receive the residue of the iron. 
It was held that the plaintiffs could not recover. 

In Honck v, MuUer, 7 Q. B. D. 92, there was a contract for the sale 
of 2,000 tons of pig iron to be delivered "in November, or equally 
over November, December, and January next." The purchaser failed 
to take any iron in November, but demanded delivery of one-third in 
December and one-third in January. It was held that the seller was 
justified in rescinding the contract. This case is also cited with ap- 
proval in Norrington v. Wright, while Mersey Co. v. Naylor, 9 App. 
Cas. 434, decided by the House of Lords was distinguished. This 
latter case and those foUowing its doctrine are relied on by counsel for 
Backus in the case at bar. The rule of Norrington v. Wright has been 
applied many times by our courts, national and state. 

It is contended that by expressions in letters commencing with one 
written September 18, 1905, the company waived the right to déclare 
the contract at an end. It does appear that at first the company was 
averse to canceling the contract, meaning in its entirety, espedally in 
view of the basis of cancellation demanded by Backus a few days 
previous. Shortly afterwards it expressed a désire to keep the "con- 
tract alive for the deliveries of 1906; but Backus, who had already 
defaulted, did not accept or act upon the suggestion. Then was the 
time for adjustment; but his position was whoHy antagonistic. He in- 
sisted upon immédiate further shipments, without the notice upon 
which alone the company was called upon to make them, and threat- 
ened to buy in the open market for its account. While he was in that 
attitude the company asserted its right to'full rescission. It had not 
precluded itself from doing so. 

The judgment is reversed, and the cause remanded for a new trial. 



LBIE3 T. UNITED STA.TBS. 

(Circuit Court of Appcals, Nlnth Circuit November 8, 1907.) 

No. 1,306. 

1. Obimihai. Law— Plea of Misnoiikh— Timb #ob Fnjna. 

A défendant cannot Interpose a plea of mlsnomer after havlng chai' 
lenged the sufflcleney of the Indictment by a motion to quash. 

[Ed. Note. — For cases in point, see Cent Dlg. roL 14, Crlminal Law, I 
643.] 

2. Same— Waiveb of Objisctionb. 

Objection to the overrullng or striklng ont of a plea of mlsnomer Is 
waived by the subséquent flling of a demurrer to the Indictment. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 14, Crlminal Law, i 
644; vol. 27, Indictment and Information, S 634.] 
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8. INDIOTMENTV- DtJPLIOITT— POST OFFICE — MAILING UNUAILÀBU: MATMB — 
SUFTICIENOT OF INDICTMENT. 

An Indlctment nnder Ber. St f S893, a> amended by Act Sept 26, 
1888, c. 1039, f 2, 25 Stat. 496 [U. S. Comp. St 1901, p. 2658], charglng 
the défendant wlth havlng mailed a letter glvlng Information where and 
how, and of whom and by what means, articles and thlngs deslgned and 
Intended "for the prévention of conception and for the procurlng of 
abortlon" migbt be obtalned, does not charge two offenses. 

[EM. Note. — Nonmailable matter, see note to Tlnunons v. United States, 
80 0. 0. A. 79.] 

In Error to the District Court of the United States for the Northern 
District of Califomia. 

Louis P. Boardman and Wm. H, H. Hart, for plaintiflf in error. 
Robt. T. Devlin, U. S. Atty., and Benj. L. McKinley, Asst U. S. 
Atty. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

ROSS, Circuit Judge. The indictment in this case was j^inst "B. 
Brooks Lee, alias R. Brooke Sterling, whose true name is to the grand 
jurors aforesaid unknown." It charged that person with willfully, 
knowingly, and feloniously depositing at a certain stated time in the 
post office at San Francisco, for mailing and delivery, a certain letter 
inclosed in a sealed envelope, upon which the postage was prepaid, 
addressed to Miss Jennie Meredith, Goshen, Ind., R. R. 8, which letter 
was in thèse words and figures : 

"Téléphone South 946. Office Hours: 10 a. m. to 12 m., 2 to 5 and 7 to 8 
p. m. R. Brooke Sterling, M. D., Speciallst for the Diseases of Women, 
1140 Market Street 

"San Francisco, Jan. 9th, 1905. 
"Jennie Meredith, R. R. 8, Goshen, Ind. — Etear Miss: In answer to yours 
of the 2â inst. will say that upon reeeipt of ten ($10.00) dollars from you 
I will send per express necessary treatment wlth full instructions. 

"Bespectfully, R. Brooke Sterling, M. D., per L." 

The indictment further charged that the letter so deposited "then 
and there gave information where and how, and of whom, and by 
what means, divers articles and things designed and intended for the 
prévention of conception and for the procuring of abortion might be 
obtained," contrary to the provisions of section 3893 of the Revised 
Statutes, as amended by Act Cong. Sept. 36, 1888, c. 1039, § S, 25 
Stat 496 [U. S. Comp. St. 1901, p. 2658]. On the Ist day of April 
succeeding the finding of the indictment a motion to quash it on vari- 
ons grounds was filed in the court below, entitled, "The United States 
of America, Plaintiff, v. B. Brooks Lee, Défendant," the opening 
clause of which motion is as foUows : 

"Now cornes the défendant above named, by Louis P. Boardman, his attor- 
ney, and objects to the Indictment in the alwve-entitled action, and moves the 
court to guash, set aside, and dlsmiss said Indictment upon the followlng 
grounds" 

— and specifying various grounds, among others, that the indictment 
charges two offenses in one count The motion to quash was over- 
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ruled by the court, after which, to wit, on the 19th day of April, 18 
days after the motion was made, the défendant filed what hc denom- 
inated a "Plea of Misnomer," and which is as foUows : 

"Benjamin Brooks Lee, who Is Indlcted by the name of B. Brooks Lee, allas 
'R. Brooke Sterling,' In hls own proper person now cornes Into court, aud, hav- 
Ing heard the sald Indietment read, says that he was named by the name of 
Benjamin Brooks Lee, to wlt, at the clty of Columbla, In the state of South 
Carolina, and by the Christian nama of Benjamin Brooks, and has also, since 
hls namlng, been called and known by the name of Benjamin Brooks Lee; 
without thls, that he, the sald Benjamin Brooks Lee, is not now, nor at any 
time hltherto, has been called or known by the Christian name of B. Brooks, 
or by the sald allas name of 'R. Brooke Sterling,' as by the sald Indietment Is 
alleged, and that thls, the sald Benjamin Brooks Lee Is ready to verlfy. 
Wherefore, he prays judgment of the sald Indietment and that the same may 
be quashed, and that he be permltted to go hence without day." 

On motion of the govemment's attorney this plea was stricken f rom 
the files, but after a demiirrer thereto interposed by the government 
had been overruled. Subséquent to the striking out of the plea the 
plaintifï in error interposed a demurrer to the indietment, and sub- 
stantially on the same grounds that were stated in his motion to quash, 
which demurrer was also overruled by the court. The plea was prop- 
erly stricken out, first, because, after having challenged the sufficiency 
of the indietment by a motion to quash it, it was too late for the de- 
fendant to interpose a plea of misnomer. Grimes v. State, 105 Ala. 86, 
17 South. 184; State v. Winstrand, 37 lowa, 110; Ellis v. State, 25 
Fia. 703, 6 South. 768. In the next place, the défendant by subse- 
quently filing his demurrer to the indietment waived his plea of mis- 
nomer. Haley v. State, 63 Ala. 89. Lastly, the plea interposed shows 
upon its face that it was not in substance and légal efïect a plea of 
misnomer. 

Upon the merits of the case but little need be said. The indietment 
does not charge two offenses. The charge relates to but a single letter, 
alleged to hâve contained prohibited matter and to hâve been deposited 
by the plaintiff in error in the mail for transmission therein. We 
cannot at ail agrée with counsel for the plaintiff in error that the let- 
ter counted on by the government was innocent on its face. On the 
contrary, the plain inference to be drawn from its wording and cap- 
tion was that charged in the indietment. 

The judgment is afïirmed. 



PRICB r. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. November 6, 1907.) 

No. 1,429. 

1. Cbiminai, La w— Plea of Fobmeb Acquittai,. 

The facts arerred In a plea In bar lield not to sustaln the défense of for- 
mer acquittai, where It did not appear that défendant was tried for the 
same offense or one Included therein. 

[Ed. Note.— For cases In point, eea Cent Dlg. toI. 14, Crimlnal Iaw, 
§S 668-671.] 
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2. AssAULT— Cbiminal Offenses— Assattm with Dahoebous Weapow. 

The mère pointing of an unioaded plstol at another does not constltuta 
the crime of assault wlth a dangerous weapon. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 4, Assault and Bat- 
tery, «§ 80, 81.] 

3. Same— Chiminal Assault— Pointing Pistol at Akotheb. 

One who, withln shootlng distance of another, points at hlm a plstol 
apparently loaded, and belleved to be loaded by the person at whom It la 
pointed, commlts a crlmlnal assault, although the plstol is not In fact 
loaded. 

[Ed. Note.— For cases In point, see Cent. Dlg. toL 4, Assault and Bat- 
tery, §§ 80, 81.] 

Appeal from United States Court for China, and Upon Return to 
Mandate of United States Circuit Court of Appeals. 

Bert Schlesinger, for appellant. 
Robert T. Devlin, U. S. Atty. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

DE HAVEN, District Judge. The défendant was charged by in- 
formation, filed in the United States Court for China, with the crime 
ôf assault with a dangerous weapon, was tried, convicted, and sen- 
tenced to imprisonment for the term of six months in the jail of the 
American Consul at Shanghai. The case is before us on an appeal 
by the défendant from this judgment. 

1. The court did not err in overruling the defendant's "plea in 
bar," in which he alleged facts in support of a plea of former ac- 
quittai of the same offense by the United States Consular Court at 
Shanghai. In overruling this plea, the judge of the court below, 
said: 

"From the allégation of the plea It Is évident that the accused was not 
placed on trial on a valld information, slnee It appears that the information 
contalned three distinct charges, in no one of which was défendant charged 
with assault. 

"The Consul General bas no Jurlsdiction of the ofCense charged In the in- 
formation on whlch the accused is now on trial. If he had any jurlsdlction 
at ail, it was to hold a prellminary examlnatlon with vlew to holding the ac- 
cused for trial by a hlgher court. It appears from the allégations of the com- 
plaint (plea In bar?) that the Consul General exercised only this Jurisdietion. 
The proceedings before hlm, therefore, cannot be pleaded in bar to thia ac- 
tion." 

We cannot say from the record before us that the court erred in 
its construction of defendant's plea, and the exhibits attaclied there- 
to showing the proceedings before the Consul General at Shanghai. 
The allégation that, after hearing the testimony in the proceeding 
relied on as a bar, the Consular Court "dismissed ail the charges 
against the défendant and discharged défendant therefrom, and at 
the same time served upon the défendant new charges," upon which 
he was held to answer before the United States Court for China, is 
not an averment that the défendant was in that proceeding tried upon 
the présent charge, or of any offense included therein, and adjudged 
not guilty by the Consular Court, and is entirely consistent with the 
conclusion that that court did not in the proceeding before it déter- 
mine the guilt or innocence of the défendant, but, after hearing evi- 
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dence, requîred a new complaint to be filed, chargîng him with an 
assault with a deadly weapon, and held him to answer for that of- 
fense before the United States Court for China. 

3. The court found, and there is évidence to justify the finding, 
that the défendant at the time and place stated in the information, 
while engaged in an angry altercation with the complaining witness, 
without justification, and within shooting distance, drew a revolver and 
pointed it toward the witness in a threatening manner, putting him in 
such fear that he got under a table for safety. The court also found, 
and, indeed, the fact is undisputed, that the pistol was unloaded, but 
this was not known to the complaining witness. We think, upon the 
facts stated, the judgment of the court, convicting the défendant of 
the offense of an assault with a dangerous weapon, cannot be sus- 
tained. In order to constitute that offense, a dangerous weapon must 
be used in making the assault. The use of a dangerous weapon is 
what distinguishes the crime of an assault with a dangerous weapon 
from a simple assault. A dangerous weapon "is one likely to pro- 
duce death or great bodily injury." U. S. v. Williams (C. C.) 2 Fed. 
64. Or perhaps it is more accurately described as a weapon which 
in the manner in which it is used or attempted to be used may en- 
danger life or inflict great bodily harm. And it is perfectly clear 
that an unloaded pistol, when used in the manner shown by the évi- 
dence in this case, is not, in fact, a dangerous weapon. If the défendant 
had struck or attempted to strike with it, the question whether it was 
or was not a dangerous weapon in the manner used, or attempted to 
be used, would be one of fact; but the courts quite uniformly hold 
as a matter of law that an unloaded pistol, when there is no attempt 
to use it otherwise than by pointing it in a threatening manner at 
another, is not a dangerous weapon. 

But, while the évidence does not show that the défendant com- 
mitted the crime of an assault with a dangerous weapon, it is yet suf- 
ficient to prove him guilty of the minor offense of assault. It is true, 
as contended by counsel for appellant, that it bas been adjudged in 
many cases that pointing an unloaded pistol at another accompanied 
by a threat to shoot, does not constitute an assault. This was so held 
in Klein v. State, 9 Ind. App. 161, 36 N. E. 763, 53 Am. St. Rep. 
354; Chapman v. State, 78 Ala. 463, 56 Am. Rep. 42, and People v. 
Sylva, 143 Cal. 62, 76 Pac. 814, relied upon by défendant, and other 
cases may be cited to the same effect. The cases from Indiana and 
California are based upon a statute in force in each of thèse states, 
defining an assault as "an unlawful attempt coupled with a présent 
ability to commit a violent injury upon the person of another." Chap- 
man V. State, 78 Ala. 463, 56 Am. Rep. 43, does not rest upon any 
statute, but lays down the broad rule "that there can be no criminal 
assault without a présent intention, as well as présent ability, of us- 
ing some violence against the person of another." We do not con- 
cur in this statement of the law, and in our opinion the true rule is 
stated by Mr. Bishop in his work on Criminal Law (volume 2 [3d Ed.] 
§ 53), in the foUowing language : 

"There is no need for the party assalled to be put In actual péril, If only >\ 
well-founded appréhension is created ; for bis suffering is the same in the ou» 
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case as In the other, and the breach of the public peace Is the same. Tbere- 
fore, If withln shooting distance one menacingly pointa at another with a gun, 
apparently loaded, not loaded in tact, he commits an assault the same as if 
it were loaded. There must in such a case be some power actual or apparent, 
«f dolng bodlly harm ; but apparent power 1b sufllclent" 

This view is sustained by many cases, only two of which will be 
cited: Commonwealth v. White, 110 Mass. 407; Beach v. Hancock, 
27 N. H. 233, 59 Am. Dec. 373. In Commonwealth v. White, the 
défendant had been convicted of an assault. The trial court instruct- 
ed the jury: 

"That if the défendant, within shooting distance, menacingly polnted at 
Harrington a gun, which Harrington had reasonable cause to belleve was 
loaded, and Harrington was actually put In fear of immédiate bodily injury 
therefrpm, and the eircumstances of the case were such as ordinarily to In- 
duce such fear in the mind of a reasonable man, that then an assault was 
committed, whether the gun was in fact loaded or not" 

In sustaining this instruction, the Suprême Court of Massachusetts 
said: 

"It is not the secret Intent of the assaultlng party, nor the undlsclosed fact 
of his ahlllty or inabllity to commit a battery, that Is materlal; but what 
his conduct and the attendlng eircumstances dénote at the tlme to the party 
assaulted. If to hlm they indicate an attack, he Is justlfled In resorting to dé- 
fensive action. The same rule applles to the proof necessary to sustaln a 
crlmlnal complaint for an assault. It is the outward démonstration that con- 
stitutes the mlschlef which is punished as a breach of the peace." 

In Beach v. Hancock, 27 N. H. 223, 59 Am. Dec. 373, the action 
was trespass for an assault. It appears from the statement of facts 
that: 

"The évidence tended to show that the défendant snapped the gun twlce 
at the plaintift, and that the plalntlfiC dld not know whether the gun was 
loaded or not, and that, in fact, the gun was not loaded." 

The court ruled that the pointing of a gun, in an angry and threat- 
ening manner, at a person three or four rods distant, who was ig- 
norant whether the gun was loaded or not, was an assault, though it 
should appear that the gun was not loaded. In upholding this in- 
struction the Suprême Court of New Hampshire, thus forcibly states 
the rule, which justified it: 

"We hâve a right to live in society wlthout being put in fear of Personal 
harm. But it must be a reasonable fear of which we complain. And it sure- 
ly iB not unreasonable for a person to entertaln a fear of Personal InJury 
when a pistol Is polnted at hlm In a threatening manner, when, for augbt he 
knows, it may be loaded, and may occasion his immédiate death. The busi- 
ness of the worid could not be carried on with comfort if such things could be 
done with impunity." 

Our conclusion is that when the court gave crédit to the testimony 
of the witnesses for the prosecution, as it did, and also found from 
the évidence ofïered by défendant that the pistol was unloaded, it 
should havc found the défendant guilty of a simple assault. 

The judgment is reversed, and the case remanded for a new trial. 
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BâGLI] IRON CO. t. COhXAR (two cases) 

(Clrcait Court Ot Appeals, Flfth Carcalt NoTember 18, 1907.) 

Nos. 1,736, 1,739. 

1. COEPOBATIONS— BÎLECTION OF DiEECTOBS— VXLIDITT. 

The stockholders ot a corporation présent at a regular annual meeting 
duly called by the secretary, although not a majority of ail the stock- 
holders, may legally elect dlrectors, and such dlrectors hâve power to In- 
stitute and prosecute a sait In the name of the corporation. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 12, Corporations, f 
1216.] 

2. Same— Suit bt Cobpobation— Right to Conteol. 

A board of dlrectors regularly elected by a majority of the stockholders 
of a corporation has power to control a pendlng suit Instituted in a fédéral 
court on bebalf of the corporation by a former board ; but, vehere it asks 
a dlsmissal of such suit, mlnorlty stockholders, at whose instance It was 
commenced and who désire its prosecution, sbould be glven leave to file a 
supplemental blll settlng up the facts, and to continue the suit in their 
owu right as stockholders and at thélr own expense on a proper com- 
pllance wlth equlty rule 94. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 12, Corporations, i 
791.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 

Pétition for Mandamus to the Circuit Court of the United States 
for the Northern District of Alabama. 

B. P. Crum, for appellent 
W. A. Gunter, for petitioner. 
J. B. Martin, for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, 
District Judge. 

PER CURIAM. The first-entitled case is an appeal in a suit in 
equity brought in the name of the Eagle Iron Company against its for- 
mer président, çharging mismanagement and conversion of the Com- 
pany property, and praying for restitution and an accounting. On a 
hearing, the Circuit Court dismissed the bill because it was not brought 
with sufficient authorization of the company, in that the persons claim- 
ing to be président and directors of the company and directing the 
suit were not legally chosen by the stockholders nor legally author- 
ized to control the corporation. The court, however, allowed said 
parties this appeal in the name of the company. 

The second entitled case is by pétition brought in this court in the 
name of the corporation by counsel claiming to repreSent the minority 
stockholders, praying a mandamus to require the Circuit Court to re- 
instate the first-mentioned suit and proceed to judgment (and as sug- 
gested by counsel) under the direction of the mmority stockholders 
and counsel of their sélection. 

It seems that at the regular annual meeting of the company held in 
April, 1906, a minority only of the stockholders of tlie company at- 
tended and participated in the élection of the directors who author- 
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jzed the institution of tlie first suit, and that at the next annual meet- 
ing, occurring after tlie suit was dismissed and the appeal was taken, 
a majority of the stockholders attended ànd elected the présent board 
of directors, which board authorizes and requests the dismissal of the 
appeal pending in this court, and also the mandamus case, and coun- 
sel authorized by the présent board and as representing the Eagle 
Iron Company, appellant in No. 1,736, and the Eagle Iron Company, 
petitioner in No. 1,739, now move to dismiss both of said cases. 
We conclude as follows: 

1. The stockholders of the Eagle Iron Company présent at the reg- 
ular annual meeting in April, 1906, duly called by the secretary, al- 
though not a majority of ail the stockholders, could legally elect di- 
rectors. 

2. The directors so elected could legally direct suit No. 1,736 to be 
prosecuted in the Circuit Court, and after dismissal could legally pros- 
ecute an appeal in the name of the Eagle Iron Company. 

3. The suit having been brought pursuant to such direction, the ma- 
jority of the stockholders could, at a subséquent regularly called an- 
nual meeting in April, 1907, elect other directors, and the new board, 
on assuming control, could direct and control the further prosecution 
of the aforesaid suit. 

4. But, when dismissal of such suit is moved for by the new board 
representing the majority stockholders, the minority stockholders, who 
first elected directors and brought the suit in the name of the Com- 
pany, should be permitted to file a supplemental bill stating the facts 
which occurred subséquent to the filing of the bill as to the control of 
the corporation and proposed dismissal of the suit, and praying for 
the relief sought by the original bill; and on such supplemental bill 
the court should grant leave to the minority stockholders to further 
prosecute the suit at their own expense, the same as if the suit had 
been originally instituted by them as stockholders suing in the name 
and right of the company, 

It follows that the motion made in this court October 28, 1907, on 
the day the case was set down for argument to dismiss the appeal, 
should be overruled, and the case should be remanded and reinstated 
on the docket of the Circuit Court, with leave to renew the motion 
to dismiss the cause in the Circuit Court, which motion, if made, 
should be granted, unless within a reasonable time, with leave of the 
court, a supplemental bill as above indicated, and complying with the 
ninety-fourth equity rule, except as to the last paragraph thereof , shall 
be filed by the minority stockholders who are interested in the fur- 
ther prosecution of the suit ; the costs of appeal to be paid by the Eagle 
Iron Company. 

The pétition for a mandamus, No. 1,739, should be dismissed at the 
costs of the parties (other than the Eagle Iron Company) who filed 
the same. 

And it is so ordered. 
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HBSSIAN T. PATTEN et al. 

(Circuit Court of Àppeals, Elghth Circuit. October 21, 1907.) 

No. 2,503. 

Afpbai. and Eeror—Review— Questions Considebed. 

A Question not put In Issue by the pleadlngs, nor covered by the decree 
of tbe court below, and the détermination of wlilch was not necessary to 
the décision made, wUl not be determined by the appellate courir although 
the trial court may hâve made a finding thereon. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 3, Appeal and Error, 
S§ 3331, 3341.] 

On motion for rehearing. Denied. 
For former opinion, see 154 Fed. 829. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. A pétition for a rehearing or for a 
modification of the opinion in this case, so that it may indicate the 
status of the claim made by William H. Patten to a homestead in his 
life estate in the lot and store building which he conveyed to Mrs. 
Taylor, has been submitted. The purpose and the prayer of the bill 
were that the deed from Patten to Mrs. Taylor, whereby he reserved 
his life estate and conveyed the remainder to her, which was made on 
February 15, 1902, should be adjudged fraudulent and void against 
the creditors of his estate in bankruptcy, and against the complainant, 
their trustée. The bill did not mention his claim for a homestead, 
nor did it seek any relief against it. The answer was that the deed 
assailed was valid, and the prayer of the défendants was that the re- 
lief sought by the complainant should be denied, that the deed should 
be declared valid, and that they should hâve gênerai relief. They did 
not pray for any adjudication or affirmance of any homestead claim 
of William H. Patten, To this answer the complainant filed a gên- 
erai replication. The défendants filed no cross-bill to establish or 
obtain an adjudication of Patten's claim to the homestead. There 
was, it is true, an averment in the answer that on October 33, 1903, 
Patten moved into the store building, that he .occupied the lot on 
which it stood as his homestead, and that he had then and subse- 
quently claimed it as such. The judge who heard the case below 
filed findings of fact and conclusions of law in which he declared that 
Patten occupied and claimed the property as a homestead, and that 
he had a valid homestead in it, before the proceedings in bankruptcy 
were instituted; but they were never carried forward to, nor em- 
bodied in, the decree which determined the suit, nor was an adjudi- 
cation of the homestead issue necessary to the decree that was ren- 
dered. That decree was that the bill be dismissed, and that the de- 
fendants recover their costs, and it contained no other adjudication. 
The resuit is that the question whether or not Patten had a home- 
stead in his life estate in this property was not presented for adjudi- 
cation by proper pleadings, it was not adjudicated in the court below, it 
was not presented to this court for review, nor was it herc decided. 
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The proceedings in this suit do not render that question res ad- 
judicata, and the motion for a rehearing, or for a modification of the 
opinion, is denied. 



SCHEOEDER t. UNITED STATES. 

ENGELHARD v. SAMB. 

(Circuit Court of Appeals, Second Circuit. November 8, 1907.) 

Nos. 76, 77 (4,242, 4,243). 

Cva/roua Dums— Cîlabsifioation— Flint Tixes— Specifio Design ation. 

Of the provisions In Tariff Aet July 24, 1897, c. 11, § 1, Schedule B, par. 
88, 30 Stat 155 [U. S. Comp. St 1901, p. 1632], (1) for "tiles, plaia un- 
giazed, one oolor, exceeding two square Inches in slze," and (2) for "tiles 
• • * seml-vltrifled, flint," etc., the latter Is more spécifie; and tiles 
embraced In both descriptions are dutlable under the latter. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 15, Customs Dutles, 
8 43.] 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Thèse are appeals by Rudolph Schroeder and Charles Engelhard 
from a décision of the Circuit Court, affirming décisions of the Board of 
United States General Appraisers, which had affirmed the assessment 
of duty by the coUector of customs at the port of New York. The 
opinion rendered in the Circuit Court is as foUows : 

HOUGH, District Judge. No Importance can be attached to the use of the 
Word "vitrons" by the witnesses. They evidently regard the word as synony- 
mous wlth "vitrlfied." The very matter hère lltlgated seems to hâve been 
consldered In G. A. 4,281 (T. D. 20,127) very shortly after the présent tarlft 
act went Into effect. Tiles of the same kind as are now under considération 
were also Investigated in G. A. 3,704 (T. D. 17,656) shortly before the pas- 
sage of ths act of 1897. Oomparlng thèse two décisions with the testimony 
In this case, I am convinced that the articles in question were, prior to 1897, 
Itnown as "fllnt tiles," and were Inserted in the act of 1897 by their trade 
désignation. I thlnli therefore that the sort of tile shown by the illustratlve 
Blxhlbit'A (November 8, 1906) was properly classlfled as a flint tile. I am in 
some doubt as to whether sald Ezhibit A is semi-vitrlfled, but the testimony 
on that head is not sufflclently strong to disturb the flnding of the Appraisers. 

The subject of protest in the second suit, as shown by Exhiblt 1 (175,685, 
February 16, 1906), seems to me to be clearly seml-vitrifled. 

The décision of the Appraisers is sustained. 

The case involves the construction of Tarifï Act July 24, 1897, c. 11, 
§ 1, Schedule B, par. 88, 30 Stat. 155 [U. S. Comp. St. 1901, p. 1632], 
reading as follows: 

"Par. sis. Tiles, plaln unglazed, one color, exceeding two square Inches in 
slze, four cents per square foot; glazed, encaustic, ceramie mosaic, vitrifled, 
seml-vltrlfled, fllnt, spar embossed, enameled, ornamental, band painted, gold 
decorated, and ail other earthenware tiles, valued at not exceeding forty 
cents per square foot, elght cents per square foot; exceeding forty cents per 
square foot, ten cents per square foot and twenty-flve per centum ad valorem." 

The articles in controversy were plain unglazed tiles of one color, 
exceeding two square inches in size. The Board of General Ap- 
praisers and the Circuit Court found them to be flint or semivitrified, 
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an4 held them to hâve been properly classified as such under the sec- 
ond subdivision of said paragraph. The importers disputçd the cor- 
rectness of the finding that they were either flint or semivitrified tiles, 
and contended further that, even if they were tiles of those classes, 
they were more specifically designated under the provision in the first 
subdivision for "tiles, plain, unglazed, one color," etc. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before tACOMBE, WARD, and NOYES, Circuit Judges. 
PER CURIAM. Décision afBrmed. 



JOHN BROMLBY & SONS v. UNITED STATES. 

(Circuit Court o( Appeals, Thlrd Circuit November U, 190T.) 

No. 9 a,773). 

CCSTOilS DUTIES-^OLASSIFICAtlON— FiNISHBD CASTINOS. 

Iron castlngs, which by careful addltlonal work bave been fltted as 
parts of machines, are no longer dutiable as "castlngs," under Tarlff Act 
July 24, 1897, c. 11, § 1, Schedule C, par. 148, 30 Stat 162 [U. S. Oomp. St 
1901, p; 1640], but bave been advanced to the condition of "articles 
• • • of Iron • * * partly * • • manufactured," under par- 
agraph 193; 30 Stat 167 [U. S. Comp. St 1901, p. 1645]. 

Appeal f rom the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For décision below, see 164 Fed. 399, afRrming a décision of the 
Board of United States General Appraisers, whidi had afifirmed the 
assessment of duty by the coUector of customs at the port of Phila- 
delphia. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 
Jasper Yeates Brinton (J. Whitaker Thompson, U. S. Atty., on the 
brief), Asst U. S. Atty. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. John Bromley & Sons, the appel- 
lants, bought certain lace machines from one Jardine, an English lace 
machine manufacturer. The machines were shipped in parts, each of 
which parts was numbered with the individual number of the machine 
for which it was made. The parts hère in question are standards for 
shafts and bed plates supportin^ such standards, and were described 
by Jardine in his invoice affidavits as "castings forming parts of ma- 
chines sold by me to John Bromley & Sons, Philadelphia." The col- 
lecter, and his action has been sustained by the Board of Appraisers 
and the Circuit Court, classified them, under paragraph 193 of the tar- 
if? act (Act July 24, 1897, c. 11, § 1, Schedule C, 30 Stat. 167 [U. S. 
Comp. St 1901, p. 1645]) as "Articles * * * composed wholly 
* * * of iron * * * partly * * * manufactured." 
From the decree of the Circuit Court so holding, the importers hâve ap- 
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pealed, claiming they should be classified, iinder paragraph 148, as 
"Castings of iron not specially provided for." 

We find no error in the Circuit Court's decree. While a cast-iron 
article always remains a casting of iron, no matter to what further 
process it may be subjected, and so falls under the gênerai term of cast- 
ings of iron, yet, under the proofs in this case, we are clear that thèse 
standards and bed plates are not "castings of iron not specially pro- 
vided for" in the tariff law, but fall within the letter and spirit of sec- 
tion 193 as being articles composed wholly of iron partly manufac- 
tured. They were found by the board to be "parts of the machines of 
which they formed intégral parts and in the values of which their 
values are included." They were cast by patterns and drawings to 
form parts of a machine ; the standards were drilled to receive shafts 
and to provide for bolting to tlie plates; and the plates were eut or 
machined across their faces to level them as standard seats. Holes 
were drilled and threaded in the plates so as to align with the bolts of 
the standards, and other holes were drilled, through which the ma- 
chine as a whole was clamped to the floor. Indeed, the testimony on 
behalf of the importer shows : 

"The order for the machlnery is given and ail thèse articles are supposed to 
corne to complète the machine." The work In this eountry Is to "Just fit and 
level them up." "No boring is done hère." They are "ail fltted and ready 
to be put up." "The exhibit belongs to the finlshed castings elass." 

In view of the careful work thus expended on them to fit them as 
parts of valuable machines, we are clear their character as mère cast- 
ings had merged into the hîgher mechanical plane of a manufactured 
article. 

The appeal is dismissed. 



MASON et al. t. CHICAGO, B. & Q. RT. CO. 

(Circuit Court of Appeals, Seventh Circuit October 9, 1907. Eehearlng De- 
nled NovemJljHBr 19, 1907.) 

No. 1,330. 

OoBPOBATiONS— Saie of Stock. 

The acceptance by défendant of a wrltten offer by plalntiffs, who were 
brokers, to sell certain stock and bonds of a rallroad company, which 
ofCer was expressly stated therein to be made by authority of a third 
person named who controlled such stock and bonds, dld not create a con- 
tract of sale between plalntiffs and défendant which would support an 
action by plalntiffs on defendant's refusai to aecept and pay for the se- 
curltiea from them, and its purchase of the same direct from their prin- 
cipal. 

In Error to the Circuit Court of the United States for the Easterti 
Division of the Northern District of Illinois. 

Merritt Starr, for plalntiffs in error. 
John J. Herrick, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
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BAKER, Circuit Judge. Plaintiffs in error, plaintiffs below, were 
defeated by the court's giving a peremptory instruction to the jury to 
return a verdict for défendant. 

The gênerai situation out of which this controversy arose was showa 
by undisputed évidence to be this : Dunn, at Philadelphia, had in his 
control, with authority to sell, practically ail the stocks and bonds of 
a small railway in Illinois. Défendant wanted to buy the road. Plain- 
tiffs were brokers at Chicago. After communications between plain- 
tiffs and Dunn, plaintiffs made a proposai to défendant that it should 
buy the stocks and bonds at certain prices. Défendant accepted, but 
later refused to hâve anything further to do with plaintiffs, and pur- 
chased the stocks and bonds directly from Dunn, 

The déclaration consisted of the common and four spécial counts, 
It is unnecessary to note the divergences of the spécial counts. They 
agreed in the foundational and characteristic averment that the parties 
had entered into a contract whereby plaintiffs had coyenanted to sell 
to défendant and défendant to buy from plaintiffs the stocks and bonds. 
The évidence in support of the alleged contractual relation between 
thèse parties was in the form of letters. Plaintiffs wrote to défend- 
ant: 

"We are advlsed by J. H. Dtinn, président of J. & St L. R. R., that the 
securltles coverlng the property are as follows • • • and that he has re- 
celved from the owners of the above securltles consents to sell the followlng 
• • * whlch we are authorlzed to offer on the followlng terms. • • • " 

Défendant answered : 

"We will accept the ofter of the securltles of the 3. êe Stïj. made by you." 

Plaintiffs did not offer to sell on their own account They merely 
covenanted that they had authority to offer to sell. In our judgment 
the trial court did not err in holding that this évidence failed to sup- 
port 'the above-mentioned averment of the spécial counts. 

The common count for goods sold and delivered is without support 
in the évidence. There was no express contract of sale by plaintiffs 
as sellers; and no contract between plaintiffs as sellers and défend- 
ant as buyer can be implied from df^endant's receipt of the stocks and 
bonds, for they were taken directly from Dunn, as Dunn's, on Dunn's 
account, and in pursuance of a separate contract with Dunn. 

If anything is owing to plaintiffs for services rendered, they must 
pursue some one else, for there is no évidence whatever to sustaln that 
count against défendant. 

The trial was not stopped at the close of plaintiffs' évidence in diief , 
and numerous assignments of error are predicated on rulings respect- 
ing the admission and exclusion of évidence during défense and rebut- 
tal, and concerning the rejection of proffered instructions. As plain- 
tiffs legally had no standing in court when their déclaration was left 
unproven, the other proceedings are of no concem. 

The judgment is affirmed. 
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VANDIVER V. UNITED STATES, 

(Circuit Court of Appeals, Third Circuit NoTember 11, 1907.) 

No. 3 (1,856). 

1. CCSTOMS DiraiBS— APPEAL FBOM GENEBAI. AFPBAISEBS— CONCLUSIVKNHt o» 

FiNDINGS. 

Findings of tbe Board of General Appraisers, unless unsupported or 
agalnst the weight of évidence, or additional évidence bas been talten, 
will not be disturbed by tbe courts on appeal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Dutles, 
§ 205.] 

2. Same— Décision by Coixectob of Custous— Pbesuuftion of Cobbeotnesb. 

The classification by a coilector of customs of imported goods under 
a tariff law Is presumably correct 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

Tbere was no opinion belovr. The Circuit Court affirmed a décision of the 
Board of United States General Appraisers, whlch hadafflrmed the asaess- 
ment of duty by the coilector of customs at the port of Philadelphla. The 
subject of the controver^ consisted of sulphur, whlch was shovvn by chemlcal 
analysis to contain In one Instance .0015 per cent of nonvolatile Impurltles, 
and in another instance .00437 per cent of ash. 

S. Morris Waln, for the importer. 

Jasper Yeates Brinton, Asst U. S. Atty., and J. Whitaker Thomp- 
son, U. S. Atty. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. The appellant, John L. Vandîver, 
imported certain sulphur and contended it was dutiable under para- 
graph 674 of the tarifï act (Act July 24, 1897, c. 11, § 2, Free List, 30 
Stat. 201 [U. S. Comp. St 1901, p. 1688]), viz.: 

"Sulphur, lac or precipitated, and sulphur of brlmstone, crude. In bulk, sul- 
phur ore as pyrites, or sulpburet of iron in ifs natural state, containing In ex- 
cess of twenty-flve per centum of sulphur, and sulphur not otherwise provld 
ed for." 

The coilector classified it as refined sulphur, under paragraph 84, 
viz.: 

"Sulphur, reflned or subllmed, or flowers of, elght dollars per ton." 

On appeal by Vandiver, the Board of (îeneral Appraisers, and there- 
after the Circuit Court, approved the coUector's action. The case tums 
on the question whether this sulphur was refined. Being invoiced by 
the shipper as "refined roU sulphur," it would seem the burden was on 
the importer to show the importation was not refined, as thus invoiced. 
The General Appraisers, after referring to the large mass of testimony, 
state that : 

"A careful considération of It strengthens the opinion that the sulphur is 
not crude, but is in fact reflned." 

We are of opinion the court below committed no error in adoptîng 
this view. The presumption was that the coUector's classification was 
156 F.— 61 
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correct. Pickhardt y. United States, 67 Fed. 111, 14 C. C. A. 341. 
And the collector's classification wàs supported by the findings of the 
Board of Appraisers. Thèse findings, unlessunsupported, against the 
weight of the évidence, or where additionàl évidence is before the 
court, will not be disturbed on appeal. Apgar v. United States, 78 
Fed, 332, 24 G. C. A. 113; In re Van Blankensteyn, 56 Fed. 475, 5 C. 
C. A. 679. 

The évidence warrailted the Board's finding, and the appeal is there- 
fore dismissed. 



HARDISON et al. V. BEINKMAN. 
(Circuit Court of Àppeals, Nlntb Circuit Noveinber 4, 1907.) 
■. No. 1,421. 

1. Patents— Infrinoement— Casino PœBroBATOB fob Wklls, 

TJje Hardlson patçntç, No. 650,318 and No. 086,691, for automatlc cas- 
Ihg pejfijrators for déép; Weils, are nelther of them for a ploneer Invention, 
■ btn; both'cbver comblnàtlons çfol*^, cléments only: thé comblriatlons being 
patËUt&^blé Improvements on the ptlor art and èntltled to protection 
ag^ii»^ Ipfrlngement, but not such. as to entitle the Claims to a broad 
constrnctlbn. As'bo construed, nelther patent Is. Infringed by the ma- 
chine of the Brlnkman patent, No. 728,625, whlch contalns no friction de- 
vlce ; that belng an essentlal élément in the comblnatlon of both the Har- 
dlson patents. , 

2. Samï^-Consteuction dp Claims — Impbovement Patents. 

In a combination patent for an Improvement In the arrangement or 
adaptfa^ioQ of old elempnts, the Inventer Is not èntltled to a broad later- 
pretatloa of the doctrine of mechanlcal équivalents, so as to cover a de- 
vice not specifleally included in his clalms and speciflcatlon. 

[Ed. Ndte.— For èases in point, see Cent Dlg. vol. 38, Patents, §§ 249, 
■-■254'^i]"' 

8. Same— liiMiTAnoN BY Specifio DesCbiption. 

A patentée Is bound by his clalms, and cannot clalm a broader inven- 
tion thantha^ whlch he bas specifically described thereln, even though he 
' may hâve been èntltled to make broader clalms. 

[Ed. Note.-^For eas^ In point see Cent. Dlg. vol. 38, Patents, § 241.] 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Southern District of «California. 

The appellants brought suit in the court below to enjoln the alleged in- 
frlngement of two lettçrs' patent Issued to Ei A. Hardlson on May 22, 1900, 
and November 12, 1901, numbered respectively, 650,318 and 680,691, for im- 
prov^nents in automatlc casing perforators for deep wells. The earller of 
thèse two patents, ■vrhlch wHl be hereln referred to as the "flrst Hardlson pat- 
ent,'' is described as îollows: A wheelTcarrier sUde, B, in a slideway, a, in 
the body, A; the upper ends ;of the carrier belng provided with a transverse 
sIDt In whlch Is motnted tlie axle, c, of the perforatlng ■Wheel, C, the body 
of the perforator beilng provided with a diagonal slot a'. The lower end of 
the slot a', forma the seat for the axle of the perforating^wheel when In an 
operatiiig position. A latch is pivotëd to the carrier-slldè, B. The latch la 
provided with a flnger, d, and with a catch, d'. On one slde of the' latch is 
a flat spring, fixed on the carrier, B, and pressing against the edge of the 
latch. The bottom of the body portion of the perforator Is provided with a 
Beat or soeket, a' ' ', adapted to receive this flnger, d, of the latch when the 
perforator is set to be lowered into thé. well, and with a shoulder or latch 
catch, ia,",5o receive the hook, d', ofttje latch when the perforator is to be 
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drawn out of the well. Attached tothe lower end of the carrier, B, are bow 
-springs, b, designated In the spécification and claims as a friction device, th» 
office of wUicli is to engage the casïug to teinporarily hold the slide statiouary 
wlth relation to the body of the perforator. In practical opération, when the 
tool is to be lowered into the casing, the friction device, b, wlll be Inserted in- 
to the casing and the tool lowered somewhat, thus causlng the body to de- 
scend along the siide, B, and at the same time the latch, D, Is held to cause 
the flûgèr, d, to engage the latch-holdlng catch, a", so that the latch Is held 
out of its catching position. When the tool has reached the desired place 
In tbe castog, the body. A, will be drawn up and the weight of the slide and 
the friction device, b, will hold the slide from Immediately foilowlng the 
body of thé tool, and as the latter rlses the wheel, 0, being acted upon by 
the wall of the guldeway, a', Is drlven to one side, thus to project the spurs 
of the perforatlng-wheel outward to perforate the casing. It is then drawn 
up, and the points of the wheel plerce the casing at Intervais, untli the line 
of perforation has been made to the proper height. Then the tool is lowered a 
short distance, and the friction device wlll temporarily hold the slide, thus 
allowing the body to corne down and to engage the latcû which loclis the 
slide to the body of the perforator. Then the tool may be drawn upward out 
of the casing. It wlll bë observed that thls device opérâtes upon an upward 
movement onjy. 

Hardison's second patent Is for a perforator whlch opérâtes upon a downc 
ward moyèment of the tool, thereby obtainlng the advantage of the weight of 
the tool lu m^liing the perforation. In the second patept, the body of the 
perforator Is the same as In the flrst, except that the diagonal slot has Its 
position reversed, and Is provided with aju extension running parallel with 
the length of the body. The bottom of the oblique portion of the slot is at 
the center of the body of the perforator, and the top of the oblique portion 
thereof Is to the «ide of the center. The resuit is that the axie of the per- 
foratlng-wheel occupied by the oblique slide Is projected outward towards 
the periphery of the body and opérâtes to perforate on the downward strolie. 
In the second patent a latch is pivoted on the carrier as In the first, but it 
is provided only with a flnger. In place of a flnger and hooli as in the flrst 
patent. At the iower end a friction device is used as in the first patent 
Owlng to the change of opération whereby the perforation is done upon the 
downward stroke, it is no longer necessary to loclî the wheel-carrier to the 
body when it is desired to withdraw the perforator from the well ; for the 
friction device by its contact wlth the Interior of the casing holds the car- 
rier In such a position as to cause the perforating-wheel to be drawn into the 
body of the perforator, so that in withdrawing the same there is no contact 
of the points of the perforating-wheel with the casing. 

The perforator used by the appellee was patented to him on April 28, 1903, 
by letters patent No. 726,625, for an improvement Iq well-tube apparatus. 
This invention has a pointed wheel, a wheel carrier, sliding grooves in the 
body of the perforator, and diagonal slots, as In both the patents of Hardison. 
It has no friction device, however. The tool carrier has the opposite side 
arms thereof connected at their Iower end by a plate, B^, from whleh a de- 
pending rod, Bs, extends; said rod being provided between its ends wlth a 
holding groove, B*, and at Its iower end wlth a contact plate, B". The por- 
tion of the rod, B», beyond the head. A», of the cyllnder, is surrounded by a 
sprlng clasp, B», adapted to seat in the groove, B*, and retain the spring un- 
der compression. In the opération of the Invention the sprlng, C, is placed 
under tension by compressing the same, and is held in such position by the 
spring-ciasp upon the rod of the tool-carriér, and the perforator is then lower- 
ed into the weil tube. When it reaches the bottom thereof the contact plate 
bears upon the support there found, and the weight of the perforator and its 
connected parts forces the spring-clasp from the groove in the rod, thus trip- 
ping the spring, whlch by its expansion throws the cutter-wheei toward the 
top of the inclined slot and upward against the casing. The perforator is 
then ralsed from the bottom of the weil to the point where It is desired to 
form the apertures, and the cutter-wheel rolls against the side of the casing 
in such upward movement wlthout perforating the same. Whea the point t» 
be eut has been reached, the tool is agaiu lowered, ^nd the teusion-spring; bj 
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boldlng the wheel In contact with tlie well-tube, permit» the welgM of tho 
perforatbr by the Inclined slot connection wltb the axis of the wheel to force 
tiie latteif outward through the tube, so thàt each cutter upon the wheel forma 
an apei^ture as it contacts with the tube. When the perforating has been ef- 
fééteà, the tilbe may be ralsed from the well, as such movement relaases the 
cuttiiig tôOl from the tublng. 

The clalms Involvefl In the suit are the flrst claim of each of the Hardlson 
patents. The flrst claltii of the flrst patent reads as follows: 

"1.' A casing perforator comprlslng a body provlded with an oblique way, a 
perf oràtlng Wheel havlng Its axle mounted to run In such way, a slidlng wheel 
carrier In which the axle of the wheel Is Jdumaled to rotate, a friction devlce 
oonnected with the wheel carrier to engage the casing to tempôrarily hold the 
wheel Carrier statlonary with relation to the body of the perforator, a latch 
plvoted to the wheel carrier to hold thè wheel carrier In Its elevated position 
with relation to the body, and means for tempôrarily holding the latch out 
of engagement with its catch on the body of the perforator." 

The flrst claim pf the seicond Hardlson patent is as follows: 

"1. A casing perforator coiriprlslng a. perforating tbol carrier f umished with 
a frlctlohàl devlce for engagement with the well casing, a body with whlch the 
carrier 1b slidlngly connectèd, a perforating tool mounted on the carrier to 
moTe laterally and longltudlnally of the body, said body being furnished with 
a guide eitendlng along the body and adapted and àrrangéd to hold the per- 
forating tool out of operatlve adjustment when said tool Is at Its lower posi- 
tion and infellned upwàrdly toward that side of the body from whlch the per- 
forating tool l8 to Project when In operative position, and means for tempô- 
rarily holding the body from sllding do^si^n the carrier when the apparatus la 
descendlÉg'Wlth the frldtlonal devlce In contact with the well casing." 

The trlâl cotlrt found that thé appellee had not Infrlnged the claim of elther 
patent, and dismissed the bill. ' 

J. J. Sçrivner and Chas. E. Townsend, for appellants. 
Frederick S. Lyon, for appellee. 

Befoi-e GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
construction of the daims of the appellants' patents dépends largely 
upon the question whether or not the inventions are of a primary na- 
ture. It becomes necessary, therefore, to consider the prior inven- 
tions and the state of the art. On May 27, 1884, A. W. Benson ob- 
tained a patent on a well-pipe cutter which exhibits the body provided 
with an oblique slide or guard, the axle of the perforating-wheel trav- 
eling therein, and guided thereby into and out of operative position 
in the same manner as in the appellants' perforators. The upper end 
of the slot is at the center of the body of the perforator, and the low- 
er end thereof is toward the periphery thereof, so that as the cutter 
is moved downward in the slot the periphery of the perforating-wheel 
is projected beyond the body of the perforator. Bow springs are 
used as a friction device at the bottom to prevent the movement or 
turning of the perforator in the well casing. To move the perforator 
into or out of operative position a screw is used, which projects up- 
ward from the slotted pièce through a threaded sleeve connectèd with 
the wheel carfief by means of a collar. 

On April 12, 1898, A. J. Bramlette obtained a patent for a pipe slit- 
ter and perforator, which has a body and an oblique slot corresponding 
with the appellants' perforators. The oblique slot is so placed that its 
upper end is àt the center of the body, and it£ lower ead at or near 
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the edge of the body, so that the downward travel of the axle of the 
perforator wheel projects the cutter beyond the body and into operat- 
ing position. A carrier is connected with the axle of the perforating- 
wheel, to which is attached a rope or cable leading out of the well. 
The perforator is lowered into the well to the desired depth, and upon 
the upward pull of the body the wheel will slide to the bottom of the 
slot and be brought into operative position. To withdraw the perfora- 
tor from the well, the rope attached to the carrier will lift the per- 
forating wheel to disengage it from the casing. There is évidence in 
the record that the Bramlette perforator had been extensively used 
prior to the time of the Hardison patents, that as many as 500 oil and 
water wells hâve been perforated therewith, and that at the time of 
the taking of the testimony in the court below about 20 well borers 
were using the same and paying royalty therefor. 

Another patent prior to those of the appellants is the Harris pat- 
ent, issued in 1879, for a device for extracting or splitting tubular 
casings of oil wells. In that device a swinging knife is pivoted in 
the body of the tool, and is so weighted as by gravitation to lie in 
operative position. To insert the tool in the well casing, the cutter is 
locked in inoperative position by means of a sliding rod, which catches 
in a notch therein, where it is held against the tension of a spring. 
The rod is held up in that position by the frictional device of bow 
springs at its lower end, which prevents the release of the cutter 
while it is being lowered into the well casing. When the tool has 
been inserted into the casing and moved downward to the point where 
perforations are to be made, tlie body is drawn upward, the friction 
device holds the rod stationary, whereby it is disengaged from the 
knife, and the knife instantly résumes its normal position and is 
brought into engagement with the casing. The perforation is accom- 
plished by forcing the tool downward until the point of the knife is 
driven through the casing. The tool may be drawn upward a slight 
distance, and the body again lowered, and this may be continued to 
form a séries of perforations. The effect of raising the tool is to 
throw the knife within the body of the carrier and out of engagement 
with the well casing. It is contended that this invention has no place 
in the prior art, for the reason that it was intended not to perforate, 
but to split casings, so as to cause them to collapse in order that they 
might be drawn from a well ; but, as we hâve seen, it is apparent that 
it can be used for the purpose of perforating, and as it is furnished 
with a friction device Connecting to a rod which engages the cutter and 
holds it out of engagement with the casing in lowering the tool into 
the well, and again in throwing it into operative position when the de- 
sired point has been reached, it is évident that it is an invention which 
is to be reckoned with in ascertaining the prior state of the art. 

In thèse three devices which preceded the appellants' patents we find 
ail the éléments of the appellants' perforators. In the Benson and the 
Bramlette patents we find the perforating wheel; the oblique slots 
guiding the same to and from its operative position. In the Harris 
and Benson patents we find the use of a frictional device, and in the 
Harris patent such device is used for the same purpose and in sub- 
stantfally the same manner as in the appellants' perforators. The ap- 
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pellants lay much stress upon the automatic feature of : their perfora- 
tors, and contend that Hardispn was the first to perfect an automatic 
tool. But, it is clear that the Harris device is automatic in the same 
majriner and to the same degree as those of Hardison. In brief, Hardi- 
son adopted the friction device of the Harris patent and combined it 
with the Bramlette patent. He was not the inventor of either a device 
or a combination that was whoUy new; nor did he accomplish a new 
resuit. His inventions wçre mère improvements of what had gone 
before. They marked an advance in the art sufficient to be patentable 
and to deserve protection against an infringer who appropriâtes it or 
colorably invades it. 

, We next approach the question of infringement. The issuance of 
a patent to the appellee créâtes a prima facie presumption oî a pat- 
entable différence from the inventions of Hardison. Miller v. Eagle 
Mfg. Co„ 151 U. S. 186, 208, 14 Sup. Ct. 310, 38 L. Ed. 121. The 
appellee's perforator adopts the body of the Bramlette perforator, as 
does Hardison, with the exception that the opération is upon the down- 
ward instead of the upward stroke. But the appellee uses no friction 
device. He uses a coiled spring which in its normal position holds 
the carrier in operating position. When his perforator is once put in 
opération, the only part in contact with the casing is the body of the 
perforating wheel. In the place of a latch to lock the body from slid- 
ing down the carrier while being lowered into the well, he uses a 
catch to hold the carrier from sîiding up the body, Which it would 
otherwise do ùnder the tension of the coiled spring; but to release 
that catch no friction deviCe is necessary and none could be used. The 
Hardison perforators are put into opération by the tension of the fric- 
tion device holding against the interior of the well casing and keeping 
the ca;rrief stationary while the body is being puUed up and away 
from it. To put the appellee's perforator into operative position it 
is necessary only that it impinge momentarily against the bottom of 
the well. After that is done the rod below the carrier performs no 
further futtction, and at no time is frictional contact utilized. But in 
the Hardison perforators the function of the friction device is contin- 
uons and indispensable throughout the opération, and frictional con- 
tact with the interior of the well casing is the law of their opération 
from thè time #hen the perforators are lowered into the well until 
they are removed therefrom. 

Turning, then, to the claims of the Hardison patents, we hâve to in- 
quire whethèir the appellee uses the same or similar means and adopts 
the substantial manner of co-operation of the means. It is contended 
that claîm 1 of eadi patent is infringed. Claim 1 of the first Hardi- 
son patent spécifies, among other éléments: 

"A friction, device connected with the wheel-carrler to engage the casing to 
temporarlly hbld the wheel-carrler stationary with relation to the hody of 
the perforator." 

Claim 1 of the second Hardison patent spécifies : 

"A casing perforator comprlslng a perforating- tool carrier furnlshed with 
a friction device for engagement with the wheel-casirig." 
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In both of thèse claims ihe combination is explicitly limited to the 
use of a friction device which at ail times bears upon the interior of 
the well casing, and at ail times governs and controls the action of the 
perforating wheel. In the appellee's perforator, as we hâve seen, 
there is and can be no friction device. A mechanical équivalent which 
may be substituted for an omitted mechanical élément in a combination 
claim is one that performs the same fonction by applying the same 
force to the same object through the same means and mode of appli- 
cation. In a combination patent for an improvement in the arrange- 
ment or adaptation of old éléments, the inventor is not entitled to a 
broad interprétation of the doctrine of mechanical équivalents, so as 
to cover a device not specifically includcd in his claims and spécifica- 
tions. Miller v. Eagle Mfg. Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 
ly. Ed. 121. Without going further into the spécifications of the claims 
of the appellants' patents, it is sufficient to say that the combinations, 
as we hâve pointed out, limited as they are by the prior state of the 
art, and explicitly stated as they are in the claims, distinguish the ap- 
pellants' from the appellee's perforators, and the latter, lacking the 
essential élément of the friction device, does not infringe. It is not 
necessary to irtquire whether Hardison has by his claims unneces- 
sarily limited his invention, or whether he might hâve so worded the 
same as to cover the combination which was adopted by the appellee. 
He must be held to the combination which is described and claimed 
so explicitly. Said Mr. Justice Bradley, in Keystone Bridge Com- 
pany V. Phœnix Iron Company, 95 U. S. 274, 278, 24 L. Ed. 344 : 

"When a claim Is so expliclt, the courts cannot alter or enlarge It. If 
the patentées hâve not claimed the whole of thelr Invention, and the omission 
has been the resuit of Inadvertence, they should hâve sought to correct the 
error by a surrender of their patent and. an application for a reissue. They 
cannot expect the courts to wade through the hlstory of the art, and spell out 
what they mlght hâve claimed, but hâve not claimed. • • * But the 
courts hâve no right to enlarge a patent beyond the seope of Its claim as al- 
lowed by the Patent Office, or the appellate tribunal to which contested ap- 
plications are referred. When the terms of a claim In a patent are elear and 
distinct (as they always should be), the patentée, in a suit brought upon the 
patent, is bound by it Merrill v. Teomans, 94 U. S. 568, 24 L. Ed. 235. He 
can olahn nothing beyond It. But the défendant may at ail times, under 
proper pleadings, resort to prior use and the gênerai hlstory of the art to 
assail the valldlty of a patent or to restraln Its construction. The Ôoor is 
then opened to the plalntiff to resort to the same kind of évidence in rebuttal ; 
but he can never go beyond his claim. As patents are procured ex parte, the 
public Is not bound by them ; but the patentées ara And the latter cannot 
show that thelr invention Is broader than the terms of thelr claim; or, If 
broader, they must be held to hâve surrendered the surplus to the publio." 

The decree is affirmed. 
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GENERAL CHEMICAL 00. y. BLACKMORB. 

(Olrcolt Court, S. D. New York. November 20, 1907. On Settlement of Final 
Decree, November 27, 1907.) 

1. Patents— Intebfebencb Sttits— Scope or Décision. 

In a suif under Rev. St. § 4918 [U. S. Comp. St. 1901, p. 3394], for re- 
lief against an alleged Interferlng patent, upon the establishment of an 
Interférence, It is the duty of the court to Investigate and décide any ques- 
tion concemlng the valldlty of elther of the patents ralsed by the plead- 
IngB in the case. 

2. SaMK— iNTEBFEBENOœ— VALIDITT OF REISSUE. 

The Blackmore relssue patent. No. 11,995 (original No. 686,022), for a 
proœss Of maklng sulfurlc anhydrld, clalms 6 to 11, Inclusive, which vi^ere 
added to those of the original patent, cover the prior invention disclosed 
by the Knietsch patent. No. 652,119, and are vold for Interférence as 
against such patent Sueh relssue Is also wholly vold as not authorized 
by Rev. St t 4916 [U. S. Comp. St. 1901, p. 3393], because the original 
patent was not invalld for defective or insufflcient description or clalms, 
and because the relssue, moreover, seeks to cover an entlrely différent 
alleged Invention, namely, that of the Knietsch patent 

In Equity. On final hearing on bill to set aside and déclare void 
certain claims of defendant's patent as interfering. Action brought 
under section 4918, Rev. St. [U. S. Comp. St. 1901, p. 3394], and the 
bill further prays that defendant's patent, being a reissue, be declared 
void under section 4916. 

Briesen & Knauth, for çomplainant 
Charles S. Jones, for défendant. 

HOUGH, District Judge. The çomplainant is the owner by as- 
signment of letters patent No. 652,119, issued June 19, 1900, for a 
"method of making sulfuric anhydrid," hereinafter called the "Knietsch 
patent." Défendant is the owner of reissue No. 11,995, granted May 
27, 1902, whereof the original patent was No. 686,033, dated Novem- 
ber 6, 1901, and both the original and reissue are for a "process of 
making sulfuric anhydrid," and are hereinafter spoken of as the Black- 
more patent and reissue. 

The first two claims of the Knietsch patent are as foUows : 

"1. The process of making sulphurlc anhydride which consista in passlng 
a gaa containing sulphur dloxlde and ozygen through a chamber containlng a 
contact substance whlle removlng from the contents of sald chamber ezcesa 
of beat due to the reaction, substantially as descrlbed. 

"2. The process of making sulphuric anhydride which consista in passlng 
a gas containlng sulphur dloxlde and oxygen through a chamber containlng a 
contact substance whlle maintalning in sald chamber a température which at 
the hottest part of sald chamber is between the composlng and decomposlng 
température of the aulphurlc anhydride belng formed, substantially as de- 
scrlbed." 

And the last six claims of the Blackmore reissue are as foUows : 

"6. The process of making sulfuric anhydrid, which consista in oxidizing 
aulfur dioxid whlle maintalning the température below the dlssoclatlng-polnt 
of snlfur trloxid, substantially as descrlbed. 

"7. The process of producing sulfuric anhydrid, which consista in convey- 
Ing snlfur dioxid In contact wlth an oxidizing agent at a température below 
tbe dlsaoclating-point of snlfur trioxld, substantially as descrlbed. 
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"8. The process of maklng sulfurlc anhydrid, wMcb consiste In subjecting 
Bulfur dloxld to the action of an oxldizing agent whlle maintalning the tem- 
pérature below the dissodating-point of sulfur trloxid, substantially as de- 
scribed. 

"9. The process of maklng sulfurlc anhydrid, which conslsts In oxidizlng 
Bulfur dioxid and maintalning the température below the dissoclatlng-point 
of sulfur trioxid by réfrigération, substantially as described. 

"10. The process of making sulfurlc anhydrid, which conslsts In unltlng 
sulfur dioxid with oxygen while maintalning the température between the 
combining and dissociating point of sulfur trioxid by controlied beat and ré- 
frigération, substantially as described. 

"11. The process of making a compound composed of one atom of sulfur 
and three atoms of oxygen which consists in uniting substances forming the 
compound while maintalning the température below the dissociating-polnt of 
sulfuric anhydrid by réfrigération, substantially as described." 

Before application made for the patents in suit or any of them, it 
appears that there were two well-known methods of making sulfuric 
anhydrid. The chamber process consisted essentially of permitting 
sulfur dioxid, when introduced into a chamber or retort, to extract 
the necessary additional atom of oxygen from a substance therein con- 
tained, with the resuit that the dioxid became trioxid, the oxidizing 
substance undergoing by this chemical process both a chemical and a 
physical change. The other, or contact, process, consisted essentially 
in introducing sulfur dioxid and free oxygen (i. e., a gaseous oxidizing 
agent) into contact with an unchanging or catalytic substance, result- 
ing in the union of the sulfur dioxid and oxygen into sulfuric anhydrid 
without, so far as known, any change either chemical or physical tak- 
ing place in the catalytic material. Prior to Knietsch's invention, the 
chamber process was both scientifically and commerdally practiced and 
practicable, while the catalytic process, though scientifically approved, 
was not commercially successful. Since Knietsch's invention, it is ap- 
parently admitted that the catalytic method has become commercially 
suprême, because this inventor ascertained that the high température 
resulting from the chemical reaction on union between oxygen and 
sulfur dioxid was the true cause of the absence of commercial success ; 
and it therefore follows that the essence of Knietsch's patent consists 
in température control at the time and place of reaction, as claimed in 
the foregoing extract from his patent. 

The nature of Blackmore's reissue is to be understood only from an 
examination of his original patent and the claims thereof and the earlier 
claims of his reissue which reproduce the latter. By thèse claims 
Blackmore asserted title to a modification of the chamber process, 
i. e., reoxidization of a metallic oxid from which the necessary atom of 
oxygen had been extracted by sulfur dioxid meeting the same in a re- 
tort, accompanied by réfrigération at the time and place of chemical 
action between the dioxid and the metallic oxid. It does not appear 
that the réfrigération was to be constant, but only to be applied if nec- 
essary, for, as stated in his patent, Blackmore suggests that, "if metal- 
lic oxid beats too rapidly during reaction, it may be refrigerated to 
keep below dissociating point of sulfuric anhydrid." It appears to be 
proven, therefore, that Knietsch claims and introduced a definite and 
stated improvement in the catalytic method — i. e., température control 
— and that Blackmore by his patent and the earlier claims of his reis- 
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sue introduced a definite and stated modification of the chamber process 
•^i. e., reoxidization of the metallic oxid after reaction with sulfur di- 
dxid acc6iflp>anîed by réfrigération if necessary. 

It is admitted by Blacl<more that the quoted claims of his reissuc 
cover the catalytic process, as well as the chamber method, and do so 
by covering the whole scheme of température control. And it is there- 
fore argued that, since the Blackmore reissue is for a generic inven- 
tion and the Knietsch patent for a spécifie one, there can be no inter- 
férence within the légal meaning of that word. But assertion is not 
proof , and the défendant has introduced no évidence in this cause ; 
and, if it be shown that the method of producing sulfuric anhydrid 
shown in claims 6-11 of the Blackmore reissue is consistent only with 
the catalytic method, then it is plain that such daims interfère with 
those df Knietsch, which are specifically confined to that method alone. 
Whether this be true is largely a question of fact, and from the only 
expert testimony adduced (that of the complainant) , and the reading 
of the claims themselves, I fail to see how sulfur dioxid can be con- 
veyed in contact with an oxidizing agent (claims 6, 7), or how sulfur 
dioxid can be subjected to the action of an oxidizing agent (claim 8) 
at a température below the dissociating point of sulfuric anhydrid 
without the présence of à gaseous oxidizing agent at the point of reac- 
tion ; and this is specifically not Blackmore's invention. And since 
free oxygén is the only gaseous oxidizing agent shown by the évidence, 
and sulfur dioxid and free oxygen will not unité into sulfuric an- 
hydrid (commercially at ail events), éxcept by the contact method, it 
follows that the only reasonable interprétation of the quoted claims of 
the Blackitiore reissue renders them a rather obscure description of 
the Knietsch discovery. I am therefore of the opinion that the pat- 
ents iri suit do contain claims in comnion and are therefore interfering 
patents. It appears by the printed copies of the patents and reissue 
introduced in évidence that Knietsch's application was filed July 14, 
1898, that for Blackmore's patent February 16, 1900, and that for the 
reissue March 29, 1902. On the authority of Drewson v. Hartje Paper 
Mànufacturing Co., 131 Fed. 734, 65 C. C. A. 548, 1 am of the opin- 
ion that the Knietsch patent covers the earlier invention. 

Upon the construction of the reissue above made, it appears clear 
that the Blackmore reissue not only enlarged the claims of the original 
patent, but sought to cover and does purport to cover an entirely différ- 
ent alleged invention, and is therefore void. I think that the plain lan- 
guage of Rev. St. § 4918 [U. S. Comp. St. 1901, p. 3394), authorizes 
the court in an action such as this to déclare "either of the patents (in 
suit) void in whole or in part," and does not confine the décision to in- 
validity for anyiespecial reason; the only limitation of the statutory 
power being that the adjudication shall not "aflfect the right of any 
person except the parties to the suit and those deriving title under them 
subséquent to the rendition" thereof. An inquiry concerning the va- 
lidity or invalidity of this reissued patent can afifect no one but the 
parties hereto, and, as to those parties, I think it clearly the duty of the 
court upon establishment of an interférence to investigate and décide 
any question concerning the validity of either of the patents raised by 
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the pleadings in the case. Palmer Fire Co. v. Lozier, 90 Fed. 732, 
33 C. C. A. 255. 

There will be a decree for the complainant in accordance with the 
prayer of the bill. 

On Settlement of Final Decree. 

Defendant's counsel desires to hâve a record made of the fact that at 
the hearing herein he did object that the date of application for the 
Knietsch patent was not properly proven by the introduction in évi- 
dence ôf a printed copy of the spécification, claim, and drawings in 
the usual form. As this event did occur this note is made of it. It is 
also true that upon this objection being taken counsel for complainant 
produced and tendered a certified copy of said application for the ex- 
amination of objecting counsel, who, however, preferred to stand upon 
his objection. The form of decree propounded by complainant fol- 
lows that printed in Sturges v. Van Hagen, 6 Fish, Pat. Cas. 572 ; Fed. 
Cas. No. 13,570. To this form objection is made because, interférence 
having been found to exist herein between the claims of the Knietsch 
patent and a part only of the claims of the Blackmore reissue, it is 
beyond the power of the court to do more than to adjudicate the pri- 
ority of the Knietsch patent over the interfering claims of the Black- 
more reissue, leaving the reissue valid for the claims not interfering; 
and this resuit is claimed to flow f rom Gage v. Herring, 107 U. S. 
640, 2 Sup. Ct. 819, 27 L. Ed. 601, as recently interpreted in Rawson 
V. C. W. Hunt Co., 147 Fed. 239, 77 C. C. A. 381. 

The doctrine of thèse cases I do not think applicable hère, because 
the Blackmore reissue not only added certain claims to the original 
patent, which added claims are in my opinion void as against the 
Knietsch patent, but it also embodied in the spécification or descrip- 
tion many statements utterly unrelated to the original Blackmore 
patent, obviously intended to cover the new claims hère found to be 
interfering, and from which, if the rule of Seabury v. Am Ende, 152 
U. S. 567, 14 Sup. Ct. 683, 38 L. Ed. 553, be applied. the interpréter 
skilled in the art could infer nothing but an attempt to cover Knietsch's 
prior invention. If, therefore, I am right in believing that the as- 
certainment of interférence authorizes the court in proceeding to pro- 
nounce invalidity of the reissue in suit, I feel clear that the original 
Blackmore patent was not itself invalid from defective description or 
irisufficieht description, or from defective or insufficient claims. There 
was therefore no right at ail to a reissue, and the same must be pro- 
nounced wholly void. 

I do not wish, however, to compel défendant to exercise unusual 
haste in taking his appeal, and hâve therefore enlarged the period for 
cancellation of defendant's reissue from the 30 days asked for to "three 
calendar months." 
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BLBOTRIC OANDT MACHINE CO. T. MORRIS. 

(arcult Cburt, B. D. AUssouri. September 22, 1905.) 

No. 5,040. 

1. Patents— OoNSTBUCTioN or Claims— Pionbeb Invkrtion. 

A machine for making on a commercial scale and more cheaply an ar- 
ticle prevlously made only by hand is a pioneer laventlon, and a patent 
therefor Is entitled to a libéral construction. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 38, Patents, Sg 46, 
230.] 

2. SaMB— RULES OF CONSTEUOTION. 

Where the valldity qt a patent Is In doubt because the clalms are am- 
blguous, that construction is to be preferred which sustalns the patent 
rather than that wlilch would render It Invalld. 

[Bîd. Note.— For cases in point, see Cent Dlg. vol. 38, Patents, {{ 230, 
231.] 

8. Same— UsK or Refebenok Lettebs in Cï.aiii. 

The use of référence letters In a clalm of a patent does not conflue 
the clalm to a part havlng ail of the characterlstlcs of that shown in the 
drawlng, but it covers ahy équivalent of mich part 

[Ed. Note.— For cases In point see Cent Dlg. vol. 38, Patents, f 248.1 

4. Same— Suit fob Infeingement— Défenses. 

It is not a défense to a suit for infrlngement of a patent that the allég- 
ea infrlngliig devlce was made in accordance witb a later patent 
[Ed. Note.— For cases in point see Cent Dlg. voL 38, Patents, { 448.] 

6. Same— Anticipation— Devices in TUssussut Abts. 

A patent is not antlclpated by prlor patents for devlces used in dif- 
férent arts which were not intended to accompllsh and did not in fact 
accomplish the objects and purposes of the invention of the patent In suit 

[Ed. Note.— For cases in point see Cent Dlg. vol. 38, Patents, S 89-] 

6. Saue. 

Prlor patents which refer Incidentally or Inferentially to features which 
take practlcal form and embodlment in a later patent do not antlclpate 
such later patent where it is the only one which solved the problem. 

[Ed. Note.— For cases In point see Cent Dlg. vol. 38, Patents, $ 79.) 

7. Saue. 

Anticipation is not made out by the fact that a prlor exlstlng devlce 
shown in a prlor patent may be easily changed so as to produce the same 
resuit as that of the patent In suit where the prior devlce was in common 
use, and it dld not occur to any one to mabie the change tintil it was sug- 
gested by the patent In suit 

[Ed. Note. — For cases in point see Cent. Dlg. vol. 38, Patents, { 61] 

5. Same— Inebingement— Candy Machine. 

The Morrison and Wharton Patent No. 618,428 for a candy machine for 
making floss or spun candy was not antlclpated, discloses Invention, and 
is entitled to a libéral construction. Clalm 1 also held liifringed. 

In Equity. On final hearing. 

Judson & Green, for complainant 
Higdon & Longan, for défendant, 

FINKELNBURG, District Judge. The complainant is the owner 
of letters patent No. 618,428 that were issued on the 31 st day of Jan- 
uary, 1899, to William J. Morrison and John C. Wharton, of Nash- 



ELECTRIC CANDT MACHINE CO. V. MORRIS. 973 

ville, Tenn., for improved candy machines, and it brings this suit 
against the défendant claiming that he has infringed the patent, seek- 
ing relief in a suit in equity by injunction, an accounting, etc. The 
answer disputes the validity of the patent, and dénies infringement. 
The invention of complainant's assignors consists of a machine for 
making "floss" or "spun" candy, that is, candy consisting of thread- 
Hke or silk-like filaments formed from melted sugar or candy. The 
essential features of the invention are described in the spécification as 
f ollows : 

"Our Invention relates to improvements in candy-making, or, as commonly 
called, 'candy machines,' in which a revoluble or rotation pan or vessel con- 
talnlng candy or melted sugar causes the said candy or melted sugar to form 
Into masses of thread-like or silk-Uke filaments by the centrifugal force due 
to the rotation of the vessel. The object of our Invention Is to obtaln an 
edible prodnct consisting of the said filaments of melted and 'spun' sugar or 
candy." 

The claims are as foUows : 

"1. The combimiapn, in a candy machine, of a rotative perforated vessel, 
A', A", C, C, and a >ieating attachment, or burner m, substantially as shown 
and for the purpose set forth. 

"2. The comblnatlon, In a candy machine, of a rotative perforated ves- 
sel, a heatlng attachment, and a heat screen D wlth fiange m, and support F, 
substantially as shown and for the purpose set forth. 

"3. The comblnation, tn a candy machine, of a rotative, perforated vessel,^ 
a heating attachment, and a heat screen D, wlth fiange n, support F and 
fender E, substantially as shown and for the purpose set forth." 

It is alleged that defendant's machine infringes the first of thèse 
claims, so that only that one claim is directly in issue, and the proper 
construction of this claim is one of the disputed points in the case. 
Defendant's counsel contend that because claim 1 in its language re- 
fers to "a rotative, perforated vessel A, A', A", C, and C, it must 
be limited to the précise vessel and shape indicated by thèse référence 
letters in the drawings to which they refef. Defendant's counsel also 
call attention to the fact that in the descriptive part of the letters pat- 
ent defendant's vessel is described as "essentially a bowl with a fiange 
as shown at A"," etc. In short, it is contended that there can be no in- 
fringement of this patent unless an apparatus, precisely as shaped and 
described in the letters patent, is made use of. 

I gather from the évidence that prior to complainant's invention 
spun candy was made in a limited way only by hand with the aid of a 
spoon, fork, or brush, as described in a certain cookbook; that this 
was a slow, tedious, and expensive method ; and that by the machine 
in controversy its manufacture as a commercial product on a larger 
and cheaper scale was made possible. In this sensé the invention 
would come under the définition of a pioneer invention given in West- 
inghouse v. Boyden Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 43 L. 
Ed. 1136, viz., a device of such novelty and importance "as to mark a 
distinct step in the progress of the art as distinguished from mère im- 
provemeiit or perfection of what had gone before." But whether 
strictly a pioneer patent or not, I understand the rule goveming the 
construction of a meritorious patent to be that it should be liberally 
interpreted in favor of the patentée in so far at least as to sustain the 
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j'tist éfàîhi?;of thé inventor, and that tHfe- clâims shall be construed if 
possible tbsustaîn the patentee's right to that which he bas invented; 
Robinson, 735. Swayne, J., in thé case of Blandy v. Griffith, 3 Fish. 
Pat. Cas. 609, 620, Fëd. Cas. No. 1,529, says : 

"Tbp rlgtts secured by a patent for an Invention or «llacovery are as much 
propefty as anythlng else, real or Incorporeal. The tltles by which they are 
heia, lilïfi other tltles, should not be Overthrown npon doubts or objections 
capable ot n reasonable and Just solution In favor of thelr yalldlty. Thls 
prlnclple should be eteadlly borne In mind by those to whom Is Intrusted the 
administration of civil justice." 

Arid in a very récent décision of the Circuit Court of Appeals in this 
cirduit^ S^nborn, J., calls attention to liliï; ; faCt that a patent after ail is 
nothing but a contract,; that the riiles foi" the construction, of contracts 
apply with;.equal force to the interprétation of patents; that the great 
desideratum is to ascertain the intention of the parties ; that this must be 
ascertained from the entire instrument and not from isolated parts; 
that when the terms of a patent are clear there is nothing to construe, 
but whpn its expressions, are. ambigiious, and the validity of the patent 
or of any of the claims in it is doubtfûl, that construction which sus- 
tains i and vitalizes the patent or claim, rather than that which par- 
alyzes or deStroys them, must be preferred. Jewel Filter Co. v. Jack- 
sqn (Augiîst 26, 1905) l40 Féd. 340, 72 C. C. A. 304. The use of réf- 
érence Ieti;e,rs does not nçcessarily confine the claim to a part having ail 
the characteristics of the-^part, which in the drawings is indicated by that 
letter or num^eral, because a claim which expressly covers a particular 
deviee imjiliedly covers any équivalent of that device. Walker on Pat- 
éiits (4th' Ed.) pp. 101, 10?. "The breadth or narrowness of a claim, 
as the casé 'may bç, does not depeiid ùpon any artifidal rule of inter- 
prétation, and to tiàrrow a btoad invention by référencé letters or nu- 
merals alone, would be to frame ând enforce such a rule." Walker on 
Patents, 117a, and cases thére cited. 

I do not think that the expression "thé pan A is essentially a bowl 
with a flangé," etc., confinés thé patentée to the précise bowl shape 
shown in the drâwing.' I think the word "essentially" is used as synony- 
moùs with "practically" or "substantially," and not in the sensé that 
this précise Dowlsha^e is indispensable. Besides, as pointed eut by 
complainant's expert, "in this one line hé sees fit to call it a 'bowl,' in 8 
or 10 other places he calls it simply a 'pân,' while in a dozen or 15 
othér places jté'cairedit a Vessel.' In thé claims itîs simply referred 
to as a Vessél.' " And in ànother place in the patent it is stated that 
"wé do not confine burselveèto the exact construction of the machine 
as shown in thé drawings, as it is obvions that varions forms might be 
given to the' esséhtial parts." As to this question of limitation by ref- 
efétibé lettets, I ahi impressed also with the views expressed by San- 
born, J., in the casé of National Hollow Brake Co. v. Interchangeable 
Brake Co., 106 Fed. 693, 696, 45 C. C. A. 565, 566, and my conclusion 
on this brânch pf the case is that claim 1 of the complainant's pat- 
ent is not limited'so ^S to exclude mechanical équivalents. 

On the questioiiof infi*ingement, authorities conçu r that the substan- 
tial équivalent of a thing; in the sensé of the patent lawis the same as 
the thing its^lf; ^ thàt if two devices do thé samé' thing in substan- 
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tially the same way, ai^d accomplish substantially the same resuit, 
they are the same, even though they differ in name, form, or shape. 
Machine Co. v. Murphy, 97 U, S. 120, U h. Ed. 935. As to the fact 
of inf ringement itself , the court agrées with the foUowing statement 
of complainant's expert witness : 

"I flnd that the essential things indicated In this flrst elaim are ail found 
In this Morris machine, and for thIs reason: The flrst clalm states as fol- 
lows: 'The combination of a eandy machine of a rotative perforated ves- 
sel.' I flnd hère a rotative perforated vessel. I flnd In this clalm a heating 
attachment, and I flnd In this machine a heating attachment preclsely — or 
bumer. Those two things are ail that Is claimed In the flrst elaim, and I 
flnd them both hère and In the same relationship to each other as In the 
letters patent whlch I hold in my hand, There is, of course, a difCerenee In 
the proportions, In shapes, but they are oniy such différences as naturally 
arise in building a vessel of varions shapes and dimensions, and in construct- 
ing a burner of varions shapes and dimensions, and of producing rotations 
by varions devlces." 

"In each machine there Is a bottom and a top to the vessel, whlch is to hold 
the sugar and the melted sugar. In each machine the top is fastened to the 
bottom by means of adjustable fastenings — in the one case screws, in the other 
case clamps. In each machine there Is an Inverted cyllnder to contaln the 
hot gases. In each machine the Intensest heat would occur just at the clr- 
cumference of the vessel where the thlckness of the materlal to be melted Is 
the least, and where the melted sugar would Immedlately flnd exlt through 
the perforations on the clrcumference. In each machine It Is so supported 
that in the center the material would be relatlvely cool. The fact tliat in 
the Wharton patent the upper and the lower surfaces are curved, whlle in 
the Morris patent they are in the one case nearly plaln and In the other conlc- 
al, is an Immaterial point. The vessel could be shaped In a hundred dif- 
férent ways without in any way departing from the prlnclples Involved. And 
for this reason I flnd in the Morris machine exactly what is claimed in the 
flrst elaim of the Wharton." 

But défendant claims that this machine is constructed in accordance 
with a later patent (Kochs' patent, No. 792,710, June 80, 1905). This 
patent was not issued until after the hearing of this case, but évidence 
was introduced that the application was allowed August 6, 1904. Some 
question has been made as to the technical sufficiency of the proof of 
this application and allowance; but, assuming the évidence to be suf- 
ficient, the question remains in how far complainant can be afïected in 
his rights by a later patent issued by the Patent Office. Defendant's 
counsel in their brief emphasize the fact that a patent is a contract be- 
tween the government and the inventor based on a valuable considér- 
ation. This being so, it goes without saying that the patentee's rights 
cannot be taken away or curtailed by any subséquent act of the Patent 
Office. It has become the property of the patentée, and as such is en- 
titled to the same légal protection as other property. McCormick Har- 
vesting Machine Co. v. Aultman-Miller Co., 169 U. S. 606, G08, 18 Sup. 
Ct 443, 42 I,. Ed. 875. But it is claimed that the Kochs' patent raises 
a prima facie presumption that there is a patentable différence between 
defendant's machine and complainant's machine. But this presump- 
tion does not exclude the fact that the later patent may embody things 
which are the exclusive property of the complainant under a prior pat- 
ent. In other words, it may be that Kochs' patent contains improve- 
ments which this compiainant cannot use, but it does not foUow that 
therefore Kochs' patent also absorbs improvements theretofore in- 
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vented by and patented to çotnplainiatit's assignors. If, therefore, as 
the court has found, defendant'stnàchine iiifringed on certain essen- 
tiat feàtures of complainant's machine, tiie mère fact that it is con- 
structéd in accordance with a subséquent patent issued to another party 
is no défense. Blanchard v. Putnam, 8 Wall. 420, 19 L. Ed. 433 ; Nor- 
ton V. Eagle Co. (C. C.) 59 Fed. 138. 

In regard to the proceedings in the patent office, while Morrison 
and Wharton's application was, pending, as disclosed by the "file 
wrapper" introduced in évidence, défendant claims that their aban- 
donment of original claim 7 estops complainant from making its prés- 
ent daim under claim 1. I find on examination of the iîle wrapper that 
the original 1 was for a "combination, in a candy machine, of a rota- 
tive, perforated vessel, and a rotative shaft J propelled by any suitable 
motor substantially as shown and for the purpose set forth." The 
combination with a rotative shaft propelled by a motor, hère referred 
to, does not appear ii;i daim 1, and therefore I do not see how its 
abandonment afifects the proper construction of claim 1. Nor do I find 
anything in the other rejections, modifications, or withdrawals of 
claims in the patent office which militâtes against complainant's présent 
demands; nor in the fact that complainant in this suit confines himself 
to claim 1, and does not rely on claims 2 and 3. After ail, a patent 
was granted to complainant's assignors, and complainant is entitled 
to stand on any one of the claims embodied in it. 

Now as to the prior state of the art and anticipation by prior pat- 
ents. It is an old saying that there is npthing new under the sun, and 
in a certain gênerai sensé this may be true. But certain éléments 
and forces of nature, though always in existence, hâve lain dormant 
until called into use by inventive genius, and from time to time they 
are tumed to new uses by further inventions. Centrifugal force, pro- 
duced by rapid révolution, isold, as complainant's expert witness says: 
"It is as old as the solar System." It cannot be monopolized, but its 
application to new uses from time to time may nevertheless be pat- 
ented. Most machines hâve predecessors in the same or some other 
sphère of usefulness which more or less approach or lead up to the new 
machine. By an ingenious and acute process of analysis nearly ev- 
erything may be resolved into éléments which are old. But I appre- 
hend that for purposes of the patent law we must take a more practi- 
cal view of what is old and what is new. A patent is not anticipated 
by prior patents or devices used in différent arts, which did not solve 
the problem of the invention covered by the patent in suit, and which 
were not intended to accomplish, and did not in fact accomplish, the 
objects and purposes of the invention of the patent in suit. Prior pat- 
ents which refer incidentally or inferentially to feàtures which take 
practical form and embodiment in a later patent do not anticipate such 
later patent, the later patent being the only one which successfully 
solved the problem. See Barbed Wire Cases, 143 U. S. 275, 12 Sup. 
Ct. 443, 36 L. Ed. 154. "It may be laid down as a gênerai rule, though 
perhaps not an invariable one, that if a new combination and arrange- 
ment of known éléments produce a new and bénéficiai resuit never 
attained before, it is évidence of invention. Webster Loom Co. v. Hig- 
gins, 105 U. S. 580, 691, 26 L. Ed. 1177. Nor is an anticipation made 
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out by the fact that a prior existing device, shown in a prior patent, 
may be easily changea so as to produce the same resuit as that of the 
device of the patent in suit where the prior device was in common 
use without it occurring to any one to adopt the change suggested by 
the patent in the suit. Heath Cycle Co. v. Hay (C. C.) 67 Fed. 246; 
Griswold v. Harker, 62 Fed. 389, 10 C. C. A. 435. Time does not per- 
mit me to review in détail each of the numerous patents referred to by 
défendant as anticipating complainant's patent, or showing the prior 
State of the art. None of them is for a candy machine, and, in my 
opinion, none of them is of sufficient practical similitude to invalidate 
the Morrison and Wharton patent. 

Other points in this controversy hâve received attention, though 
not herein specially mentioned. It follows from the foregoing that the 
complainant is, in my opinion, entitled to a decree, and such a decree 
in the usual form may be drawn and entered. 



8WANS0N V. ATLANTIC, GULF & PACIFIC 00. 
(District Court, S. D. New York. September 24, 1907.) 

Death— Statdtobt Action foe Weongful Death— Limptation. 

The rlght to recover for a wrongful death occurring In Maryland is 
governed by Code Pub. Gen. Laws Md. 1904, pp. 1553, 1554, art. 67, §8 1, 
2, whleh provides that an action thereunder must be brought wlthln 12 
months, and such an action cannot be malntalned In a fédéral court In 
another state after such time, though the défendant may not hâve been 
suable in Maryland. 

[Ed. Note. — What law govems actions, see note to Burrell v. Fleming, 
47 0. C. A. 606.] 

In Admiralty. On exceptions to libeL 

Martin A. Ryan, for libellant. 
James R. Soley, for respondent 

ADAMS, District Judge. This action was brought by Ole Swan- 
son, a brother of Charles Swanson, deceased, as administrator of the 
goods &c. of the said Charles, against the Atlantic, Gulf & Pacific Com- 
pany, to recover the damages caused by the drowning of the said 
Charles on the 23rd day of December, 1903. It is alleged that both 
were employed on a dredge, bound in a tow in charge of the tug Britan- 
nic, from New York to Washington, D. C, and while on the Potomac 
River, within the State of Maryland, a small boat in which the décè- 
dent, in Company with two other seamen employed with him, was re- 
turning from a scow about 300 feet in the rear of the dredge to the 
latter, and upset in conséquence of the négligence of the respondent. 

The respondent excepted that the action was too late and that an ad- 
ministrator could not maintain the action. The answer also denied any 
négligence on the part of the respondent. 

The first exception is as follows : 

"First: The respondent excepts to the said libel and complaint, because 
the said cause is barred by the Statute of Llmitationg for the foUowlng rea- 

156 F.— 62 
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son : because In pursuançe of the statute; of the State of Maryland In sncb 
case made and prÔTlded, it Is requlred that Such a cause shall be commenced 
withln twelve calèndar inontlis after the death of the deceased person." 

The libel was filed on the 13th of January, 1905, and it appears that 
according to the provisions of the Maryland Act, the libellant was at 
least a month late in bringing his action. 

It is agreed that this accident is governed by the law of Maryland, in 
which State it occurredi The Maryland Code, Pub. Gen. Laws, prO- 
vides: 

Volume 2 (1904), pp. 15^-1554, art 67: 

"Section 1. Whenever the death of a person shall be caused by wrongful act, 
neglect or default, and the act, neglect or default is such as would (i( death 
had not ensued) hâve entltled the party Injured to maintaln an action and 
recover damages in respect thereof, the person who would hâve been liable 
\t death had not ensued shall be liable to an action for damages, notwith- 
standlng the death of the person Injured and although the death shall hâve 
been caused under such circumstances as amount In law to felony." 

Code Pub. Gen. Laws 1888, art. 67, 8 1 ; Code Pub. Gen. Laws 1860, art 65, 
î 1 ; Laws 1852, e. 299, f 1. 

"Sec. 2. Every such action shall be for the beneflt of the wife, husband, 
parent and child of the person whose death shall hâve been so caused and 
shall be brought by and In the name of the State of Maryland for the use of 
the person entltled to damages ; and in every such action the Jury may give 
such damages as they may thlnk proportloned to the injury resultlng from 
such death to the parties respectlvely for whom and for whose beneflt such 
action shall be brought, and the amount so recovered from the défendant shall 
be dlvided amongst the above mentioned parties. In such shares as the jury 
by thelr verdict shall flnd and direct; provlded, that not more than one ac- 
tion shall lie for and in respect of the same subject matter of complalnt; 
and that every such action shall be commenced wlthin 12 calèndar month» 
after the death of the deceased person." 

Code Pub. Gen. Laws 1888, art 67, § 2 ; Code Pub. Gen. Laws 1860, art 65, 
I 2 ; Laws 1852, c. 299, § 2. 

Volume 2 (1904) p. 1460: 

"Sec. 5. If any person liable to any action shall be absent out of the State 
at the time when the cause of action may arise or accrue against him he shall 
hâve no beneflt of the limitation hereln contained If the' person who bas the 
cause of action shall commence the same after the présence in thIs state of 
the person liable theretb withln the terms hereln llmlted." 

Code Pub. Gen. Laws 1888, art. 57, { 5; Code Pub. Gen. Laws 1860, art, 57, 
5 5 ; Laws 1765, e. 12. 

The right of recovery in a case of this kind is altogether dépendent 
upon statute (Williams v. Québec S. S. Co. [D. C.J 126 Fed. 591), and 
the failure of the libellant to bring his action within the limited time 
opérâtes as a complète bar, notwithstanding the respondent had no 
place of business in the State of Maryland. Speaking for the Circuit 
Court of Appeals, Judge Wallace, in an action brought upon a New 
Jersey statute ( International Nav. Co. v. Lindstrom, 123 Fed. 475, 477, 
60 C. C. A. 649, 651), said: 

"As the statute créâtes a new liability wlth a rlght to its enforcement, pro- 
vlded an action is brought withln 12 months, the time is made of the essence 
of the right, and a fédéral court sittlng in New York must treat it as such, 
and not as an ordinary statute of limitations." 

The fact that the respondent had no place of business in Maryland 
:seems immateriaL It had at the time of and after the accident an of- 
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fice in New York, where the action could hâve been brought in season 
to hâve saved the right to sue. 

This conclusion renders a discussion of the other points in the case 
unnecessary. 

The libel is dismissed. 



NESBIT T. NORTH GEORGIA ELECTRIC CO. 
(Circuit Court, N. D. Georgla. September 10, 1907.) 

1. Ceeditobs' Suit— Equitt Jubisdiction— Adéquate Remedt at Law. 

A creditors' blll agalnst a corporation, whlch shows that complainant 
Is merely a simple contract créditer, belng the owner of a note given by 
the défendant, and whlch furthèr discloses that such note Is Indorsed by 
a thlrd party, without showlng that elther maker or Indorser la Insolvent, 
does not state a case wlthln the jurisdlctlon of a fédéral court of equlty. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 14, Creditors* Suit, 
«§ &-8.] 

2. Ookpobations—Receiver— Power or Offices to Consent to Appointment. 

In a suit agalnst a corporation, a consent to the appointment of a re- 
celver, signed by the président, will not be recognlzed, where It appear» 
from the pleadings that he has an Interest adverse to the corporation, 
and no authority from the dlrectors to give the consent is showu. 

In Equity. On motion for appointment of receiver. 
Brown & Randolph and Mr. Bowden, for complainant. 

SHELBY, Circuit Judge. This is a bill filed by John A. Nesbit, 
a citizen of Ohio, in his own behalf and in behalf of ail other credit- 
ors of the North Georgia Electric Company, a corporation organized 
under the lavys of Georgia. The only claim that the complainant as- 
serts against the défendant is that the défendant is indebted to him in 
the sum of $5,000 upon a promissory note, dated August 1, 1905, 
and due two years after date, bearing interest at the rate of 6 per 
cent, per annum. The note is described as having been signed by the 
défendant company by its then président, A. J. Warner, and made 
payable to D. M. Stewart or order, and indorsed by D. M. Stewart 
in blank. There is no averment that the complainant has ever sued 
at law upon the note and obtained judgment. He sues, in fact, as a 
simple contract creditor without a lien. The bill contains averments 
showing thât the défendant company owns property of great value. 
The bill admits ignorance of the value of some of the property. It 
States on information and belief the value of part of the property. • 
The allégations as to the value of the defendant's property and the 
amount of the defendant's indebtedness are very indefinite. It does 
not appear certain from the averments of the bill that the défendant 
corporation is even insolvent, but, if the bill can be construed as show- 
ing the insolvency of the défendant corporation, I do not think that 
the complainant, as a simple contract creditor, can corne into a court 
of equitv to enforce his claim without having first reduced it to judg- 
ment. There is nothing in the averments of the bill which takes it 
out of the opération of the gênerai rule that a plaintiff must exhaust 
his remédies at law before he can proceed in equity. It further ap- 
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pears from the bill that one D. M. Stewart is an indorser on the note, 
and there is no averment of any kind as to his solvency or insolvency. 
Sq. far as it appears from the averments of the bill, the complainant 
can collect his $5,000 by a suit at law against Stewart, and he cer- 
tainly has no proper standing in equity unless he makes it appear by 
his bill that he cannot collect his note by a suit at law. - 

It is said that a receiver should be appointed anyway, because there 
is attached to the bill an agreement or consent, signed by the défendant 
Company by "D. M. Stewart, Président," that a receiver be appointed, 
We are not informed as to the authority of the président to make such 
consent. It does not appear that there has been any meeting of the 
board of directors at which a resolution was passed consenting to the 
appointment of a receiver or conferring authority upon the président 
to make such consent. The D. M. Stewart who is président of the 
company is the indorser of the note sued on. It appears theref ore that 
he has an interest in the suit adverse to the company, and if, under 
ordinary circumstances, he had the power to consent to the appointment 
of a receiver, such power ought not to be recognized in this case. 

The bill on its face, as framed, does not, in my opinion, confer juris- 
diction in equity, as it shows that the complainant has an adéquate 
remedy at law. 

For thèse reasons an order will be entered overruling the motion ta 
appoint a receiver. 



THE BODO. 
(District Court, S. D. New York. September 24, 1907.) 

1. Shippinq— Loss or Caeoo— Liabilitt or Vessel Undeb Chaetee Pabtt. 

A vessel heîd llable to a charterer under a clause of the charter party, 
whIch was for the carriage of bananas, providing that should the vessel 
be stranded or exposed to other périls resultlng In jettlson, and the vessel 
be saved, the owners should pay for the bananas Jettlsoned 50 cents per 
stem. The clalm that prlor to the stranding of the vessel the bananas had 
become frozen and worthless held not sustained by the évidence, even 1( 
such fact would constltute a défense. 

[Ed. Note. — Loss by périls of the sea, see notes to The Dunbritton, 10 
0. O. A. 465; Southerland-Innes Co. v. Thynas, 64 O. O. A. liai 

2. Irsubancb— Masine Insubance— Biqht of Subboqation. 

The Insurer of a cargo Is not subrogated to the rlght of the owner t» 
recover from the vessel for Its loss unless It has pald the loss in full. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 28, Insurance, H 
150e-1508.] 

In Admiralty. Suit for loss of cargo. 

Wheeler, Cortis & Haight, for libellant. 

Butler, Notman & Mynderse, for claimant of steamer. 

Anthony M. Menkel, for intervenor. 

ADAMS, District Judge. This action was brought by the Atlantic 
Fruit Company to recover from the steamship Bodo the sum of $6,884, 
for the loss of a cargo of bananas caused by the stranding of the steam- 
ship, while on a voyage from Jamaica to New York, wi the south shore 
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of Long Island, during the month of March, 1906, where the bananas 
were jettisoned to save the said vessel. The daim is made under the 
following provision of the charter party, dated August 13th, 1905 : 

"22. Should the vessel be stranded or exposed to other périls resultlng in 
jettlson of bananas, and the vessel be ultimately saved the shlpowners agrée 
to pay to the Charterers for the bananas jettisoned 50 cents United States 
currency per stem of bananas, and further to assume ail liabillty for the 
banaua cargo's contribution to gênerai average and salvage expenses." 

The answer admits the stranding but dénies the right to recover 
because the whole cargo was frozen and became entirely.worthless in 
conséquence of said stranding, the température in the holds of the 
steamer becoming inevitably reduced so that the freezing and the con- 
séquent spoiling of the fruit was not covered by the said clause and 
according to its true intent and meaning there could be no recovery for 
frozen or worthless bananas when jettisoned but only for merchantable 
fruit. 

The Mannheim Insurance Company was the insurer of the said cargo 
and filed a pétition alleging such fact and asking permission if there 
should be a recovery to intervene and coUect the sum of $5,045.60 paid 
to the libellant in conséquence of the disaster, by reason of its rights of 
subrogation. The libellant answered the pétition alleging that the value 
of the lost cargo was upwards of $13,000, and denied the right of subro- 
gation. 

The testimony shows that the steamer became stranded on the beach 
March 20th through the navigator mistaking lights on the Long Island 
shore for lights on the New Jersey coast and acting upon that supposi- 
tion the steamer was put fuU speed ahead. The weather had been hazy 
but cleared up about this time and a course was taken N. y^ E. with the 
expectation that it would carry her to the channel but about 1 A. M. 
breakers were observed ahead and a reversai of the engine proved in- 
sufficient to prevent the stranding. About 1.15 A. M. she struck at 
a point on Jones' Beach ofï Amityville, and was turned by the seas so 
that her port side was exposed to the southerly gale which then pre- 
vailed. 

The cargo was shipped in good order and was in merchantable con- 
dition at the time of stranding. Steam had been turned on the fore- 
hold on the 19th to keep the température -at the proper state, which was 
from 55 to 60 degrees. The température of the fruit itself was suffi- 
cient to keep it warm, with the closing of the apertures to the outer 
air, the ventilators and hatches. There was no steam in the after hold, 
or facilities for using it there. 

The master of the steamer telegraphed to a wrecking company in 
New York for assistance which was received by that company about 
6.30 A. M. of the 30th. The steamer Chapman and Merritt was accord- 
ingly sent and arrived at the Bodo at 12.45 P. M. She found her high 
and dry and subsequently proceeded to save her by jettisoning tiiie 
cargo in the way stated, supposing it was then frozen and" spoiled. 

The controverted question in the case with respect to the condition 
of the fruit when the vessel stranded is determined in favor of the libel- 
lant as the testimony convinces me that it remained in a merchantable 
State for several days. The wrecking people supposed it to be spoiled 
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when tîiey took it ont and doubtless at that time it was somewhat in- 
jured but such fact has little bearing upon condition at time of strand- 
ing. It was very cold weather and a few hours of exposure would 
hâve had such an eflfect. A portion of the fruit was taken out of the 
vessel by a number of entirely disinterested people who testified that 
it was then good and remained so until eaten when taken care of by 
avoiding too much exposure to the cold air. Sotrie taken out by others- 
was exposed to the air and very soon was spoiled, so that thèse parties 
testified it was frozen when they took it out and doubtless supposed so 
but the prépondérance of the testimony shows that at the time of 
stranding, there could scarcely be a question as to its being in a con- 
dition to bring the above quoted clause of the contract into opération. 
The cargo was ail discharged by the 24th and the vessel saved and 
taken to New York on the 27th. 

If the contract required that the cargo should be in merchantable 
condition at the time of stranding, then the testimony shows that such; 
condition existed. It is doubtful, howevef, if it was incumbent upon the 
libellant to establish that fact. The contract provided absolutely for the 
payment of 50 cents per stem in case of jettisoning and it is difficult 
to see how the liability of the ship is affeeted by the condition; If the 
parties diose to make such an agreement why should they not be bound 
by it? Lhave been referred to no qualification of the absolute agree- 
ment in the contract and there does not appear to hâve been any. It 
was the fault of the steamer, not in any way of the charterer, that 
the loss occurred and she should pay for it. 

On the question of the right of the insurance company to intervene 
and participate in the libellant's recovery that must follow from the 
foregoing conclusion, the right of subrogation has been invoked but 
that right cannot exist unless the payment by the undetwriter was in 
full of the loss. Sheldon on Subrogation, § 137. No proof of value has 
been given in the case as that question was deemed by the court as one 
for a commissioner. It will be necessary there fore that a référence be 
had to détermine the value of the bananas at the time of stranding. 

Decree for the libellant with an order of référence. 



WOOD V. GENERAL ACCIDENT INS. CO. OP PHILADiaC/PHIA. 

(Circuit Court, W. D. Pennsylvanla. November 14, 1907.) 

No. 6. 

INSUBANOE— CONSTBUCTION OF ACCIDENT POLICT— PeRSON RIDING AS PASSEN- 
OEB. 

A provision of an accident poliey Insuring against accidentai death or 
Injury o£ the person Insured "while actually rlding as a passenger in or 
on any r«giilar passenger conveyance provided by a common carrier" 1» 
to be copstrued In accordance wlth the ordlnary meanlng of Its tenns, and 
the Indemnlty applies only to thé ca&e of a passenger In the ordlnary, com- 
mon, everyday Use of the word, and to an injury received whlle such 
person was" in or on a regular passenger conveyance. As so construed, the 
Insurer Is! not; liable for the death of the insured resultlng from the wreck- 
Ing of a railway postal car in which he was rlding in the performance of 
his duties as a postal clerk. 

[Ed. Note.— Accident Insurance, rlsks and causes of loss, see note to- 
National Accident Soc. of City of New ïork v. Dolph, 38 C. C. A. S.] 
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At Law. On motion for judgment non obstantc veredicto. 

Edmond Englert, for plaintifï. 
Wishart & Dickie, for défendant. 

BUFFINGTON, Circuit Judge. The défendant insurance company 
in this case issued, on November 23, 1905, a gênerai accident policy 
to Douglas C. Wood, the plaintiff. The beneficiary named in the pol- 
icy was Ira H. Wood, a brother ôf the insured. The policy provided : 

"In case a beneficiary other than the Insured or hls légal représentatives 
Is speclflcally named in the schedule of warrantles Indorsed on this policy, tUen 
and not otherwise this policy shall also, in considération of the premium, in- 
sure the person named as beneflciary in the said schedule as follows : Against 
any one of the following losses, resuitlng withln ninety days from date of 
accident and caused solely and exclusively by Injuries covered by this policy 
and sustalned by said beneflciary wbile actnally rlding as a passenger in or 
on any regular passenger conveyance provided by a common carrier, * • • 
!n the following sums: Payment for loss of llfe, $5,000." 

On September 10, 1906, Ira H. Wood was a railway postal clerk in 
the service of the United States Post Office Department. In the 
discharge of his officiai duty he made a run in a postal car of the Atchi- 
sbn, Topeka & Santa Fé Railroad, and while actually engaged in his 
duties as mail clerk on said run the train was wrecked, the postal car 
derailed, and he was killed. This suit was brought by Douglas C. 
Wood to recover the $5,000 indemnity provided in case of the death 
of Ira H. Wood, the beneficiary, The insurance company defended on 
the ground that Ira H. Wood was not killed while "actually riding as 
a passenger in or on any regular passenger conveyance provided by a 
common carrier." , 

We are hère dealing with a contract, and the rights of thèse parties 
tum on what their contract provides. In construing this contract, its 
words and terms are to be given the meaning they bear in ordinary 
common use. The pertinent question is: "What was the under- 
standing of the parties, or, rather, what understanding must naturally 
liave been derived from the language used?" Ripley v. Assurance 
Company, 83 U. S. 336, 21 L. Ed. 469. Now, to us it is clear that the 
words "actually riding as a passenger" and "actually riding as a pas- 
senger in or on any regular passenger conveyance" meant the indem- 
nity should apply to the case of a passenger in the ordinary, common, 
everyday use of that word, and to an injury received while such per- 
son was in or on a regular passenger conveyance. So understood 
(and any other construction is to inject into the words used a meaning 
that is not their common, ordinary meaning), we are clear the ben- 
eficiary in this case was not within the indemnity provision of this 
contract when he met his death. 

The motion of the défendant for judgment non obstante veredicto 
is granted, and judgment will be entered accordingly for défendant. 
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NEW YORK CENT. & H. E. B. CO. v. MAINE S. S. CO. 
(District Court, S. D. New îork. October 3, 1907.) 

SHIPPING— INJUBT OF VESSEL BT SwEIX — IDENTIFICATION OF OFFENDINO 

Stkambb. 

Evidence Jield Insufflclent to establisb the clalm tbat a steamer wblcb. 
In passing through a narrow channel in East river at a high rate of speed, 
created a swell by whlch libelant's Ughter lying at a wharf was In- 
jured, was one owned by respondent; It belng sbown aflarmatlvely tbat 
none of Its vessels was In the vlclni^ at the tlme of the Injury. 

[Ed. Note. — ^LiablUty of vessel for Injuries caused by création of swell, 
see note to The Asbury Park, 78 O. 0. A. 3.] 

In Admiralty. 

Butler, Notman & Mynderse and Anthony M. Menkel, for libellant. 
James J. Macklin and La Roy S. Gove, for respondent. 

ADAMS, District Judge. The New York Central & Hudson River 
Railroad Corhpany, the owner of the hoisting lighter or barge Samp- 
son, brought this action against the Maine Steamship Company to re- 
cover the damages cauSed to the lighter by swells from one of the lat- 
ter's steamers while the lighter was lying at the railroad company's 
wharf at Port Morris on the East River on the 28th day of July, 1903, 
taking marble on board. The defence is that the steamer of the re- 
spondent which passed the place in question on that day was the North 
Star and she was proceeding at a low rate of speed ; that she did not 
produce any unusual swell when she passed and "was nowhere near 
the point where said lighter was lying at the time mentioned in said 
libel." 

The téstimony shows that a large steamer, similar to the respondent's, 
did pass the place at a high rate of speed between S and 3 o'clock in 
the afterrioon of said day and cause some damage by her swells. The 
channel at the place is about a quarter of a statute mile wide and the 
téstimony shows that it is necessary for large steamers to proceed at a 
moderate speed in order to avoid creating swells which would be dan- 
gerous to vessels lying at the said dock. The steamer that passed was 
rather on the Port Morris side of the channel, and did create swells 
which injured libellant's lighter quite seriously and the question in the 
case, was it one of the respondent's. 

The niaster of the lighter testified that the accident happened about 
2 :40 o'clock P. M. and he only saw the steamer when she was abreast 
in passing, but did not see her name ; that she was going very fast, 
10 or 13 miles an hour, and soon was out of his sight by reason of 
becoming obscured from him by the marble on his boat. He identified 
her by a black huU, white bulwarks and black painted funnel. An- 
other witness, presumably dïsinterested, saw the accident from the 
dock near by ; he did not see the name of the steamer but said he knew 
the steamers of the Portland Line and this was one of them ; that the 
accident happened between 3 and 3 o'clock; he also identified her by 
the same painting. He evidently did not see her for any length of 
time as when he first observed her she was coming around North 
Brother Island. Another witness testified to the same effect 
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In the absence of contradictory testimony, what the libellant's wit- 
nesses hâve testified to might suffice to establîsh a case against the re- 
spondent, but its testimony shows that at the time it only had two 
steamers in opération, the North Star and the Horatio Hall, and that 
neither of them was in the vicinity of Port Morris at the time. The 
North Star was lying at her pier, No. 33, East River, Manhattan, un- 
tii several minutes after 5 o'clock, when she proceeded about 7 or 8 
miles an hour in the centre of the channel and passed Port Morris 
bound for Portland about 6 o'clock. She met the Hall near Vineyard 
Haven proceeding to New York. It seems to be clearly established 
that neither of thèse vessels was near the place of accident at the time 
it happened. This conclusion has been reached without recourse to 
the logs, which were marked tentatively in évidence when the testimony 
was taken de bene esse. 

Libel dismissed. 



McCOT et al. v. GILIi 

(Circuit Court, D. Massachusetts. November 14, 1907.) 

No. 183. 

INTEBNAL Revenue— Legact Taxes— Will of Décèdent. 

Where a writing offered as the wlll of a décèdent was not admltted to 
probate, but contested proceedings therefor were compromised, as author- 
Ized by the statutes of Massachusetts, and the estate was dlstributed In 
accordaace with the compromise decree, such compromise must be deemed 
the wlU under whlch the property passed, for the purposes of War Reve- 
nue Act June 13, 1898, c. 448, §§ 29, 30, 30 Stat 464, 465 [U. S. Comp. St 
1901, pp. 2307, 2310], and the tax due thereunder determined accordlngly. 

Wm. M. Richardson, for plaintiff. 

The United States Attorney, for défendant. 

LOWELL, Circuit Judge. This is a suit to recover part of a lega- 
cy tax paid under protest. Payment was demanded by virtue of sec- 
tions 29 and 30 of the war revenue act (Act June 13, 1898, c. 448, 
30 Stat. 464, 465 [U. S. Comp. St. 1901, pp. 2307, 2310]), passed 
June 13, 1898. 

Jordan died September 29, 1898. A writing purporting to be his 
will, wherein the plaintifïs in this suit were named executors, was 
ofïered for probate. Jordan's widow and son duly contested the pro- 
bate, alleging that Jordan was of unsound mind and unduly influenced. 
The probate court allowed the will. An appeal was taken therefrom 
to the Suprême Court, wherein issues for a jury were framed, and 
at the trial the jury found a verdict in favor of the will. Exceptions 
taken at the trial by the contestants were later sustained by the Su- 
prême Court, and the verdict was set aside. Thereafter, pursuant to 
the statutes of Massachusetts (Rev. Laws, c. 148, § 15), a com- 
promise was duly entered into, by which the estate was distributed 
in a manner other than that provided in the writing above mentioned. 
The legacy tax, properly assessed according to the disposition made 
by the original writing offered for probate, was $3,060.67. If as- 
sessed according to the disposition made by the compromise, its amount 
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was $1,781.25. For the différence, vu;., $1,279.43, the plaintiffs sue 
in this action. 
The s^atute of Massacliusetts above mentioned ts as follows: 

"The Suprême Judlclal Court shall hâve jurisaiction In equKy to authorize 
the persons hameâ as executors In an Instrument purporting to be the last 
wUl of a person deceased, or the admlnlstrators wlth such wlll annexed, to 
adjust by arbitratlonor compromise any controversy between the persons wh» 
clalm as devlseea or legatees under such will and the persons entltled to the 
estate of the deceased under the statufes regulatlng the descent and distribu- 
tion of Intestate estâtes, to whlch arbltrattoa or compromise the persons nam- 
ed as executors, or the admlnlstrators wlth the wlll annexed, as the case may 
be, those clalmlng as devlseea or legatees whose Interests wlll In the opin- 
ion of the court be affected by the proposed arbltration or compromise, and 
those clalmlng the estate as Intestate, shall be parties." 

Section 39 of the war revenue act provides: 

"That any person or persons havlng In charge or trust as admlnlstrators, 
executors or trustées any legacies or distributlve shares arising from personal 
property • » * passlng • * • from any person possess^ of such prop- 
erty elther by will or by the Intestate laws of any state or terrltory • • * 
shall be, and hereby are made subject to a dï(ty or tax." 

The government contends that the tax should be assessed accord- 
ing to the ténor of the writing offered for probate, on the ground 
that this is the will of Jordan, rather than the compromise subse- 
quently efïected by those interested in his estate. But, whether the 
compromise be deemed a will or not in the purview of the war revenue 
act, under no circumstances can a writing which has not been admit- 
ted to probate iri'the proper court of Massachusetts be made the basis 
of an inheritance tax in the fédéral courts. Only by probate is a 
writing in its nature testamentary established in, Massachusetts as the 
will of its maker. The Circuit Court of the United States is not a 
court of probate, and is without jurisdiction to détermine that a writ- 
ing which for any reason has failed of probate in the proper state 
court is the last will of Jordan. Either the compromise is to be deem- 
ed his will within the purview of the war revenue act, or he must 
be deemed to hâve died intestate. This was the view necessarily tak- 
en by the government itself. In collecting the tax the government nec- 
essarily set up the compromise. It did not seek payment from the per- 
sons named as executors in the original writing. They never had 
in charge any distributive shares of personal property. It sought pay- 
ment from the persons appointed executors by the probate court by 
virtue of the compromise, inasmuch as the latter made distribution 
of Jordan's estate. A writing, which may hâve been in Jordan's pos- 
session, does not become his will merely because it has been vainly 
offered for probate. There is some difficulty, indeed, in holding that 
a compromise which has been made by the parties to the controversy, 
and has been approved by the suprême court of probate, is thereby 
made the will of Jordan. Unless, however, the shares distributed in 
accordance with its provisions be deemed for the purposes of the war 
revenue act to pass "by will or by the intestate laws," the United 
States can collect no tax whatsoever upon the shares. This resuit 
seems inadmissible. 
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As Jordan's executors never had in charge legacies or distributive 
shares which passed according to the writing originally offered for 
probate, they were not liable for any tax thereupon. 

There will be judgment for the plaintiffs. 



UNITED STATES T. WALKEB. 

(Circuit Court, B. D. New York. June 26, 1907.) 

AiniNS— OiTENSEs AoAiNST Chinese Exclusion Aots— Liabilitt dp Masteb 
Oï Vbssei,. 

An indlctment cUarging the master o( a vessel wlth a violation of 
Act Sept. 13, 1888, c. 1015, § 9, 25 Stat 4T8 [U. S. Oomp. St. 1901, p. 
1316], whlch makes It a misdemeanor If the master of any vessel "shall 
knowlngly bring wlthin the United States on such vessel and land, or 
attempt to land, or permit to be landed any Chinese laborer or other 
Chinese person in contravention of the provisions of this act," must aver 
that défendant "knowlngly" permitted such Chinese person to be lauded. 

On Motion to Quash Indictment. 

William J. Youngs, U. S. Atty. 
J. Parker Kirlin, for défendant 

HOLT, District Judge. The défendant, the captain of a steam- 
ship, was indicted for violating section 9 of chapter 1015 of the Laws 
of 1888, entitled "An act to prohibit the coming of Chinese laborers 
to the United States." Act Sept. 13, 1888, 25 Stat. 478, c. 1015 
[U. S. Comp. St. 1901, p. 1316]. Section 9 provides that the master 
of any vessel who shall knowingly bring within the United States 
on such vessel, and land, or attempt to land, or permit to be landed, 
any Chinese laborer or other Chinese person, in contravention of the 
provisions of this act, shall be deemed guilty of a misdemeanor. 
The indictment alleged that the défendant did unlawfully allow and 
permit a certain Chinese sailor, and a member of the crew of the 
steamer, to land in and to be landed in the United States, at the 
borough of Brooklyn. The indictment did not allège that the master 
knowingly permitted him to be landed, and the motion is made to 
quash the indictment on that ground. 

In my opinion it is essential that the indictment should allège that 
the master of the vessel knowingly permitted the person to land. 
The district attorney asserts that it is extremely difficult to obtain 
proof in any case that the master knowingly permitted such act. 
What degree of proof is necessary to establish knowledge on the 
part of the master is a question which must be determined in each 
case as it arises, but the statute provides that knowledge is essential 
to guilt, and, in my opinion, it would be extremely unjust to permit 
a master of a vessel to be convicted of a misdemeanor for an adt 
done absolutely without his knowledge and against his most strenu- 
ous efforts to prevent it. 

The motion is granted, and the indictment quashed. 
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HATDOCK T. FISHERIES CX), 

(Circuit Court, D. Maine. October 81, lOOT.) 

No. 614. 

COBPOBATIONB— AHCILLART REOEIVEESHIPS. 

Where a Circuit Court of the United States for the district in which a 
corporation has Its domicile bas, in accordance wlth the local statutes, ae- 
qulred jurlsdlctlon of a bill la equity to wlnd up the affairs of the cor- 
poration, and has appolnted a recelver thereon, the Circuit Court of the 
United States for the District of Maine wlll assist by the appointment 
of an anciUary recelver, first, nnless for spécial reasons, requlring public 
notice of the application therefor. Hutchinson v. American Palace Car 
Co. (C. C.) 104 Fed. 182, and Conklln v. United States Shlpbuilding Com- 
pany (0. O.) 123 Fed. 913, applied. 

In Êquity. On application for appointment of recelver. 
Bird & Bradley, for complainant, 

PUTNAM, Circuit Judge. This Is an application for a receivership 
of the property in this district of the Fisheries Company anciUary to a 
receivership constituted by the United States Circuit Court for the Dis- 
trict of New Jersey. Such public notice of the application as the 
court deemed necessary has been given, and no person has intervened 
to object to the application. 

The Fisheries Company was incorporated under the laws of New 
Jersey ; and, on inspection of the bill filed in the District of New Jer- 
sey and the relief prayed therein, it appears that the alleged purpose 
was to secure a receivership and the winding up of the corporation in 
accordance with the statute laws of that state. The statutory relief be- 
ing of an équitable character, it is well settled that the fédéral court in 
the district of New Jersey had jurisdiction to grant it. The circum- 
stances and the statutory law are in ail respects the sarae as they were 
in Conklin v. United States Shîpbuilding Company (C. C), in which 
we appointed an ancillary receiver, as appears in 133 Fed. 913, and 
124 Fed. 1020, and we hâve fuU regard to the views expressed by us in 
Hutchinson v. American Palace Car Co. (C. C.) 104 Fed. 182. We 
are of the opinion that the Circuit Court of the District of New Jer- 
sey had jurisdiction in the matter, and that we should co-operate with 
it as now asked of us. 

The order asked for must provide that a detailed inventory of the 
property covered by it, with a detailed estimate of values, shall be filed 
in this court by the receivers within two weeks after they are consti- 
tuted such; and it must also reserve to this court fuU authority to 
make ail such supplemental orders as to priorities and other incidental 
equities. It must also provide for a reasonable surety bond to be given 
by the receivers. 

It is ordered that an ancillary interlocutory receiver may be con- 
stituted in accordance with our opinion passed do^vn this day. 
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ACORD et al. t. WESTERN POCAHONTAS CORPORATION, 

(Circuit Court, S. D. West Virginia. November 22, 1907.) 

L Bquity— Biix or Ubvikw— Geouhds. 

A Mil of review Is malntalnable after the term of entry of final decree 
generally for two reasons: First, for error thereln apparent upon ItB 
face; and, second, on account of newly discovered évidence, materlal In 
character, that could not earller hâve been discovered wlth due diligence. 

[Ed. Note.— For cases lu point, see Cent Dlg. vol. 19, Equlty, U 1078- 
1094.1 

2. Same:— Ebbob of Law. 

Where error of law is the ground asslgned In a blll of review, It must 
be shown from the pleadings, proceedlngs, and decree, without référence 
to the évidence, and no other question Is open. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 19, Equlty, §§ 1075- 
1082.] 

8. SaMB— DEMT7BBBB TO BlIX OF ReVIEW. 

To a blll of review for errors of law a demurrer Is both admissible and 
proper ; and, as questions of f act are not open for re-examlnation on such 
a blll of review, the truth of any fact averred In the blll Inconsistent wlth 
the decree Is not admitted by a demurrer. Slnce no error can be asslgned 
on such fact, It la not properly pleaded. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 19, Equlty, | 1125.] 

4. Samb— Dbave to File— New Maiteb. 

A blll of review for errors of law can be flled without leave of the court, 
but one based on newly discovered évidence only by such leave, which 
rests In the sound discrétion of the court ; aiid even If such évidence would 
hâve changed the decree the court may refuse to reopen the decree, If pro- 
ductive of mischlef to Innocent parties. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 19, Equlty, t 1111.] 

6. Same— Newlt Discovebed Evidence. 

To sustaln a blll of review based on newly discovered évidence, such 
évidence must be new, or else such as the party could not by diligence hâve 
known, and the failure to produce It, If existent at the tlme of the de- 
cree must be accounted for. It must be controUing, not merely cumula- 
tive, not mère Impeachment of wltnesses, nor only Increasing doubt as to 
the real truth. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 19, Equlty, U 1091- 
1094.] 

6. Same-^oindeb or Obounds. 

The two grounds of error of law In a decree and newly discovered évi- 
dence may be jolned in the same blll of review, whlch in such case may 
be flled by leave of the court ; the objection of multifarlousness. If urged, 
belng largely wlthln the sound discrétion of the court and dépendent ta 
a very considérable estent on the particular facts of each case. 

[Ed. Note.— For cases in point see Cent Dig. vol. 19, Equlty, | 1123.] 

7. Same— Deceee Reviewable. 

Under the practice of the fédéral courts a blll of review based on newly 
discovered évidence will lie, although the decree was entered by default 

8. Same— Insufficienct of Bill— Peactioe. 

Where nelther error of law nor newly discovered évidence is shown by 
a bill of review, leave to flle It may be refused, or, If granted, the blll 
may be dlsmissed because leave to flle was improvldently granted. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 19, Equlty, { 1113.} 
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9. Same— Nature op Rhmedt. 

A ^U of revlew for ertor of.la,w Is In the nature of a.wrlt of error, 
andinàst be govemed practieally by the same raies goveming appellate 
courts In consldering writs o( error. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 19, Equlty, U 1065- 
1069.] 

10. Saméî— Obofection to Equitt JtjbisdioTion— Waivee. 

' Pàllure to make objection to équitable jurlsdlctlon because of an adé- 
quate remedy at law before final bearlng is a walver thereof, and au- 
thdrlzes the court to retaln the cause If the case be one of such a nature 
that equlty mlght give the relief asked, or any part of It, or If the ques- 
tion of équitable jurlsdlctlon be even a doubtful one; and such rule is 
applicable where the objection Is made for the flrst tlme In a blll of re- 
vlew for errors of law In a decree entered on default, and the question 
for détermination in such case is whether the blll upon which the decree 
was based, taklng Its allégations of fact to be true, stated cause of action 
for équitable relief. 

[Bd; Note.— For casëà In point, see Cent Dlg. vol. 19, Equlty, §8 119, 
120.] 

11. QXTIETINO TITLE— JUBISDIOTION— OLOtTD ON TiTLE— CANCEIiATION OF In- 
8TBUMENTS. 

A blll whlch allèges that complainant is the absolute owner of certain 
landB, that défendants were In possession thereof as tenants of complain- 
ant under wrltten leases and havlng no other rlght or tltle tliereto, and 
that they consplred together to defraud complainant of such lands, and 
in pursuance of such conq)lracy executed deeds to one another purport- 
Ing to convey tltle to spécifie parts of such lands, which deeds they caused 
to be recorded, states a cause of action cognlzable in a fédéral court 
of equlty for the cancellatlon of such deeds as clouds upon complaiuant's 
tltle. 

[Ed. Note.— For cases In point see Ceiit Dig. vol. 41, Quletlng Tltle, SI 
69-77.] 

12. Same— Natube of Ihsteument. 

Any deed, devise, or other instrument Judgment or decree not vold on 
Its face, whlch purports to convey any interest in or makes any charge up- 
on land of the true owner, and the Invalldlty of whlch must be establish- 
ed by extrlnslc évidence, or whlch, if left undisturbed, may rlpen Into a 
perfect tltle, is a cioud upon the légal tltle of the owner in possession un- 
der the law of West Virginia, and a suit in equity for Its cancellatlon may 
be, malntained in a fédéral court in that state. 

[Ed. Note. — For cases In point see Cent Dig. vol. 41, Quletlng Tltle, 
{§ 14-53.] 

18. Same— Peeson Entitled to Maintain Sxni— Estoppel. 

The institution of an action in ejectment in a fédéral court In West 
Virginia, which, belng gpvemed by the state law and practice, may be 
malntained, although tiie plaintifC is not out of possession, is not an ad- 
mission l^ such plaintiS that he is Uot in possession, so as to preclude 
hlm from maintalning a suit in equity agalnst the défendant to remove a 
cloud on bis tltle to the Same lands. 

14. Courts— Jubisdiction—Fedekal Cotjets. 

The jurlsdlctlon of a fédéral court of equlty Is not ousted because a 
state statute bas given complainant a remedy by an action at law. 

[Ed. Note. — Jurlsdlctlon as aflected by state laws, see note to Barling 
y. Bank of British North America, 1 a û A. 5ia] 

15. Same— Fbaud on Jueisdiction. 

The facts that a domestlc corporation permitted a mortgage on lands 
owned by it to be foreclosed, and that another corporation havlng in part 
the same offlcers and stockholders was organlzed in another state, whlch 
purchased such lauds s^t the sale and also Uie stock of the former coi^ 
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poratlon, which was thereafter dlssolved, held not suCaclént to establlsh 
a colluslve transfer of the lands, for the pùrpose of enabllng a suit In 
respect thereto to be brought In a fédéral cour^ such as deprived It of ju- 
rlsdictlon of such suit 

19, SaUk— Objection to Jurisdiction— Time of Takino. 

Objection to the jurisdictlon of a fédéral court In a suit on the ground 
that a colluslve transfer of the property whlch Is the subject of the suit 
was made for the purpose pf cpnferring such jurisdictlon cannot be taken 
for the flrst time In a blU of revlew after final decree bas been entered and 
the term has ended. 

17. Equitt— Bill of Keview— Newly Discoveked Evidence. 

A bill of revlew based on newly dlseovered évidence held Insuflacient 
in Its showing of due diligence, where the facts existed before the entry 
of the decree assailed, and were largely shown by public records, and 
the only excuse for the nondlscovery was the poverty and ignorance of 
the parties flling the same and the default of their own counsel, not clalm- 
ed to hâve been fraudulent or colluslve. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 19, Equlty, §S 1091- 
1094.] 

In Equity. On demurrer to bill of review. 

On June 16, 1906, in tenu, the Western Pocahontas Corporation presented 
Its bill in this court agalnst Abraham Acord and some 71 others, in which 
It alleged Itself to t>e a corporation under the laws of Virginia and the 
défendants named to be citizens and résidents of West Virginia ; that It was 
the owner ,of 28,113 acres of land, situate tn Wyoming and Raleigh counties, 
derlved by it tbrough mesne conveyances from two patents Issued by the com- 
monwealth of Virginia, the one on February 11, 1797, to James Welch for 90,- 
000 acres, and the other on June 25, 1795, to Wllson Oarey Nicholas for 500,000 
acres ; and in support of this allégation it flled wlth sald bill, as parts there- 
of, oflSce copies of conveyances and other records showing a perfect chain of 
tltle from saifl patentées to It for sald 28,113 acres. The bill then allèges 
that in the year 1884 plalntiff's predecessors In tltle took the actual adversary 
possession of said tract of land and plaeed thereon some 73 tenants under 
written leases, copies of whlch are exhibited as parts of the bill, which ten- 
ancies, created from that year to the year 1892 and continued unlnterrupted 
until the présent time, embraced each part and ail of said land, whereby ac- 
tual, contlnuous, peaceable, exclusive, notorious, hostile, and adversary pos- 
session of sald tract of land has been maintained by plalntiffl and its prede- 
cessors in tltle from sald year 1884 to the présent time; that ail taxes as- 
sessed and assessable agalnst said land bave been paid ; that the tract has been 
duly and regularly entered on the land books of the proper counties, and bas 
never beeome forfeited ; that plalntiff Is the owner in fee simple, and has the 
open, notorious, exclusive, hostile, peaceable, and adverse possession there- 
of ; that on or about April 1, 3905, certain of sald tenants of plalntiff, named, 
entered into an agreement among themselves and wlth the other tenants. 
named, to combine for the purpose of attempting to take from the plalntiff 
certain portions of its sald land, and for that purpose they, wlth others, de- 
fendants named, met and organlzed a lodge or society called the "Citizens 
Union," adopted articles of agreement or association, elected officers, selected 
a meeting place, levied and collected and still continue to levy and collect 
monthly dues from the membership in ald of this organization, charged to be 
a secret one, guarded by an oath of secrecy admlnistered to each one at the 
time of becomlng a member thereof ; that in pursuance of said combinatlon the 
members of said "Citizens Union" agreed among themselves to exécute deeds, 
one to the other for such parts or parcels of plalntiff's said land, in their 
possession as its tenants, as each one desired to possess, and engaged the 
county surveyor of Wyoming county and another to survéy out the particular 
portions each desired, so that the boundaries thereof could be deflned, whlch 
surveying was done, and deeds of conveyance, one to the other, were executeâ 
and piacedupon record for each one's selected parceL Copies of thèse deeds, 
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more tban 60 In number, are exhiblted wlth the blll. It la further chargeât 
that no surrender was made by sald tenants prlor to the taklng of sald 
deçdfl by them of the premises held by them, but they Inunedlately began to 
assert hostile daims to such lands; that they hâve no rlgbt and never had 
any clalm of title whatever except as contained in thèse deeds made by them 
when tenants of plaintiff one to the other. The bill then charges that, so 
soon as Informed and advlsed of thèse proceedlngs, It instltuted on the law 
slde of this court an action of ejectment against sald défendants, whlch la 
pending ; that In the ordinary course of procédure it would be Impossible to try 
more than one or two of defendant's clalms in any one trial, and that to 
prosecute sald action of ejectment to a flnal conclusion would requlre from 
25 to 30 years ; that the costs and expenses would ultimately exceed the value 
of the land in controversy ; that judgment for costs could not be collected, and 
that by Intervention on the part of equlty a great multlpllcity of sults would 
be avolded, enormous costs saved, and an adéquate relief obtained, whlch 
could not be obtained at law ; that sald surveys and sald deeds made of sald 
parcels by such tenants one to the other and to those In collusion wlth them, 
so admitted to record, hâve created clouds upon plalntlff's tltle, greatly de- 
preclating Its market value; that the making thereof under sald combinatlon 
and consplracy called the "Citlzens Union" was fraudulent; that no part or 
parce! of lands claimed by défendants under thèse deeds had ever been as- 
sessed upon the land books and no taxes ever pald; that thèse défendants 
applied to Stewart, county clerk of Wyomlng county, to hâve thèse parcels 
placed upon such books, but he, knowlng they had no title, refused to enter 
the parcels; that in the year 1905, however, when reassessment of the lands 
of the State under législative act was made, the reassessor listed thèse parcels 
and placed them upon the land books, and that Stewart, clerk, unless enjolned, 
wlll extend them on the land books and they will be assessed wlth taxes for 
the year 1906; and, flnally, that some of the défendants hâve been and are 
cuttlng tlmber upon sald parcels, some hâve contracted to sell to the Welch 
Lumber Company the tlmber on such parcels, as shown by deeds made by 
them to such company, It well knowlng, when It took such deeds, that they 
had no tltle and no right to sell. The prayer of this blll was that process 
issue ; that certain défendants, offlcers of the "Citlzens Union," be requlred to 
flle its constitution, by-laws, and acts, wlth a list of Its membershlp; that a 
decree be entered adjudging tltle to sald 28,113 acres of land to be In plain- 
tiff, free and acquit from ail clalms of défendants; that ail of sald deeds to 
défendants be canceled and set aside as clouds upon plaintlff's tltle ; that sald 
"Citlzens Union" be decreed to be a fraudulent consplracy against plaintiff, 
and be dissolved^ and each member thereof be restrained from carrylng out Its 
purposes and from further asserting tltle to plalntiff's land; that Stewart, 
clerk, be enjolned from placing said parcels of land on the land books fOr tax- 
ation purposes; that the possession of the défendants be decreed to be the 
possession of plalntitt ; that they be enjolned and restrained from cuttlng and 
removing tlmber from sald lands and for gênerai relief. 

This blll was by order filed, remanded to rules, process issued thereon, was 
served upon défendants, and, no appearance having been entered by them 
thereto, at August rules, 1906, an order was entered taklng the blll pro confes- 
so against them. On the 28th day of September, followlng, the cause having 
been set down for hearing on that day, and no appearance or proceeding hav- 
ing been entered or taten by the défendants, a flnal decree was entered there- 
in whlch decreed: (1) That an organization, comprlsed of défendants and 
others, known as the "Citlzens Union," exlsted, and that It was an illégal and 
fraudulent consplracy against plaintiff and against its title to and use and 
enjoyment of Its land. (2) That the deeds exeeuted by défendants, one to 
the other, conveylng parts of plalntiff's land, were made in pursuance to and 
to carry out the Illégal and fraudulent purposes for which sald consplracy 
was formed ; that both grantor and grantee In sald deeds knew that they and 
neither of them had any right, tltle, or interest in the land purporting to b<» 
conveyed thereby. (3) That the plaintiff is in the actual possession of ail of 
its said land, under and by vlrtue of the tenancles created by the leases flled 
wlth Its blll, and that the possession of the défendants (namlng them) under 
and by vlrtue of the leasea and aubleases held by them, as urell as under sald 
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fraudulent deeds, Is the actual possession of plalntllT of each and every part 
•f Its sald land covered by sald leases, subleases, and said deeds. (4) That 
the défendants hâve net any estate, right, tltla, or Interest whaterer In tha 
tract of land of 28,113 acres; that plalntlff's tltle thereto Is a good, yalld, Bub- 
Blstlng, and fee-slmple one; that the défendants be and are forever enjolned 
and restralned from assertlng any clalm thereto adverse t» plalntlff, and 
that certain défendants named, having forfelted their leases and subleases, 
surrender possession «f the land held by them, whenever requlred by wrlttea 
notice so to do, under penalty of contempt (5) That the several deeds, set 
forth and described In sald decree, executed under and by vlrtue of sald con- 
Bplracy, be and are, and each of them Is, canceled, annuUed, set aside, and held 
for naught, and the cloud created thereby upon plalntlff's tltle is removed, and 
plalntlff is quieted In Its tltle and possession of sald lands ; that Stewart, clerk, 
aforesald, is enjoined from placlng or contlnulng said parcels or any of them 
upon the land books for taxation ; that plalntlff recover costs from défendants. 
This decree, by the ending of the term at whlch it was rendered on November 
19, 1906, became absolute and final under equlty rule 19. In conséquence, a 
motion to set It aside made by the défendants at the following term was over- 
ruled. 

Thereupon In March, 1907, the défendants, Abraham Acord and 50 others, 
presented and were granted leave to file against the plalntlff, the Western 
Pocahontas Corporation, this bill of review and supplément, in whlch they 
allège that sald decree is erroneous, and should be reversed and set aside, 
because : (1) That if the allégations of the original bill be true, and the leases 
set up were valid, then the relation of landlord and tenant was created, and 
as an action wherein a landlord is clalmlng land Is an action at law, under 
section 723 of the Bevised Statutes [U. S. Comp. St 1901, p. 583], this court 
of equlty was without Jurlsdiction to entertain said bill and enter sald decree. 
(2) That the allégations of the original Mil, If true, touching the alleged com- 
blnatlon under the name of the "Citizens Union," are not acts that would glve 
equlty jurlsdiction, as ail could be as well remedled at law as In equlty ; that 
such acts as alleged do not warrant the decree flnding such "Citizens Union" 
to be a fraudulent conspiracy, and in this partlcular It is erroneous. (3) That 
the allégations set forth In sald original bill are Insufflcient to cause equlty to 
take jurlsdiction for the purpose of avoidlng a multipllcity of suits. (4) That 
the allégations of said original bill do not show any cloud on tltle to the land 
of the plalntlff therein for the removal of whlch equlty would hâve jurlsdic- 
tion. (5) That under the allégations of said bill it appears that the plaln- 
tlff therein had a full and adéquate remedy at law. Then by way of supplé- 
ment this bill of review charges that since the entry of said decree complalned 
of they bave dlscovered new évidence not in the cause, but material and rele- 
vant, discovered shice the entry, whlch could not bave been dlscovered before 
by diligence, whlch Is not cumulative, but existed prlor to the decree's entry, 
although not discovered untll afterwards. Condensing the allégations of this 
bill touching this new matter and the reasons why it was not discovered and 
presented, it is alleged that thèse original défendants, now plaintiffs in this 
bill of review, were poor and ignorant, llving in a mountain section, far from 
the place where this court was held ; that they had been llving, aad those In 
privlty with them by contract, estate, or blood, upon the lands for perloda 
from 10 to 50 years, under clalm or color of tltle, In actual, adverse, exclusive, 
and uninterrupted possession, fixed as to boundaries and location ; that, being 
served with summons in the original cause, they employed an attorney to dé- 
fend their rights, furnished him with papers and Information, and paid hlm a 
large sum of money ; that their counsel lulled them to fancied securlty by in- 
forming them their interests were safe, so that they knew notbing of the entry 
of sald decree untll four montha thereafter; that they then secured their 
présent attorney to make investigation, and through hls investigation ascertain- 
ed and discovered the new matter aforesald, whlch could not bave been dls- 
covered by them alone with reasonaWe diligence because of Its character. 

This new matter of défense so discovered is alleged to be: That on Aprll 
4, 1902, J. 0. Brown, agent for Joseph U. Crawford and others, contracted 
with one J. 0. Maben, trustée, for not more than 35,000 acres of land in 
Raleigh and Wyoming countles^ W. Va., at an alleged prlce of $28.50 per acre ; 
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that on June 24, 1902, Çrâwforfliand others organlzed nnder the laws of West 
Virginia the Westeim Pocahoittas Coal & Lumber Company, wlth an anthorlzed' 
capital stock of $2,000,000 ;" thÉi;e oh January 29, 1903, the sald Maben and hl» 
c(^trustee, Bell, eonvéJed to ^ald Western PocahcHitas Coal & Lumber Company 
tjié 28,113 acres of land In èofitroversy, for an alleged considération of $801,- 
2^0.50, of whlch $150,000 Isçlleged to hare been pald down and a mortgage 
glyen "ùpon the land to secure the balance, represented by two bonds, for $350,- 
585:25 ëach, due February 1, 1904, and 1905, wlth Interest; that prlor to April 
1, 1905, the plalntlffs In thls Mil of revlew were In possession and asserting 
hostile Clalins to thl? la,nd, àhd the Western Pocahontas Coal & Lumber Com- 
pany was séeking to elther oust them or compel them to acknowledge Its tltle; 
that Its agents did obtain the marks and signatures to leases by false repré- 
sentations and through the Ignorance of thelr rights of sald plalntlffs ; that 
they at thé tlme had a complète défense to any action said company might 
hâve Jbrought, aithpilgh they were Ignorant of the character of such défense ; 
that In thls condition, of affalrs the officers and stockholders of the Western 
Pocahoiitàs; Coal & Lumber Company entered Into a comblnatlon wlth those 
Interested In the Chesàpeake & Ohlo Rallroad Company to bring about a 
condition of affalrs by whlch they could Institute an action in the United 
States court, whlch comblnatlon and conspiracy has been discovered by sald 
plalntlffs since said dëcree, althoUgh pre-exlstent ; that at the tlme the Western 
Pocahontas Coal & Lumber Company was solvent, had a capital of $2,000,000, 
was m position to sécure thé money to pay off the mortgage debt to Maben 
and Bell, and could bavé piacèd bonds upon sald lands for that purp|ose; that 
in pursuarice of the plan to secure jurisdlction in the United States court It 
refusedto pay sald Indebtedness, Maben and Catlett, trustées (Catlett hav- 
Ing been àppolnted in place of Bell, deceased), about April 1, 1005, flied a biU 
in the circuit court of Ralelgh county to enforce sald mortgage, to whlch biU 
the Westérh Pocahontas Coal & Lumber Company flled an answer admittlng 
the Indébtëdiiess, and on July 21, 1005, a decree was entered In favor of Maben 
and Catlett, trustées, therefor, and subsequently an ordeï of salfe was entered, 
which order àppolnted the attomey brlnging the suit spécial commlssloner to 
sell, and sald sale waS advertlsed to be màde at public auctlon on the 16th of 
October, 1905 ; that on October 5, 1905, there was organlzed under the laws of 
Virginia, by the officers of the Chesàpeake & Ohlo Railway Company and 
others, anjong whom was Joseph U. Crawford, président of the Western Poca- 
hontas Coal & Lumber Company, and James Knox Caln, who became secretary 
oï the new corporation, a corporation styled the Western Pocahontas Corpo- 
ration, with a capital of $250,000, yvhose object was to acqulre 30,000 acres of 
land In West Virginia; that the flrst président of this new corporation was 
Ctawford, président of the ; West Virginia corporation, but he was soon- sue- 
ceeded by Decatur Axteil, vice président of the Chesàpeake & Ohlo Bailway 
Company, and James Knox Caln, the flrst secretary, was soon succeeded by 
0. B. Wellford, secretary of tbe railway company, and the officers of this new 
Virginia corporation were the bfflcers of the Chesàpeake & Ohlo Bailway Com- 
pany; that Càin, secretary of this new corporation, ûied a swom statement 
wlth the Virginia Corporation Commission on October 10, 1905, in which he 
stated that the money raised from the stock issued was being used to pur- 
chase ail the outstanding stock and lil the payment of the debts of the West- 
ern Pocahontas Coal & Lumber Company ownlng the equity of rédemption In 
"coal lançls in Ralelgh county, W. Va., containing approximateiy 28,000 acrea, 
known as the 'Maben and Bell tract' " ; that the Virginia corporation on Oc- 
tober 10, 1905, owned ail the stock and debts of the West Virginia corpora- 
tion, and substantlally both were controlled by the président and officers of 
the railway company; that the railway company agreed to guarantee bonds 
of the Virginia corporation to the extent of $750,000, to be secured upon the 
lands in coritroversy ; that thé West Virginia coriwration, wlth $2.000,000 cap- 
ital, was better able to Issue this $750,000 of bonds than the Virginia corpo- 
ration, wlth only $250,000 èapital, and the railway company could hâve more 
safely guaranteed them ; that on the day of sale the bîd of thé Western Poca- 
hontas Corporation was the only one mâde ; that it was $750,000; and was ae- 
cèpted by the commissioner, who recel ved np cash; that said sale was con- 
ârmèd by the circuit court of Ralelgh county, and a deed was made by the com- 
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mlssloner to the Virginia corporation. It Is then eharged that thls sale was 
a nulllty, and was not In fact made; that the whole proceeding was for the 
purpose of frandulently Invoklng the jurlsdlctlon ot thls court; that so soon 
as discovered thèse plaintlffs in this blll of review, at the term following sald 
decree, by motion and affldavit presented the facts to this court ; that they do 
not flie this blll for delay; and that thls court had no jurlsdlctlon of sald 
original cause. 

To thls blll of review the défendant, the Western Pocabontas Corporation, 
has flled a demurrer, assignlng nine grounds, and the plaintlffs hâve tendered 
nlne separate wrltten motions to strlke out thèse grounds of demurrer for 
reasons therein set forth, and upon thls demurrer and thèse motion» thls 
hearlng Is had. 

Arthur English, for plaintiffs. 

J. Lewis Bumgardner, Vinson & Thompson, and Sîmms & Enslow, 
for défendant. 

DAYTON, District Judge (sitting specially, after stating the facts 
as above). Ail possible questions, technical or otherwise, I think, 
that could arise in this case, hâve been argued at great length and with 
ability, both orally and in briefs filed by counsel. I am not inclined to 
regard it necessary to enter into an extended considération of the 
technical and formai requirements of the demurrer involved in the 
statement of its nine grounds and the nine written motions to ex- 
clude. The law is well settled that a tnll of review is maintainable 
after the term of entry of final decree generally for two reasons: First, 
for error therein apparent upon its face; and, second, on account of 
newly discovered évidence, material in diaracter, that could not ear- 
lier hâve been discovered with due diligence. Bank of U. S. v. Ritchie, 
8 Pet. 128, 8 h. Ed. 890; Clark v. Killian, 103 U. S. 766, 26 L. Ed. 
607; Osborne v. San Diego, etc., Co., 178 U. S. 22, 20 Sup. Ct. 860, 44 
L. Ed. 961; Hill v. Phelps, 41 C. C. A. 569, 101 Fed. 650; Beard v. 
Burts, 95 U. S. 434, 24 L. Ed. 485. 

Where error of law is the ground assigned, this must be shown 
from the pleadings, proceedings, and decree, without référence to the 
évidence. No other question is open. Putnam v. Day, 22 Wall. 60, 
22 L. Ed. 764; Willamette Co. v. Hatch, 125 U. S. 1, 8 Sup. Ct. 811, 
31 L. Ed. 629. To such bill of review for error of law a demurrer is 
both admissible and proper, and it only admits such facts as are prop- 
erly pleaded. As questions of fact are not open for re-examination on 
a bill of review for errors in law, the truth of any fact averred in that 
kind of a bill of review, inconsistent with the decree, is not admitted by 
a demurrer, because no error can be assigned on such a fact, and it 
is, therefore, not properly pleaded. Shelton v. Van Kleeck, 106 U. S. 
532, 1 Sup. Ct. 491, 27 L. Ed. 269. 

When such bill of review is based upon newly discovered évidence, 
it can only be filed by leave of the court in its sound discrétion, cau- 
tiously and sparingly exercised; and, even if such évidence would 
change the decree, the court may refuse to reopen the decree, if pro- 
ductive of mischief to innocent parties. Thomas v. Harvie's Heirs, 
10 Wheat. 151, 6 L. Ed. 287 ; Rubber Co. v. Goodyear, 9 Wall. 805, 19 
L. Ed. 566 : Ricker v. Powell, 100 U. S. 104, 25 L. Ed. 527 ; Craig 
v. Smith, 100 U. S. 226, 25 L. Ed. 577. The évidence must be new, 
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or else such as the party could not by diligence hâve known. The 
failure to produce it, if existent at the time of decree, must be ac- 
counted for. It must be controUing, not merely cumulative, not mère 
impeachment of witnesses, or only increasing doubt as to the real truth. 
Beard v. Burts, 95 U. S. 434, 24 L. Ed. 485 ; Rubber Co. v. Goodyear, 
9 Wall. 805, 19 L. Ed. 666; Easley v. Kellom, 14 Wall. 279, 20 L. 
Ed. 890; Freeman v. Clay, 2 C. C. A. 587-593, 52 Fed. 1; Southard 
v. Russell, 16 How. 669, 14 L. Ed. 1053 ; Society of Shakers v. Wat- 
son, 23 C. C. A. 263, 77 Fed. 512. 

A bill of review for errors of law can be filed without leave of the 
court, but on account of newly discovered évidence only by such leave. 
The two grounds may be joined, but in such case the bill can only be 
filed by leave. Ricker v. Powell, 100 U. S. 104, 25 L. Ed. 637 ; Whit- 
ing V. Bank, 13 Pet. 13, 10 L. Ed. 33. The ground of error in law, 
with that of impeachment for fraud, it is true, is doubted in Kimberly 
V. Arms (C. C.) 40 Fed. 548-559, where Judge Jackson points out that 
a bill of review to impeach for fraud designs a destruction of the de- 
cree in toto, while one based on errors of law bas no other scope than 
to correct such errors. In fact, a bill to impeach for fraud should be 
considered generally as an original bill. Where the grounds are to 
correct errors or modify lïje decree, either by reason of errors on its 
face or on account of newly discovered évidence, no good reason, it 
seems to me, is apparent why the two grounds should not be joined 
and the bill filed by leave of the court. If the objection of multifari- 
ousness be urged, it is always to be remembered that the détermina- 
tion of the question of whether a bill is multifarious is one largely 
within the sound discrétion of the court, and dépendent to a very 
considérable degree upon the particular facts of each case. United 
States V. Bell Téléphone Co., 128 U. S. 316, 9 Sup. Ct. 90, 32 L. Ed. 
450 ; Walker v. Powers, 104 U. S. 345, 26 L. Ed. 729 ; Brown v. 
Trust Co., 128 U. S. 403, 9 Sup. Ct. 127, 32 L,. Ed. 468; South Penn 
Oil Co. V. Calf Creek Co. (C. C.) 140 Fed. 507-516. 

Under the ruling of Camden v. Ferrell, 60 W. Va. 119, 40 S. E. 
368, it is held that a bill of review based on newly discovered évidence 
does not lie to a decree by défault; but I agrée with plaintifïs' counsel 
that this distinction is not made in fédéral practice, as shown by ruling 
in Thomson v. Wooster, 114 U. S. 104, 5 Sup. Ct. 788, 29 L. Ed. 106. 
Finally, it may be stated as a well-settled rule that, if neither error of 
law nor new évidence be shown, leave to file it may be refused, or, if 
granted, the bill may be dismissed, because leave to file was improvi- 
dently granted. 

With thèse well-settled principles before us, the grounds set forth 
in this bill of review for reversai of the decree can be reduced to two 
propositions: First, error in law, for that it is alleged the original 
plaintifï, having an adéquate remedy at law, had no standing in equity; 
second, error in fact, in that a fraud upon the jurisdiction of this 
court was committed, the évidence of which existed at the time, but 
was not discovered until after the entry of said decree. 

Considering the first proposition, it is well settled that a bill of re- 
view for errors of law is in the nature of a writ of error, and must 
be governed practically by the same rules governing appellate courts 
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in considering writs of error. Story's Equity Pleading, § 403. It has 
been held that where the subject-matter of a suit belongs to the class 
over which a court of equity has jurisdiction, and the objection that 
the complainant has an adéquate remedy at law is not made until the 
hearing in the appellate tribunal, such objection is too late. Reynes v. 
Dumont, 130 U. S. 354, 9 Sup. Ct. 486, 33 L. Ed. 934 ; Tyler v. Sav- 
age, 143 U. S. 79, 13 Sup. Ct. 340; 36 L. Ed. 82. Also, failure to make 
before final hearing the objection of équitable jurisdiction because of 
an adéquate remedy at law is a waiver thereof, and authorizes the 
court to retain the cause, if the case be one of such a nature that equity 
might give the relief asked, or any part of it, or if the question of éq- 
uitable jurisdiction be even a doubtful one. Waite v. O'Neil (C. C.) 
73 Fed. 348. In this last case Judge Hammond points out that only 
one other case (Dederick v. Fox [C. C] 56 Fed. 714) applied this 
rule, relating gêner ally to such objection in appellate courts, to courts 
of original jurisdiction, yet he reasons very forcibly that the rule was 
imported into the appellate courts of this country from the English 
High Court of Chancery and other courts of original cognizance, and 
therefore no sound reason exists for limiting the rule to appellate 
courts alone. However this may be in ordinary cases, I feel sure that 
the strongest reason exists for the application of such rule in a case 
like this, where the défense is set up for the first time in a bill to re- 
view a decree based upon a bill taken for confessed, and that the 
question narrows itself down to one of simply determining whether 
the original bill on its face would hâve been subject to demurrer as 
absolutely void of équitable jurisdiction. Its allégations of fact must 
be taken as absolutely true, because confessed ; and it becomes, there- 
fore, in a sensé immaterial whether the exhibits in the nature of évi- 
dence be considered as parts of the bill or not. It is proper to state 
in that connection, however, that to hold that they are not, as con- 
tended for by plaintiflfs' counsel, would be to hold counter to a prac- 
tice in this court and the courts of this state maintained without ques- 
tion for very many years. 

From thèse allégations of fact we must hold- (a) that the Western 
Pocahontas Corporation is a Virginia corporation; (b) that the de- 
fendants to said original bill were ail résidents of West Virginia; (c) 
that the amount in controversy exceeded $2,000 in value; (d) that the 
corporation had absolute fee-simple title to the 28,113 acres of land in 
controversy, and (e) was in full and complète possession of the tract 
and every part of it; (f) that the défendants had no right, title, 
color, or claim of title whatever to it or any part of it; (g) that their 
possession was not adverse, but solely that of tenants for the corpora- 
tion under written leases legally executed; (h) that, being so in pos- 
session, they unlawfully combined, confederated, and conspired to- 
gether to defraud the corporation and secure illegally its said land; 
(i) that in pursuance of such combination and conspiracy they as ten- 
ants, in violation of their légal duty and obligation as such, executed 
many deeds one to the other of varions parcels of said lands, whidi 
said deeds purported to convey and vest in the grantees therein full 
légal title to the parcels conveyed by specified metes and bounds fuUy 
descriptive of such parcels, and whereby they could be identified ; and 
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(j) that they caused thèse deeds to be placed upon the public recotds 
and said parcels of land upon the assessment books for taxation pur- 
poses fn, the counties wheresaid lands wçre situa te. 

Leayihg out of considération the f urther allégations of the bill touch- 
ingipultiplicity of suits, do not thèse facts présent a basis for équita- 
ble intervention ? I think clearly so. There is no better established 
ground for équitable jurisdiction than an appeal to remove cloud from 
and q^iet title to real estate. It is recognized, not alone by décisions 
of the fédéral and state courts, but by fédéral statute as well. It is not 
only so recognized, but favored, for by Act March 3, 1875, c. 137, § 
8, 18 Stat. 472 [U. S. Comp. St. 1901, p. 513], express exception to 
the law limiting jurisdiction of fédéral courts to civil suits brought in 
the district whereof the défendant is an inhabitant is made of suits "to 
enforce any légal or équitable lien upon or claim to, or to remove any 
incumbrànce or lien or cloud upon, the title to real or personal prop- 
erty," which suits may be brought in the district wherein such prop- 
erty is situate. 

The contention that thèse deeds, having no antécédent source of title, 
were void, and therefore constituted no clouds upon the title of the cor- 
poration, is whoUy untenable. I entirely agrée with counsel for the 
corporation that any deed, devise, or other instrument, judgment, or 
decree, not void on its face, which purports to convey any interest in 
or makes any charge upon land of the true owner, the invalidity of 
which requires proof by extrinsic évidence, is a cloud upon the légal 
title of the owner in possession. And, futher, any pretended convey- 
ance which, if left undisturbed, may ripen into a perfect title, must nec- 
essarily create a cloud upon the true title. Statutes and décisions of 
courts of last resort of the several states defining what may or may 
not constitute cloud on title, what may or raay not constitute title itself 
or claim or color of title, and what may by possession ripen into good 
title, althpugh void in initio, are parts of the substantive law of such 
states, aflFecting real estate therein, and therefore are of controUing in- 
fluence in fédéral courts held within such states, under well-settled 
authority. Looking to the décisions of the West Virginia Suprême 
Court of Appeals to guide us, we find the foregoing définitions of what 
may constitute cloud on title to be fuHy established by such cases as 
Smith v. O'Keefe, 43 W. Va. 172, 37 S. E. 383; Waldron v. Harvey, 
54 W. Va. 608, 46 S. E. 603, svl. 21, 102 Am. St. Rep. 959; Robinson 
v, Lowe, 50 W. Va. 75, 40 S. E. 454 ; Bennett v. Pierce, 50 W. Va. 
604, 40 S. E. 395 ; Ambler v. Leach, 15 W. Va. 677; Garrett v. Ram- 
say, 26 W. Va. 345 ; Moore v. McNutt, 41 W. Va. 695, 24 S. E. 682. 
There can be no question, therefore, that thèse deeds did constitute 
such clouds upon title as would warrant an appeal to equity to remove 
them. 

But it is insisted that equity can only remove such clouds when the 
plaintifï asking such removal is in possession, and that on the face of 
this bill the plaintifï corporation admitted that it had instituted an ac- 
tion of ejectmeht against défendants théréin, which could only be 
brought by one out of possession and which by the averments of its 
déclaration declared itself to be out of and said défendants in posses- 
sion. The first part of this contention, that equity can intervene only 
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in behalf of a plaintif! in possession, is true beyond question ; but the 
latter part, that such intervention is barred by the institution of the 
action of ejectment is untenable for two reasons: 

First, because the action of ejectment, being an action at law, féd- 
éral practice follows that of the state, and in West Virginia that prac- 
tice, regulated by express statute, does not require a person to be eut 
of possession in order to institute it. As pointed eut by Judge Bran- 
non in Moore v. McNutt, 41 W. Va. 695, 24 S. E. 682, by the Code 
of 1849 the writ of right was abdlished and the action of ejectment 
was made applicable to perform its function of trying title. It became 
a "statutory action of ejectment." As such, under chapter 90, Code 
W. Va. 1906, regulating it, it is expressly provided that it may be 
brought in every case where writ of right prior to 1850 could be 
brought. This writ, when in existence, could be brought, regardless 
of possession, to try title. It further prescribes in section 7 of that 
chapter the requisite averments for the déclaration in ejectment, to the 
efïect that, plaintiflf being possessed of the premises on a certain day, 
the défendant entered into such premises and unlawfully withholds 
from the plaintifï the possession thereof, thereby retaining the old 
common-law form. Under such drcumstances the institution of such 
a statutory action with such scope, but bounded by such form, could 
not constitute an estoppel to the owner to claiin title and possession. 
Again, the defendant's possession under many circumstances may be a 
limited possession, and not hostile and adverse. There can be no ques- 
tion, I think, under the wide scope given it by this statute, that this 
action can be brought by the landlord to recover possession from a ten- 
ant whose lease has expired, or who has violated its conditions, al- 
though the action of unlawful detainer may practically be more ex- 
péditions and less expensive. 

But, second, the right to équitable intervention is not destroyed be- 
cause, as Judge Brannon says in Moore v. McNutt, supra : "The plain- 
tifï being in possession, had the right to go into equity. Even if he 
could maintain ejectment, that would not debar him from chancery, 
because the jurisdiction in such case in chancery, having been estab- 
lished long before the Code of 1849, which is the first time the right to 
maintain ejectment by one in possession arose, the jurisdiction of 
chancery would not be ousted by the new act." To the same eflfect 
is the niling of this court in Lasher v. McCreery (Judges GofF and 
Jackson sitting together) 66 Fed. 834, at pages 843, 843, and in Miller 
V. Ahrens, 150 Fed. 644. See, also, Smythe v. Henry, 41 Fed. 705. 
The conclusion follows that this bill of review cannot be maintained' 
for the alleged errors of law. 

As to the supplemental matter, it is to be borne in mind that the 
facts are presented solely to show that this court did not have juris- 
dictioii ; that a fraud had in fact been committed upon its jurisdiction, 
in that the transfer of this tract of land was efïected from the Western 
Pocahontas Coal & Lumber Company, the West Virginia corporation, 
to the Western Pocahontas Corporation, the Virginia corporation, 
solely to enable the suit to be brought in this, instead of the state, 
court. It is claimed the facts presented by this supplément bring this 
case squarely within the principles of a class of cases of whi(S tbfi 
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case of Lehigh Mining & Mfg. Co. v. Kelley, 160 U. S. 337, 16 Sup. 
Ct 307, 40 L. Ed. 444, raay be taken as tiie best example. I hâve 
gone over time and again thèse facts as presented hcre, each time with 
an increased conviction that in very many and very material particu- 
lars they do not coincide with those of the Lehigh Case, and it must 
be conceded, in the very nature of things that Ihe facts in each case 
are ail essential to détermine whether the principles enunciated there 
are applicable. In the Lehigh Case the agreed facts show that the 
conveyance f rom the Virginia to the Pennsylvania corporation was 
made direct, that the stockholders were the same in both companies, 
that the organization of the Pennsylvania corporation and the con- 
veyance to it were expressly made to secure jurisdiction in the fédéral 
court over the controversy, and that both corporations are existent. 
Hère the conveyance was not voluntarily and directly made. On the 
contrary, it is conceded that the West Virginia corporation was in- 
debted for purchase money due and unpaid for the land more than 
$700,000; that a valid mortgage subsisted upon the land to secure this 
indebtedness ; that suit, with process regularly served, was instituted 
in the circuit court of Raleigh county, W. Va., to foreclose this mort- 
gage by the trustées to whom the debt was due and payaible; that 
tiie debtor, the West Virginia corporation, answered the bill, admit- 
ting the indebtedness and decree of sale was entered, and sale publicly 
made and regularly confirmed by this state court of compétent juris- 
diction. 

In the second place, it is not charged that the stockholders in the 
Virginia corporation, which became the purchaser, are precisely the 
same as in the West Virginia corporation, although the officers are 
said to hâve been at the time of organization of the former identical. 
On the contrary, it is charged that officers of the Chesapeake & Ohio 
Railway Company, not stockholders of the West Virginia company, or- 
ganized, dominated, and controlled the Virginia company; that tiie 
stock issue of this latter was fixed at $250,000, and was used, pending 
the foreclosure suit, in the purchase of the stock and payment of the 
debts of the West Virginia company having the equity of rédemption 
in said land; that the new company executed its bonds for $750,000, 
which were guaranteed by the Chesapeake & Ohio Railway Company, 
with which Sie purchase price at the foreclosure sale was settled. It 
is true it is charged that the West Virginia corporation, with its large 
authorized capital, could as well hâve floated thèse bonds, and the rail- 
way could as securely hâve guaranteed its bonds as those of the Vir- 
ginia corporation. This may hâve been true ; but there was no obli- 
gation upon the railway company to indorse the bonds of either, and, 
if it was willing to indorse those of the one and not those of the other, 
no fraud can be imputed to its action on that account. 

Finally, it appears by the public records of this state, of which I 
must take judicial notice, that in Febmary, 1906, substantially four 
months before the institution of the original suit herein, the Western 
Pocahontàs Coal & Lumber Company, the West Virginia corporation, 
was whoUy dissolved and ceased to hâve any existence whatever. See 
West Virginia Corporation Report of Secretary of State, March 4, 
1905, to Mardi 1, 1907, page 874 (under head of dissolutions). Un- 
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der thèse entirely différent conditions I do net think the principlcs 
laid down in the L,ehigh Case can apply. It is to be remembered that 
in that case an able dissenting opinion was filed by Mr. Justice Shiras, 
in which two other members of the court joined, from which we may 
reasonably assume that the facts as therein presented made the ques- 
tion a close one. I am therefore convinced, after a long and careful 
study of the facts presented by this bill of review, that they are not 
sufficient to establish a collusive transfer to make parties, such as is 
contemplated by the inhibition of the acts of Congress of 1875, 1887, 
and 1888, and that I therefore originally erred in granting leave to 
the plaintiffs herein to file it. 

But, in addition to this, I am convinced that to raise this question of 
jurisdiction for the first time by bill of review cornes entirely toQ 
late. I carefuUy considered this question in Briggs v. Traders' Co. 
(C. C.) 145 Fed. 254, and there pointed out the fact that prior to the 
act of 1875 the common-law rules touching the necessity of a plea in 
abatement to the jurisdiction prevailed in the fédéral courts, and a 
filing of a plea or answer to the merits waived the question of juris- 
diction, as held in Farmington v. Pillsbury, 114 U. S. 138, 143, 5 
Sup. Ct. 807, 29 L. Ed. 114; that this act of 1875 did not change the 
gênerai scope of the rule enunciated in Farmington v. Pillsbury, but 
authorized the court as of right and duty without plea or motion, at 
any time during the progress and pendency of the suit, to stop ail 
proceedings and dismiss the cause the moment a fraud on its juris- 
diction was discovered, as held in Hartog v. Memory, 116 U. S. 
588, 590, 6 Sup. Ct. 521, 29 L. Ed. 725, and Williams v. Nottawa, 104 
U. S. 209, 211, 26 L. Ed. 719. A thorough reconsideration of the 
question convinces me that the provisions of this act do not either re- 
quire or warrant the exercise of this power to the extent of reversing 
a final decree in an ended cause by rçasons of extrinsic facts presented 
for the first time in a bill of review. 

But, to go a step farther, if I had this power, I am finally convinced 
that the allégations of this bill as to diligence in discovering thèse 
facts fall short of the requirements of the law. It is admitted that 
they ail existed prior to the entry of the decree and largely depended 
upon matters of public record. The essence of the reason assigned 
for their nondiscovery by thèse plaintiffs is their own poverty and ig- 
norance and the default of their own counsel. No matter how much 
sympathy courts may hâve for the poor and ignorant, they must re- 
member that they are to administer justice without respect to per- 
sons, and do equal right to the poor and to the rich according to fixed 
laws and rules, ignorance of which can excuse no one, rich or poor, 
wise or ignorant. It is too well settled to need discussion that de- 
fault, négligence, or misconduct on the part of counsel toward his 
client will not excuse that client of neglect to meet the law's require- 
ments, unless the attorney's conduct be in fraud and collusion with his 
client's adversary. No such charge is made hère, and it is very ap- 
parent that when présent counsel, employed after the decree com- 
plained of was entered, made his careful and searching investigation, 
he was able to discover thèse pre-existing facts. 

Therefore in any and ail phases of the case I must hold that the 
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demurrer to thjs bîU of review, because of alleged errors apparent 
upon the face of the decree complained of, must be sustained, and as 
to the supplément tlje façts set forth therein are insufficient, and the 
le^ye to file the same wasi improvidently granted; and the bill in its 
entirety must be dismissed. 



GAGE et al. T. RIVBRSIDB TRUST OO., I/lmlted, et al. 

(Carcult Court, S. D. Callfomla, S. D. December 10, 1906.) 

No. 1,223. 

1. PbOOESS— SUBSTITUTED SkBVICE— POWEE Oï FXDEBAI. OOTTET TO AlTTHOBIZE. 

On motion to vacate an order for substltuted service made In a suit 
pnrportlng to hâve been brought undeîf Fédéral Judldaiy Act Match 3, 
1876, e. 137, § 8, 18 Stat. 472 [U. S. CJomp. St. 1901, p. 513], virhlch au- 
tborlzes such service In local actions relating to property wlthln the dis- 
trict, the court must examine the blll, and the order should be set aslde 
unléss the bill affl-rmatively shows sufflclent grounds for relief under such 
Btatute and complainants' rlgbt to malntaln the suit 

[Ed. Note. — For cases in point, see Cent DIg. voL 40, Process, J 221.] 

2. OOEPOEATIO-NS— EQUITT— JTTRISDICTTON— ÀDMINISTRATIOH OF BSTATE OP COB- 

POBATION. 

A court of equlty can admlnlster the property of a corporation as a trust 
fund for the beneflt of stockholders and creditors only when the corpora- 
tion 18 insolvent. 

[Ed. Note.— For cases In point, see Cent Blg. vol. 12, Corporations, §$ 
1574, 1575.] 

3. PrOCEBS— StTBSTITUTED SBRVICB— OONSTBtTCTION OF STATTJTE. 

Statutes authorizing substltuted service are to be strictly construed. 

4. Canceixation of Instruments— Pleadiko—Stjfficienot op Bili,. 

A blll in equity for the cancellatlon of a trust deed and mortgages, on 
the ground of fraud and conspiracy. held not to allège sufflclent facts to 
authorlze such relief. 

[Ed. Note. — For cases In point, see Cent Dig. voL 8, Cancellatlon of 
Instruments, §§ 66-81.] 

5. Corporations— Stockholdebs' Suits—Failube to Complt with Eqttitt 

RULB 94. 

Wlthout a compllance wlth equlty rule 94 a stockholder can no more 
malntaln a suit in equlty In a fédéral court founded upon rights whlch 
may properly be asserted by the corporation, than an entlre stranger to 
the corporation and its property ; and a fallure to comply wlth the rule 
Is avallable against an order for substltuted service on défendants, as well 
as on the merits, where it affects the allgnment of the parties, and In that 
way the court's jurisdiction, 

[Ed. Note. — For cases In point, see Cent Dig. vol. 12, Corporations, £{ 
777, 778.] 

3. Courts— Jtjeisdiotion of Fedeeal Couet— Diversity of Gitizenship. 

To confer jurisdictlon on a fédéral court, where there are several plaln- 
tlfCs and défendants, ail necessary parties on one side must be citlzens of 
a State, and ail on the othér slde must be citlzens of another state or 
forelgn eountry. 

[Ed. Note.— For cases in point see Cent Dig. vol. 13, Courts, }.855.] 

T. Samb— Suit BETWBHns Aliens. 

The fédéral courts are wlthout Jurisdictlon of a suit between aliens, 
where no fédéral question is involved. 
[Ed. Note. — For cases in point see Cent Dig. vol. 13, Court», f 847.] 
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8. Same— Alignment ot Parties. 

In determinlng the question of fédéral Jurlsdlctlon, where It dépends 
Bolely on diverse cltizenship, It is the duty of the court to arrange the 
parties on the one side or the other according to their interests or the facts, 
regardless of the places they oecupy in the pleadlnga as plaintlffs or de- 
fendants. 

9. Same— Stookholdees' Suit. 

In a stockholders' suit in a fédéral court to remove an alleged fraudu- 
lent lien from the property of the corporation, where the complainant 
has not complled with equity rule 94, the corporation will be aligned 
on the side of the complainant. 

10. DisMissAL— Want of Jubisdiction. 

Where the jurisdiction of a fédéral court of a suit In equity dépends 
alone on diversity of cltizenship, and a proper realignment of parties dls- 
closes its want of Jurisdiction, it is the court's duty to dismlss the suit 
on its own motion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 17, DIsmissal and Non- 
sult, I 160.] 

In Equity. On motions to vacate order for substituted service. 

Purington & Adair and J. S. Chapman, for complainant. 

M. B. Kellogg, John G. North, and Hunsaker & Britt, for défendants. 

WELLBORN, District Judge. Said motions involve and dépend 
largely upon the construction of section 8 of Act March 3, 1875, c. 
137, 18 Stat. 472 [U. S. Comp. St. 1901, p. 513], which provides, 
among other things, as follows : 

"That when In any suit, commeneed In any circuit court of the United States, 
to enforce any légal or équitable lien upon or claim to, or to remove any in- 
eumbrance or lien or cloud upon the title to real or Personal property wlthin 
the district where such suit is brought, one or more of the défendants there- 
In shall not be an inhabitant of, or found wlthin, the said district, or shall 
not voluntarily appear thereto, it shall be lawful for the court to make an 
order dlrectlng such absent défendants to appear, plead, answer, or demur, by 
a day certain to be designated, which order shall be served on such absent 
défendant or défendants. If practlcable, wherever found, and also upon the 
person or persons in possession or charge of said property. If any tbere be; 
or where such Personal service upon such absent défendant or défendants 
is not practlcable, such order shall be publlshed in such manner as the court 
may direct, not less than once a week for six consécutive weeks. But said 
adjudication shall, as regards said absent défendant or défendants wltbout 
appearance, aflfect only the property which shall hâve been the subject of the 
suit and under the jurisdiction of the court thereln, wlthin such district." 

There is no question but that, on a motion to vacate an order for 
substituted service made under said section, the court must examine 
the bill in order to ascertain whether or not the case is within the stat- 
ute ; and the first question to be determined on this hearing relates to 
the scope or extent of such examination. Is it sufficient for the com- 
plainant, with such facts alleged in his bill as indicate his good faith 
and relieve the case from a charge of frivolousness, to pray for ône 
or more of the objects enumerated in said section, or must he also show 
himself entitled to such relief? 

I am of opinion, that an affirmative response to the last clause of this 
question embodies the law. Certainly substituted service would not be 
authorized in a case where the bill, although specifically demanding the 
relief mentioned in the statute, clearly negatived complainant's right 
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thereto; and ît seems to me, after careful considération of tHe statute, 
its phraséology and manifest purpose, that such service ought not to 
be had in any case unless the complainant afïirmatively shows his right 
to the relief, which alone justifies the service. It would be illogical 
and unreasonable to hold that a statute designed solely to enable a 
complainant to accomplish certain specified objects includes a case 
where, from complainants' own showing, it does not appear that either 
of said objects is attainable. I am forced to conclude that to justify 
an order for substituted service the bill, if the suit be in equity, should 
show : First, sufficient grounds for the relief mentioned in the statute ; 
and, second, complainant's right to maintain the suit. 

This conclusion is in no way impaired by the contention that it is 
the office of a gênerai demurrer to détermine the sufficiency of a 
pleading. Nonresident défendants may, unquestionably, if they see fît 
to do so, thus contest the equities of a bill, but, if the service upon them 
be invalid, it is no answer to a motion to set it aside to say that the 
grounds of the motion involve objections, which might, under other 
procédure, be appropriately raised at a later stage of the case. Nor is 
such an objection, when made by a défendant, on a motion to vacate 
an order for substituted service, a gênerai appearance, because, if a 
plaintiflf, to avail himself of the procédure which the statute afïords, 
but expressly limits to particular relief, must, as I hâve held, show on 
the face of the bill his right to such relief, then facts, which would 
otherwise be heard only on the merits, must necessarily be considered 
in deterniining the legality of the service. 

The authorities cited in complainants' brief do not, so far as I hâve 
been able to discover, militate against the views above expressed. 
From Greeley v, Lowe, 155 U. S. 75, 16 Sup. Ct. 28 (39 L. Ed. 69), 
complainants quote as follows : 

"Thèse objections, however, are not wlthln the question certlfled to us for 
décision, which is that it had been 'adjudged and decreed that this court has 
not jurisdlçtion over ail of the défendants to this action because they are not 
ail cltizens and résidents of the district in which the land sought to be partl- 
tloned lies, and are not ail found in said district at the time of service of 
proeess, although they are ail résidents and citlzens of other states than that 
In which complainants hâve résidence and citlzenshlp.' The objections go not 
to the Jurisdlçtion of the fédéral court as such, but to the maintenance of 
Buch a blll In any court of equity in the state of Florida." 

Even a cursory examination, however, of that case, shows that the 
jurisdictional question there involved concerned solely the résidences 
of défendants, while in the case at bar the question of jurisdiction dé- 
pends entirely upon the stating part and prayer of the bill. The two 
cases therefore are readily distinguishable, and the quotation from the 
former is inapplicable to the latter. 

Another rule to be observed on this hearing is that a court of equity 
can administer the property of a corporation as a trust fund for the 
benefit of stockholders and creditors only when the corporation is 
insolvent. Mellen v. Moline Malléable Iron Works, 131 U. S. 352, 9 
Sup. Ct. 781, 33 L. Ed. 178. It must also be borne in mind that stat- 
utes authorizing substituted service are to be strictly construed. Gai- 
pin v. Page, 86 U. S. 350, 21 L. Ed. 959; Earle v. McVeigh, 91 U. S. 
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503, 23 L. Ed. 398; Settlemier v. Sullivan, 99 U. S. 444, 24 L. Ed. 
1110; Woolridge v. McKenna (C. C.) 8 Fed. 680; Batt v. Procter 
(C. C.) 45 Fed. 516 ; Winter v. Koon, Schwarz & Co. (C. C.) 132 
Fed. 37, 

In Galpin v. Page, supra, the Suprême Court SJÛd: 

"When, therefore, by législation of a state, constructive service of process 
by publication Is substltuted in place of Personal citation, and the court up- 
on such service is anthorized to proceed against the person of an absent 
party, not a citizen of the state nor found wltUn It, erery prlnclple of Jus- 
tice exacts a strict iiteral compliance with the statutory provisions. And such 
bas been the ruling, we belleve, of the courts of every state in the Union. It 
bas been so held by the Suprême Court of Oallfornla tn repeated instances." 

In Earle v. McVeigh, supra, the same high authority declared : 

"Doubtless constructive notice may be sufflclent in certain cases, but it can 
only be admltted in cases coming falrly withln the provisions of the statute 
authorizlng courts to make orders for publication, and providlng that the 
publication, when made, shail authorize the court to décide the decree." 

In Woolridge v. McKenna, supra, at page 680 of 8 Fed., the rule of 
strict construction is announced as follows: 

"Thèse provisions for substltuted process are not favored, and are nowhere 
more strlctly construed than by the fédéral courts." 

In Batt V. Procter, supra, at page 517 of 45 Fed., the court said : 

"Ordinarlly in the adjudication of causes courts hâve before them ail par- 
ties, elther personally or through their représentative», whose interests are 
to be directly affected by the lltigatlon ; and the dictâtes of Justice, equaily the 
pollcy of the law, requlres their présence whenever it is practicable to obtain 
It. Statutes therefore, which confer the power to proceed to an ex parte hear- 
Ing in the absence of personal service, as the présent one does under certain 
clrcumstances, should not be construed with any degree of llberality in favor 
of hlm wbo seel^ the exceptlonal mode of service." 

Applying the foregoing principles, and others which can be more 
conveniently noted later on, my conclusions are: 

First. The bill, so far as it seeks an accounting, injunction, and re- 
ceiver, aflfords no ground for substituted service, since, in thèse re- 
spects, it is a proceeding in personam and not in rem. Ellis v. Reyn- 
olds (C. C.) 35 Fed. 394. 

Second. The service cannot be upheld on the theory that the suit 
is one to subject the property of the River side Trust Company, as a 
trust fund, to the claims of stockholders and creditors, for the rea- 
son that the company is not insolvent. 

Third. So far as the Northern Counties Investment Trust, Limited, 
and Waterhouse and Winterbotham are concemed, the bill does not 
seek to enforce a claim or lien, or to remove an incumbrance or lien 
or cloud ; nor does it contain allégations which would justify such re- 
lief, and, moreover, my conclusion, hereinafter announced, as to equity 
rule 94, applies to the mortgage held by Waterhouse and Winter- 
botham. 

Fourth. There remains for considération only those parts of the 
bill concerning the mortgage executed by complainants to Newton 
and the trust deed and mortgages executed by the trust ccnnpany to 
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Crewdson, Fowler, and Harrison. Complainants pray for the can- 
cellation of thèse instruments, and, if the prayer of the bill was jus- 
tified by its allégations, there would be a sufficient showing for sub- 
stituted service. It is manifest, however, from the bill, that the 
mortgages held by Newton were given to secure an actual loan, still 
unpaid, of $150,000 made to Matthew Gage, and those held by Crewd- 
son, Fowler, and Harrison; also secure valid and outstanding deben- 
tures of'tliç trust company. The bill neither offers payment, nor al- 
lèges facts to dispense with it, and therefore fails to state a case for 
cancellatipn or removal of the liens. 

While the conditions of said deed and mortgages are complained 
of as bçing oppressive and having been made for a purpose other 
than secùring the indebtedness of the company, there is no charge 
that the trustées or mortgagees hâve sought to avail themselves of 
thèse conditions or even to enforce the securities, and they cannot 
do so se long as the trust company fulfills its obligations to the hold- 
ers of the debentures. 

Furthermore, the parties to said trust deed and mortgages, as well 
as other debenture holders, whose acceptance of said instruments will 
be presuHied, were under no contract with Gage for a change in the 
directors or policies of the company, and the gênerai allégations of 
fraud and conspiracy made in the bill are not sufficient grounds for 
cancellation. 

Again, the bill fails to show that complainants hâve taken any of 
the stepâ required by equity fuie 94. So far as said trust deed and 
mortgages are concemed, tfie bill is simply a stockholder's bill, and 
the authorities are agreed that such a suit cannot be maintained with- 
out strict compUance with said rule. Corbus v. Gold Min. Co., 187 
U. S. 455, 23 Sup. Ct. 157, 47 L. Ed. 256 ; Davis & Femum Mfg. 
Co. v. Los Angeles, 189 U. S. 207-220, 23 Sup. Ct, 498, 47 L. Ed. 
778; Quincy v. Steele, 120 U. S. 241, 7 Sup. Ct. 520, 30 L. Ed. 
624; Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 837; Church v. 
Citizens' St. R. Co. (C. C.) 78 Fed. 526; Robinson v. W. Va. Loan 
Co. (C. C.) 90 Fed. 770; Squair v. Lookout Mountain Co., 42 Fed. 
729; Maçon, D. & S. R. Co. v, Shailer, 14; Fed. 585, 72 C. C. A. 
631. A défense under said rule does not deny the alleged grievances 
of the corporation, but the stockholder's authority to redress them. 
It does not contest the existence of a cause of action, but complain- 
ants' right to sue for its enforcement. Without complying with this 
rule, a stockholder can no more maintain a bill founded upon rights 
which may properly be asserted by the corporation, than an entire 
Etranger to, the corporation and its property. 

The availability of said défense against an order for substituted 
service is well illustrated in défendants' brief filed June 13, 1906, at 
pages 45 and 46, as foUows: 

"If complainants hère should set forth In the bill that défendant Newton 
ha'd a mortgage upon the Tajo Building in the clty of Los Angeles, that the 
mortgage was obtalned by fraud, or that the considération had whoUy falled, 
and abould pray to hâve the mortgage caneeled, nothing what ever appearing la 
the, bill to show that elther of the complainants had any Interest whatever 
in the Tajo Building, or In the mortgage, Is It possible that a court of equlty 
w-Quld eompel défendant Newton to défend such an action, brought by a 



GAGE V. EIVEBSIDE TETJST CO, 1007 

étranger to the property or the secnrlty, or else submlt to a decree pro con- 
fesse, rendered upon substltuted service and decreelng hls mortgage vold? 

"If complainants hère had brought suit agalnst défendants Crewdson, Fow- 
ler, and Hairison, alleglng that sald défendants held a mortgage upon the prop- 
erty of the Southern Pacific Bailroad Company In Califomla, without alleg- 
lng or showing that complainants or elther of them were stockholders or had 
any Interest In that company, or In the mortgage, and the Mil should allège 
that the mortgage was obtalned by fraud, or that the considération had wholly 
failed, is it possible that a court of equity could compel défendants Crewdson, 
Fowler, and Harrlson to défend the suit brought by strangers to the property 
or the security, or to enter a gênerai appearance therein, or submlt to a de- 
cree rendered upon substltuted service, declarlng their mortgage voldî" 

The failure, in the case at bar, to comply with equity rule 94, con- 
sidering the failure merely as a défense on the merits, which would 
render the bill obnoxious to gênerai demurrer, is, under the rule I 
hâve already announced, fatal to the order for substltuted service. 
I am of opinion, however, for the reasons below stated, that, in the 
présent case, the failure to comply with equity rule 94 not only afïects 
the merits, but détermines the proper alignment of the parties, and 
thus indirectly goes to the question of fédéral jurisdiction. 

Where there are several plaintifïs and défendants, ail necessary 
parties on one side must be citizens of a state, and ail on the other 
side must be citizens of another state 'or foreign country. Tracy v. 
Morel (C. C.) 88 Fed. 101; Merchants' Cotton Press Co. v. N. A. 
Ins. Co., 151 U. S, 368-386, 14 Sup. Ct. 367, 38 L. Ed. 195; Con. 
Water Co. v. Babcock (C. C.) 76 Fed. 243-248. The fédéral courts 
are without jurisdiction of a suit between aliens where no fédéral 
question is involved. Pooley v. Luco et al. (C. C.) 72 Fed. 561. 

In determining the question of fédéral jurisdiction, where it dé- 
pends solely upon diverse citizenship, it is the duty of the court to 
arrange the parties on the one side or the other according to their 
interests and the facts, regardless of the places they occupy in the 
pleadings as plaintifïs or défendants. Cilley v. Patten (C. C.) 62 
Fed. 498; Board of Trustées v. Blair (C. C.) 70 Fed. 414-417; Con- 
solidated Water Co. v. Babcock, supra; Reavis v. Reavis (C. C.) 98 
Fed. 145-147; Elkins v. Chicago (C. C.) 119 Fed. 957; Boatman's 
Bank v. Fritzlen, 135 Fed. 650-658, 68 C. C. A. 288. 

In a stockholders' suit to remove an alleged fraudulent lien from 
the corporate property, where equity rule 94 has not been complied 
with, the corporation will be placed on the side of the coraplainant. 
This alignment results from the facts that the interests of the com- 
plainants and the corporation are obviously the same, and, as the cor- 
poration can be placed in a hostile attitude to the complainants only 
by a compliance on their part with equity rule 94, the corporation 
is not shown to be inimical to their case. Elkins v. Chicago, supra; 
Groel v. United Electric Co. (C. C.) 132 Fed. 252. Adopting, in 
the case at bar, this principle of alignment, and placing the River- 
side Trust Company, Limited, on the side of the complainants, the 
suit is one between aliens, and not of fédéral cognizance. Pooley v. 
Luco et al., supra. 

Illinois Central Ry. Co. v. Adams, 180 U. S. 28, 31 Sup. Ct. 251, 
45 L. Ed. 410, cited in plaintifïs' brief, filed December 1, 1906, does 
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not antagonîze sucH an alignment. In the first place, tHe case was 
not a stockholders' suit. At page 33 of 18 U. S., page 253 of 21 
Sup. Ct. (45 L. Ed. 410), the court says: 

"PlalntlfE I8 arerred to be a citizen of Illinois, and ail the défendant» dtl- 
zens of Mississippi; but it further appears that the Illinois Central Com- 
pany claims the rlght to brlng the blll upon the ground that It Is the lesse» 
of the property and A créditer and a mortgage bondholder of the Canton, Aber- 
deen & Nashville Railroad Company, whose property is sought to be taxed." 

In the next place, the fact that the plaintiff was a stockholder in 
the Canton, Aberdeen & Nashville Company did not appear until it 
was set up in the affidavit of one of the défendants, Wirt Adams, fîled 
in the Suprême Court after the case had been there docketed. 

Furthermore, a carefui reading of said case shows that the question 
of arranging the parties according to their interests and the facts, 
differently from their places in the pleadings, was not in the mind 
of the court, but diverse citizenship as it appeared from the désigna- 
tions of the parties in the complaint was assumed, and it was on this 
assumption that the court declared that a défense under equity rule 94 
did not go to the jurisdiction, but only to the raerits. That diverse cit- 
izenship was accepted by the court as an undisputed fact is conclusively 
shown by the following extract from the court's opinion, underscoring 
mine: 

"Assumlng, under the affldaTlt of Adams, though made only npon Infor- 
mation and bellef, that the plaintiff, the Illinois Central, owns a majorlty of 
the stock of the Canton Company, we are still of the opinion that the défense 
set up imder the nlnety-fourth raie does not ralse a question of jurisdiction, 
but of the authorlty of the plaintiff to malntain the blil. Jurisdiction is the 
right to put the wheels of justice In motion and to proceed to the final dé- 
termination of a cause upon the pleadings and évidence. It exists In the Cir- 
cuit Courts of the United States under the express terms of Aet Aug. 13, 1888, 
c. 866, i 1, 25 Stat. 433 [U. S. Ctomp. St. 1901, p. 508], if the plaUtiff be a citi- 
zen of one State, the défendant a citizen of another, if the amount in controver- 
sy exceed $2,000, and the défendant be properly serred with process within the 
district. Exceptlng certain quasi jurisdictional facts, necessary to be averred 
in particular cases, and Immaterial hère, thèse are the only facts required to 
vest jurisdiction of the controversy In Circuit Courts." 

Had the question of aligning the parties according to their inter- 
ests and the facts been called to the attention of the Suprême Court, 
undoubtedly the Canton, Aberdeen & Nashville Company would hâve 
been aligned with the plaintifï, because the interests of the two com- 
panies were identical, and the Canton, Aberdeen & Nashville Com- 
pany must hâve been in sympathy with plaintiflF's case, because, as 
shown by the affidavit of Adams, which is the basis of the court's 
discussion of equity rule 94, plaintiff owned a majority of the stock 
of the Canton, Aberdeen & Nashville Company. 

It must be borne in mind hère that, in cases involving a fédéral 
question, or where diverse citizenship exists, no matter how the par- 
ties be aligned, failure to comply with equity rule 94 goes only to 
the merits, and that it can affect the question of fédéral jurisdiction 
only where a jurisdictional arrangement of the parties is required. 
For instance, if, in the case of Illinois Central Ry. Co. v. Adams, 
now under review, the Canton, Aberdeen & Nashville Company had 
been a Tennessee corporation, fédéral jurisdiction would hâve existed 
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no matter on which sîde said corporation might be placed, and failure 
to comply with equity rule 94 wotild not hâve raised any question 
of jurisdiction, but simply hâve gone to the merits; and since, as I 
hâve already shown, the fact that an alignment of the parties différ- 
ent from that made in the bill would defeat the daim of diverse citi- 
zenship was never considered by nor called to the attention of the 
court, its discussion of equity rule 94 must be confined to cases where 
diverse citizenship exists no matter how the parties are arranged, as 
above illustrated, or where the controversy involves a fédéral ques- 
tion, as in case No. 79, decided at the same time with Illinois Central 
Railroad Company v. Adams, 180 U. S. 29, and last paragraph of 
opinion, at page 41, 21 Sup. Ct. 251, at page 256 (45 L. Ed. 410). 

The stipulation of March 3, 1906, signed by complainants' attomeys, 
extending until the 2d day of April, 1906, the time for the Northern 
Counties Investment Trust, Limited, to file its appearance, cannot be 
considered a gênerai appearance. So far from being an appearance, said 
stipulation expressly extends the time for that purpose, and it is not 
an unfair inference that said stipulation was given in order to afford 
said défendant further opportunity to enter its spécial appearance. 
This view is fully confirmed by the subséquent order of the court of 
March 29, 1906, extending the time of appearance until the décision 
of the court upon the motion now under considération to vacate the 
order for substituted service. 

Under section 5 of the Act of March 3, 1875, it is the duty of the 
court, whenever satisfied that it is without jurisdiction of a suit, to 
dismiss or remand the same on its own motion. Mansfield, C. & L. M, 
R. Co. V. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 L,. Ed. 462 ; Mc- 
Cormîck v. McDonald (C. C.) 110 Fed. 50 ; Barth v. Coler, 60 Fed. 
466, 9 C. C. A. 81; U. S. v. Crawford (C. C.) 47 Fed. 561; Wil- 
liams V. Notawa, 104 U. S. 209, 26 L. Ed. 719. 

The motions to vacate order of service are allowed, and, unless 
complainants désire leave to amend, the suit will be dismissed for 
want of jurisdiction, and without préjudice. 



MAÇON GROCBRT CO. et al. t. BBACH. 

(District Court, S. D. Georgia, N. D. October 1, 1907.) 

BANKBUPorr— ACTS OT Bahkbuptot— Patment with Intert to Peefeb Ceed- 

ITOB. 

Under Bankr. Act July 1, 1898, c. 641, $ 3a (2), 30 Stat 546 [U. S. Oomp. 
8t. 1901, p. 3422], which makes It an act of bankruptcy If a debtcr shall 
hâve "transferred, whlle Insolvent, any portion of hia property to one or 
more of hls credltors with tntent to prefer such credltors over hls other 
credltors," there Is a presumptlon that a debtor In maklng such a trans- 
fer intended the natural conséquences of hls act ; but the presumptlon of 
an intention to glye a préférence within the meaning of the act may be 
affeeted by the amount of the property transferred, and the payment 
by an insolvent, whose indebtedness amounted to $13,000, of the sum of 
$2.75 in settlement of a current store blll. In the usuai course, cannot be 
held to ralse such a presïimptlon which will overcome hls testimony that 
the payment was not made with any such intention. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 6, Bankruptcy, { 137.] 

156 F.— 64 
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In Bankruptcy. Pétition in involuntary bankruptc^. On excep- 
tions to report of spécial master. 

Olin J. Wifnberly, for petitioners. 
John P. Ross, ioi" défendant. 

SPEER, Cistrîct Judge. The Maçon Grocery Company and oth- 
«r creditorç made pétition, by which it was sought tO obtain an ad- 
judication of jnvoluntary bankruptcy against Asa N. Beach. The 
•indebtedness oî Beach amounted to about $13,000. Tîle amount of 
ihis assets is not stated, and the proceéding is obviously brought as a 
basis for an équitable application to the bankraptcy court, designed 
to subject large values whiçh in one way and another had been con- 
veyed by Bçach to a Miss Julia Dixon, whose agent for a long time 
he had been. Miss Dixon is an aged and infirm lady, and Beach 
was the adopted child of her parents. Her propérty consisted of 
.plantations, other real estate, and money. It is contended by the 
petitioning creditprs that, while Beach pretended to be the agent for 
Miss Dixon, they both entered into a gênerai scheme to defraud his 
creditors. This, it is insisted, was evidenced through the exécution 
;by Beach of mprtgages to Miss Dixon to secure an alleged indebted- 
Jiess to her of $11,817. To give the court jurisdiction tô make a de- 
cree or decrees canceling the conveyances of Beach to Miss Dixon, 
and recovering for the benefit of creditors the property he conveyed, 
it must first be made to appear that Beach is a bankrupt as alleged. 

To accomplîsh this, the plaintiffs make four averments of bank- 
ruptcy. The first is that Beach, while insolvent, drew a draft on 
Little, Williams & Co., cotton brokers, in favor of the Louisville 
Drug Company, for $19.85, and that this payment was made on Oc- 
tober 1, 1901, with intent to prefer the drug company over other 
creditors. The second is that the défendant did on the same date 
,pay to J. J. Keith, one of his creditors, the sum of $3.75, with intent 
to give him a préférence. The third is an alleged préférence given 
to R. L. Bostick, by draft on Little, Williams & Co. for $100. This 
was paid on September 17, 1901. The fourth is an alleged préférence 
in favor of the Bank of Louisville by the pa3Tnent of $500. To thèse 
charges Beach made answer. The answer did not admit insolvency; 
but this was admitted in judicio by his attorney, and also by his brief 
presented to the court. He denied that the acts specified were acts 
■of bankruptcy. The first, third, and fourth paymeiits, he alleged, 
were made by him as the agent of Miss Dixon, and with her means. 
As to the second charge, he admitted the payment of the $2.75 to 
Keith, but denied that this was done with intent to give him a préfér- 
ence. He also answered that he was chiefly engagéd in farming and 
the tillage of the soil, and for this reason insisted that he could not, 
•in terrtis of the law, be adjudged an involuntary bankrupt. 

On thte issues thus made much testimony was taken by the con- 
tendihg parties. Finally, by agreement and consent of counsel, the 
évidence and the issues presented were referred to J. N. Talley, Esq. 
(who is the standing master in chançery), as spécial master, with 
direction to report "his findings and the conclusions upon the law 
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and the évidence, for such action of the court in the premises as shall 
seem proper." In an elaborate report, scrutinizing every phase of 
the controversy, the master finds, first, that Beach is not entitled to 
exemption from the opération of the bankruptcy law and that he is 
not chiefly engaged in agriculture. He then sustains the contentions 
of Beach as to the first, third, and fourth alleged acts of bankruptcy, 
and finds that such payments were made in behalf of Miss Dixon, 
and not by Beach from his own assets. The counsel for both parties 
probably recognizing that by their consent référence they hâve desig- 
nated a tribunal whose findings on the facts will rarely be dis- 
turbed by the court (Chicago Motor Vehicle Ce. v. American Oak 
Leather Co., 141 Fed. 520, 72 C. C. A. 576, Kimberly v. Arms, 129 
U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764), no exception is made by 
the défendant to the finding that Beach is not exempt from the op- 
ération of the law because of his contention that his chief pursuit is 
agriculture, and none by the petitioners to the findings on the first, 
third, and fourth grounds, that the several payments were made as 
agent for Miss Dixon. 

The master, however, finds that Beach, while insolvent, committed 
an act of bankruptcy, as set forth in the second charge, ifor the rea- 
son that while insolvent, and within four months prior to the filing 
of the pétition in bankruptcy, he paid the sum of $2.75 to J. J. Keith, 
one of his creditors. This payment is not denied. It is evidenced by 
the receipt from Keith, which recites the items of the account. This 

is as follows: 

"Loulsville, Ga., Jan. 22, 1902, 
"Mr. A. N. Beach, to J. J. Keith, Dr. Fancy Groeeries, Finest Soda 
Water and Cream. 
1901. 

June 13 To Soda Water $ 05 

22 " Bar Soap 05 

July 6 " Leœonade 05 

" Soda 05 

9 " Lemonade 05 

•• " Soda , 05 

20 " Lemonade 05 

" Coca Cola 05 

24 " Lemonade 05 

Augnst 26 " " 05 

Sept 5 " " 05 

6 " " 05 

7 "1 Dressed Doll 2 15 

$2 75 
"Received from A. N. Beach cash for above acct 

"Oct. 7th, 1901. J. J. Keith, Jne." 

The question to be determined, then, is: Does this payment by 
Beach, while insolvent, constitute an act of bankruptcy? The oral 
évidence in the record with regard to this alleged préférence is found 
solely in the testimony of Beach himself, as follows: 

"On October 7, 1901, I paid $2.75 to J. J. Keith. It was my debt. The 
considération of the debt is shown by the items on the receipted bill. 
* • • I got the dressed doll for a présent When I paid this llttle bill to 
J. J. Keith on October 7, 1901, I owed for mercantile debts somethlng llke 
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$13,000, Includlng the debts due the petltloning credltors. In addition to those 
of petltlontng credltors, I owed several thousand dollars of other debts. When 
I pald thlB debt to J. J. Kelth, I dld not hâve In mlnd any of my mercantile 
«nd other credltors. I dld not pay thls debt to J. J. Eelth in order to prefer 
hlm over my other credltors. In paylng thls account, It was not my purposo 
to give J. J. Kelth an advantage over my créditons. I dld not conslder the 
amount pald Kelth a debt" 

The relating statutory clause is section 3a (3) of the bankruptcy act 
(Act July 1, 1898, c. 641, 30 Stat. 646 [U. S. Comp. St 1901, p. 
3422]), as follows: 

"Acts of bankruptcy by a person shall conslst of hls havlng • • • (2) 
transferred, while Insolvent, any portion of his property to one or more of hls 
credltors, wlth Intent to prefer Buch credltors over hls other credltors." 

Can it be, in view of the trivial amount paid by Beach, the char- 
acter of his purchases, and the gênerai aspect of the transaction, 
that this must be regarded as a transfer of a portion of his property 
to a creditor, with intent to prefer such créditer over his other cred- 
itors, which will cast his entire estate into bankruptcy. Very great 
respect should be accorded to the finding of the master, who resolved 
this question in the affirmative. His report was thoroughly consid- 
ered, and his reasoning is impressive. It is also true that to adopt 
literally the deliverances of many courts of acknowledged authority 
would be to sustain his finding. The strong consensus of opinion 
on this topic among the courts is clearly stated in Webb v. Sachs, 15 
N. B. R. 171, Fed. Cas. No. 17,325. The décision is by the District 
Court of Oregon. There it was held that: 

"If a debtor, wlth knowledge of hls Insolvency, does an act whIch opérâtes as 
a préférence to one of hls credltors, he Is presumed to hâve so Intended, as that 
is the necessary conséquence of hls act; and the additlonal fact that such 
debtor was really moved to glve such préférence for any other or partlcular 
reason, such as to save costs or satlsfy the solleltatlons of an Importunate 
creditor, or préserve hls good wlU, or keep up hls business, does not aftect 
such presmnptlon. Whatever the debtor's motive may be, he Is presumed to 
Intend the natural and necessary conséquences of hls acts." 

See, also, Johnson v. Wald, 93 Fed. 640, 35 C. C. A. 522, 2 Am. 
Bankr. Rep. 84 (opinion by Circuit Judge Shelby of the Fifth Cir- 
cuit) ; Morgan & Co. v. Mastick, 2 N. B, R. 521, Fed. Cas. No. 9,- 
803; Miller v. Keys, 3 N. B. R. 224, Fed. Cas. No. 9,578; In re 
Smith, 3 N. B. R. 377, Fed. Cas. No. 12,974; In re Silverman, 4 
N. B. R. 523, Fed. Cas. No. 12,855 ; In re Oregon Printing Co., 13 
N. B. R. 503, Fed. Cas. No. 10,559. 

It is also held, with strong reason, that the testimony of a party 
himself that he had not a preferential intent is entitled to very little 
weight, where such intent is plainly presumable. Oxford Iron Co. 
v. Slafter, 13 Blatch. 455, 14 N. B. R. 380, Fed. Cas. No, 10,637; 
In re Wright Lumber Co. (D. C.) 114 Fed. 1011. Many other au- 
thorities might be cited to the same ténor and eiïect. It will be found, 
however, that in each of thèse cases a substantial préférence had been 
made, that the preferential intent was always inferable, and that the 
conséquent injury to other credltors was significant and distinct. The 
basic reason upon which ail of thèse déterminations are founded is 
substantially that every person of a sound mind is presumed to in- 
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tend the necessary, natural, and légal conséquences of his delîberate 
acts. In each case the insolvency of the bankrupt was conceded or 
proven. Then, when he has made a payment to a particular créd- 
iter, he is presumed to hâve the intent to prefer him, as it will en- 
able that creditor to obtain a greater percentage of his debt than will 
inure to others. But if the payment on the debt is of that infin- 
itésimal sort that it can hâve no perceptible conséquence, is an intent 
to prefer a necessary, natural, and légal conséquence of such pay- 
ment? It would seem that the substantial or important character of 
a payment or transfer must ex necessitate possess large evidential 
eflfect to show the intent to prefer. This may be gathered from the 
statement of Mr. Justice Field, in Toof v. Martin, 13 Wall. 40, 20 
L. Ed. 481. SpeaJcing for the court in that case, that great jurist 
déclares : 

"It is a gênerai prlnclple that every one must be presumed to intend the 
necessary conséquences of his act The transfer In any case by the debtor of a 
large part or ail his property while he Is Insolvent to one creditor, wlthout 
making provision for an equal distribution of its proceeds to ail his creditors, 
necessarily opérâtes as a préférence to hIm. • « •»' 

If this is true, the converse would seem also true. If the alleged 
bankrupt, although aware of his insolvency, should make a payment 
of an amount not a large part of his means, but utterly trivial — a pay- 
ment to which no creditor, in the absence of litigation, would pos- 
sibly object — it is at least debatable whether such payment must 
necessarily demonstrate the unlawful intent to give a préférence to 
one creditor to the in jury of others. The doctrine which we are dis- 
cussing, and which the courts hâve so strongly stated, présupposes 
that the payment is injurious to the other creditors. But where the 
facts show that no injury, of which the law would or could take an 
account, would resuit, the reason of the rule ceasing, it seems that 
the rule itself would cease. This is illustrated by the remarks of 
Judge Bellinger in Re Gilbert, 112 Fed. 951, 8 Am. Bankr. Rep. 101, 
in the District Court of Oregon, decided in 1903. The case was a 
pétition for involuntary bankruptcy, and the leamed judge observed: 

"The presumptlon arislng from the transfer of property Is affected by the 
amount of such transfer. Thus, where the transfer was of ail one's property, 
this was held to afiford a violent — almost concluslve — presumption of an la- 
tent to prefer, where other creditors were unprovlded for. * * ♦ In this 
case the transfer was of a comparatlvely small part of the property of A, T. 
Gilbert — so small that the expediency of resortlng to a bankruptcy court, 
rather than permit a distribution of the assets of the bank through the pend- 
Ing proceedlngs In the state court, may be doubted. If the préférences com- 
plalned of are set aslde, it will add not more than 1 per cent t» the dividenda 
to be pald the gênerai creditors." 

Again, in Re Douglass Coal & Coke Co. (D ,C.) 131 Fed. 769, it was 
held that the small size of the payment may be looked to as a dr- 
cumstance, in connection with others, to justify the conclusion that no 
préférence was intended. The language of the court is as foUows: 

"Payments of comparatlvely small sums of money by an insolvent cor- 
X)oration to each of a number of its creditors, made in the usual courae of 
businesB, do not ralsa a presumptlon of au intent to prefer such creditor 
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over Its other credltors, so as to estabilsh an act o( bankruptcy by a trans- 
fer Of property wlth Intent to prefer, wlthln [the] bankruptcy act. * * •"■ 

A fortiori, would one trifling payment to one créditer fail to evoke 
such presumption. The ruling in that case was by the référée, but the 
District Court of the Easter^ District of Tennessee, in affirming the 
référée, while recognizing the insolvency of the défendant, observed: 

"I nevertheless do not thlnk that a presumption of Intent to prefer should. 
be Indulged agalnst an Insolvent debtor by the mère act of paylng certain 
credltors small sums In the usual course of business, and apparently In the 
effort to keep Its business golng, uniess there is other and further évidence 
showlng a spécifie intent to thereby give such credltors an undue préfér- 
ence over others, although such mlght be the effect of the payment" 

Again, in Driggs v. Moore, 3 N. B. R. 602, Fed. Cas. No. 4,083, it 
was held that payments, made in the usual and ordinary course of trade, 
and at the time tiie debt matures, and in the usual mode of paying debts, 
are prima facie valid. 

Thèse citations are perhaps ample to show that the authorities are 
not in entire accord upon this question. From their considération we 
hâve reached the conclusion that even though a bankrupt has knowl- 
edge of his insolvency, if the payment is trivial and is made for the 
current émd obvious expenses of one's daily lif e and habits, there is no 
hard and fast rule which will oblige the court to regard the transac- 
tion inimical to the bankruptcy law ; nor, by parity of reasoning, do we 
deem the court obliged to conclude, because the other creditors might 
each hâve received an infinitésimal benefit, if the payment had not been 
made, that such payment necessarily, naturally, and logically shows an 
intent to prefer such creditor over the other creditors. Indeed, the pay- 
ment hère upon which the creditors rely seems to afïord a fit occasion, 
for the application of the maxim, "De minimis non curât lex." Since 
the debts of Beach amounted to $13,000, and since his payment to Keith 
was of only $3.75, the disadvantage which each creditor sufïered be- 
cause' of such payment was less than ^/«ooo of his debt. For instance, 
one of the petitioning creditors, whose claim amounts to $84, would re- 
ceive but a fraction over 1 cent. Can such a payment, then, justify the 
presumption that Beach intended a préférence? We do not think so. 
The transaction was a bagatelle. It was neither immoral nor fraudu- 
lent. To apply the gênerai presumption hère would make it danger- 
ous for a person in insolvent circumstances to buy and pay for a sack 
of flour, a flitch of bacon, or a bag of potatoes. To avoid bankruptcy, 
his family must starve. The soda water and lemonade to the value of 
50 cents, with which Beach allays the thirst proper to his clime, were 
inexpensive refreshments, as innocuous as the "cup which cheers, but 
not inebriates." More debatable is the effect of cocà cola. But his- 
purchase of this mysterious elixir amounted to only 5 cents. The bar 
of soap, worth five cents, is without the piale of judicial discussion. 
It is true that there was a dressed doU, the price of which was more ex- 
travagant. This was $3.15. Beach testifies that it was "for a présent." 
The évidence fails to disclose upon whom this marvel of art and îash- 
ionable millinery was bestowed. , It, however, appears that Beach, is a 
bachelor— an "old bachelor," we may présume — and perhaps the 
"dressed doll" made happy the heart of some tiny maiden, whose lovelyr 
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face and gracefui form brought back to the vétéran and hapless heart 
of the alleged bankrupt the memory of features which "love used to 
wear," in the words of Ossian, "sweet and sad to the soûl, like the 
memory of joys that are gone." 

We conclude, therefore, that the payment of 60 cents for soda wa- 
ter, coca cola, and one bar of soap, and $3.15 for a dressed doU, in the 
absence of ail other évidence to that end, does not raise the presumption 
of an intent to give to the creditor paid a préférence over his other 
creditors. Since it appears from the record that this is the only trans- 
action upon which bankruptcy is now charged or assigned, the finding 
of the master on the second alleged ground of bankruptcy, namely, the 
payment to Keith of $3.75, is overruled. 

A decree will be entered accordingly. 



BAGLIN V. CUSENIER CO. 

(Circuit Court, S. D. New York. January 7, 1905.) 

No. 8,949. 

Teade-Mabks and Tbadb-Names— Abandonment— Riqhts of Public. 

A proprietor of a trade-mark doea not lose hls rights to the same in the 
United States because the French goverament seizes such proprietor's 
property, including hls trade-marks, that It may flnd in France. 

[Ed. Note.— For cases In point, see Cent. Wg. vol. 46, Trade-Marks and 
Trade-Names, S 36. 

Abandonment, see note to Saxlehner t. Msuer & Mendelaon Ce., 33 C. 
0. A. 294.] 

In Equity. On motion for preliminaiy injunction. 
Reversed on appeal 141 Fed. 497. For décision on the merits, see 
156 Fed. 1016. 

Philip Mauro, C. A. L. Massie, and Ralph L,. Scott, for complainant 
'Howson & Howson, for défendant. 

LACOMBE, Circuit Judge. The French government may, no doubt, 
seize such property of the Carthusian monks as it may find in France, 
including trade-marks: but I am at a loss to see how it can give to 
any one, liquidator or not, the right to sell in this country Chartreuse 
cordial not made by the said monks, packed, marked, and labeled v^rith 
the marks and devices which for more than a génération hâve identified 
and guaranteed their product. Maybe the monks hâve lost the right to 
use their old trade-marks, but it does not foUow that some one else can 
use them hère on goods which they do not make. To offer for sale 
cordial made by Mr. Leconturier as cordial made by the monks of 
La Grande Chartreuse is a fraud upon the public in this country, 
which even the authority of the French government cannot permit. 

Complainant may take a preliminary injunction against the selling 
and oflfering for sale of any cordial not made by the Carthusian monks, 
in packages which, by the coUocation of emblems and inscriptions 
ground on the bottle with the yellow label, lettered, etc., and the cir- 
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cular cork label, lettered, etc., imposed on brown wax, sîmuîate the 
well-known packages in which complainant's association bave hereto- 
fore ofïered their cordial for sale in this country. 



BAGLIN T. CUSBNIER CO. 
(Circuit Cîourt, S. D. New York, November 18, 1907.) 

1. Tbade-Mabks and Tbade-Names— Name Subject to Appeopeiation— 

"Ohabtebusb." 

The name "Chartreuse" Is not a place name, but a French term de- 
noting a Cartbuslan monastery, and Is a proper subject of apprbprlatloa 
as a trade-mark. In the United States It bas been long and wldely known 
and la registered as a trade-mark denoting a liqueur made and sold by 
the Carthuslan monks. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 46, Trade-Marks 
and Trade-Names, S 18. 

Use of geographlcal names, see notes to Hoyt v. J. T. Lovett Co., 17 
0. C. A. 657; Illinois Watch Co. v. Blgln Nat. Watch Co., 35 C. C. A. 242.] 

2. Samb— Infbinqement— Injxtnotion. 

For many years the order of Carthuslan monks establîshed at La Gran- 
de Chartreuse, In France, made and sold a liqueur under the name "Char- 
treuse," claimed to bave been made by a secret process. Such liqueur 
has long been sold and bas become well known under such name in the 
United States, where the name Is registered as a trade-mark. The order 
havlng been expelled from France by the government, a recelver was ap- 
polnted who took possession of thelr property, Includlng thelr liqueur 
factory and, as It appears, their trade-mark. Such recelver, althougb 
havlng no knowledge of the secret formula, commenced the manufacture 
of a Blmllar liqueur, whlch he sold under the name "Chartreuse," uslng 
the same bottles and labels as had been used by the monks. In the 
meantlme, the monks establîshed a factory In Spain and contlnued to 
manufacture the liqueur in uccordance wlth the original formula, using, 
however, a différent label and style of package. Held, that the action 
of the French govermnent and court did not afCect the trade-mark rlghts 
of the Carthuslan monks In the United States ; that such rlghts were not 
dépendent on the place or country in which thelr business was conduct- 
ed ; that the recelver did not succeed to such rlghts, but became their 
competltor; and that they were entltled to an Injunction restralning the 
sale of his products In thls country tn compétition wlth thelr own un- 
der their trade-mark and dress and as the original and genulne Char- 
treuse. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 46, Trade-Marks and 
Trade-Names, } 110. 

Unfalr compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. O. A, 876.] 

In Equity. Suit for infringement of trade-mark. 
For décision on preliminary injunction, see 156 Fed. 1015, which 
was reversed by the Circuit Court of Appeals in 141 Fed. 497. 

Philip Mauro, C. A. L,. Massie, and Ralph I*. Scott, for complainant. 
Howson & Howson, for défendant 

HOUGH, District Judge. Prior to 1901, the Carthusian monks, of 
whom the complainant herein is the Father Superior, conducted a man- 
ufacture of liqueurs near their chief monastery and not far from 
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Grenoble, France. The history of this business is sufficiently set forth 
in Bauer v. Order of Carthusian Monks, 120 Fed. 78, 56 C. C. A. 484, 
and it is for the purposes of this case sufficient to state that the évi- 
dence herein supports the statement of fact there made. 

In the United States, the liqueurs in question hâve long been known, 
traded in, and consumed by the namc "Chartreuse." This word is 
not a place name, and never was. It is the French term for a kind of 
building, i. e., a Carthusian monastery ; but for American commercial 
purposes it means, and long has meant, a certain drinkable manufac- 
tured by that branch of the Carthusian order living near Grenoble in 
La Grande Chartreuse, i. e., the monastery occupied by the Father Su- 
perior. Cf. Siegert v. Gandolfi, 149 Fed. 100, 79 C. C. A. 142 ; Bauer 
V. Siegert, 120 Fed. 81, 56 C. C. A. 487. 

On July 2, 1901, the French "Loi relative au contrat d'association" 
became effective. By that statute the ecclesiastical association which 
had for hundreds of years occupied the Grande Chartreuse, and for a 
considérable fraction of that time manufactured liqueurs near by, be- 
came unlawful. Under French law the eflfect of such illegality was to 
disable the association as a légal entity, or any trustée (personne inter- 
posée) for the associators, either to obtain or retain property for asso- 
ciation purposes. In order, therefore, to conserve such property for the 
persons entitled thereto, a receiver (liquidateur) was appointed, who 
seized what he could discover, including the liqueur factory near Greno- 
ble. The persons entitled to the seized property, parts of which seem 
to hâve belonged to the order for centuries, do not appear in the évi- 
dence, further than that neither the individual monks nor any of them 
were so entitled, tmless it should ultimately be directed either by judi- 
cial or législative action that the proceeds of the sale of the seized prop- 
erty be applied to defray such pensions as might be payable or there- 
after granted to indigent surviving monks. 

This exposition of the law of France is given by defendant's witness 
M. Millerand, Minister of Commerce at the time the law was enacted, 
a member of the Chamber of Deputies, an attorney at law and coun- 
sel for the receiver. It does not appear that the receiver ever obtained 
any judicial authority to continue or revive the business of manufac- 
turing liqueurs, nor is it clear that French law requires such authoriza- 
tion. Before the receiver assumed possession the monks had departed, 
leaving behind as little as possible, and especially taking with them ail 
certain knowledge of the formula or recipe for their liqueurs. The 
receiver, however, seems under the law of France to hâve become 
possessed of the trade-mark "Chartreuse," although he found no busi- 
ness to accompany it and had no ability to make, or knowledge of mak- 
ing, the article covered by such trade-mark. He thereupon employed 
men of science, who by analysis and experiment produced a liqueur 
which may be identical with, and certainly closely resembles, the monk- 
ish cordial, and this he sold under the same labels and in the same bot- 
tles as had long been used by the Carthusians. Thus the liqueur of the 
receiver, whose title is that of the défendant, is in appearance and style 
of wrapping identical with that of the monks, solely excepting the 
mark of the printers of the label, in which particular a variance exists, 
but only because the firm which hàd printed for the complainants re- 
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fus«d the Tecêiver's repeatedly proffered trade. The Carthusians, be- 
ing thus dispdssessed, removed their ecclesiastical establishment to 
Italy, but set ùp in Spain their cordial factory, importing from the 
neighbcwhood of Grenoble certain herbs locally grown and constitut- 
ing one of the known ingrédients of their hqueurs. 

This action is brought, in «substance, to enjoin the receiver's assignée 
from vending the liqueur in the United States under the old labels, and 
the défense has two branches: First, that the French proceedings 
above outlined hâve vested in défendant title to the old trade-mark ; 
and, second, that the complainants hâve either abandoned such trade- 
mark or estopped themselves from asserting it by the course and con- 
duct of their business in Spain. 

The first défense rests upon the assumption that what was donc in 
France did or could possess extraterritorial validity, or affect any 
property of complainants in the United States. It is not denied that 
on July 2, 1901, complainants possessed a valuable asset in this country, 
i. e., the right to vend their produce under certain brands and labels and 
in bottles of certain size, shape, and marking, which right had long 
existed, had received the récognition of fédéral trade-mark registra- 
tion, and been vindicated in our courts. Bauer v. Order of Carthusian 
Monks, supra; Grezier v. Gérard, unreported and decided in this court 
April 13, 1876. 

This American property did not pass to the receiver, and could not 
inure to his benefit or that of his assignée by any proceeding taken 
against complainants in France. Some strength might be found in de- 
fèndant's argument had the receiver become possessed of the business 
that produced the product indicated by the trade-mark. This he did 
not do. A business does not inhere in a place or a building, nor dé- 
pend for validity upon continuance in one locality or country. When 
the monks fled from the rigor of French law, they took their business 
with them. The testimony shows that it exists to-day in Spain, and, 
while they continue to transact it there or elsewhere, no law but that 
of the United States can deprive them of the lawful fruits thereof in 
this country. 

The second défense is based upon the admitted fact that, finding the 
French market for Chartreuse made in Spain and bearing the old la- 
bels closed to them by French law, complainants devised a new form 
of package, wholly unlike the old, and hâve for some years pressed 
that upon the market both in Europe and America, at tiie same time 
Waming the public by advertisement that the old label and bottle no 
longer dénotes the. genuine Chartreuse of the Carthusians. This is ail 
true, with the addition that complainants hâve taken care to put up 
some liqueur under the old label and vend it, in order to négative in- 
tentional abandonment while litigations more or less resembling this 
cause hâve been pehding in most countries other than France. 

The défense now under considération is affected by the same fallacy 
as the first, viz., the thonght that the liquidateur is the successor of the 
monkish industry. Nothing could be further from the truth. He and 
ail claiming under him are rivais in business, enjoying the advantage 
of govemmental protection in the country of his appointment. If one 
entitled to a trade-mark does abandon it, that does not justify a rival 
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in appropriating the same and using it to induce the public to believe 
that the rival's product sold under the old label is the same thing so 
long and favorably known thereunder and still being sold under the 
new label by the original proprietor. The resuit of a suit to enjoin 
such compétition cannot I think be doubted. The only différence be- 
tween the case supposed and that at bar is that the rival's right to the 
label and the use thereof arises from the coercion of a foreign statute 
and proceedings thereunder, with which from a foreign point of view 
we are not concerned, but which by every canon of American law 
amount to confiscation. 
Decree for complainants. 



BAGMN T. CDSENIER 00. 

(Circuit Court, S. D. New ïork. November 2, 1907.) 

Appeai>— Recoed— Papebs Pœbtainihg to Ruling Not RaviBWABUt. 

The ruUng of a fédéral court refusing to permit a party to a suit In 
equity to Introducc further erldence after the tlme for taking testlmony 
had expired, belng dlscretlonary, and not reviewable, the motion papers 
on which such nillng was made are not properly a part of the record 
of the case for flnal hearing. 

On Motion to Strike Papers from Record for Final Hearing. 

Ralph Lane Scott, for the motion. 
Howson & Howson, opposed. 

WARD, Circuit Judge. After the time for taking testimony in this 
case had expired, Hough, J., refused to permit the défendant to offer 
in évidence the Law Times report of the British décision. This was 
discretionary with him, and, as no appeal would lie to his action (Ingle 
V. Jones, 9 Wall. 486, 19 L. Ed. 621), the motion papers on which 
he acted are not within the rule laid down in Blease v. Garlington, 
92 U. S. 1, 23 h. Ed. 521. 

The motion to require the défendant to strike the motion papers 
from its printed record is therefore granted. 



THE PEBSIANA (two caseit). 
(District Court, S. V. New Tork. November 20, 1907.) 

Shipping — Damage to Cargo — Impeopee Stowagk. 

A vessel is liable for damage to wool cargo by whale oll which leaked 
In large quantlties from barrels in an adjolning compartment when the 
wool was raised but Uttle If any above the deck In stowing, and the 
facts that whale oïl barrels always leaked, and that there was an exces- 
sive leakage during the voyage, were known to the navlgators, and no 
Bteps were taken to discharge the oil from the bllges where It had accu- 
mulated to a depth of more than two feet, and from which It was liable 
to and did escape Into the compartment where the wool was stowed. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 44, Shipping, { 454.] 
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3. Sam»— NoTiOT of CSlam— Vitssix Opebated bt CJeabiebeb. 

Where a vessel was belng operated by tlme charterera, and bllls of 
ladlng were Issued by the master under the terma of the charter, the char- 
terers became agents of the owners for the purpose of recelvlng notice 
of a clalm for damage to cargo requlred to be glven by a Mil of ladlng, 

8. Same— Time of Notice— Requibement of Bill of Ladino. 

Notice of a elalm for damage to cargo glven by the consignée as soon 
as the cargo was dellvered and the damage was known, and whlle the 
vessel was stlll In port, Is snfflclent where the damage was already known 
to the owners of the vessel or thelr agents, notwlthstandlng a provision 
of the blll of ladlng that the owners should not be liable "for any dam- 
age to any goods * * * notice of whlch Is not glven before the re- 
moval of the goods" ; snch provision not belng blndlng unless under fhe 
drcumstances It was reasonable. 

In Admiralty. Suit for damage to cargo. 

Kneeland & Harison, for libelants. 
Convers & Kirlin, for claimant 

HOUGH, District Judge. The injury complained of consists of 
staining most, if not ail, of the lower tier of a consignment of bags 
of wool with whale oil. 

The wool was on one side of a wooden bulkhead, and the whale 
oil on the other. The oil was well stowed and dunnaged, and no 
weather was encountered, and no occurrences appear in the testi- 
mony explaining satisfactorily the enormous leakage which undoubt- 
edly took place. The weight of évidence is that some shrinkage of 
the barrels in which the whale oil was contained (and conséquent leak- 
ing) must be accounted for by the stowage of sugar in the same 
compartment with the whale oil. The sugar generated beat, raised 
the température of the hold, and tended to dry out the barrels. But 
it also appears that whale oil always leaks, some leakage was to be 
expected, and it follows that especial care was necessary to prevent 
injury to cargo in its neighborhood. From the construction of the 
vessel, it is, I think, clear that any considérable leakage from this 
whale oil would naturally tend to get into the subcompartment in 
which the wool was stowed. There is conflict of évidence as to the 
height at which the lower tier of wool was raised above the deck. 
I cannot believe that it was elevated as much as six inches. The tes- 
timony to the effect that it was scarcely raised at ail above the deck, 
taken in conjunction with the undoubted damage, leads me to believe 
that the lower élévation or absence of ail élévation is the truth. 

But the conclusive fact is that the excessive leakage of oil was 
known, and the oil permitted to rise to the height of two feet and 
six inches in the bilges at a time when the vessel was encounteting 
reasonably heavy weather and rolling and pitching a good deal. This 
is quite enough to account for the condition in which the wool was 
found, and to render it probable that at one time the entire floor of 
the wool compartment was covered with oil, perhaps rising to the 
height of several inches, because those in charge of the vessel did not 
wish to pump so much valuable oil overboard. In effect the vessel 
chose to carry oil stowed in her bilges, and that of itself was négli- 
gent stowage. Such conduct is not within the protection of the 
Harter act. The case is far more plainly outside that protection thao 
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was that of the Botany Worsted Mills v. Knott, which caused this 
court "no little embarrassment." 76 Fed. 583. 

The vessel at the time of this damage was under time charter. The 
injury to the wool was discovered before the goods left the ship, but 
was not known' to libelants until a lighterage delivery had been made. 
The bill of lading under which the goods were carried provides that 
the owners shall not be liable "for any damage to any goods * * * 
notice of which is not given before the removal of the goods." As 
soon as libelants discovered their injury, they gave notice to the time 
charterers of the vessel. This was after the goods had been deliv- 
ered, but within a few days of the steamer's arrivai, and long before 
she left port. 

It is contended: (a) That any notice to the charterers was in- 
sufficient; and (b) that the notice given (assuming it to be otherwise 
sufficient) was given too late. The libelants had done ail their busi- 
ness with the time charterers and knew them as managers of the line 
or System of transportation in which the Persiana was then operat- 
ing. The master issued the bills of lading herein under the terms 
of the charter party, and it seems to me that for purposes such as 
this the charterers became the duly authorized agents of the owners, 
and that notice to them, if otherwise sufficient and seasonable, was 
valid; and for this conclusion I consider The Niceto (D. C.) 134 Fed. 
655, as authority — not that the facts are the same, but that the same 
reasoning is applicable. 

With respect to the time of notice, the claimant's légal position is 
that notice before removal of the goods is a condition précèdent to 
recovery; but, as was remarked in The Westminster, 127 Fed. 680, 
62 C. C. A. 406, to sustain such a bill of lading clause "as a binding 
condition in any given case, it must appear from the circumstances 
which there prevail that it was just and reasonable." 

Under the circumstances shown in this case, it seems to me clear 
that every just and reasonable requirement is satisfied by what the 
libelants did, i. e., they gave notice as soon as they leamed of the 
damage, and of a damage which was already known to the claimants 
or their agents, and did this while the vessel was still unloading. 

Decree for libelants in both cases, with an order of référence if the 
amount of damages be not agreed upon. 



MEMORANDUM DECISIONS. 



ATLANTIC COAST LINE R. CO. v. UNITED STATES. (Clrcnlt Court of 
Appeals, Fourth Circuit. November 22, 1907.) No. 754. In Error to the 
District Court of the United States for the Eîastem District of North Carolioa. 
For opinion helow, see 153 Fed. 918. Geo. B. Elllott, (or plaintlff In error. 
L. M. Walter, Sp. Asst U. S. Atty., and Harry Sklnner, U. 8. Atty. Before 
PRITCHAED, Circuit Judge, and MORRIS and WADDILL, District Judges. 

PER OURIAM. Upon an inspection of the reccxrd in this case it appears 
that the wrlt of error waa improTidentiy granted, In that there was no flnaJ 
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juflgment In the cour, below. The writ of error Is therefore dismissed, and 
the District Cîourt wlll proceeâ wlth the case accordlng to law. 



CHOUQUBTTB r. MBXIOAN CENT. BY. OO., Limited. (Circuit Cîourt of 
Appeàls, Flfth Circuit. November 26, 1907.) No. 1,477. In Error to the 
Circuit Court of the United States for the Western District of Texas. Geo. 
E. Wallace and J. A. Buckler, for plalntlft In error. T. A. Falvey and Waters 
Davia, for défendant In error. Before PABDEB, McCOEMICK, and SHEL- 
BY, Circuit Judges. 

PBR OÙpIAM. The Judgment of the Circuit Court la reversed, and the 
cause Is remanded, wlth Instructions to dismiss the suit, wlthout préjudice 
to an action; in any court wllling and compétent to adminlster relief under the 
laws of Mexico. See Mexlcan Central Rallway Company, Ltd., v. J. W. Bck- 
man, Guardian, etc., 205 U. S. 538, 27 Sup. Ot 791, 61 L. Ed. 920; Slater v. 
Mexlcan Central National Railroad Company, 194 U. S. 120, 24 Sup. Ct 681, 
48 L. Ed; »)0. The costs of thls court to be pald by the plalntlft in error. 



CONTINUOUS GLASS PLATE CO. T. PEESSED PRI8M PLATE GLASS 
00. (Circuit Court of Appeals, Thlrd Circuit October 2, 1907.) No. 1,077. 
Appeal from the Circuit Court of the United States for the Western District 
of Pennsylvanla. Thomas W. Bakewell, for appeilee. Cause dismissed, un- 
der rùle 16. See 150 Fed. (C. a) 355. 



LOUISVILLB & N. R. CO. v. LACY. (Circuit Court of Appeals, FIfth Cir- 
cuit. November 18, 1907.) . No. 1,730. In Error to the Circuit Court of the 
Uulted States for the Soutiiem District of Alabama. G. L. Smith and H. T. 
Smith, for plaintlff in error. J. W. McAlpine, B. M. Roblnson, and C. B. 
Hamilton, for défendant In error. Before PABDEB and SHELBY, Circuit 
Judges, and BURNS, District Judge. 

PER CURÏAM. Thls case was submltted to the Jury in accordance wlth 
the opinion and judgment of thls court In Lacy v. Loulsville & Nashvllle R. 
Oo., 152 Fed. 134, 31 C. C. A. 352 ; and we flnd no réversible error assigned or 
apparent in the proceedings of the trial court in the last triai of the case, and 
we therefore afflnn the judgment rendered. 



LUTCHEB & MOORE LUMBER CO. v. KNIGHT et al.* (Circuit Court of 
Appeals, Flfth Circuit. December 10, 1907.) No. 1,629. In Error to the 
Circuit Court of the United States for the Western District of Loulslana. 
J. D. Wllklnson and Geo. B. Holland, for plalntlft In error. A. J. Murff 
and M. J. Cunningham, Jr., for défendants in error. Before PABDBE, Mc- 
CORMICK, and SHELBY, Circuit Judges. 

PBR CURIAM. After a thorcugh and attentive considération of the ques- 
tions ralsed on thls writ, we are of opinion that the matters of défense relied 
upon by plaintlff in error on the trial below, in so far as they were not given 
<;onslderatlon, were of an équitable nature, not cognlzable in a court of law, 
we therefore afflrm the judgment of the Circuit Court 



METROPOLITAN LIFE INS. CO. v. TALBOTT. (Circuit Court of Ap- 
peals, Flfth Circuit December 3, 1907.) No. 1,660. In Error to the Circuit 
•Court of the United States for the Northern District of Texas. Maurice E. 
Locke and Eugène P. Locke, for plaintlff in error. Wendel Spence, for défend- 
ant in error. Before PABDEB, McCOBMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The judgment of the Circuit Court la afflrmed. See 142 
Fed. 694. 74 C. g A. 26. 

♦Rehearing deuied January 21, 1908, 
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MEXICAN CENT. RY. CO., Limited., v. EOKMAN. (Circuit Court of Ap- 
peals, Fifth Circuit. November 26, 1907.) No. 1,475. In Error to ttie Cir- 
cuit Court ot the Unite<i States for the Western District of Texas. T. A- 
Falvey and Waters Davis, for plaintlff in error. Geo. E. Wallace, for défend- 
ant in error. Before FARDEE, McCORMICK, and SHELBT, Circuit Judges. 

FER CITRIAM. Oonslderlng the answer of the Suprême Court of the 
United States to the questions heretofore certifled In this case (see Mexlcan 
Central Rallway Oo., Ltd., v. J. W. Eciiman, Guardian, etc., 205 U. S. 538, 
27 Sup. Ot 791, 51 L. Ed. 920, and the case of Slater v. Mexlcan Central Na- 
tional Rallroad Company, 194 U. S. 120, 24 Sup. Ot 581, 48 L. Ed. 900), th& 
judgment of the Circuit Court Is rerersed, and this cause Is remanded, wlth 
Instractions to dlsmiss the same at the costs of the plaintlff below, but wlthout 
préjudice to an action in any court wllllng and compétent to administer relief 
under the laws of Mexico. 



ROLLER V. BURKETT et al. (Circuit Court of Appeals, Flftb Circuit 
November 26, 1907.) No. 1,553. Appeal from the Circuit Court of the United 
States, for the Eastem District of Loulsiana. Thos. J. Glbson, Hirara Olass, 
W. L. Estes, Juo. J. King, and C. K. Bell, for appellant Chas. S. ïodd, for 
appellees. Before FARDEE, McCORMICK, and SHELBT, Circuit Judges. 

FER CURIAM. This appeal la dismlssed, on the authority of Menge t. 
Warriner, 120 Fed. 816, 57 0. 0. A. 432, and Cay r. Vereen, 144 Fed. 839, 75 
O. C. A. 667, and authorities there cited: 



WAGGONBR et al. t. NATIONAL BANK OF COMMERCE et al. (Circuit 
Court of Àppeals, Flfth Circuit November 26, 1907.) No. 1,718. Appeal 
from the Circuit Court of the United States for the Northern District of 
Texas. W. O. Davis and Sam J. Hunter, for appellanta J. H. Barwise, Jr., 
Geo. E Miller, and P. E. Dycus, for appellees. Before FARDEE, McCOR- 
MICK, and SHELBY, Circuit Judges. 

PEÎR CURIAM. This is the second appeal In this case. The decree now 
before us seems to be in accordance wlth our views as expressed In our former 
opinion (143 Fed. 53, 74 G. C. A. 207), and in the matters not passed upon 
in the former appeal seems to be correct. It is, however, somewhat involved, 
and, aa it Is suggested that under one aspect of the decree, It might permit a 
double recovery on the CofCey-Neal chattel mortgage, It Is amended by Umlt- 
ing the full recovery by the National Banls; of Commerce and the Banli of 
America, as against W. T. Waggoner and Robert Houssels, to the sum of 
$13,337.50, together with 10 per cent. Interest thereon from date of decree, 
that belng the full amount secured by said chattel mortgage; and, as thus 
amended, the decree Is afflrmed. 



ZAIîAFONITIS et al. v. UNITED STATES.* (Circuit Court of Appeals,. 
Flfth Circuit December 10, 1907.) No. 1,717. In Error to the Circuit Court 
of the United States for the Northern District of Texas. Tancey Lewis and 
Nelson Fhillips, for plalntlfCs in error. Wm. H. Atwell, U. S. Atty. Before 
FAKDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Notwithstanding the exhaustive brief fiied, we adhère to 
our conclusions in this case when it was before the court at a former tenn 
(United States v. Zarafonitis et al., 150 Fed. 97, 80 C. G A. 51) ; and the judg- 
rnent of the Circuit Court is aflirmed. 

♦Rehearing denied January 21, 190S. 

End or Cases in Vou 156. 



